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John  Dubois,  Lessee  of  Oliver  8.  Wolcott,  Plaintiff  in  Error,  u. 

Andrew  D.  Hepburn. 
10  P.  i. 

The  act  of  assembly  of  Pennsylvania  passed  March  15, 1815,  authorizing  the  redemption  of 
lands  sold  for  taxes,  should  be  benignly  construed,  and  any  person  may  redeem  who  has 
any  right  in  the  land  or  any  title  to  its  possession,  which  can  be  deemed  an  estate  therein. 

An  offer  to  pay  the  tax  and  a  refusal  by  the  treasurer  to  receive  the  money,  without  a 
technical  tender,  will  enable  the  one  entitled  to.  redeem,  to  bring  a  suit  for  the  land. 

#  Error  to  the  circuit  court  of  the  United  States  for  the  [  •  2  ] 
western  district  of  Pennsylvania.    The  case  is  stated  in  the 
opinion  of  the  court. 

TUgknum  and  Anthony,  for  the  plaintiff 

Jones,  for  the  defendant 

xou  XII.  1 


2  SUPREME  COURT  OF  THE  UNITED   STATES. 

Dubois  v.  Hepburn.    10  P. 

[  •  17  ]       *  Baldwin,  J.,  delivered  the  opinion  of  the  court 

The  land  in  controversy  was  granted  to  Joseph  Fearon 
by  the  commonwealth  of  Pennsylvania,  by  patent  bearing  date  the 
19th  April,  1794,  from  whom  the  plaintiff  deduced  a  regular  chain 
of  title  to  himself.  The  defendant  claimed  in  virtue  of  a  sale  for 
taxes,  on  the  12th  June,  1826,  by  the  treasurer  of  Lycoming  county; 
who,  by  his  deed  dated  15th  July,  1826,  conveyed  the  land  to  the 
defendant. 

No  question  arose  in  the  court  below  as  to  the  original  title  of  the 
plaintiff,  or  the  regularity  of  the  sale  for  taxes ;  the  case  turned  upon 
the  redemption  of  the  land,  pursuant  to  the  4th  section  of  the  law 
of  Pennsylvania,  passed  15th  March,  1815,  providing  for  the  sale  of 
lands  for  taxes.     This  section  is  as  follows :  — 

"  If  the  owner  or  owners  of  land  sold  as  aforesaid,  shall  make  or 
cause  to  be  made,  within  two  years  after  such  sale,  an  offer  or  legal 
tender  of  the  amount  of  the  taxes  for  which  the  said  lands 
r  •  18  ]  *  were  sold,  and  the  costs,  together  with  the  additional  sum 
of  25  per  cent,  on  the  same,  to  the  county  treasurer,  who  is 
hereby  authorized  and  required  to  receive  and  receipt  for  the  same, 
and  to  pay  it  over  to  the  said  purchaser  on  demand ;  and  if  it  shall 
be  refused  by  the  said  treasurer,  or  in  case  the  owner  or  owners  of 
lands  so  sold  shall  have  paid  the  taxes  due  on  them  previously  to  the 
sale,  then,  and  in  either  of  these  cases,  said  owner  or  owners  shall  be 
entitled  to  recover  the  same  by  a  due  course  of  law,  but  in  no  other 
case  and  on  no  other  plea  shall  an  action  be  sustained." 

It  appears  by  the  record  that  before  the  1st  February,  1825,  thfe 
land  was  assessed  for  county  tax,  90  cents,  and  on  the  22d  April, 
1825,  with  road  tax,  $1.20 ;  it  was  sold  in  June,  1826,  for  $5.52,  the 
amount  of  taxes  and  costs,  and  purchased  by  the  defendant ;  that  in 
May,  1828,  Robert  Quay  gave  his  son  written  directions  to  pay  the 
county  treasurer  the  taxes  and  costs  for  which  the  land  was  sold, 
together  with  the  addition  of  25  per  cent.;  whereupon  the  son  offered 
to  pay  the  same  to  the  treasurer,  who  refused  to  accept  it,  on  the 
ground  that  his  father  was  not  the  owner  and  was  not  authorised  to 
redeem  the  land ;  on  a  similiar  offer  made  to  the  defendant,  he  also 
refused  fof  the  same  reason.  No  formal  tender  was  made,  or  any 
specific  sum  offered ;  but  the  son  had  a  sufficient  sum  with  him  to 
pay  all  that  was  by  law  necessary  to  pay,  and  offered  to  pay  it 

At  this  time  the  title  to  the  land  was  in  this  situation :  — 

Joseph  Fearon,  the  patentee,  died  in  1810,  intestate  and  without 
issue,  seised  of  the  land  in  controversy,  together  with  a  number  of  other 
tracts  of  land  in  the  same  part  of  the  country ;  he  had  two  brothers, 
Abel  and  William,  who  died  in  his  lifetime,  leaving  issue,  to  whom 
the  estate  of  their  uncle  descended  in  equal  shares. 
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The  children  of  Abel  Fearon  were  Robert,  Joseph,  Sarah,  and 
Elizabeth ;  Sarah  married  Christopher  Scarrow,  and  resided  in  Eng- 
land; Elizabeth  married  Jacob  Fox,  in  England  in  1812,  where 
they  resided  till  1827,  when  they  removed  to  Philadelphia,  where 
Robert  and  Joseph  resided,  and  where  Fox  and  wife  continued  to 
reside. 

*  The  children  of  William  Fearon  were  John,  William,  [  *  19  J 
Nancy,  married  to  Samuel  Brown  living  in  Centre  county, 
James,  residing  in  Philadelphia,  and    Sarah,  married    to    Robert 
Quay,  residing  in  Lycoming  county,  in  which  the  land  in  question  is 
situated. 

James  Fearon  was  the  administrator  of  his  uncle  Joseph,  and  paid 
some  taxes  on  the  unseated  lands  of  which  he  died  seised*  It  was 
understood  that  those  heirs  who,  from  their  situation,  could  most 
conveniently  do  it,  should  look  after  the  unseated  lands  in  their 
neighborhood;  but  no  definite  arrangement  seems  to  have  been 
made  for  the  payment  of  the  taxes  due  on  the  lands. 

The  lands  remained  undivided,  or  so  far  as  appears,  without  any 
attempt  at  partition  by  the  heirs  till  the  26th  March,  1825 ;  when 
Robert  Quay  and  wife,  Samuel  Brown  and  wife,  James  and  William 
Fearon,  (who  survived  their  brother  John,)  the  children  of  William 
Fearon,  executed  a  deed  of  partition  to  Joseph  Fearon,  Elizabeth 
Fearon,  Christopher  Scarrow  and  Sarah  his  wife,  the  children  of  Abel, 
the  consideration  of  which  is  thus  expressed :  "  For  and  in  considera- 
tion of  a  quantity  of  land  estimated  in  value  equal  to  that  herein- 
after described,  to  be  conveyed  by  a  like  release  executed  by  the 
heirs  and  legal  representatives  of  Abel  Fearon,  deceased,  and  for  the 
sum  of  one  dollar  to  them  in  hand  paid,"  &a, "  have  remised,  released, 
and  forever  quitclaimed,  and  by  these  presents  do  remise,  release, 
and  forever  quitclaim  unto  Joseph  Fearon,"  &c,  "  to  have  and  to 
hold  the  said  tracts  of  land,  lots,  and  premises  above  described,  unto 
the  said  Joseph,"  &&,  "their  heirs  and  assigns  forever,"  with  covenant 
of  special  warranty.  This  deed  included  the  land  in  question,  and 
was  recorded  in  Centre  county,  26th  May,  1825.  Robert  Fearon  had 
previously  died. 

No  special  allotment  was  made  by  this  deed  to  the  children  of 
Abel  Fearon  in  severalty,  nor  do  they  appear  to  have  ever  conveyed 
to  the  children  of  William,  or  to  have  done  any  act  accepting  the 
partition  made  by  the  deed  of  March,  1825,  either  separately  or 
jointly,  as  the  representatives  of  their  branch  of  the  family,  until 
Fox  and  wife  removed  from  England  to  Philadelphia  in  1827.  On 
the  13th  of  November,  1827,  a  paper  was  executed  purporting  to  be 
oj  indenture  of  partition  made   between   Joseph   Fearon,  Jacob 


4     SUPREME  COURT  OF  THE  UNITED  STATES. 

Dubois  v.  Hepburn.    10  P. 

[  *  20  ]  Fox  and  wife,  and  Christopher  *  Scarrow  and  wife,  reciting 
the  deed  of  March,  1825,  and  dividing  among  themselves, 
in  severalty,  the  lands  and  lots  conveyed  to  them  by  that  deed; 
the  tract  in  question  was  allotted  to  Fox  and  wife.  This  paper  was 
signed  by  Joseph  Fearon,  Jacob  Fox,  and  Elizabeth  his  wife,  who 
acknowledged  it  the  same  day  in  due  form,  before  a  justice  of  the 
peace  of  the  county  of  Philadelphia.  It  also  purported  to  be  exe- 
cuted by  Scarrow  and  wife,  by  their  attorney,  Nathaniel  Nunnelly, 
but  was  not  acknowledged  by  him  till  the  4th  of  October,  1828  ;  it 
was  recorded  in  Lycoming  county  25th  October,  1828.  That  this 
deed  was  not,  4n  fact,  executed  by  Nunnelly  in  1827,  appears  by  his 
acknowledgment,  which  states  it  to  have  been  done  in  virtue  of  a 
power  of  attorney  executed  by  Scarrow  and  wife  on  the  5th  June, 
1828.  That  power  appears  to  have  been  executed  on  the  25th  June, 
1828,  constituting  Nunnelly  and  Jacob  Fox,  the  attorneys  of  Scarrow 
and  wife,  with  power  to  Nunnelly  alone,  giving  full  authority  over 
all  their  property  held  as  one  of  the  heirs  of  Joseph  Fearon,  the 
uncle.  It  took  no  notice  of  the  deed  of  partition  from  the  heirs  of 
William  Fearon  to  the  heirs  of  Abel,  but  throughout  was  predicated 
on  the  fact  of  the  estate  of  Joseph  Fearon  remaining  undivided  in 
the  hands  of  the  children  of  his  two  brothers  as  tenants  in  common. 
No  construction  can  be  given  to  it,  by  which  to  make  it  operate  as 
an  acceptance  of  the  partition  made  by  the  deed  of  1825,  or  any  re- 
lease of  the  right  of  Mrs.  Scarrow  to  claim  her  undivided  share  of 
the  whole  estate  of  her  uncle.  There  was,  besides,  a  fatal  objection 
to  the  power  of  attorney,  as  there  was  no  separate  examination  of 
Mrs.  Scarrow,  or  any  acknowledgment  by  her ;  the  proof  of  its  exe- 
cution was  by  the  oath  of  a  subscribing  witness,  only.  It  was  after- 
wards duly  acknowledged  on  her  separate  examination,  on  the  8th  of 
September,  1832. 

On  the  same  day,  Scarrow  and  wife,  by  their  deed,  reciting  the 
deeds  of  partition  of  1825,  made  by  the  heirs  of  William  Fearon, 
and  of  13th  November,  1827,  by  Joseph  Fearon,  and  Fox  and  wife, 
Nunnelly  their  attorney,  in  October,  1828,  confirmed  them  all  accord- 
ing to  their  several  allotments.  This  deed  was  regularly  acknowl- 
edged in  England  on  a  separate  examination,  and  recorded  the  10th 

June,  1833. 
[  •  21  ]       •  On  the  16th  April,  1830,  Fox  and  wife  conveyed  the 
tract  in  question  to  Valentine,  under  whom  the  plaintiff 
claimed ;  which  conveyance  was  ratified  and  confirmed  by  the  deed 
of  confirmation,  by  Scarrow  and  wife,  on  the  8th  September,  1832. 

In  March,  1827,  James  Fearon,  the  administrator  of  Joseph  Fearon 
the  uncle,  was  informed  of  the  sale  of  several  of  the  tracts  of  land 
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belonging  to  the  estate  for  taxes,  of  which  the  tract  in  question  was 
one.  In  February,  1828,  the  treasurer  of  Lycoming  county  came  to 
Philadelphia,  where  he  met  Jacob  Fox,  Nunnelly,  and  Joseph  Fearon ; 
he  gave  them  a  statement  of  the  tracts  which  had  been  sold,  and 
advised  them  to  redeem  them  or  they  might  be  lost.  Fox,  at  first, 
appeared  disposed  to  redeem,  but  Nunnelly  opposed  it ;  Fox  finally 
said  he  would  run  the  risk,  as  they  intended  to  start  in  a  few  days  to 
see  the  lands ;  but  he  paid  no  attention  to  them,  nor  made  any  offer 
or  attempt  to  redeem,  till  October,  1828,  after  the  time  of  redemption 
had  expired*  Some  negotiation  took  place  between  Fox  and  the 
defendant  afterwards,  concerning  the  land  in  question,  which  proved 
abortive.  Fox  continued  to  assert  his  claim  to  the  land  till  he  sold 
it  to  Valentine,  in  1830.  Quay  made  the  offer  to  redeem  without 
any  authority  from  Fox,  but  from  a  sense  of  duty  to  the  heirs ;  who, 
he  said,  would  reimburse  him  if  it  fell  into  their  hands,  and  on  the 
expectation  that  he  would,  at  some  time,  own  it 

It  thus  appears,  that  before  the  execution  of  the  deed  of  partition, 
on  the  26th  March,  1825,  Robert  Quay  was,  in  right  of  his  wife, 
entitled  to  an  undivided  share  of  the  land  in  question,  and  continued 
so  entitled  until  his  interest  was  devested  by  the  legal  effect  of  that 
deed.  The  question  is,  when  it  took  effect  as  a  severance  of  the 
joint  interest  which  all  the  heirs  of  Joseph  Fearon  had  in  his  estate  ; 
it  could  not  be  by  the  mere  delivery  of  the  deed,  by  the  heirs  of  Wil- 
liam Fearon,  to  any  other  than  the  heirs  of  Abel  Fearon,  and  on  an 
acceptance  by  them  individually.  A  partition  is  inchoate  till  made 
by  all  parties,  or  till  made  by  one  and  accepted  by  the  others ;  there 
must  be  a  deed  of  partition,  a  partition  in  pais,  or  such  acceptance 
of  a  deed  or  partition,  as  would  amount  to  an  estoppel,  before  the 
estate  can  be  held  in  severalty.  In  this  case,  the  heirs  of  Abel  Fea- 
ron do  not  appear  to  have  been  conusant  of  the  deed  of 
1825,  at  the  time  *  it  was  made ;  and  neither  of  them  had  [  *  22  ] 
done  any  act  which  could  amount  to  an  acceptance  of  the 
allotment  therein  made,  until  its  ratification  by  Fox  and  Joseph  Fea- 
ron, by  their  deed  of  13th  November,  1827,  dividing  among  the  heirs 
of  Abel  Fearon  the  several  tracts  and  lots  of  land  conveyed  to  them 
undivided.  But  this  left  the  partition  open,  till  Scarrow  and  wife 
would  become  parties  to  it ;  which  was  not  till  the  signature  of  Nun- 
nelly, their  attorney,  in  October,  1828,  in  virtue  of  the  power  of  at- 
torney executed  in  June,  1828.  As,  however,  this  power  was  not 
acknowledged  by  Mrs.  Scarrow,  so  as  to  give  any  authority  to  affect 
her  real  estate,  her  interest  remained  undivided  till  the  deed  of  con- 
firmation of  8th  September,  1832,  which  ratified  the  partition  of  1825, 
by  the  solemn  act  of  partition  in  1827,  among  the  heirs  of  Abel,  ao 
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cording  to  the  previous  allotment,  both  of  which  were  specially  recited 
and  confirmed.  This  being,  in  law,  equivalent  to  a  deed  from  them 
to  the  heirs  of  William  Fearon,  of  the  residue  of  the  estate  of  Joseph 
Fearon,  consummated  the  partition  by  the  act  of  all  the  parties  in 
interest  The  deed  of  1825  then  took  effect,  as  a  devestiture  of  the 
•interest  of  Quay  and  wife  in  the  land  in  question,  by  relation  to  its 
date ;  but  while  the  partition  was  in  fieri,  the  estate  remained  undi- 
vided. This  was  in  accordance  with  the  terms  of  the  deed  of  1825 ; 
the  consideration  of  which  was  a  conveyance  to  be  executed  by  the 
heirs  of  Abel  Fearon,  of  a  quantity  of  land  to  be  estimated  equal  to 
what  was  thus  conveyed  by  the  heirs  of  William.  The  intention  of 
the  parties  thus  corresponding  with  the  legal  effect  of  their  deeds,  it 
is  perfectly  clear  that,  till  the  consummation  of  the  partition  in  1832, 
Quay  and  wife  held  an  undivided  interest  in  the  land  in  question,  as 
owners  thereof,  in  common  with  the  other  heirs  of  Joseph  Fearon ; 
and  the  only  remaining  question  is,  whether  he  had  a  right  to  redeem 
from  a  sale  for  taxes  in  May,  1828. 

A  law  authorizing  the  redemption  of  lands  so  sold,  ought  to  receive 
a  liberal  and  benign  construction  in  favor  of  those  whose  estates  will 
be  otherwise  devested,  especially  where  the  time  allowed  is  short,  an 
ample  indemnity  given  to  the  purchaser,  and  a  penalty  is  imposed  on 
the  owner.  The  purchaser  suffers  no  loss ;  he  buys  with  full  knowl- 
edge that  his  title  cannot  be  absolute  for  two  years ;  if  it  is 
[  *  23  ]  defeated  by  redemption,  it  reverts  to  *the  lawful  proprietors. 
It  would,  therefore,  seem  not  to  be  necessary  for  the  pur- 
poses of  justice,  or  to  effectuate  the  objects  of  the  law,  that  the  right 
to  redeem  should  be  narrowed  down  by  a  strict  construction.  In  this 
case,  we  are  abundantly  satisfied  that  it  comports  with  the'words  and 
spirit  of  the  law,  to  consider  any  person  who  has  any  interest  in  lands 
sold  for  taxes,  as  the  owner  thereof  for  the  purposes  of  redemption. 
Any  right,  which  in  law  or  equity  amounts  to  an  ownership  in  the 
land  ;  any  right  of  entry  upon  it,  to  its  possession,  or  enjoyment,  or 
any  part  of  it  which  cau  be  deemed  an  estate  in  it,  makes  the  person 
the  owner,  so  far  as  it  is  necessary  to  give  him  the  right  to  redeem. 
The  decision  of  this  case  does  not  make  it  necessary  to  go  further 
than  to  determine  that  Quay,  as  a  part-owner,  had  a  right  to  redeem ; 
that  he  caused  an  offer  to  redeem  to  be  made  to  the  treasurer  within 
two  years,  as  well  as  to  the  defendant,  both  of  whom  refused  to  ac- 
cept the  redemption  money.  This  brings  the  case  within  the  provis- 
ions of  the  law ;  it  does  not  require  a  payment  or  tender ;  an  offer  and 
refusal  is  made  equivalent  to  a  receipt  of  the  money  by  the  treasurer, 
and  authorizes  a  recovery  of  the  land  by  suit,  as  if  no  sale  had  been 
made. 
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In  instructing  the  jury  that  Quay  had  no  right  to  redeem,  there  was 
therefore,  error  in  the  court  below ;  the  judgment  must  consequently 
be  reversed,  and  a  venire  de  novo  awarded. 

12F.  845;  10  WaL  475;  12  0. 057. 


Owings  et  aL  v.  Lessee  of  Tiernan. 

10  P.  24. 

Where  a  motion  to  docket  a  cause  was  made  at  the  next  term  after  the  return  term  of  the 
writ  of  error,  and  simultaneously  a  motion  to  docket  and  dismiss  it,  the  court  allowed  the 
former  motion. 

Error  to  the  circuit  court  of  the  United  States  for  the  district  of 
Kentucky. 

Underwood,  for  the  defendant  in  error,  moved  to  docket  and  dis- 
miss this  cause. 

Crittenden,  for  the  plaintiff  in  error  moved  to  docket  the  cause. 

Story,  X,  delivered  the  opinion  of  the  court,  to  the  following 
effect :  The  rule  of  the  court  for  docketing  and  dismissing  causes  has 
never  been  applied  to  any  cases,  where,  before  the  motion  was  made, 
the  cause  had  been  actually  placed  on  the  dpeket  In  the  present 
case,  the  motion  to  dismiss,  and  the  motion  to  docket  the  cause,  are 
contemporaneous.  The  court  are  of  opinion  that,  under  such  cir- 
cumstances, the  motion  to  docket  the  cause  ought  to  be  allowed  * 
upon  the  usual  bond  for  the  clerk's  fees  being  given.  For  this  pur- 
pose time  will  be  given  to  the  plaintiff  in  error,  (as  it  is  asked,)  until 
the  1st  day  of  March,  next  If,  by  that  time,  no  bond  is  given,  the 
cause  will  then  be  dismissed  according  to  the  motion  of  the  defend- 
ant in  error. 

15  P.  284;  7  H.  784;  8  Wal.  97. 


Samuel  D.  Harris  and  others,  t>.  Jesse  D.  Elliott. 

10  P.  25. 

Where  the  soil  of  a  way  did  not  pass  as  included  in  the  description  by  metes  and  bounds, 

it  was  held,  that  it  could  not  pass  under  the  term  appurtenances. 
A  special  law,  designed  to  protect  the  doings  of  commissioners  in  laying  out  certain  streets 

ia  a  town,  was  held  not  to  bar  an  action  by  the  owner  of  the  soil  upon  a  discontinuance 

of  the  way. 
In  Massachusetts,  when  land  is  taken  for  a  public  way,  only  an  easement  Is  acquired,  tin 

soil  and  freehold  remaining  in  the  prirate  owner. 
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Certificate  of  a  division  of  opinion  from  the  circuit  court  of  the 
United  States  for  the  district  of  Massachusetts.  The  material  facts 
appear  in  the  opinion  of  the  court  The  return  of  the  jury  which 
was  construed  was,  in  substance,  as  follows :  -~- 

[  *  29  ]       •  "  Middlesex,  ss.  4th  October,  1800. 

"  We,  the  jury,  empanelled  and  sworn,  as  before  certi- 
fied, having  been  shown  several  lots  of  land,  which  belong  to  John 
Harris,  of  Charlestown,  in  the  county  of  Middlesex,  merchant, 
[  *  30  ]  *lying  within  the  limits  mentioned  in  the  act  in  this  case 
made  and  provided,  and  fully  heard  the  said  Harris ;  as 
well  as  Aaron  Putnam,  Esquire,  agent  for  the  United  States,  together 
with  the  testimony  by  them  respectively  produced  touching  the  value 
of  the  said  lots,  we  have  set  out  the  said  lots  by  metes  and  bounds, 
and  do  appraise  and  value  the  same  as  follows,  namely,  one  lot  con- 
taining five  acres,  two  quarters  and  thirty-five  rods,  bounded  as 
follows :  beginning  at  the  northerly  corner  of  Amos  Samson's  land, 
by  the  lane  which  leads  to  the  brickyards,  thence  running  southerly, 
as  the  fence  now  stands,  partly  by  land  of  the  said  Samson,  and 
partly  by  land  of  Thomas  Harris,  to  the  street  lately  laid  out  from 
the  meeting-house  to  Charles  River,  thence  running  easterly  on  the 
same  street  until  it  comes  to  a  cedar  post  marked,  with  stones  about 
it ;  thence  running  in  the  same  direction  to  a  stake  and  stones ;  thence 
running  northerly  on  a  straight  line  to  a  post  in  the  fence,  with  the 
top  hewn  on  all  side's ;  thence  running  still  northerly,  as  the  fence 
now  stands,  to  the  lane  first  mentioned ;  thence  running  westerly  by 
the  same  lane  to  the  place  first  mentioned,  which  same  tract  of  land 
on  our  oaths  we  do  appraise  and  value  at  $13,000,  and  no  more. 

"Also,  one  other  lot  of  land,  with  the  appurtenances,  containing 
one  half  of  an  acre,  bounded  as  follows,  namely,  beginning  at  a  stake 
and  stones,  by  the  street  lately  laid  out  from  the  meeting-house  to 
Charles  River,  thence  running  southerly  by  land  of  Thomas  Edes, 
until  it  comes  to  a  post  in  the  southeasterly  corner  of  said  Edes's 
fence  by  Battery  street,  thence  running  northerly  by  the  same  street 
till  it  comes  to  a  stake  and  stones  standing  where  the  same  street 
meets  the  street  lately  laid  out  as  aforesaid ;  thence  running  south- 
westerly by  the  same  street  to  the  stake  and  stones  first  mentioned; 
which  same  tract  and  lot  of  land  we  do,  on  our  oaths,  appraise  and 
value  at  $1,300,  and  no  more. 

"  Also,  one  other  lot  of  land,  containing  one  acre  and  two  quarters, 
more  or  less,  bounded  as  follows,  namely,  beginning  at  a  stake  and 
stones,  where  Wapping  street  and  Battery  street  intersect  each 
other;  thence  running  northeasterly  by  Battery  street,  to   a  stake 
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and  stones  by  land  claimed  by  the  said  Edes,  *  and  in  dis-  [  *  31  ] 
pute  between  him  and  the  said  Harris;  thence  running 
southeasterly  by  the  same  land  to  low-water  mark;  thence  running 
southwesterly  by  low-water  mark  till  it  comes  to  Wapping  street 
aforesaid ;  thence  westerly  by  the  same  street  to  the  stake  arid  stones 
first  mentioned ;  which  same  tract  of  land  we  do,  on  our  oaths,  ap» 
praise  and  value  at  $1,500,  and  no  more. 

u  Also,  one  other  tract  and  lot  of  land  containing  three  quarters  of 
an  acre,  more  or  less,  bounded  as  follows,  namely,  beginning  at  a 
stake  and  stones  by  Battery  street,  by  the  northwesterly  corner  of  the 
lot  of  land  last  described,  thence  running  southeasterly  by  the  same 
lot  of  land  to  low-water  mark;  thence  running  northeasterly  ninety- 
seven  feet,  by  low-water  mark ;  thence  running  northwesterly  on  a 
straight  line  to  a  stake  and  stones  by  Battery  street  aforesaid ;  thence 
southwesterly  by  the  same  street  to  the  stake  and  stones  first  men- 
tioned ;  which  same  tract  of  land  we  do,  on  our  oaths  aforesaid, 
appraise  and  value  at  $500,  and  no  more. 

"  Also,  one  other  lot  of  land  containing  one  acre  and  one  quarter, 
more  or  less,  bounded  as  follows,  namely,  beginning  at  a  stake  and 
stones  at  the  northwesterly  corner  of  the  lot  of  land  last  described, 
thence  running  northeasterly  by  said  Battery  street  to  land  of  John 
Larkin ;  thence  running  southeasterly  by  land  of  said  Larkin  to  low- 
water  mark ;  thence  southwesterly  by  low-water  mark  to  the  piece 
and  lot  of  land  last  described ;  thence  northwesterly  by  the  same  lot 
of  land  to  the  stake  and  stones  first  mentioned,  which  same  lot  of 
land  we  do  appraise  and  value,  on  our  oaths  aforesaid,  at  the  sum  of 
$787,  and  no  more." 

Mxnot  and  John  Reed,  for  the  plaintiffs. 

Butler,  (attorney-general,)  ccmtrd. 

*  Thompson,  J.,  delivered  the  opinion  of  the  court.  [  *  51  ] 

This  is#  an  action  of  trespass,  and  the  declaration  con- 
tains two  counts.  In  the  first  count  the  locus  in  quo  is  described  as 
a  certain  close  situated  in  the  town  of  Charlestown,  measuring  400 
feet  in  length  and  40  feet  in  width,  formerly  called  Henley  street ; 
and  in  the  second  count,  the  locus  in  quo  is  described  as  a  close  in 
the  same  town,  measuring  750  feet  in  length  and  40  feet  in  width, 
formerly  called  Battery  or  Water  street.  And  upon  the  trial  of  the 
cause,  the  following  questions  occurred,  upon  which  the  opinions  of 
the  judges  were  opposed,  and  the  points  have  been  certified  to  this 
court,  namely :  — 
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1.  Whether  the  soil  and  freehold  of  the  street  called  Henley  of 
Meeting-house  street,  and  of  the  street  called  Battery  or  Water  street, 
did  or  did  not  pass  to  the  United  States,  under  and  by  virtue  of  the 
term  appurtenances,  used  by  the  jury  in  their  verdict,  in  description  of 
lot  No.  2,  or  by  the  description  in  said  verdict  of  lots  Nos.  1  and  3,  or 
by  the  proceedings  by  which  the  land  was  taken  by  the  United  States* 

2.  Whether  the  limitations  contained  in  the  said  statute  of  October 
30, 1781,  is  a  bar  to  the  plaintiffs'  right  to  recover  the  soil  and  free- 
hold of  said  streets, 

3.  Whether,  upon  the  discontinuance  of  a  highway  in  Massachu- 
setts, by  the  public,  the  soil  and  freehold  of  such. highway  reverts  to 
the  owner  of  the  land  taken  for  such  highway. 

4.  And  upon  the  facts  above  stated,  whether  the  plaintiffs  have 
any  right  or  title  to  the  land  taken  for  said  streets  on  which  the 
trespass  is  supposed  to  have  been  committed. 

It  appears  from  the  statement  of  facts  in  the  case,  that  in 
[  *  52  ]  the  *  year  1780,  a  committee,  appointed  by  the  town  of 
Charlestown,  projected  certain  streets  in  the  town,  and  laid 
them  down  on  a  plan  or  map,  which  was  deposited  and  now  remains 
in  the  office  of  the  secretary  of  state  of  the  commonwealth  of  Massa- 
chusetts ;  and  that  on  the  30th  of  October,  1781,  the  legislature  of 
that  State  passed  an  act  confirming  the  doings  of  that  committee, 
and  barring  actions  in  certain  cases  therein  specified.  John  Hams, 
the  ancestor  of  the  plaintiffs,  about  the  year  1793,  became  the  pur* 
chaser  and  owner  of  certain  tracts  of  land,  which  comprised  the  two 
parcels  described  in  the  declaration,  and  which  are  parts  of  the  land 
through  which  said  streets  are  laid  down  on  the  said  plan  or  map,  in 
the  year  1780 ;  although,  in  point  of  fact,  Battery  or  Water  street 
was  not  laid  out  and  opened  until  the  year  1795  or  1796,  and  Henley 
or  Meeting-house  street  not  until  the  year  1798  or  1799.  These 
streets  passed  over  the  land  of  John  Harris,  and  he  received  from  the 
town  of  Charlestown  a  compensation  in  damages  for  taking  the  land 
belonging  to  him  for  the  streets.  In  the  year  1800,  the  government 
of  the  United  States,  under  the  authority  of  an  act  of  the  legislature 
of  Massachusetts,  purchased  of  John  Harris  several  parcels  of  land 
now  included  within  the  limits  of  the  navy  yard,  in  the  town  of 
Charlestown ;  and  in  the  year  1801,  by  an  arrangement  between  the 
town  of  Charlestown  and  the  United  States,  these  streets,  so  far  as 
they  were  within  the  limits  of  the  navy  yard,  were  closed  up,  and 
have  ever  since  been  discontinued,  and  ceased  to'  be  used  as  public 
highways,  and  have  been  used  as  a  part  of  the  navy  yard.  The  act 
of  the  legislature  of  Massachusetts  consenting  to  the  purchase,  and 
ceding  the  jurisdiction,  provides  that,  if  the  agent  of  the  United 
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States,  and  the  owners  of  the  land  bo  to  be  purchased,  cannot  agree 
in  the  sale  and  purchase  thereof,  application  may  be  made  to  any 
court  of  general  sessions  of  the  peace  of  the  county  of  Middlesex, 
which  court  is  authorized  to  summon  a  jury  to  value  the  same.  The 
agent  of  the  United  States  and  John  Harris,  not  agreeing  as  to  the 
▼alue  of  the  land  so  taken  by  the  United  States,  the  same  was  ascer- 
tained by  a  jury  duly  summoned  according  to  the  provisions  of  the 
act ;  and  by  the  proceedings  of  the  jury  for  that  purpose,  and  the 
return  made  thereupon,  five  lots  of  land  were  appraised, 
which  belonged  to  *  John  Harris,  which  are  particularly  de-  [  *  53  ] 
scribed  by  metes  and  bounds,  and  some  parts  of  the  land  so 
appraised  is  bounded  upon  and  by  the  said  streets,  but  no  part  of  the 
locus  in  quo  in  either  count  in  the  declaration  is  included  within  such 
bounds  and  description.  The  description  of  one  of  the  lots  so  taken 
and  appraised,  begins  as  follows  :  "  One  other  lot  of  land,  with  the 
appurtenances,  containing  one  half  of  an  acre,  bounded  as  follows, 
fcc,  particularly  describing  the  lot,  but  not  including  the  highway ; 
and  one  of  the  questions  arising  under  the  first  point  is,  whether,  un- 
der the  term  appurtenances,  the  soil  and  freehold  of  the  street  passed 
to  the  United  States.  This  term  is  not  used  in  the  description  of 
either  of  the  other  lots.  The  inquest  of  the  jury,  after  particularly 
describing  by  metes  and  bounds  each  lot,  concludes  in  each  case  as 
follows :  "  Which  same  tract  of  land,  on  our  oaths,  we  appraise  and 
value  at ,"  and  the  act  of  the  legislature  of  Massachusetts  de- 
clares that  such  parts  of  the  land  so  valued  and  paid  for  by  the  United 
States,  shall  be  forever  vested  in  the  United  States,  and  shall  and 
may  be  taken  possession  of  and  appropriated  to  the  purposes  afore- 
said. This  inquest,  therefore,  shows  that  the  jury  appraised  the  land 
only  included  within  the  description,  and  the  act  only  vests  the  title 
to  such  land  as  shall  be  appraised.  The  streets  were  clearly  not  ap- 
praised, and  so  did  not  pass  to  the  United  States,  unless  they  passed 
as  an  incident,  under  the  term  appurtenances.  If,  from  the  use  of  this 
term,  connected  with  and  explained  by  the  other  parts  of  the  inquest, 
it  clearly  appeared  to  have  been  the  intention  of  the  jury  to  include 
the  streets,  it  might  be  considered  a  part  of  and  explanatory  of  the 
description,  and  be  carrying  into  effect  the  intention  of  the  jury.  But 
if  no  such  conclusion  can  be  drawn,  the  term  must  receive  its  legal 
and  appropriate  interpretation.  There  is  no  ambiguity  in  the  descrip- 
tion of  the  lot  necessary  to  be  explained,  and  it  is  difficult  to  conjec- 
ture what  could  have  been  the  understanding  of  the  draughtsman  by 
the  use  of  the  term.  It  is  not  introduced  in  the  description  of  any 
of  the  other  lots.  It  does,  to  be  sure,  appear  that  there  were  upon  this 
ot  several  houses,  and  none  upon  any  of  the  other  lots ;  and  it  is  not 
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unlikely  that  it  was  intended  to  apply  to  the  buildings  upon 
[  *  54  ]  the  lot;  but  this  was  unnecessary,  as  they  would  pass  *  with 

the  land ;  although,  from  the  facts,  as  disclosed  in  the  case, 
we  cannot  discover  any  appropriate  application  of  the  term,  yet,  we 
cannot  undertake  to  say  that  there  was  not  any  right  or  interest  inci- 
dent to  this  lot,  which  would  pass  under  the  term  appurtenances. 
But  there  is  no  ground  to  warrant  a  construction  that  it  was  used  in 
reference  to  the  soil  and  freehold  of  the  street)  or  any  thing  to  take  it 
out  of  the  strict,  legal,  and  technical  interpretation  of  the  term.  This 
term,  both  in  common  parlance  and  in  legal  acceptation,  is  used  to 
signify  something  appertaining  to  another  thing  as  principal,  and 
which  passes  as  an  incident  to  the  principal  thing.  Lord  Coke  says, 
Coke  Lit  121,  b.,  a  thing  corporeal  cannot  properly  be  appurtenant 
to  a  thing  corporeal,  nor  a  thing  incorporeal  to  a  thing  incorporeal. 
According  to  this  rule,  land  cannot  be  appurtenant  to  land.  In  the 
case  of  Jackson  v.  Hathaway,  15  Johns.  454,  the  court  say  it  is  im- 
possible to  protect  the  defendant  on  the  ground  that  the  adjoining 
road  passed  by  the  deed,  as  an  incident  to  the  lands  professedly 
granted.  A  mere  easement  may,  without  express  words,  pass  as  an 
incident  to  the  principal  object  of  the  grant ;  but  it  would  be  absurd 
to  allow  the  fee  of  one  piece  of  land,  not  mentioned  in  the  deed,  to 
pass  as  appurtenant  to  another  distinct  parcel,  which  is  expressly 
granted  by  precise  and  definite  boundaries.  And  in  the  case  of  Leon- 
ard v.  White,  7  Mass.  6,  it  was  decided  that  by  the  grant  of  a  grist- 
mill, with  the  appurtenances,  the  soil  of  a  way,  immemorially  used 
for  the  purpose  of  access  to  the  mill,  did  not  pass,  although  it  might 
be  considered  as  a  grant  of  the  easement  for  the  accommodation  of 
the  mill.  Cro.  Eliz.  704;  Cro.  Char.  57;  3  Salk.  40.  The  answer, 
therefore,  to  this  branch  of  the  question  must  be,  that  the  soil  and 
freehold  of  the  streets  did  not  pass  under  and  by  virtue  of  the  term 
appurtenances,  nor  is  there  any  thing  in  the  description  of  lots  Nos. 
one  and  three,  in  the  verdict  of  the  jury,  nor  in  the  proceedings  by 
which  the  land  was  taken  by  the  United  States,  from  which  it  can  be 
inferred  that  the  soil  and  freehold  of  the  streets  passed  to  the  United 
States.  It  has  been  shown  by  the  notice  already  taken  of  the  ver- 
dict and  proceedings,  that  they  do  not  include  the  streets.  The 
same  answer  must,  therefore,  be  given  to  this  branch  of  the  ques- 
tion. 

2.  That  part  of  the  act  of  the  30th  October,  1781,  under 
[  *  55  ]  which  *  the  second  question  arises,  is  as  follows :  [Section!.] 

"  That  the  said  proceedings  of  the  committee  be  and  hereby 
are  confirmed,  and  all  actions  that  shall  be  brought  for  recovering 
possession  of  any  land  lying  within  any  of  the  streets,  lanes,  squares, 
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&c,  laid  oat  as  aforesaid,  or  for  damages  sustained  or  occasioned 
thereby,  shall  be  utterly  and  fprever  barred."  The  preamble  to  this 
act  refers  to  the  destruction  of  Charlestown  by  fire,  and  that  a  com* 
mittee  had  been  appointed  by  the  town  for  regulating  the  streets, 
lanes,  and  squares  in  that  part  of  the  town  which  had  been  laid  waste 
by  the  fire ;  and  that  the  committee  had  proceeded  to  lay  out  the 
same,  a  plan  of  which  had  been  deposited  in  the  secretary's  office. 
This  preamble  states  that  the  committee  was  appointed  to  regulate 
the  streets,  which  might  not,  perhaps,  in  strictness,  authorize  them  to 
alter  the  streets ;  but  the  act,  in  several  parts  of  it,  evidently  looks 
to  and  provides  for  cases  where  the  streets  were  widened  and  altereo. 
This  mode  of  laying  out  streets  was  not  according  to  the  general  law 
of  Massachusetts,  and  the  object  of  the  act  was  to  legalize  and  con* 
firm  the  proceedings  of  the  committee,  and  to  bar  all  actions  to 
recover  possession  of  any  land  so  taken  for  streets,  lanes,  squares,  &c, 
or  for  damages  sustained  by  any  one  thereby.  This  bar  of  all  ac- 
tions was  to  protect  and  establish  the  doings  of  the  committee  in 
laying  out  the  streets,  but  does  not  seem  to  look  to  any  question  relat- 
ing to  the  soil  and  freehold  of  the  streets,  if  the  easement  should  at 
any  time  thereafter  be  discontinued.  This  question  is  not  stated 
with  precision,  and  might,  perhaps,  admit  of  a  more  general  view  of 
the  act  of  1781,  and  open  the  inquiry  whether  the  right  of  the  plain- 
tiffs to  the  soil  and  freehold  of  the  streets  was  not  taken  away  by  it ; 
but  as  the  cause  must  go  back  for  further  proceedings,  we  do  not 
think  proper  to  enter  into  the  more  general  consideration  of  this  act, 
or  touch  the  question  as  to  its  effect  upon  the  plaintiffs'  right  to  the 
soil  and  freehold  of  the  streets.  But  only  decide  that  such  right,  if  it 
exists,  is  not  barred  .by  the  first  section  of  the  act 

3.  Upon  the  third  point,  the  law  in  Massachusetts  is  well  settled, 
that  where  a  mere  easement  is  taken  for  a  public  highway,  the  soil  and 
freehold  remains  in  the  owner  of  the  land,  incumbered  only 

with  the  easement,  and  that,  upon  the  discontinuance  *of  the  [  *  56  ] 
highway,  the  soil  and  freehold  revert  to  the  owner  of  the 
land.    4  Mass.  427;  6  id  454;  13  id.  259;  16  id.  33. 

4.  The  fourth  question  is  too  general,  embracing  the  merits  of  the 
whole  case,  and  does  not  present  any  single  point  or  question ;  and 
it  has  been  repeatedly  ruled  in  this  court,  that  the  whole  case  cannot 
be  brought  here,  under  the  act  of  1802,  upon  such  a  general  ques- 
tion. This  act  provides  only  for  bringing  up  in  this  manner  specific 
questions,  upon  which  the  judges  in  the  circuit  court  may  be  opposed 
in  opinion. 

Several  questions  growing  out  of  the  facts  in  this  case  have  been 
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suggested  at  the  bar,  deserving  consideration ;  bat  they  are  not  stated 
in  ctuch  specific  points  as  is  required  by^he  settled  course  of  the  court, 
and  no  opinion  will  of  course  be  expressed  upon  them. 

12  P.  410;  18  H.  160. 


Lessee  of  Enoch  Tucker  and  Richard  Thompson,  Plaintiffs  in 

Error,  v.  Eliza  G.  Moreland. 

10  P.  58. 

An  infant  may  avoid  his  voidable  acte  by  different  means,  according  to  the  nature  of  the  act 
to  be  avoided. 

A  conveyance  by  bargain  and  sale,  the  infant  remaining  in  possession,  may  be  avoided  by 
a  second  conveyance  by  bargain  and  sale,  with  a  warranty,  against  all  claims  under  the 
bargainor. 

Such  a  second  conveyance,  though  made  for  the  mere  purpose  of  defeating  the  first,  is  valid. 

A  mere  recognition  of  a  conveyance  by  an  infant  does  not  confirm  it ;  the  act  of  confir- 
mation should  establish  an  intention  to  confirm  it,  with  knowledge  that  it  was  voidable. 

An  instruction  apon  a  question  which  does  not  arise  out  of  any  evidence  should  be  refused. 

The  case  is  stated  in  the  opinion  of  the  court 

Coxe,  for  the  plaintiff. 

Bradley  and  Swarm,  contra. 

[   *  66  ]      *  Story,  J.,  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  to  the  circuit  court  for  the  county 
of  Washington,  and  District  of  Columbia. 

The  original  action  was  an  ejectment  brought  by  the  plaintiff  in 
error  against  the  defendant  in  error ;  and  both  parties  claimed  the 
title  under  Richard  N.  Barry.  At  the  trial  of  the  cause  upon  the 
general  issue,  it  was  admitted  that  Richard  N.  Barry,  being  seised 
in  fee  of  the  premises  sued  for,  on  the  1st  day  of  December,  1831, 
executed  a  deed  thereof  to  Richard  Wallach.  The  deed,  after  recit- 
ing that  Barry  and  one  Bing  were  indebted  to  Tucker  and  Thomp- 
son, in  the  sum  of  $3,238,  for  which  they  had  given  their  promissory 
note,  payable  in  six  months  after  date,  to  secure  which  the  convey- 
ance was  to  be  made,  conveyed  the  premises  to  Wallach,  in  trust,  to 
sell  the  same  in  case  the  debt  should  remain  unpaid  ten  days  after 
the  1st  day  of  December  then  next  The  same  were  accordingly 
sold  by  Wallach,  for  default  of  payment  of  the  note,  on  the  23d  of 
February,  1833,  and  were  bought  at  the  sale  by  Tucker  and  Thomp- 
son, who  received  a  deed  of  the  same  on  the  7th  of  March,  of  the 
same  year.     It  was  admitted,  that  after  the  execution  of  the  deed  of 
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Barry  to  Wallach,the  former  continued  in  possession  of  the 
premises  until  the  8th  of  February,  1833,  when  he  *  executed  [  *  66  } 
a  deed,  including  the  same  and  other  parcels  of  land,  to 
his  mother,  Eliza  6.  Moreland,  the  defendant,  in  consideration 
(as  recited  in  the  deed)  of  the  sum  of  $1,138.61,  which  he  owed 
his  mother;  for  the  recovery  of  which  she  had  instituted  a  suit 
against  him,  and  of  other  sums  advanced  him,  a  particular  account 
of  which  had  not  been  kept,  and  of  the  further  sum  of  $5.  At  the 
time  of  the  sale  of  Wallach,  the  defendant  gave  public  notice  of  her 
title  to  the  premises,  and  she  publicly  claimed  the  same  as  her  abso- 
lute right.  The  defendant  further  gave  evidence  at  the  trial,  to  prove 
that  at  the  time  of  the  execution  of  the  deed  by  Barry  to  Wallach, 
he,  Barry,  was  an  infant  under  21  years  of  age ;  and,  at  the  time  of 
the  execution  of  the  deed  to  the  defendant,  he  was  of  the  full  age  of 
21  years. 

Upon  this  state  of  the  evidence,  the  counsel  for  the  defendant 
prayed  the  court  to  instruct  the  jury,  that  if  upon  the  whole  evidence 
given  as  aforesaid  to  the  jury,  they  should  believe  the  facts  to  be  as 
stated  as  aforesaid,  then  the  deed  from  the  said  Wallach  to  the  plain- 
tiffs, did  not  convey  to  the  plaintiffs  any  title  which  would  enable 
them  to  sustain  the  action.  This  instruction  the  court  gave ;  and 
this  constitutes  the  exception  now  relied  on  by  the  plaintiff  in  error 
in  his  first  bill  of  exceptions. 

Some  criticism  has  been  made  upon  the  language  in  which  this 
instruction  is  couched.  But,  in  substance,  it  raises  the  question 
which  has  been  so  fully  argued  at  the  bar,  as  to  the  validity  of  the 
plaintiffs'  title  to  recover ;  if  Barry  was  an  infant  at  the  time  of  thq 
execution  of  his  deed  to  Wallach.  If  that  deed  was  originally  void, 
by  reason  of  Barry's  infancy,  then  the  plaintiff,  who  must  recover 
upon  the  strength  of  his  own  title,  fails  in  that  title.  If,  on  the  other 
hand,  that  deed  was  voidable  only,  and  not  void,  and  yet  it  has  been 
avoided  by  the  subsequent  conveyance  to  the  defendant  by  Barry ; 
then  the  same  t,  conclusion  follows.  And  these,  accordingly,  are 
the  considerations  which  are  presented  under  the  present  inatruc* 
tion. 

In  regard  to  the  point  whether  the  deed  of  lands  by  an  in- 
fant is  void  or  voidable  at  the  common  law,  no  inconsiderable 
diversity  of  opinion  is  to  be  found  in  the  authorities.  That 
•  some  deeds  or  instruments  under  seal  of  an  infant  are  [  *  67  J 
void,  and  others  voidable,  and  others  valid  and  absolutely 
obligatory,  is  not  doubted.  Thus,  a  single  bill  under  seal  given  by 
an  infant  for  necessaries,  is  absolutely  binding  upon  him ;  a  bond 
with  a  penalty  for  necessaries  is  void,  as  apparently  to  bis  prejudice ; 
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and  a  lease  reserving  rent  is  voidable  only.1  The  difficulty  is  in 
ascertaining  the  true  principle,  upon  which  these  distinctions  depend. 
Lord  Mansfield,  in  Zouch  v.  Parsons,  3  Burr.  1804,  said,  that  it  was 
not  settled  what  is  the  true  ground  upon  which  an  infant's  deed  is 
voidable  only ;  whether  the  solemnity  of  the  instrument  is  sufficient, 
or  it  depends  upon  the  semblance  of  benefit  from  the  matter  of  the 
deed  upon  the  face  of  it  Lord  Mansfield,  upon  a  full  examination 
of  the  authorities  on  this  occasion,  came  to  the  conclusion  (in  which 
the  other  judges  of  the  court  of  king's  bench  concurred)  that  it  was 
the  solemnity  of  the  instrument,  and  delivery  by  the  infant  himself, 
and  not  the  semblance  of*  benefit  to  him,  that  constituted  the  true 
line  of  distinction  between  void  and  voidable  deeds  of  the  infant, 
but  he  admitted  that  there  were  respectable  sayings  the  other  way. 
The  point  was  held  by  the  court  not  necessary  to  the  determination 
of  that  case j  because  in  that  case  the  circumstances  showed  that 
there  was  a  semblance  of  benefit  sufficient  to  make  the  deed  voidable 
only,  upon  the  matter  of  the  conveyance.  There  can  be  little  doubt 
that  the  decision  in  Zouch  t>.  Parsons  was  perfectly  correct ;  for  it 
was  the  case  of  an  infant  mortgagee,  releasing  by  a  lease  and  release 
his  title  to  the  premises,  upon  the  payment  of  the  mortgage  money 
by  a  second  mortgagee,  with  the  consent  of  the  mortgagor.  It  was 
precisely  such  an  act  as  the  infant  was  bound  to  do ;  and  would 
have  been  compelled  to  do  by  a  court  of  equity,  as  a  trustee  of  the 
mortgagor.  And  certainly  it  was  for  his  interest  to  do,  what  a  court 
of  equity  would,  by  a  suit,  have  compelled  him  to  do.3 

Upon  this  occasion,  Lord  Mansfield  and  the  court  approved 
[  *  68  ]  *  the  law  as  laid  down  by  Perkins,  (§  12,)  that  "  all  such 
gifts,  grants,  or  deeds  made  by  infants,  which  do  not  take 
effect  by  delivery  of  his  hand,  are  void.  But  all  gifts,  grants,  or  deeds 
made  by  infants  by  matter  of  deed  or  in  writing,  which  do  take  effect 
by  delivery  of  his  hand,  are  voidable  by  himself,  by  his  heirs,  and  by 
those  who  have  his  estate."  And  in  Lord  Mansfield's  view,  the 
words  "  which  do  take  effect,"  are  an  essential  part  of  the  defini- 
tion; and  exclude  letters  of  attorney,  or  deeds,  which  delegate  a 
mere  power,  and  convey  no  interest.8  So  that,  according  to  Lord 
Mansfield's  opinion,  there  is  no  difference  between  a  feoffment  and 
any  deeds  which  convey  an  interest.  In  each  case,  if  the  infant 
makes  no  feoffment,  or  delivers  no  deed  in  person,  it  takes  effect  by 

1  See  Russell  v.  Lee,  1  Lev.  86 ;  Fisher  v.  Mowbray,  8  East,  S80 ;  Baylis  v.  Dineley, 
8  M.  &  S.  470,  Co.  Litt  172,  a. 

9  See v.  Handcock,  17  Yes.  883 ;  1  FonbL  Eq.  B.  1,  c.  2,  §  5,  and  notes,  Co 

Litt.  1 72,  a.,  Com.  Dig.  Infant,  B.  5. 

3  See  Saunders  v.  Mann,  1  H.  Black,  75. 
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such  delivery  of  bw  band,  and  is  voidable  only*  But  if  either  be 
done  by  a  letter  pf  attorney  from  the  infoat,  it  i*  void,  for  it  doee  not 
take  effect  by  a  delivery  of  hia  baud. 

There  are  other  authorities,  however,  which  are  at  variance  with 
thi*  doctrine  of  Lord  Manefi&ld,  and  which  put  a  different  interpreta- 
tion upon  the  language  of  P«rkin*%  According  to  the  latter,  the 
semblance  of  benefit  to  the  iniant  or  not,  ie  the  true  ground  of  hold- 
ing hia  deed  voidable  or  void*  That  it  makes  no  difference,  whether 
the  deed  be  delivered  by  hia  own  band  or  not ;  but  whether  it  be  for 
hk  benefit  or  not.  If  the  farmer,  then  it  ia  voidable ;  if  the  latter, 
then  it  m  void*  And  that  Perkins,  in  the  passage  above  stated,  in 
speaking  of  gift*  and  gtanfta  taking  effect  by  the  delivery  of  the 
infant's  hand,  did  not  refer  to  the  delivery  of  the  deed,  but  to  the 
delivery  of  the  thing  granted;  ft*,  for  instance,  in  the  case  of  a  feoff- 
ment to  a  delivery  of  eeiain  by  the  infant  personally ;  and  in  case  of 
chattels,  by  a  delivery  of  the  earn*  by  bis  own  hand.  This  is  the 
sense  in  which  the  doctrine  of  Perkins  ia  laid  down  in  Bbeppard's 
Touchstone,  232,  Of  this  latter  opinion,  also,  are  some  other  highly 
respectable  text  writers ;'  and  perhaps,  the  weight  of  author- 
ity, *  antecedent  to  the  decision  in  Zoncb  v.  Paraons,  3  [  *69  ] 
Bust.  1804,  inclined  in  the  earoe  way.  Lord  Chief  Justice 
Eyre,  in  Keane  v.  Boycott,  (2  Hen.  Black.  $15,)  alluded  to  this  dis- 
tinction in  the  following  terms.  After  having  corrected  the  generality 
of  some  expressions  in  Litt  §  259,  he  added:  "  We  have  seen  that 
some  contracts  of  infanta,  even  by  deed,  shall  bind  them ;  some  are 
merely  void,  namely,  such  as  the  court  can  pronounce  to  be  to  their 
prejudice ;  others,  and  the  moat  numerous  class,  of  a  more  uncer- 
tain nature  aa  to  benefit  or  prejudice,  are  voidable  only  ;  and  it  is  in 
the  election  of  the  infant  to  affirm  them  or  not  In  Roll.  Abridg. 
title  Eofante,  (1  Bo&  Abridg.  728,)  and  m  Com,  Dig.  under  the 
aaoae  title,  instances  are  put  of  the  three  different  kinds,  of  good, 
void,  and  voidable  contracts.  Where  the  contract  is  by  deed,  and 
not  apparently  to  the  prejudice  of  the  infant,  Comyns  states  it  as  a 
rule,  that  the  infajit  cannot  plead  no*  ettfockm,  but  must  plead  his 
infancy*  It  is  his  deed ;  hut  this  is  a  mode  of  disaffirming  it.  He 
indeed  states  the  rule  generally ;  but  I  limit  it  to  that  case,  in  order 
to  reconcile  die  doctrine  of  void  and  voidable  contracts/'     A  doctrine 


■^^ w«a 


1  See  Preston  on  Coayeyancing ,  2*8,  250 ;  Com*  Jfig.  Enfant  q.  2 ;  Shep.  Touch. 
282,  and  Acherjy's  Bote ;  Bac.  Abridg.  Infancy.  L  S ;  English  Law  Journal  for  1804, 
p.  145 ;  8  Amer.  Jurist,  327.     But  see  1  Powell  on  Mortg.  by  Coventry,  note  to 
p.  208 ;  Zouch  v.  Parsons,  1  W.  Black.  575 ;  EUdey's  notes,  (ft)  and  (v) ;  Co.  Litt  51 
8  Hfttg.  note,  881 ;  Holmes  v.  Blogg.  8  Taunt  608 ;  1  Fonbl.  Eq.  b.  1.  e.  11.  $  8.  and 
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of  the  same  sort  was  held  by  the  court  in  Thompson  v.  Leach,  3  Mod 
310 ;  in  Fisher  v.  Mowbray,  8  East,  330 ;  and  Baylis  v.  Dineley, 
3  M.  &.  Selw.  477.  In  the  last  two  cases,  the  court  held  that  an 
infant  cannot  bind  himself  in  a  bond  with  a  penalty,  and  especially 
to  pay  interest  In  the  case  of  Baylis  v.  Dineley,  Lord  Ellenborough 
said :  "  In  the  case  of  the  infant  lessor,  that  being  a  lease,  rendering 
rent,  imported  on  the  face  of  it  a  benefit  to  the  infant ;  and  his 
accepting  the  rent  at  full  age'  was  conclusive  that  it  was  for  his 
benefit.  But  how  do  these  authorities  affect  a  case,  like  the  present, 
where  it  is  clear  upon  the  face  of  the  instrument  that  it  is  to  the  pre- 
judice of  the  infant,  for  it  is  an  obligation  with  a  penalty,  and  for  the 
payment  of  interest  ?  Is  there  any  authority  to  show,  that  if,  upon 
looking  to  the  instrument,  the  court  can  clearly  pronounce,  that  it  is 
to  the  infant's  prejudice,  they  will,  nevertheless,  suffer  it  to  be  set  up 
by  matter  ex  post  facto  after  full  age  ?  "  And  then,  after  comment- 
ing on  Eeane  v.  Baycott,  and  Fisher  v.  Mowbray,  he  added :  "  In 
Zouch  v.  Parsons,  where  this  subject  was  much  considered,  I  find 
nothing,  which  tends  to  show  that  an  infant  may  bind  him- 
[  *  70  ]  self  *  to  his  prejudice.  It  is  the  privilege  of  the  infant,  that 
he  shall  not ;  and  we  should  be  breaking  down  the  protec- 
tion, which  the  law  has  cast  around  him,  if  we  were  to  give  effect  to 
a  confirmation  by  parol  of  a  deed,  like  this,  made  during  his  infancy." 

It  is  apparent  then,  upon  the  English  authorities,  that  however 
true  it  may  be  that  an  infant  may  so  far  bind  himself  by  deed  in 
certain  cases,  as  that  in  consequence  of  the  solemnity  of  the  instru- 
ment it  is  voidable  only,  and  not  void;  yet  that  the  instrument, 
however  solemn,  is  held  to  be  void,  if  upon  its  face  it  is  apparent, 
that  it  is  to  the  prejudice  of  the  infant.  This  distinction,  if  admitted, 
would  go  far  to  reconcile  all  the  cases ;  for  it  would  decide  that  a 
deed  by  virtue  of  its  solemnity  should  be  voidable  only,  unless  it 
appeared  on  its  face  to  be  to  his  prejudice,  in  which  case  it  would  he 
void.1 

The  same  question  has  undergone  no  inconsiderable  discussion 
in  the  American  courts.  In  Oliver  v.  Houdlet,  13  Mass.  239,  the 
court  seemed  to  think  the  true  rule  to  be,  that  those  acts  of  an 
infant  are  void,  which  not  only  apparently,  but  necessarily  operate 
to  his  prejudice.  In  Whitney  v.'  Dutch,  14  Mass.  462,  the  same 
court  said,  that  whenever  the  act  done  may  be  for  the  benefit  of  the 
infant,  it  shall  not  be  considered  void ;  but  that  he  shall  have  his 
election,  when  he  comes  of  age,  to  affirm  or  avoid  it.  And  they 
added,  that  this  was  the  only  clear  and  definite  proposition  which 

1  See  Bac.  Abridg,  Infancy  and  Age,  I.  3, 1.  7. 
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can  be  extracted  from  the  authorities.1  In  Conroe  v.  Birdsall,  1  Johns. 
Cas.  127,  the  court  approved  of  the  doctrine  of  Perkins,  §  12,  as  it 
was  interpreted  and  adopted  in  Zouch  v.  Parsons ;  and  in  .the  late 
case  of  Roof  v.  Stafford,  7  Cowen,  180,  181,  the  same  doctrine 
was  fully  recognized.  But  in  an  intermediate  case,  Jackson  v. 
Burchin,  14  Johns.  126,  the  court  doubted  whether  a  bargain 
and  sale  of  lands  by  an  infant  was  a  valid  deed  to  pass  the  land,  as 
it  would  make  him  stand  seised  to  the  use  of  another.  And  that 
doubt  was  well  warranted  by  what  is  laid  down  in  2  Inst  673,  where 
it  is  said  that  if  an  infant  bargain  and  sell  lands,  which  are  in  the 
realty,  by  deed  indented  and  enrolled,  he  may  avoid  it  when  he  will, 
for  the  deed  was  of  no  effect  to  raise  a  use. 

•  The  result  of  the  American  decisions  has  been  correctly  [  •  71  ] 
stated  by  Mr.  Chancellor  Kent,  in  his  learned  Commen- 
taries, (2  Com.  Lect.  31,)  to  be,  that  they  are  in  favor  of  construing 
the  acts  and  contracts  of  infants  generally  to  be  voidable  only,  and 
not  void,  and  subject  to  their  election,  when  they  become  of  age, 
either  to  affirm  or  disallow  them  ;  and  that  the  doctrine  of  Zouch  v. 
Parsons  has  been  recognized  and  adopted  as  law.  It  may  be  added, 
that  they  seem  generally  to  hold  that  the  deed  of  an  infant  convey- 
ing lands  is  voidable  only,  and  not  void ;  unless,  perhaps,  the  deed 
should  manifestly  appear  on  the  face  of  it  to  be  to  the  prejudice  of 
the  infant;  and  this  upon  the  nature  and  solemnity,  as  well  as  the 
operation  of  the  instrument. 

It  is  not,  however,  necessary  for  us  in  this  case  to  decide  whether 
the  present  deed,  either  from  its  being  a  deed  of  bargain  and  sale,  or 
from  its  nature,  as  creating  a  trust  for  a  sale  of  the  estate,  or  from 
the  other  circumstances  of  the  case,  is  to  be  deemed  void,  or  voidable 
only.  For  if  it  be  voidable  only,  and  has  been  avoided  by  the  infant, 
then  the  same  result  will  follow,  that  the  plaintiff's  title  is  gone. 

Let  us,  then,  proceed  to  the  consideration  of  the  other  point, 
whether,  supposing  the  deed  to  Wallach  to  be  voidable  only,  it  has 
been  avoided  by  the  subsequent  deed  of  Barry  to  Mrs.  Moreland. 
There  is  no  doubt  that  an  infant  may  avoid  his  act,  deed,  or  contract, 
by  different  means,  according  to  the  nature  of  the  act,  and  the  cir- 
cumstances of  the  case.  He  may  sometimes  avoid  it  by  matter  in 
pais,  as  in  case  of  a  feoffment  by  *an  entry,  if  his  entry  is  not  tolled ; 
sometimes  by  plea,  as  when  he  is  sued  upon  his  bond  or  other  con- 
tract ;  sometimes  by  suit,  as  when  he  disaffirms  a  contract  made  for 
the  sale  of  his  chattels,  and  sues  for  the  chattels ;  sometimes  by  a 
writ  of  error,  as  when  he  has  levied  a  fine  during  his  nonage ;  some- 

1  See  Boston  Bank  v.  Chamberlain,  15  Mass.  220. 
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timet  by  a  writ  of  audita  querela,  as  When  he  has  acknowledged  a 
recognizance  or  statute  atapie  or  merchant;1  sometimes,  as  in  the 
case  of  an  alienation  of  his  estate  during  his  nonage  by  a  writ  of 
entry,  dum  suit  infra  cttatem,  after  hiB  arrival  of  age.  The  general 
result  seems  to  be  that  where  the  act  of  the  infant  is  by 
[  *  72  ]  matter  of  record,  he  *must  avoid  it  by  some  act  of  record, 
(as,  for  instance,  by  a  writ  of  error*  or  an  audita  querela,) 
during  his  minority.  But  if  the  act  of  the  infant  is  a  matter  in  pais, 
it  may  be  avoided  by  an  act  in  pais  of  equal  solemnity  or  notoriety ; 
and  this  according  to  some  authorities,  either  during  his  nonage  or 
afterwards ;  and  according  to  others,  at  all  eVente,  after  his  arrival  of 
age.2  In  Co.  Litt  380,  b>,  it  is  said :  "  Herein  a  diversity  is  to  be 
observed  between  matters  of  record  done  or  suffered  by  an  infant,  and 
matters  in  fait ;  for  matters  in  fait  he  shall  avoid  either  within  age  or 
at  full  age*  as  hath  been  said;  but  matters  of  record,  as  statutes, 
merchants,  and  of  the  staple,  recognizances  acknowledged  by  him, 
or  a  fine  levied  by  him,  recovery  against  him,  &c»,  must  be  avoided 
by  him,  namely,  statutes,  &c,  by  audita  querela ;  and  the  fine  and 
recovery  by  a  Writ  of  error  during  his  minority,  and  the  like."  In 
short,  the  nature  of  the  original  act  or  conveyance  generally  governs, 
as  to  the  nature  of  the  act  required  to  be  done  in  the  disaffirmance 
of  it  If  the  latter  be  of  as  high  and  Bolemn  a  nature  as  the  former, 
it  amounts  to  a  valid  avoidance  of  it*  We  do  not  mean  to  say,  that 
in  all  cases  the  act  of  disaffirmance  should  be  of  the  same,  or  of  aa 
high  and  solemn  a  nature  as  the  original  act ;  for  a  deed  may  be 
avoided  by  a  plea.  But  we  mean  only  to  say,  that  if  the  act  of  dis- 
affirmance be  of  ad  high  and  solemn  a  nature,  there  is  no  ground  to 
impeach  its  sufficiency.  Lord  EUenborough,  in  Bayiis  v.  Dinetey, 
(3  Maule  &  Selw.  481,  482,)  held  a  parol  confirmation  of  a  bond 
given  by  an  infant  after  be  came  of  age  to  be  invalid  ;  insisting  that 
it  should  be  by  something  amounting  to  an  estoppel  in  law,  of  as 
high  authority  as  the  deed  itself;  but  that  the  same  deed  might  be 
avoided  by  the  plea  of  infancy.  There  are  oases,  however  in  which 
a  confirmation  may  be  good  without  being  by  deed ;  as  in  case  of  q 
lease  by  an  infant,  and  his  receiving  rent  after  he  came  of  age.3 

The  question  then  is,  whether,  in  the  present  case,  the  deed  vto  Mrs 
Moreland,  being  of  as  high  and  solemn  a  nature  as  the  original  dred 
to  Walkch*  is  not  a  valid  disaffirmance  of  it.      We  think  it  is. 

i  See  Com.  Dig.  Enfant,  B.  1,  2,  C.  2,  3. 4,  5, 8, 0, 11 ;  2  Inst  673 ;  2  Kent's  Comm 
§  31 ;  Bac.  Abridg.  Infancy  and  Age,  I.  5,1  7. 

»  See  Bac.  Abftdg.  Infancy  and  Age,  1. 3, 1.  5, 1. 7 ;  Zotlcn  v.  Parsons,  3  Burr.  1794 
Roof  v.  Stafford,  7  Cowen,  179, 188  ;  Com.  Dig.  Enfant,  C.  9,  C.  4,  C.  11 

3  See  Bac.  Abridg.  Infancy  and  Age*  L  $ . 
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If  it  was  a  voidable  convey  woe  which  had  passed  *the  {  *73  ] 
3eisin  and  possession  to  Wallacb,  and  he  had  remained  in 
possession,  it  might,  like  a  feoffment,  have  been  avoided  by  an  entry 
by  an  infant  after  he  came  of  age.1  But  in  point  of  fact  Barry 
remained  in  possession ;  and  therefore  he  could  not  enter  upon  him* 
self.  And  when  he  conveyed  to  Mrs,  Moreland,  being  in  possession, 
he  must  be  deemed  to  assert  bis  original  interest  in  the  land,  and  to 
pass  it  in  the  same  manner  as  if  be  had  entered  upon  the  land  and 
delivered  the  deed  thereon,  if  the  same  had  been  in  an  adverse 
possession. 

The  cases  of  Jackson  v.  Carpenter,  11  Johns.  593,  and  Jackson  v. 
Burchin,  14  Johns.  134,  are  directly  in  point,  and  prooeed  upon  prin- 
ciples which  are  in  perfect  coincidence  with  the  common  law,  and  are 
entirely  satisfactory.  Indeed,  they  gp  further  than  the  circumstances 
of  the  present  case  require ;  for  they  dispense  with  an  entry  where  the 
possession  was  out  of  the  party  when  he  made  the  second  deed.  In 
Jackson  v.  Burchin,  the  court  said  that  it  would  seem  not  only  upon 
principle  but  authority,  that  the  infant  can  manifest  his  dissent  in  the 
same  way  and  manner  by  which  he  first  assented  to  convey.  If  he  has 
given  livery  of  seisin,  he  must  do  an  act  of  equal  notoriety  to  disaffirm 
the  first  act ;  he  must  enter  on  the  land  and  make  known  his  dissent 
If  he  has  conveyed  by  bargain  and  sale,  then  a  sfecond  deed  of  bargain 
and  sale  will  be  equally  solemn  and  notorious  in  disaffirmance  of  the 
first.2  We  know  of  no  authority  or  principle  which  contradicts  this 
doctrine.  It  seems  founded  in  good  sense,  and  follows  out  the  prin- 
ciple of  notoriety  of  disaffirmance  in  the  case  of  a  feoffment  by  an 
entry ;  that  is,  by  an  act  of  equal  notoriety  and  solemnity  with  the 
original  act.  The  case  of  Frost  ty  Wolveston,  1  Strange,  94,  seems 
to  have  proceeded  on  this  principle. 

Upon  these  grounds  we  are  of  opinion  that  the  deed  of  Barry  to 
Mrs.  Moreland  was  a  complete  disaffirmance  and  avoidance  of  his 
prior  deed  to  Wallacb ;  and  consequently,  the  instruction  given  by 
the  circuit  court  was  unexceptionable.  To  give  effect  to 
*  such  disaffirmance,  it  was  not  necessary  that  the  infant  [  *  74  ] 
should  first  place  the  other  party  in  statu  quo. 

The  second  bill  of  exceptions,  taken  by  the  plaintiff  turns  upon 
the  instructions  asked  upon  the  evidence  stated  therein,  and  scarcely 
admits  of  abbreviation.     It  is  as  follows :  — * 

"  The  plaintiff,  further  tp  maintain  and  prove  the  issue  on  his  side, 


1  See  Inhabitant*  of  Worcester  v.  Eaton,  13  Mass.  375 ;  Whitney  v  Dutch,  14 

462. 
*  See  the  same  point!  2  Kerfs  CojnpL  J  31 
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then  gave  in  evidence,  by  competent  witnesses,  facts  tending  to  prove 
that  the  said  Richard  N.  Barry  had  attained  the  full  age  of  twenty- 
one  years  on  the  14th  day  of  September,  1831;  and  that,  in  the 
month  of  November,  1831,  the  said  defendant,  who  was  the  mother 
of  the  said  Richard,  did  assert  and  declare  that  said  Richard  was  born 
on  the  14th  day  of  September,  1810;  and  that  she  did  assert  to 
Dr.  Mc  Williams,  a  competent  and  credible  witness,  who  deposed  to 
said  facts,  and  who  was  the  accoucheur  attending  on  her  at  the  period 
of  the  birth  of  her  said  son,  that  such  birth  actually  occurred  on  the 
said  14th  of  September,  1810,  and  applied  to  said  Dr.  Mc  Wil- 
liams to  give  a  certificate  and  deposition  that  the  said  day  was  the 
true  date  of  the  birth ;  and  thereupon  the  counsel  for  the  plaintiff 
requested  the  court  to  instruct  the  jury  — 

"  1.  That,  if  the  said  jury  shall  believe,  from  the  said  evidence,  that 
tiit  said  Richard  N.  Barry  was  of  full  age,  and  above  the  age  of  twenty- 
one  years,  at  the  time  of  the  execution  of  said  deed  to  said  Wallach, 
or  if  the  defendant  shall  have  failed  to  satisfy  the  jury  from  the  evi- 
dence that  said  Barry,  was  at  the  said  date,  an  infant  under  twenty-one 
years,  that  then  the  plaintiff  is  entitled  to  recover. 

"  2.  Or  if  the  jury  shall  believe,  from  the  said  evidence,  that  if  said 
Richard  was  under  age  at  the  time  of  the  execution  of  said  deed,  that 
he  did,  after  his  arrival  at  age,  voluntarily  and  deliberately  recognize 
the  same  as  an  actual  conveyance  of  his  right,  or  during  a  period  of 
several  months  acquiesce  in  the  same  without  objection,  that  then 
the  said  deed  cannot  now  be  impeached  on  account  of  the  minority 
of  the  grantor. 

"  3.  That  the  said  deed  from  the  said  Richard  N.  Barry  to  the  de- 
fendant, being  made  to  her  with  full  notice  of  said  previous  deed  to 
said  Wallach,  and  including  other  and  valuable  property  is  not  so 
inconsistent  with  said  first  deed  as  to  amount  to  a  disaffirmance  of 

the  same. 
[  *  75  ]       *  "  4.  That,  from  the  relative  position  of  the  parties  to  sail, 
deed  to  defendant,  at  and  previous  to  its  execution,  and  from 
the  circumstances  attending  it,  the  jury  may  infer  that  the  same  was 
fraudulent  and  void. 

"  5.  That,  if  the  lessors  of  plaintiff  were  induced,  by  the  acts  and 
declarations  of  said  defendant,  to  give  a  full  consideration  for  said 
deed  to  Wallach,  and  to  accept  said  deed  as  a  full  and  only  security 
for  the  debt  bond  fide  due  to  them,  and  property  bond  fide  advanced 
by  them,  and  to  believe  that  the  said  security  was  valid  and  effective, 
that  then  it  is  not  competent  for  said  defendant  in  this  action  to  ques- 
tion or  deny  the  title  of  said  plaintiff  under  said  deed,  whether  the 
said  acts  and  declarations  were  made  fraudulently,  and  for  the  pur- 
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pose  of  practising  deception,  or  whether  said  defendant,  from  any 
cause,  wilfully  misrepresented  the  truth. 

"  Whereupon,  the  court  gave  the  first  of  the  said  instructions  so 
prayed  as  aforesaid,  and  refused  to  give  the  others. 
u  To  which  refusal  the  counsel  for  the  plaintiff  excepted." 
The  1st  instruction  being  given  by  the  court,  is,  of  course,  excluded 
from  our  consideration  on  the  present  writ  of  error.  The  second  in- 
struction is  objectionable  on  several  accounts.  In  the  first  place,  it 
assumes,  as  matter  of  law,  that  a  voluntary  and  deliberate  recognition 
by  a  person  after  his  arrival  at  age,  of  an  actual  conveyance  of  his 
right  during  his  nonage,  amounts  to  a  confirmation  of  such  convey- 
ance. In  the  next  place,  that  a  mere  acquiescence  in  the  same  con- 
veyance, without  objection,  for  several  months  after  his  arrival  at  age, 
is  also  a  confirmation  of  it  In  our  judgment,  neither  proposition  is 
maintainable.  The  mere  recognition  of  the  fact,  that  a  conveyance 
has  been  made,  is  not  per  si,  proof  of  a  confirmation  of  it.  Lord 
Ellenborough,  in  Baylis  v.  Dineley,  3  M .  &  Selw.  482,  was  of  opinion 
that  an  act  of  as  high  a  solemnity  as  the  original  act  was  necessary 
to  a  confirmation.  "  We  cannot,"  said  he,  "  surrender  the  interests 
of  the  infant  into  such  hands  as  he  may  chance  to  get.  It  appears 
to  me,  that  we  should  be  doing  so  in  this  case,  (that  of  a  deed,)  unless 
we  required  the  act  after  full  age  to  be  of  as  great  a  solemnity  as  the 
original  instrument."  Without  undertaking  to  apply  this 
doctrine  to  its  full  extent,  and  admitting  that  acts  *  in  pais  [  *  76  ] 
may  amount  to  a  confirmation  of  a  deed,  still,  we  are  of 
opinion  that  these  acts  should  be  61  such  a  solemn  and  unequivocal 
nature  as  to  establish  a  clear  intention  to  confirm  the  deed,  after  a 
full  knowledge  that  it  was  voidable.1  A  fortiori,  mere  acquiescence, 
uncoupled  with  any  acts  demonstrative  of  an  intent  to  confirm  it, 
would  be  insufficient  for  the  purpose.  In  Jackson  v.  Carpenter, 
11  Johns.  542, 543,  the  court  held  that  an  acquiescence  by  the  grantor 
in  a  conveyance  made  during  his  infancy,  for  eleven  years  after  he 
came  of  age,  did  not  amount  to  a  confirmation  of  that  conveyance ; 
that  some  positive  act  was  necessary,  evincing  his  assent  to  the  con- 
veyance. In  Curtin  v.  Patton,  11  Serg.  &  itawle,  311,  the  court  held 
that,  to  constitute  a  confirmation  of  a  conveyance  or  contract  by  an 
infant,  after  he  arrives  of  age,  there  must  be  some  distinct  act,  by 
which  he  either  receives  a  benefit  from  the  contract  after  he  arrives  at 
age,  or  does  some  act  of  express  ratification.  There  is  much  good 
sense  in  these  decisions,  and  they  are  indispensable  to  a  just  support 
of  the  rights  of  infants  according  to  the  common  law.    Besides,  in 

1  See  Boston  Bank  v.  Chamberlin,  15  Mass.  220. 
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the  present  case,  a*  Batty  was  in  possession  of  the  premises  during 
the  whole  period  until  the  execution  of  his  deed  to  Mrs.  Moreland, 
there  was  no  evidence  to  justify  the  jury  in  drawing  any  inference  of 
any  intentional  acquiescence  in  the  validity  of  the  deed  to  Wallach. 

The  3d  instruction  is,  for  the  reasons  already  stated,  unmaintain- 
able. The  deed  to  Mrs.  Moreland  contains  a  conveyance  of  the  very 
land  in  controversy,  with  a  warranty  of  the  title  against  all  persons 
claiming  under  him,  (Barry,)  and  a  covenant,  that  he  had  good  right 
and  title  to  convey  the  same,  and,  therefore,  is  a  positive  disaffirmance 
of  the  former  deed. 

The  4th  instruction  proceeds  upon  the  supposition  that  if  the  deed 
to  Mrs.  Moreland  was  fraudulent  between  the  parties  to  it,  it  was 
utterly  void,  and  not  merely  voidable.  But  it  is  clear  that,  between 
the  parties,  it  would  be  binding  and  available ;  however^  as  to  the 
pereons  whom  it  was  intended  to  defraud,  it  might  be  voidable. 
Even  if  it  was  made  for  the  very  purpose  of  defeating  the 
[  *  77  J  conveyance  to  Wallach,  and  was  a  mere  *  contrivance  for 
this  purpose,  it  was  still  an  act  competent  to  be  done  by 
Barry,  and  amounted  to  a  disaffirmance  of  the  conveyance  to  Wallach. 
In  many  cases,  the  disaffirmance  of  a  deed  made  during  infancy,  is  a 
fraud  upon  the  other  party.  But  this  has  riever  been  held  sufficient  to 
avoid  the  disaffirmance,  for  it  would  otherwise  take  away  the  very  pro- 
tection which  the  law  intends  to  throw  round  him,  to  guard  him  from 
the  effects  of  his  folly,  rashness,  and  misconduct.  In  Saunderson  v. 
Marr,  1  H.  Bi.  75,  it  was  held  that  a  warrant  of  attorney,  given  by  an 
infant,  although  there  appeared  circumstances  of  fraud  on  his  part,  was 
utterly  void,  even  though  the  application  was  made  to  the  equity  side 
of  the  court,  to  set  aside  a  judgment  founded  on  it  So,  in  Conroe 
t\  Birdsall,  1  Johns.  Cas*  137,  a  bond  made  by  an  infant,  who  declared 
at  the  time  that  he  was  of  age,  was  held  void,  notwithstanding  his 
fraudulent  declaration;  for  the  court  said  that  a  different  decision 
would  endanger  all  the  rights  of  infants.  A  similar  doctrine  was 
held  by  the  court  in  Curtin  v.  Patton,  11  Serg.  &  Rawle,  309,  310. 
Indeed,  the  same  doctrine  is  to  be  found  affirmed  more  than  a  century 
and  a  half  ago,  in  Johnson  *.  Pie,  1  Lev.  169 ;  S.  C.  1  Sid.  253 ; 
1  Kebb.  905,  913>l 

But  what  are  the  facts  on  which  the  instruction  relies  as  proof  of 
the  deed  to  Mrs.  Moreland  being  fraudulent  and  void  ?  They  are 
"  the  relative  positions  of  the  parties  to  said  deed,  at  and  previous 
to  its  execution ; "  that  is  to  say,  the  relation  of  mother  and  son,  and 
the  fact  that  she  had  then  instituted  a  suit  against  him,  and  arrested 


1  See  Bac  Abridg.  Infancy  and  Age,  H.  2  Kent  Oomm.  Leek  31. 
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him,  and  held  him  to  bail,  as  stated  in  the  evidence,  and  "  from  the 
circumstances  attending  the  execution  of  it ; n  that  is  to  say,  that 
Mrs.  Moreland  was  informed  by  Barry,  before  his  deed  to  her,  that 
he  had  so  conveyed  the  said  property  to  Wallach,  and  that  subse* 
quently,  and  with  such  knowledge,  she  prevailed  on  Barry  to  execute 
to  her  the  same  conveyance*    Now,  certainly,  these  facts  alone  could 
not  justly  authorize  a  conclusion  that  the  conveyance  to  Mrs.  More- 
land  was  fraudulent  and  void ;  for  she  might  be  a  bond  fide  creditor 
of  her   son.     And  the  consideration   averred  in  that  conveyance 
showed  her  to  be  a  creditor,  if  it  was  truly  stated,  (and  there 
•  was  no  evidence  to  contradict  it;)  and  if  she  was  a  cred-  [  *  78  J 
itor,  then  she  had  a  legal  right  to  sue  her  son,  and  there  was 
no  fraud  in  prevailing  on  him  to  give  a  deed  to  satisfy  that  debt.    It 
is  probable  that  the  instruction  was  designed  to  cover  all  the  other 
facts  stated  in  the  bill  of  exceptions,  though  in  its  actual  terms  it 
does  not  seem  to  comprehend  them.     But  if  it  did,  we  are  of  opinion 
that  the  jury  would  not  have  been  justified  in  inferring  that  the  deed 
was  fraudulent  and  void.     In  the  first  place,  the  proceedings  in  the 
orphans'  court  may,  for  aught  that  appears,  have  been  in  good  faith, 
and  under  an  innocent  mistake  of  a  year  of  the  actual  age  of  Barry. 
In  the  next  place,  if  not  so,  still,  the  mother  and  the  son  were  not 
estopped  in  any  other  proceeding  to  set  up  the  nonage  of  Barry, 
whatever  might  have  been  the  case  as  to  the  parties  and  property 
involved  in  that  proceeding.     In  the  next  place,  there  is  not  the 
slightest  proof  that  these  proceedings  had,  at  the  time,  any  reference 
to,  or  intended  operation  upon,  the  subsequent  deed  made  to  Wal- 
lach, or  that  Mrs.  Moreland  was  party  to,  or  assisted  in,  the  negotia- 
tions or  declarations  on  which  the  deed  to  Wallach  was  founded. 
Certainly,  without  some  proofs  of  this  sort,  it  would  be  going  too  far 
to  assert  that  the  jury  might  infer  that  the  deed  to  Mrs.  Moreland 
was  fraudulent     Fraud  is  not  presumed  either  as  a  matter  of  law 
or  fact,  unless  under  ciicuipstances  not  fairly  susceptible  of  any  other 
interpretation. 

The  5th  instruction  was  properly  refused  by  the  court,  for  the  plain 
reason  that  there  was  no  evidence  in  the  case  of  any  acts  or  declara- 
tions by  Mrs.  Moreland  to  the  effect  therein  stated.  It  was,  there- 
fore, the  common  case  of  an  instruction  asked  upon  a  mere  hypo- 
thetical statement,  ultra  the  evidence. 

The  third  bill  of  exceptions  is  as  follows :  — 

"  The  court  having  refused  the  2d,  3d,  4th,  and  5th  instructions 
prayed  by  the  plaintiffs,  and  the  counsel,  in  opening  his  case  to  the 
jury,  contending  that  the  questions  presented  by  the  said  instructions 
were  open  to  the  consideration  of  the  jury,  the  counsel  for  the  defend- 
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ant  thereupon  prayed  the  court  to  instruct  the  jury  that  if,  from  the 
evidence  so  as  aforesaid  given  to  the  jury,  and  stated  in  the  prayers 
for  the  said  instructions,  they  should  be  of  opinion  that  the 
[  *  79  ]  said  Richard  was  under  *the  age  of  twenty-one  years  at  the 
time  he  made  his  deed  as  aforesaid  to  the  said  Richard 
Wallach,  under  whom  the  plaintiffs  claim  their  title  in  this  case,  and 
that  at  the  time  he  made  his  deed  as  hereinbefore  mentioned  to  the 
defendant  he  was  of  full  age,  that  such  last-mentioned  deed  was  a 
disaffirmance  of  his  preceding  deed  to  him  the  said  Richard  Wal- 
lach, and  that  in  that  case  the  jury  ought  to  find  their  verdict  for  the 
defendant,  and  that  the  evidence  upon  which  the  2d,  3d,  4th,  and  5th 
instructions  were  prayed  by  the  plaintiff  as  aforesaid,  which  evidence 
is  set  forth  in  the  instructions  so  prayed,  is  not  competent  in  law  to 
authorize  the  jury  to  find  a  verdict  for  the  plaintiff  upon  any  of  the 
grounds  or  for  any  of  the  reasons  set  forth  in  the  said  prayers,  or  to 
authorize  them  to  find  a  verdict  for  the  plaintiff,  if  they  should  be  of 
opinion  that  the  said  Richard  Barry  was  under  the  age  of  twenty- 
one  years  at  the  time  he  made  his  deed  as  aforesaid  to  the  said  Rich- 
ard Wallach. 

"  Which  instruction  the  court  gave  as  prayed,  and  the  counsel  for 
the  plaintiff  excepted  thereto." 

It  is  unnecessary  to  do  more  than  to  state,  that  the  bill  of  excep- 
tions is  completely  disposed  of  by  the  considerations  already  men- 
tioned. It  contains  no  more  than  the  converse  of  the  propositions 
stated  in  "the  second  bill  of  exceptions,  and  the  reassertion  of  the 
instruction  given  by  the  court  in  the  first  bill  of  exceptions. 

Upon  the  whole,  it  is  the  opinion  of  the  court  that  the  judgment 
of  the  circuit  court  ought  to  be  affirmed,  with  costs. 


William  H.  Tracy  and  John  B.  Balestier,  Plaintiffs  in  Error,  v. 

Samuel  Swartwout. 

10  P.  80. 

Instructions  by  the  secretary  of  the  treasury  to  a  collector,  not  in  accordance  with  the  law, 
do  not  justify  the  illegal  acts  of  the  collector. 

A  ministerial  officer,  acting  in  good  faith,  is  liable  for  compensatory  damages  only. 

A  court  may  give  its  opinion  to  the  jury  on  a  question  of  fact,  but  must  at  the  same  time 
inform  the  jury  that  they  are  to  decide  the  question  according  to  their  own  judgments. 

Ah  instruction  that  only  nominal  damages  are  to  be  given  is  erroneous,  if  there  was  evi- 
dence which  the  jury  had  a  right  to  weigh,  tending  to  prove  actual  damages. 

The  material  facts  are  stated  in  the  opinion  of  the  court     The 
action  was  trover* 
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Sedgwick,  for  the  plaintiffs. 

Price,  (district  attorney  for  the  southern  district  of  New  York,) 
contra. 

*M'Lean,  J.,  delivered  the  opinion  of  the  court  [  *  93  ] 

This  case  is  brought  into  this  court  by  a  writ  of  error  to 
the  circuit  court  for  the  southern  district  of  New  York.  The  suit 
was  prosecuted  in  that  court  to  recover  damages  from  the  defendant, 
who,  as  collector  of  the  customs,  had  refused  to  allow  the  plaintiffs 
to  enter  and  receive  the  payment  of  the  lawful  duties  on  certain 
casks  of  syrup  of  sugar-cane,  which  they  had  imported  into  the  port 
of  New  York. 

It  is  admitted  that  the  law  imposed  no  more  duty  on  the  article 
than  fifteen  per  cent  ad  valorem;  although  the  collector,  acting 
under  the  instructions  of  the  secretary  of  the  treasury,  required  bond 
for  the  payment  of  the  above  duty,  or,  should  it  be  required,  a  duty 
of  three  cents  per  pound.  No  bond  was  given,  and  the  syrup  re-' 
mained  in  the  possession  of  the  collector  for  a  long  time,  by  which 
means  its  value  was  greatly  deteriorated. 

The  question  for  consideration  arises  out  of  a  bill  of  exceptions, 
in  which  the  evidence  is  stated  at  large ;  showing  the  quality  of  the 
syrup,  the  number  of  gallons  imported,  and  the  refusal  of  the  defend- 
ant to  take  bond  for  the  fifteen  per  cent,  ad  valorem  duty. 

It  was  admitted  by  the  counsel  of  the  plaintiffs,  that  the 
defendant  *  acted  throughout  with  entire  good  faith,  and  [   *  94  ] 
under  instructions  from  the  treasury  department 

The  plaintiff's  counsel  offered  to  prove  that  they  were  unable  to 
give  bonds  for  duties  at  three  cents  per  pound,  though  they  did  not 
state  that  fact  to  the  defendant  at  the  time  they  offered  to  make  the 
entry. 

The  court  overruled  this  testimony,  and  instructed  the  jury,  "  that, 
admitting  the  merchandise  in  question  was  only  subject  to  an  ad 
valorem  duty  of  fifteen  per  cent,  yet  the  circumstances  under  which  the 
dispute  about  the  rate  of  duties  arose  ought  not  to  subject  the  collector 
to  the  payment  of  more  than  nominal  damages ;  that  the  collector 
was  pursuing  what  he  believed  to  be  the  true  construction  of  the 
law ;  and  whatever  injury  the  plaintiffs  may  have  sustained  in  noi 
receiving  their  goods  at  an  earlier  day,  grew  out  of  their  own  conduct 
in  not  entering  the  goods  in  the  manner  offered  by  the  collector,  at 
fifteen  per  cent  ad  valorem,  taking  the  bond,  however,  to  receive  the 
payment  of  three  cents  per  pound,  if  such  should  be  the  legal  rate  of 
duties  demandable ;  merely  placing  the  case  in  a  situation  to  have 
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the  question  judicially  decided,  as  to  the  rate  of  duty,  no  intimation 
at  the  time  being  given  that  it  would  occasion  any  inconvenience  to 
the  plaintiffs  to  give  the  bond  so  required  by  the  collector." 

Under  this  instruction,  the  jury  found  a  verdict  for  six  cents  dam- 
ages and  six  cents  costs. 

There  can  be  no  doubt  that  the  circuit  court  decided  correctly  in 
overruling  the  evidence  of  inability  in  the  plaintiffs  to  give  the  bond 
demanded  by  the  defendant.  The  materiality  of  this  evidence  is  not 
perceived ;  and  if  it  had  been  material  it  ought  not  to  have  been 
received,  unless  the  fact  of  inability  had  been  made  known  to  the 
defendant  at  the  time  the  bond  was  required* 

In  the  argument,  objections  were  made  by  the  defendant's  counsel 
to  the  sufficiency  of  the  counts  in  the  declaration,  but  these  do  not 
necessarily  come  before  us  in  the  present  posture  of  the  case ;  and 
should  the  judgment  of  the  circuit  court  be  reversed,  and  the  cause 
remanded  for  further  proceedings,  if  the  pleadings  be  deemed  defeo* 
tive,  the  parties,  with  the  leave  of  the  circuit  court,  may  amend 
them. 

The  collector  of  the  customs  is  a  ministerial  officer ;  he 
[  *  95  ]  acts  *  under  the  instructions  of  the  secretary  of  the  treasury, 
who  is  expressly  authorized  to  give  instructions  as  to  the 
due  enforcement  of  the  revenue  laws. 

Do  these  instructions,  when  not  given  in  accordance  with  the  law, 
afford  a  justification  to  the  collector,  or  exonerate  him  from  the  pay- 
ment  of  adequate  damages  for  an  injury  resulting  from  his  illegal 
acts? 

The  circuit  court  in  their  charge  to  the  jury,  did  not  consider  these 
instructions  as  a  justification  to  the  defendant ;  and  in  this  they  were 
unquestionably  correct. 

The  secretary  of  the  treasury  is  bound  by  the  law ;  and  although, 
in  the  exercise  of  his  discretion,  he  may  adopt  necessary  forms  and 
modes  of  giving  effect  to  the  law ;  yet  neither  he,  nor  those  who  act 
under  him,  can  dispense  with  or  alter  any  of  its  provisions.  It  would 
be  a  most  dangerous  principle  to  establish,  that  the  acts  of  a  minis- 
terial offioer,  when  done  in  gojod  faith,  however  injurious  to  private 
rights,  and  unsupported  by  law,  should  afford  no  ground  for  legal 
redress.  The  facts  of  the  case  under  consideration  will  forcibly 
illustrate  this  principle.  The  importers  offer  to  comply  with  the  law, 
by  giving  bond  for  the  lawful  rate  of  duties ;  but  the  collector  de* 
mands  a  bond  in  a  greater  amount  than  the  full  value  of  the  cargo. 
The  bond  is  not  given,  and  the  property  is  lost,  or  its  value  greatly 
reduced,  in  the  hands  of  the  defendant.  Where  a  ministerial  officer 
acts  in  good  faith,  for  an  injury  done,  hp  is  not  liable  to  exemplary 
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damages ;  bat  he  can  claim  no  further  exemption,  where  his  acts  am 
clearly  against  law. 

The  collector  has  a  right  to  hold  possession  of  imported  goods  until 
the  duties  are  paid  or  secured  to  he  paid,  as  the  law  requires.  But, 
if  he  shall  retain  possession  of  the  goods,  and  refuse  to  deliver  them 
after  the  duties  shall  be  paid,  or  bond  given,  or  tendered,  for  the 
proper  rate  of  duties,  he  is  liable  for  the  damages  which  may  be  sus- 
tained by  this  refusal.  On  the  part  of  the  defendant  it  is  insisted 
that,  the  charge  of  the  circuit  court  was  on  the  facts  of  the  case,  and 
was  limited  to  an  expression  of  an  opinion  on  those  facts,  without 
any  direction  as  to  any  matter  of  law. 

A  court  may  not  only  present  the  facts  proved,  in  their 
charge  *to  the  jury;  but  give  their  opinion  as  to  those  facts,  [  *  96  ] 
fear  the  consideration  of  the  jury.  But,  as  the  jurors  are  the 
triers  of  facts,  such  an  expression  of  opinion  by  the  court  should  be 
so  guarded  as  to  leave  the  jury  free  in  the  exercise  of  their  own 
judgments.  They  should  be  made  distinctly  to  understand,  that  the 
instruction  was  not  given  as  a  point  of  law,  by  which  they  were  to 
be  governed ;  but  as  a  mere  opinion,  as  to  the  facta,  and  to  which 
they  should  give  no  more  weight  than  it  was  entitled  to.  And  if  a 
£ur  construction  of  the  charge  complained  of  shall  amount  to  no 
more  than  this,  it  is  liable  to  no  valid  objection. 

The  correctness  of  every  charge  must  depend  upon  the  phraseology 
used  by  the  court;  and  of  course  but  Utile  aid,  from  adjudicated 
cases,  can  be  expected  in  a  case  like  the  present. 

In  3  Burr,  1750,  a  charge  of  Lord  Camden,  when  chief  justice  ol 
the  C.  B.,  is  given  as  follows  :  "And  the  said  chief  justice  did  then 
and  there  declare  and  deliver  his  opinion  to  the  jury,  that  the  said 
several  matters  so  produced  and  proved,  on  the  part  of  the  defend- 
ants, were  not  upon  the  whole  ease  sufficient  to  bar  the  action,  and 
with  that  opinion  left  the  same  to  the  jury." 

This  instruction,  in  the  language  of  Chancellor  Kent,  12  Johns.  518, 
has  always  been  "  taken  and  received  as  a  direction  in  a  point  of  law." 

In  the  instruction  under  consideration  the  court  say  to  the  jury 
that,  "  admitting  the  merchandise  in  question  was  only  subject  to  an 
ad  valorem  duty  of  15  per  cent.,  yet  the  oircumstances  under  which 
the  dispute  about  the  rote  q{  duties  arose  ought  not  to  subject  the 
collector  to  the  payment  of  mere  than  nominal  damages."  "  That 
the  collector  was  pursuing  what  be  believed  to  be  the  true  construc- 
tion of  the  law,  and  whatever  injury  the  plaintiffs  may  have  sus- 
tained in  not  receiving  their  goods  at  an  earlier  day,  grew  out  of 
their  own  conduct  in  not  entering  the  goods  in  the  manner  offered  by 
the  collector,  at  15  per  cent,  ad  •valorem,  taking  the  bond,  however,  t« 
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secure  the  payment  of  three  cents  per  pound,"  &c.  This  language 
seems  to  be  susceptible  of  but  one  construction,  and  that  is,  that  as 
the  plaintiffs  refused  to  give  the.  bond  required  by  the  collector,  who 
acted  in  good  faith,  they  ought  to  recover  no  more  than 
[  •  97  ]  #  nominal  damages.  That  the  jury  considered  this  direction 
as  controlling  their  verdict,  is  clearly  shown  by  the  damages 
which  they  assessed*  And,  indeed,  it  is  not  perceived  how  they  could 
have  given  any  other  effect  to  the  charge.  It  covered  .the  whole  case, 
and  must  have  been  received  by  the  jury  as  a  direction  on  the  law  of 
the  case.  In  what  other  light  could  they  have  considered  it  The 
court  did  not  say  that  exemplary  damages  ought  not  to  be  given ; 
but  that,  under  the  facts  and  circumstances  of  the  case,  no  more  than 
nominal  damages  should  be  assessed.  The  facts  of  the  case  were 
clearly  established,  and,  indeed,  were  not  controverted;  and  the 
amount  of  damages  was  the  only  matter  for  the  investigation  of 
the  jury.  On  this  point  the  jury  should  have  exercised  their  own 
discretion,  aided,  if  necessary,  by  the  opinion  of  the  court  in  relation 
to  matters  of  fact,  and  controlled  by  their  direction,  in  matters  of  law. 
But  the  jury  were  told,  as  the  effect  of  the  whole  evidence,  that  they 
ought  to  give  nominal  damages  only. 

The  collector,  in  point  of  law,  had  no  right  to  demand  a  bond  for 
more  than  the  duties  at  the  rate  of  15  per  cent,  ad  valorem  ;  and  the 
plaintiffs  were  under  no  obligation  to  give  bond  in  a  greater  sum. 
And  the  fact  of  having  failed  to  give  such  illegal  bond  was  not  a 
circumstance  which  should  have  lessened  the  plaintiffs'  damages ; 
nor,  in  point  of  law,  should  the  good  faith  in  which  the  defendant 
seems  to  have  acted,  exempt  him  from  compensatory  damages. 

In  the  case  of  Greenleaf  i\  Birth,  9  Pet.  299,  the  counsel  prayed 
the  court  to  instruct  the  jury  that  "  the  evidence  was  not  sufficient 
to  prove  that  the  said  contract  between  Nicholson  and  Greenleaf,  on 
the  one  part,  and  W.  Stewart,  on  the  other,  had  been  annulled  or 
rescinded  between  the  parties,  at  any  time  prior  to  the  execution  of 
the  deed  by  the  plaintiff  to  Morris  and  Nicholson  in  May,  1796." 

And  this  court  say:  "If  this  instruction  be  considered  as  asking  the 
court  to  determine  on  the  effect  of  the  evidence,  it  was  properly  re- 
fused. It  is  the  province  of  the  jury  to  weigh  and  decide  on  the 
sufficiency  of  the  evidence  ;  and  from  the  words  of  the  in- 
[  *  98  ]  struction  it  would  seem  to  be  conceded  there  was  some  •evi- 
dence of  the  rescission  of  the  contract,  as  the  court  were  asked 
to  instruct  the  jury  that  the  evidence  was  not  sufficient  to  prove  the 
fact  Where  there  is  no  evidence  tending  to  prove  a  particular  fact, 
the  court  are  bound  so  to  instruct  the  jury  when  requested ;  but  they 
eannot  legally  give  any  instruction  which  shall  take  from  the  jury  the 


JANUARY  TERM,   1886.  81 


Soulard's  Heira  r.  United  States.    10  P. 


right  of  weighing  the  evidence,  and  determining  what  effect  it  shall 
have.  In  this  view  the  circuit  court  did  not  err  in  refusing  the  above 
instruction." 

And  again,  in  the  case  of  the  Chesapeake  and  Ohio  Canal  Com- 
pany v.  Enapp  and  others,  9  Pet  567,  this  court. say :  "  But  it  is  in- 
sisted that  in  their  instruction,  the  court  lay  down  certain  facts  as 
proved,  which  should  have  been  left  to  the  jury.  If  this  objection 
shall  be  sustained,  by  giving  a  fair  construction  to  the  language  of 
the  court,  the  judgment  must  be  reversed  ;  for  the'  facts  should  be  left 
with  the  jury,  whose  peculiar  province  it  is  to  weigh  the  evidence 
and  say  what  effect  it  shall  have." 

In  some  cases  it  may  be  difficult  to  determine  whether  an  instruc- 
tion was  given  on  the  facts  or  the  law  of  a  case  ;  but  where  the  jury 
are  instructed  what  their  verdict  should  be,  it  is  a  direction  on  the 
effect  they  should  give  to  the  evidence,  and  they  cannot  fail  to  con- 
sider the  instruction  as  the  law  applicable  to  the  facts.  This  must 
have  been  the  light  in  which  the  jury  viewed  the  charge  under  con- 
sideration ;  and  we  think  it  is  the  true  construction  of  the  language 
used  by  the  court.  In  their  address  to  the  jury  the  circuit  court  may 
have  qualified,  by  words  not  reported,  the  sentences  contained  in  the 
bill  of  exceptions ;  but  the  legal  question  arises,  and  must  be  decided 
from  the  face  of  the  bill. 

The  objection  that  the  proper  remedy  of  the  plaintiffs  was  by  a 
motion  for  a  new  trial,  and  that  the  question  now  made  on  this  writ 
of  error,  is  substantially  a  motion  for  a  new  trial,  seems  not  to  be 
well  founded.  The  amount  of  damages  found  by  the  jury  are  only 
referred  to,  as  showing  that  they  considered  their  verdict  as  controlled 
by  the  direction  of  the  court.  And  this  court  consider  that  direction 
erroneous  in  point  of  law. 

Some  personal  inconvenience  may  be  experienced  by  an 
•  officer  who  shall  be  held  responsible  in  damages  for  illegal  [  *  99  ] 
acts  done  under  instructions  of  a  superior ;   but,  as  the 
government  in  such  cases  is  bound  to  indemnify  the  officer,  there  can 
be  no  eventual  hardship. 

The  judgment  of  the  circuit  court  must  be  reversed,  and  the  cause 
remanded  to  that  court,  for  further  proceedings. 

12P.410;  8H.  236,  789;  4H.131;  10  H.  226;  12  H.  284;  6  0.238. 


Antoine  Soulard's  Heirs  v.  The  United  States. 

10  P.  100. 

Ill  conformity  with  previous  decisions,  the  imperfect  title  of  the  petitioner  to  land  in  Mis- 
mri,  under  an  order  of  survey  from  the  local  authority  of  Spain,  was  confirmed,  and  a 
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survey  was  directed  to  ascertain  what  part  of  the  land  had  been  sold  by  the  United  States 
that  warrants  for  an  equal  quantity  might  be  issued  to  be  located  on  public  lands  in  Mis 
sour!,  offered  for  sale. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  court 
This  cause  was  first  argued  by 

Beutm,  {or  the  appellants. 

Wirt,  (attorney-general,)  contra,  at  January  term,  1830. 

[  *  104  ]      •  Baldwin,  J,,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  decree  of  the  district  court  of 
Missouri,  on  the  petition  of  the  plaintiffs,  praying  for  the  confirma- 
tion of  their  claim  to  a  tract  of  land,  pursuant  to  the  act  of  1824,1 
for  the  settlement  of  claims  to  land  in  that  State. 

The  petition  was  in  due  form,  setting  forth  such  a  case  as  gave 
jurisdiction  to  the  court  below,  who  decided  the  claim  to  be  invalid; 
the  appeal  is  regularly  taken  according  to  the  terms  of  the  law. 
It  is  in  full  proof  that,  on  the  20th  April,  1796,  the  lieutenant-gov- 
ernor of  upper  Louisiana,  in  consideration  of  the  services  rendered 
to  the  Spanish  government  by  Antoine  Soulard,  the  ancestor  of  the 
petitioners,  made  a  concession  or  order  of  survey  to  him  and  his  heirs 
forever,  of  a  tract  of  land  of  10,000  arpents,  French  measure,  to  be 
surveyed  and  located  on  any  vacant  land  in  the  royal  domain.  Pur- 
suant to  this  order,  a  survey  was  made  in  February,  1804,  and  re- 
corded in  the  office  of  the  surveyor-general  of  the  district,  in  March 

following. 
I  •  105  ]       •  To  the  confirmation  of  this  title  various  objections  were 

made,  on  the  ground  that  such  concession  was  not  author- 
ized by  the  laws  of  Spain ;  but  as  they  have  all  been  fully  considered 
and  overruled  in  the  numerous  cases  which  have  been  decided  by 
this  court,  in  claims  to  land  in  Florida,  under  the  treaty  with  Spain,2 
and  in  Missouri,  under  the  treaty  with  France,8  and  the  various  acts 
of  congress  on  the  subject,  it  is  deemed  unnecessary  to  notice  them* 
To  the  survey,  no  objections  have  been  made,  if  the  concession  is 
valid;4  of  which  we  can  have  no  doubt,  consistently  with  the  princi- 
ples heretofore  established  by  this  court 

We  are  therefore  of  opinion,  that  the  claims  of  the  petitioners  to  the 
xand  described  in  their  petition  is  a  good  and  valid  title  thereto  by  the 
law  of  nations,  the  laws,  usages,  and  customs  of  Spain,  (under  whose 

1  4  Stats,  at  Large,  2.  »  6  lb.  252.  3  lb.  200. 

4  See  4  Pet.  511 ;  and  again  at  January  term,  1835,  by  White,  for  the  appellants* 
and  Butler,  (attorney-general,)  contrd. 
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government  the  title  originated,)  the  treaty  between  France  and  the 
United  States  for  tibe  cession  of  Louisiana,  and  the  stipulations 
thereof,  as  well  as  the  acts  of  congress  in  relation  thereto ;  and  that 
it  ought  to  be  confirmed  to  the  petitioners  agreeably  to  the  prayer  of 
their  petition. 

The  court  doth  therefore  finally  order,  adjudge,  and  decree,  that 
the  decree  of  the  district  court  of  Missouri  be,  and  the  same  is  hereby 
annulled  and  reversed,  except  as  to  such  part  or  parts  of  the  land 
surveyed  to  the  said  Soulaud,  pursuant  to  the  aforesaid  concession, 
as  had  been  sold  by  the  United  States  before  the  filing  of  the  peti- 
tions in  this  case,  as  to  which  the  decree  of  the  district  court  is  hereby 
affirmed,  and  the  land  so  sold  confirmed  to  the  United  States.  And 
this  court,  proceeding  to  render  such  decree  as  the  district  court  ought 
to  have  rendered,  doth  further  order,  adjudge,  and  decree,  that  the 
title  of  the  petitioners  to  all  of  said  land  embraced  in  said  conces- 
sion and  survey,  which  has  not  been  so  sold  by  the  United  States,  is 
valid  by  the  laws  and  treaty  aforesaid,  and  is  hereby  confirmed  to 
them  agreeably  to  said  concession  and  survey*  And  the  court  doth 
further  order,  adjudge,  and  decree,  that  the  surveyor  of  the  public 
lands  in  the  State  of  Missouri  shall  cause  the  land  specified  therein 
and  in  this  decree,  to  be  surveyed  at  the  expense  of  the  petitioners, 
and  to  do  such  other  acts  thereon  as  are  enjoined  by  law  on  such 
surveyor.  Also,  that  such  surveyor  shall  certify  on  the  plots  and  oer* 
tificates  of  such  survey  to  be  so  made,  what  part  or  parts  of 
"the  original  survey  of  such  land  has  been  sold  as  aforesaid  [  *106  ] 
by  the  United  States,  together  with  the  quantity  thereof. 
Which  being  ascertained,  the  said  petitioners,  their  heirs  or  legal  rep- 
resentatives, shall  have  the  right  to  enter  the  same  quantity  of  land 
as  shall  be  so  certified  to  have  been  so  sold  by  the  United  States,  in 
any  land-office  in  the  State  of  Missouri,  after  the  same  shall  have 
been  offered  for  sale,  which  entry  shall  be  made  conformably  to  the 
act  of  congress  in  such  case  made  and  provided. 

12  P.  410,  488 ;  14  P.  853 ;  13  H.  250;  16  H.  86. 


Harriet  E,  Hook,  and  others,  Appellants,  v.  John  Linton,  Curator. 

10  p.  107. 

Appeal  from  the  district  court  of  the  United  States  for  Louisiana. 

The  appellee  having  died,  Mr.  Porter  appeared  for  his  administra- 
tor, and  on  his  motion,  no  counsel  appearing  for  the  appellant,  the 
appeal  was  dismissed. 
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Samuel  B.  Hobart,  and  others,  Claimants  of  the  Brig  Hope  and 
Cargo,  Appellants,  v.  Andrew  Drogan,  and  others,  Libellants. 

10  P.  108. 

It  is  against  sound  policy  and  public  convenience  to  encourage  appeals  in  such  matters  of 
discretion,  as  the  amount  allowed  for  salvage. 

Courts  of  admiralty  have  jurisdiction  of  suits  for  pilotage,  though  the  service  and  its  com* 
pensation  are  regulated  by  state  laws. 

A  pilot,  while  acting  in  the  line  of  his  strict  duty,  cannot  entitle  himself  to  salvage. 

But  if  he  performs  salvage  services,  after  his  relation  to  the  vessel  has  ended,  he  is  not  dis- 
abled from  claiming  salvage  by  his  occupation,  nor  by  the  fact  that  he  had  acted  as  pilot 
of  the  saved  ship. 

The  case  is  stated  in  the  opinion  of  the  court 

Ogden,  for  the  appellants. 

Southard,  contra. 

[  *  117  ]       *  Story,  J.,  delivered  the  opinion  of  the  court* 

This  is  an  appeal  from  a  decree  of  the  district  court  for 
the  southern  district  of  Alabama,  in  the  case  of  a  libel  for  salvage, 
instituted  in  the  court  below  by  the  appellees.  That  decree  awarded 
to  the  appellees  one  third  of  the  appraised  value  of  the  brig  and  cargo 
as  salvage,  the  appraised  value  being  $15,299.58. 

The  material  facts  of  the  case  are  as  follows :  The  brig  Hope,  be- 
longing to  ^harlestown,  near  Boston,  being  on  a  voyage  from  the 
Havana  to  the  port  of  Mobile,  on  the  24th  of  January,  1832,  took  a 
pilot  (who  was  one  of  the  libellants)  about  10  miles  W.  8.  W.  from 
Mobile  Point,  by  whom  she  was  conducted  inside  of  Mobile  Point, 
to  the  place  where  the  pilots  at  the  outward  bar  of  that  point  usually 
leave  vessels  which  they  pilot  inside  of  that  bar  about  half-past  seven 
o'clock  of  the  evening  of  the  next  day,  and  he  was  then  discharged 

by  the  master  of  the  brig.  The  brig  then  proceeded  on  her 
[  *  118  ]   course  up  the  bay  of  Mobile,  and  came  to  *  anchor  about 

nine  o'clock  the  same  evening.  About  this  time  the  wind 
changed  to  the  northwest,  and  in  the  course  of  the  night  it  blew  a 
violent  gale ;  the  brig  parted  both  her  anchors,  and  was  driven  out- 
side of  Mobile  Point  about  two  miles,  and  then  brought  up  among 
the  east  breakers.  At  this  time  the  gale  had  increased  to  a  hurricane, 
the  sea  broke  over  the  brig  in  every  direction,  and  forced  her  on  her 
beam-ends.  At  five  o'clock  in  the  morning  the  masts  and  bowsprit 
were  cut  away  to  relieve  and  right  her,  for  the  safety  of  the  vessel, 
cargo,  and  crew,  and  a  signal  of  distress  was  hoisted.  At  noon,  the 
flood-tide  making,  the  breakers  increasing,  and  the  gale  continuing, 
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'iiere  being  two  feet  of  water  in  the  hold,  and  the  pumps  being 
choked  with  coffee,  the  master  and  crew,  to  save  their  lives  and  the 
ship's  papers,  left  the  brig  in  the  long-boat  and  made  for  the  shore, 
and  were  taken  up  by  the  custom-house  boat.  On  the  evening  of 
the  next  day  the  master  of  the  brig  made  arrangements  with  the  libel- 
lants, who  are  all  pilots  of  the  port  of  Mobile,  with  their  boats  and  the 
crew  of  the  brig,  to  make  efforts  to  extricate  the  brig  and  cargo  from 
their  perilous  condition.  Accordingly,  the  next  morning  an  attempi 
was  made  by  the  libellants  and  the  master  (the  mate  and  the  crew  of 
the  brig  declining  to  assist)  to  get  on  board  of  the  brig,  but  it  still 
blew  so  fresh  that  it  became  impossible  to  board  her.  The  master 
of  the  brig  then  went  on  shore  from  the  pilot  boat,  which  anchored 
at  Mobile  Point  About  one  o'clock  of  the  same  day  the  brig  shifted 
her  position,  and  the  libellants  discovered  her  to  be  nearly  afloat. 
The  pilot  boats  were  then  got  under  weigh,  and  in  about  three  quar- 
ters of  an  hour  afterwards  the  libellants,  being  then  on  board,  and  no 
other  persons,  the  brig  floated  At  this  time  the  wind  was  blowing 
fresh  from  £.  S.  E.;  and  if  the  brig  had  not  been  taken  possession 
of  by  the  libellants  she  would  have  been  drifted  on  the  west  bank, 
and  have  become  a  complete  wreck.  The  brig  was  then  towed  by 
the  pilot  boats  and  a  steamboat,  procured  by  the  libellants,  to  the 
port  of  Mobile,  in  the  course  of  the  two  succeeding  days.  Such  are 
the  material  facts. 

In  the  course  of  the  proceedings  in  the  court  below,  an  agreement 
was  asserted  to  have  been  made  between  the  parties,  that,  in  case 
the  vessel  and  cargo  should  be  saved,  the  compensation 
•  should  be  fixed  by  the  chamber  of  commerce  of  Mobile.  [  *119  ] 
That  agreement,  however,  is  denied,  by  the  libellants,  to 
have  been  applicable  to  the  actual  circumstances  of  the  case ;  and 
no  compensation  was,  in  fact,  awarded  by  the  chamber  of  commerce. 
That  agreement  has  not  been  insisted  on  here  in  the  argument  on 
either  side ;  and,  indeed,  being  to  a  mere  amicable  tribunal,  as  arbi- 
trators, could  not,  in  a  case  of  this  sort,  be  now  insisted  upon  to  bar 
the  jurisdiction  of  the  court  It  is  wholly  unlike  the  case  where  a 
positive  law  has  fixed  the  mode  of  ascertaining  the  compensation. 

No  objection  has  been  made  to  the  amount  of  salvage  decreed  by 
the  court  below,  if  the  libellants  are  entitled  to  any.  And  the  objec- 
tion has  been  properly  abandoned ;  for  the  amount  under  the  circum- 
stances is  certainly  not  unreasonable.  Besides,  this  court  is  not  in  the 
habit  of  revising  such  decrees  as  to  the  amount  of  salvage,  unless 
upon  some  clear  and  palpable  mistake  or  gross  over-allowance  of  the 
court  below.  It  is  equally  against  sound  policy  and  public  con- 
venience to  encourage  appeals  of  this  sort  in  matters  of  discretion ; 
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unless  there  has  been  some  violation  of  the  just  principles  which 
ought  to  regulate  the  subject. 

Three  objections  have  been  made  to  the  decree :  First,  that  it  was 
the  duty  of  the  libellants,  as  pilots,  to  give  every  assistance  in  their 
power  to  a  vessel  in  distress  within  the  limits  of  their  pilot-ground ; 
and  that  this,  being  a  service  rendered  in  the  discharge  of  their  duty, 
forms  no  case  for  a  claim  of  salvage.  Secondly,  that  the  act  of  con- 
gress on  this  subject,  (act  of  7th  of  August,  1789,1)  leaves  the  regula- 
tion of  pilots  to  the  state  laws ;  and  that,  by  the  laws  of  Alabama,  any 
extra  allowance  claimed  by  these  pilots  must  be  fixed  by  the  wardens 
of  the  port  Thirdly,  that  the  district  court  had  no  jurisdiction  of 
the  case. 

In  respect  to  the  last  objection,  it  has  been  urged  in  a  very  limited 
form,  not  as  an  objection  to  the  jurisdiction  of  the  courts  of  admiralty 
to  entertain  suits  for  pilotage  generally ;  but  only  for  pilotage  under 
circumstances  like  the  present,  where  a  fixed  compensation  is  estab- 
lished, under  the  authority  of  congress,  by  the  state  laws.  We  are 
of  opinion  that  suits  for  pilotage  on  the  high  seas,  and  on 
[  *  120  ]  waters  navigable  from  the  sea,  as  far  as  the  *tide  ebbs  and 
flows,  are  within  the  admiralty  and  maritime  jurisdiction 
of  the  United  States.  The  service  is  strictly  maritime,  and  falls 
within  the  principles  already  established  by  this  court  in  the  case  of 
The  Thomas  Jefferson,  10  Wheat  428,  and  Peyroux  v.  Howard. 
7  Pet  324. 

The  other  part  of  the  objection  is  not,  in  our  opinion,  maintainable. 
The  jurisdiction  of  the  district  courts  of  the  United  States,  in  cases 
of  admiralty  and  maritime  jurisdiction,  is  not  ousted  by  the  adoption 
of  the  state  laws  by  the  act  of  congress.  The  only  effect  is  to  leave 
the  jurisdiction  concurrent  in  the  state  courts ;  and,  if  the  party  should 
sue  in  the  admiralty,  to  limit  his  recovery  to  the  same  precise  sum, 
to  which  he  would  be  entitled  under  the  state  laws,  adopted  by  con- 
gress, if  he  should  sue  in  the  state  courts. 

The  second  objection  has  been  met  at  the  bar  by  an  argument  of 
a  grave  cast,  namely,  that  the  act  of  congress,  so  far  as  it  adopts  the 
future  laws  to  be  passed  by  the  States  on  the  subject  of  pilotage,  is 
unconstitutional  and  void ;  for  congress  cannot  delegate  their  powers 
of  legislation  to  the  States ;.  and  that,  as  Alabama  was  not  admitted 
into  the  Union  as  a  State  until  the  year  1819,  and  its  laws  on  this 
subject  have  been  long  since  passed,  (in  1822,)  these  laws  are,  ipso 
facto,  nullities.  This  question  was  much  discussed  in  the  case  of 
Gibbons  v.  Ogden,  9  Wheat  207,  208,  and  may  not  be  without 

1 1  Stats,  at  Large,  53. 
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difficulties.  But  we  are  spared  from  any  discussion  of  it  on  the 
present  occasion,  because  we  are  of  opinion  that  the  present  is  not  a 
case  of  pilotage,  but  of  salvage;  and  congress  have  never  confided  to 
the  States  any  power  to  regulate  salvage  on  the  sea,  or  on  tide 
waters ;  but  the  same  belongs  to  the  district  courts,  in  virtue  of  the 
delegation  to  them  of  admiralty  and  maritime  jurisdiction. 

Whether,  indeed,  this  be  a  case  of  salvage  or  not,  is  the  point 
involved  in  the  first  objection ;  and  we  shall  now  proceed  to  state 
the  reasons  why  we  are  of  opinion,  that  it  is. 

We  agree  to  the  doctrine  stated  in  the  cases  cited  at  the  bar,  that 
a  pilot,  while  acting  in  it  in  the  strict  line  of  his  duty,  however  he 
may  entitle  himself  to  extraordinary  pilotage  compensation  for  extra* 
ordinary  services,  as  contradistinguished  from  ordinary 
pilotage  for  ordinary  services,  cannot  be  entitled  to  *  claim  [  *  121  ] 
salvage*  In  this  respect  he  is  not  distinguished  from  any 
other  officer,  public  or  private,  acting  within  the  appropriate  sphere 
of  his  duty.  But  a  pilot,  as  such,  is  not  disabled,  in  virtue  of  bis 
office,  from  becoming  a  salvor.  On  the  contrary,  whenever  he  per- 
forms  salvage  services  beyond  the  line  of  his  appropiate  duties,  or 
under  circumstances  to  which  those  duties  do  not  justly  attach,  he 
stands  in  the  same  relation  to  the  property  as  any  other  salvor ;  that 
is,  with  a  title  to  compensation  to  the  extent  of  the  merit  of  his 
services,  viewed  in  the  light  of  a  liberal  public  policy.  Sir  William 
Scott,  in  the  case  of  The  Joseph  Harvey,  1  Bob.  306,  speaking  upon 
this  subject,  where  pilots  were  claiming  as  salvors,  said :  "  This  is  a 
petition  praying  salvage;  and  it  is  said  by  his  majesty's  advocate, 
that  it  is  impossible  for  these  persons  to  claim  salvage,  as  there  is 
little  more  than  pilotage  due ;  although  it  is  allowed  that  the  court 
may,  in  cases  of  pilotage,  as  well  as  of  salvage,  direct  a  proper  remu- 
neration to  be  made.  It  may  be  in  an  extraordinary  case  difficult  to 
distinguish  a  case  of  pilotage  from  a  case  of  salvage  properly  so 
called ;  for  it  is  possible,  that  the  safe  conduct  of  a  ship,  under  cir- 
cumstances of  extreme  personal  danger  and  personal  exertion,  may 
exalt  a  pilotage  service  into  something  of  a  salvage  service.  But,  in 
general,  they  are  distinguishable  enough ;  and  the  pilot,  though  ha 
contributes  to  the  safety  of  a  ship,  is  not  to  claim  as  a  legal  salvor." 
From  this  language,  it  is  obvious  that  the  learned  judge  had  in  his 
mind  the  distinction  between  extraordinary  pilotage  services,  and 
salvage  services,  properly  so  called ;  the  one  clearly  going  beyond 
the  mere  line  of  duty,  and  the  other  going  merely  to  the  extreme  line 
of  duty.  In  the  case  of  The  Aquilla,  1  Rob.  37,  where  a  magistrate, 
acting  in  discharge  of  his  public  duty,  demanded  to  be  considered  as 
a  salvor,  the  same  learned  judge  said :  "  This,  however,  is  certain, 
vol.  xii*  4 
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that,  if  a  magistrate,  acting  in  his  public  duty,  on  such  an  occasion, 
should  go  beyond  the  limits  of  his  official  duly  in  giving  extraordinary 
assistance,  he  would  have  an  undeniable  right  to  be  considered  as  a 
salvor."  The  same  principle  was  fully  recognized  by  Mr.  Justice 
Washington,  in  the  case  of  Le  Tigre,  3  Wash.  Cir.  R.  169,  170, 
171,  in  which,  after  stating  that  ordinary  official  duties  were  not  to 

be  compensated  by  salvage,  he  added:  "Of  this  class  of 
[  *  122  ]  cases  is  that  of  a  pilot,  *  who  safely  conducts  into  port  a 

vessel  in  distress  at  sea.  He  acts  in  the  performance  of  his 
ordinary  duty,  imposed  upon  him  by  the  law  and  nature  of  his 
employment;  and  he  is,  therefore,  not  entitled  to  salvage,  unless  in  a 
case  where  he  goes  beyond  the  ordinary  duties  attached  to  his 
employment"  Mr.  Justice  Thompson  in  the  M8.  case  of  The  Wave, 
cited  at  the  bar,  maintained  the  same  doctrine,  upon  an  elaborate 
review  of  all  the  cases.  It  has  been  also  applied  to  another  very 
meritorious  class  of  cases,  we  mean  that  of  seamen,  who  in  the 
ordinary  course  of  things,  in  the  performance  of  their  duties,  are  not 
allowed  to  become  salvors,  whatever  may  have  been  the  perils  or 
hardships  or  gallantry  of  their  services  in  saving  the  ship  and  cargo. 
We  say  in  the  ordinary  course  of  things ;  for  extraordinary  events 
may  occur,  in  which  their  connection  with  the  ship  may  be  dissolved 
de  facto,  or  by  operation  of  law,  or  they  may  exceed  their  proper  duty, 
in  which  cases  they  may  be  permitted  to  claim  as  salvors.  Such  was 
the  case  of  the  seaman  left  on  board  in  the  case  of  The  Blaireau, 
2  Cranch,  268 ;  and  such  was  the  exception  alluded  to  in  the  case 
of  The  Neptune,  1  Hagg.  Adm.  236,  237.1  In  this  last  case,  Lord 
Stowell,  after  saying  that  the  crew  of  a  ship  cannot  be  considered  as 
salvors,  gave  what  he  deemed  the  definition  of  a  salvor :  "  What 
(said  he)  is  a  salvor?  A  person,  who,  without  any  particular  relation 
to  a  ship  in  distress,  proffers  useful  services,  and  gives  it  as  a  volun- 
tee1*  adventurer  without  any  preexisting  covenant,  that  connected 
him  with  the  duty  of  employing  himself  for  the  preservation  of  that 
ship."  And  it  must  be  admitted,  that,  however  harsh  the  rule  may 
seem  to  be  in  its  actual  application  to  particular  cases,  it  is  well 
founded  in  public  policy,  and  strikes  at  the  root  of  those  temptations, 
which  might  otherwise  exist  to  an  alarming  extent,  to  seduce  pilots 
and  others  to  abandon  their  proper  duty,  that  they  might  profit  by 
the  distresses  of  the  ship,  which  they  are  bound  to  navigate. 

Such,  then,  being  the  rule,  let  us  see  whether  it  has  any  appli- 
cation to  the9  actual  circumstances  of  the  present  case.     In  the 

1  See  3  Kent,  Comm.  Lect  47,  p.  199,  (1st  edition.)     The  Two  Catherines,  2  Mason, 
319,  Newman  v.  Walters,  3  Bos.  &  Poll.  612. 


JANUARY    TERM,   1836.  3S 

Hobftrt  p.  Drogan.    10  F. 

first  place,  none  of  the  libellants  were,  at  the  time  of  *  the  [  *  123  ] 
service  performed,  at  all  connected  with  The  Hope  in  the 
character  of  pilots.  The  pilot  had  been  regularly  discharged  at  the 
usual  place,  after  arriving  at  Mobile  Point ;  and  he  became,  therefore, 
as  to  her,  functus  officio^  until  there  was  some  new  call  for  pilot  duty. 
Now,  the  subsequent  services,  asked  by  the  master  and  proffered  by 
the  libellants,  as  the  very  agreement  suggested  in  the  proceedings 
abundantly  shows,  was  not  understood  by  either  of  the  parties  to  be 
far  mere  pilot  services,  but  for  services  of  a  far  different  and  more 
extensive  nature  and  character  than  belong  to  such  an  employment. 
Indeed,  in  no  just  sense  can  the  services  of  these  libellants  be 
deemed  to  fall  within  the  scope  of  the  duties  of  pilots.  Lord  Ten- 
terden,  in  his  excellent  Treatise  on  Shipping,  part  2,  c  5,  §  1,  p.  148, 
has  defined  a  pilot  to  be  "  a  person,  taken  on  board  at  a  particular 
place,  for  the  purpose  of  conducting  a  ship  through  a  river,  road,  or 
channel,  or  from  or  into  a  port'9  His  duty,  therefore,  is  properly  the 
duty  to  navigate  the  ship  over  and  through  his  pilotage  limits,  or,  as 
it  is  commonly  called,  his  pilotage  ground  The  case,  therefore,  nec- 
essarily presupposes  that  the  ship  is  in  a  condition  capable  of  being 
navigated;  distressed,  if  you  please,  and  laboring  Under  difficulties, 
but  still  capable,  in  point  of  crew,  equipments,  and  situation,  of  be- 
ing navigated.  No  one  ever  heard  of  its  being  within  the  scope 
of  the  positive  duties  of  a  pilot  to  go  to  the  rescue  of  a  wrecked 
vessel,  and  employ  himself  in  saving  her  or  her  cargo,  when  she 
was  wholly  unnavigable.  That  is  a  duty  entirely  distinct  in  its  na- 
ture, and  no  more  belonging  to  a  pilot  than  it  would  be  to  supply 
such  a  vessel  with  masts  or  sails,  or  to  employ  lighters  to  discharge 
her  cargo,  in  order  to  float  her.  It  is  properly  a  salvage  service,  in- 
volving duties  and  responsibilities,  for  which  his  employment  may 
peculiarly  fit  him,  but  yet  in  no  sense  included  in  the  duty  of  navi- 
gating the  ship.  Lord  Alvanley,  in  Newman  v.  Walters,  3  Bos.  & 
PulL  616,  puts  a  case  far  short  of  that,  which  is  here  presented  as  a 
clear  case  of  salvage.  "  Suppose,"  said  he,  "a  tempest  should  arise, 
while  the  pilot  is  on  board,  and  he  should  go  off  in  a  boat  to  the 
shore  to  fetch  hands,  and  should  risk  his  life  for  the  safety  of  the 
ship  in  a  manner  different  from  that  which  his  duty  required ;  in 
such  a  case,  it  seems  to  me,  that  he  would  be  entitled  to 
a  compensation  in  the  nature  of  *  salvage,  and  I  am  glad  [  *  124  ] 
that  Sir  William  Scott  appears  to  entertain  the  same 
opinion."  Now,  in  the  case  here  supposed,  the  pilot  had  already  ac- 
quired a  relation  to  the  ship  by  having  actually  entered  upon  the 
service  as  such ;  and  yet  the  learned  judge  holds  it,  upon  principle,  a 
dear  case  of  salvage. 
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What  were  the  circumstances  under  which  the  present  service  was 
performed  ?  The  brig  was  stranded  upon  a  bank,  with  the  sea  rolling 
over  her ;  her  masts  and  bowsprit  were  cut  away }  her  pumps  were 
choked ;  two  feet  of  water  were  in  her  hold ;  she  was  deserted  by  her 
master  and  crew,  and  incapable  of  navigation  by  herself;  and  even 
when  gotten  offj  she  was  navigated  only  by  being  towed  by  two  pilot- 
boats  and  a  steamboat  into  port  At  this  time  the  libellants  had  no 
official  connection  whatsoever  with  her  as  pilots.  Where  then  was 
the  obligation  on  them  to  go  on  board,  and  take  charge  of  a  wreck, 
and  to  hazard  their  lives  and  property,  and  to  apply  their  labor  to  de- 
liver the  brig  and  cargo  from  their  present  imminent  perils,  any  more 
than  on  any  other  persons?  We  know  of  none.  We  think  the 
whole  enterprise  was  an  enterprise  of  salvage,  and  not  of  pilotage. 
It  was  a  case  where  they  acted  as  salvors  strictly  according  to  the 
definition  of  Sir  William  Scott  They  had  at  the  time  no  particular 
relation  to  the  distressed  ship ;  they  proffered  useful  services  as  volun- 
teers, without  any  preexisting  covenant,  that  connected  them  with 
the  duty  of  employing  themselves  for  her  preservation.  The  duties 
they  undertook  were  far  beyond  any  belonging  to  pilots,  and  precisely 
those  belonging  fo  salvors.      • 

For  these  reasons,  therefore,  we  are  of  opinion  that  the  decree  of 
the  district  court  of  Alabama  ought  to  be  affirmed,  with  costs. 

5  a  441;  6  H.  844;  19  H.  160;  8  W.  479;  IS  W.  248;  6  0. 76. 


Thb  United  States,  Plaintiffs  in  Error,  t>.  The  Heirs  and  Rep- 
resentatives of  Joseph  H.  Hawkins,  deceased. 

10  P.  125. 

An  award  of  a  vemrt  foam  ds  novo,  by  this  court,  is  an  order  for  a  new  trial,  and  is  never 
equivalent  to  a  new  suit 

Under  the  act  of  March  3,  1797,  (I  State,  at  Large,  512,)  the  defendant  cannot  have  a 
continuance  to  enable  him  to  present  claims  for  credits  to  the  treasury ;  but,  under  the  4th 
section,  he  may  have  the  jury  pass  upon  claims  rejected  after  the  institution  of  the  suit, 
or  which  he  was  prevented  from  exhibiting  for  allowance,  as  is  therein  provided. 

A  navy  agent,  who,  without  a  regular  requisition,  pays  claims  for  a  purser,  and  permits  him 
to  obtain  allowances  at  the  treasury  for  such  payments,  without  a  credit  to  the  navy 
agent,  and  a  charge  to  himself,  must  look  to  the  purser  for  his  indemnity. 

The  case  is  stated  in  the  opinion  of  the  court 

Butler,  (attorney-general,)  for  the  United  States. 

No  counsel  contrd. 

[  •  129  }      •  Wayne,  J.,  delivered  the  opinion  of  the  court 

On  the  19th  of  October,  1825,  the  United  States  insti* 
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stated  a  suit  in  the  district  court  of  the  United  States  for  the  eastern 
district  of  Louisiana,  according  to  the  practice  of  that  State,  upon 
a  bond  of  Joseph  H.  Hawkins,  as  principal,  and  Nathaniel  Cox  and 
John  Dick  as  sureties  in  the  penalty  of  $20,000,  with  the  condition, 
"  that  if  Joseph  H.  Hawkins  shall  regularly  account,  when  thereto 
required,  for  all  public  moneys  received  by  him,  from  time  to  time, 
and  for  all  public  property  committed  to  his  care,  with  such  person 
or  persons,  officer  or  officers  of  the  government  of  the  United  States, 
as  shall  be  duly  authorized  to  settle  and  adjust  his  accounts,  and 
shall,  moreover,  pay  over,  as  may  be  directed,  any  sum  or  sums  that 
may  be  found  due  to  the  United  States  upon  any  such  settlement  or 
settlements,  and  shall  faithfully  discharge,  in  every  respect,  the  trust 
reposed  in  him,  then  the  said  obligation  to  be  void  and  of  no  effect, 
otherwise  to  remain  in  full  force  and  virtue;"  and  assigned  as  a 
breach  of  the  condition  of  the  bond,  that  the  said  Hawkins  did  not 
in  his  lifetime  regularly  account  for  all  the  public  moneys  received  by 
him,  &c.,  but  did  at  his  death  remain  indebted  to  the  United  States 
in  the  sum  of  $15,553.18,  for  moneys  received  by  him  as  navy  agent, 
from  the  United  States,  since  the  date  of  the  bond  Hawkins  being 
dead,  and  without  legal  representatives,  and  Dick,  one  of  his  securi- 
ties, being  also  dead  at  the  time  of  the  institution  of  the  suit,  but 
having  legal  representatives ;  the  latter  with  Cox,  the  other  surety  of 
Hawkins,  appeared  according  to  the  practice  of  Louisiana,  and  put 
in  separate  answers  and  defences. 

A  verdict  was  found  for  the  United  States,  and  judgment  entered 
up  against  the  estate  of  John  Dick  and  Nathaniel  Cox, 
*  jointly  and  severally,  for  the  sum  of  $20,000;  and,  also,  [  *  130  { 
against  Nathaniel  Dick  and  James  Dick,  the  representatives 
of  John  Dick,  for  the  sum  of  $10,000  each.  The  defendants  then 
paid  into  court  the  sum  of  $12,682.46,  on  account  of  the  judgment, 
and  sued  out  separate  writs  of  error  to  this  court ;  and  the  judg- 
ment was  reversed,  as  may  be  seen  by  the  report  of  the  case,  in 
6  Pet  172,  with  directions  to  award  a  venire  facias  de  novo.  Upon 
the  return  of  the  mandate,  the  defendant,  Cox,  petitioned  the  dis- 
trict court  to  be  allowed  to  file  a  supplemental  answer,  in  which  he 
pleads,  as  a  set-ofi^  debts  alleged  to  be  due  to  him  by  the  United 
States ;  one  in  his  own  right  of  $1,320.27,  balance  of  account  in 
his  capacity  of  United  States  navy  agent,  settled  at  the  treasury  de- 
partment, as  appears  by  a  certified  copy  filed  in  another  suit  in  said 
court ;  and  two  other  sums  alleged  to  be  due  him  by  the  United 
States,  for  payments  made  by  him,  in  his  capacity  of  navy  agent, 
on  account  of  the  United  States,  upon  the  checks  and  vouchers  of 
one  Joseph  B.  Wilkinson,  then  a  purser  of  the  United  States  o« 

4# 
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the  Orleans  station ;  which,  he  states,  had  been  presented  and  dis- 
allowed at  the  treasury  department  Against  the  defendant's  ap* 
plication  to  file  the  supplemental  answer,  the  district-attorney  of  the 
United  States  objected,  "that  the  sums  placed  as  set-off  were  foreign 
to  the  matters  in  controversy  between  the  parties;"  and,  secondly, 
"  that  the  sums  cannot  be  admitted  as  a  credit  at  the  trial  of  the 
cause,  under  the  3d  and  4th  sections  of  the  act  of  congress  of  the 
3d  of  March,  1797,  inasmuch  as  the  same  were  not,  previous  to  the 
commencement  of  this  suit,  submitted  to  the  accounting  officers  of 
the  treasury,  and  rejected.9'  The  objections  of  the  district  attorney 
were  overruled  by  the  court,  leave  was  given  to  file  the  answer ;  the 
court  expressing  its  opinion,  "that  the  mandate  of  the  supreme 
court  ordering  a  new  trial,  authorized  the  plea  to  be  filed,  and  that 
the  defendant  might  equitably  be  allowed,  under  the  said  act  of  con- 
gress, to  establish,  by  proof,  the  sums  claimed  to  be  due  by  way  of 
credit." 

Distinguishing  between  the  judicial  discretion  of  the  court  to  per* 
mit  a  supplemental  answer  to  be  filed,  or  to  a  defendant 
[  *  131  ]  upon  a  venire  facias  de  novo  to  amend  to  enable  him  to  *  avail 
himself  of  a  proper  defence,  which  he  had  not  pleaded 
on  the  first  trial,  we  will  here  merely  remark,  that  the  objections  of 
the  district  attorney  should  have  prevailed  against  the  allowance  of 
it  in  this  instance,  for  reasons  which  will  be  found  to  apply  when 
we  shall  discuss  the  exceptions  taken  by  the  district  attorney  to  the 
judgment,  by  which  this  cause  has  again  been  brought  to  the 
supreme  court  by  writ  of  error. 

Upon  the  supplemental  answer,  however,  the  cause  was  carried  to 
trial.  The  district  attorney  objected  to  the  introduction  of  certain 
bills,  orders,  or  documents  offered  by  the  defendant  as  evidence  to 
sustain  the  set-off  in  his  supplemental  answer,  on  the  ground  that 
they  were  not  "  sustained  by  bills  or  receipts  showing  the  same  were 
paid  to  persons  in  public  service,  or  for  furnishing  materials  or  arti- 
cles for  public  service,  or  that  they  had  been  approved  by  the  com- 
manding naval  officer  at  New  Orleans."  "  That  it  does  not  appear 
that  the  documents,  bills,  or  orders  had  been  presented  to  the  proper 
accounting  officers  and  disallowed  previous  to  the  commencement  of 
this  suit. 

"  That  it  appeared  from  the  document  that  the  sums  mentioned  in 
it  and  claimed  as  a  set-off  by  Cox,  the  defendant,  had  been  already 
allowed  to  purser  Wilkinson." 

The  court  overruled  the  objections,  permitted  the  bill  and  vouchers 
to  be  read  to  the  jury,  expressing  its  opinion  that  they  were  "  com- 
petent testimony  to  be  weighed  by  the  jury,  and  that  the  mandate 
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of  the  supreme  court,  requiring  the  cause  to  be  sent  back  with  dire^ 
tions  to  issue  a  venire  de  novo,  might  properly  be  regarded  as  equiv- 
alent to  a  new  suit  within  the  statute." 

Without  going  into  the  doctrine  in  what  cases,  or  for  what  causes, 

a  venire  de  novo  will  be  directed,  it  is  sufficient  for  us  to  say,  though 

it  is  frequently  awarded  by  a  court  of  error  upon  a  bill  of  exceptions, 

to  enable  parties  to  amend,  and  though  amendments  may,  in  the 

ound  discretion  of  the  court  upon  a  new  trial,  be  permitted,  the 

nire  de  novo  is,  in  no  instance,  any  thing  more  than  an  order  for  a 
new  trial  in  a  cause  in  which  the  verdict  or  judgment  is  erroneous  in 
matter  of  law ;  and  is  never  "  equivalent  to  a  new  suit"  No  statute 
of  the  United  States  alters  the  law  in  this  regard. 

In  regard  to  so  much  of  the  exception  which  objects  to 
the  introduction  *  of  the  bills,  orders,  or  documents  claimed  [  *  132  ] 
as  credits  in  the  defendants'  supplemental  answer — because 
they  had  not  been  presented  to  the  proper  accounting  officers,  and 
disallowed  previous  to  the  commencement  of  the  suit-— we  remark: 
it  has  never  been  the  practice  of  the  circuit  courts,  in  suits  under  the 
law  of  the  3d  March,  1797,  to  deny  to  defendants  a  claim  for  credits 
against  the  United  States,  because  they  had  not  been  presented  and 
disallowed  before  the  commencement  of  the  suit  The  practice  to 
allow  a  claim  for  credits,  after  the  suit  has  been  commenced,  is  sus- 
tained by  the  spirit  and  letter  of  the  3d  and  4th  sections  of  the  statute. 
When  a  defendant  seeks  to  obtain  a  continuance  to  prevent  judg- 
ment from  being  granted  to  the  United  States  at  the  return  term  of 
the  cause,  he  is  required,  by  the  3d  section,  to  make  oath  or  affir- 
mation that  he  is  equitably  entitled  to  credits  which  had  been,  previous 
to  the  commencement  of  the  suit,  submitted  to  the  consideration  of 
the  accounting  officers  of  the  treasury  department,  and  rejected ;  but 
the  4th  section,  which  directs  that  no  claim  for  a  credit  shall  be  ad- 
mitted upon  trial,  but  such  as  shall  appear  to  have  been  presented  to 
the  accounting  officers  of  the  treasury,  and  by  them  disallowed,  the 
words,  "  previous  to  the  commencement  of  the  suit "  are  omitted ; 
and  further  provision  is  made  for  a  claim  for  credits,  at  the  time  of 
trial,  when  it  shall  be  proved  to  the  satisfaction  of  the  court,  that  the 
defendant  is  in  possession  of  vouchers  not  before  in  his  power  to 
procure,  and  that  he  was  prevented  from  exhibiting  a  claim  for  such 
credits,  at  the  treasury,  by  absence  from  the  United  States,  or  some 
unavoidable  accident  Thus  showing  it  to  be  an  inflexible  require- 
ment of  the  statute  that  the  defendant  shall  have  had  his  claim  for 
credits  disallowed,  before  he  can  prevent  the  United  States  from 
getting  judgment  at  the  return  term,  by  a  continuance  of  the  cause ; 
and  that  he  may  have  them  submitted  to  a  jury  at  the  trial,  if  they 
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have  been  refused  by  the  accounting  officers  of  the  treasury  after  the 
suit  has  been  instituted,  or  if  he  can  bring  himself  within  either  of 
the  liberal  provisions  of  the  4th  section  of  the  act  of  3d  March,  1797, 
Such  was  the  construction  given  by  this  court  to  the  3d  and  4th 
sections  of  that  act,  in  the  case  of  the  United  States  v.  Giles  and 
others,  9  Cranch,  212 ;  and  Mr.  Justice  Story,  giving 
[  *133  }  *the  opinion  of  the  court,  in  the  case  of  the  United  States 
v.  Wilkins,  6  Wheat.  135,  says:  The  4th  section  "  prohib- 
its no  claim  for  any  credits  which  have  been  disallowed  at  the  treas- 
ury, from  being  given  in  evidence  by  the  defendant  at  the  time  of 
trial."  The  statute  prevents  delinquent  officers  from  delaying  the 
United  States  by  frivolous  pretences  from  obtaining  judgment  at  the 
return  term,  gives  to  the  defendant  the  full  benefit  of  having  every 
credit  to  which  he  may  suppose  himself  equitably  entitled,  and  which 
has  been  disallowed,  passed  upon  by  a  jury ;  and  guards  the  district 
attorney  from  surprise,  by  informing  him,  through  the  treasury  de- 
partment, before  the  time  of  trial,  of  the  credits  which  have  been 
claimed,  and  the  reasons  for  the  rejection  of  them.  All  the  provisions 
of  this  statute  regulating  the  institution  of  suits  and  the  recovery  by 
judgment  of  unpaid  balances  from  delinquent  officers,  are  as  much 
a  part  of  their  bonds  as  if  they  were  recited  in  them ;  and  officers 
and  their  securities,  are,  in  contemplation  of  law,  apprised  of  those 
provisions,  when  their  bonds  are  executed.  Whilst  our  conclusion, 
therefore,  is  that  a  defendant  is  not  prevented  from  claiming  the 
benefit  of  credits  which  may  not  have  been  disallowed  before  the 
commencement  of  the  suit,  we  do  not  mean  to  say  that  the  credits 
claimed  by  the  defendant,  in  his  supplemental  answer,  were  proper 
evidence  in  this  cause. 

We  will  now  consider  the  objections  to  the  credits  claimed  by  the 
defendant  Cox,  for  payments  said  to  have  been  made  by  him  on  the 
bills  and  orders  of  purser  Wilkinson,  which  were  allowed  to  be  given 
as  evidence  to  the  jury  ;  the  court  giving  its  opinion  "  that,  although 
the  credits  had  been  allowed  to  Wilkinson,  it  was  no  reason  they 
should  not  be  allowed  to  Cox,  if  the  jury  thought  they  were  equit- 
ably due."  This  misdirection  of  the  court  arose  from  its  misunder- 
standing the  official  relations  between  pursers  and  navy  agents,  and 
their  separate  accountability  to  the  government.  Both  are  disbursing 
officers,  whose  accounts  are  separately  kept  at  the  treasury  depart* 
ment ;  it  being  the  duty  of  the  navy  agent,  when  he  has  funds  of  the 
government  on  hand,  to  comply  with  the  requisitions  of  the  pursers 
for  money ;  the  latter  being  sanctioned  by  the  naval  officer  command- 
ing the  station.  The  purser's  receipt  to  the  navy  agent 
[  *134  ]  upon  such  requisition  *is  his  voucher  for  a  credit  at  the 
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treasury;  and  the  sum  received  by  the  purser  is  disbursed  by 
him  ki  paying  officers  and  seamen,  and  for  such  supplies  for  the 
service  as  his  commanding  officer  may  sanction.  The  receipts  taken 
by  the  purser  are  tris  vouchers  for  credits  against  the  sum  received  by 
him  from  the  navy  agent;  but  before  the  purser's  accounts  can  be 
settled  at  the  treasury,  the  original  receipts  are  deposited  by  him  in 
that  department  It  follows  then  that  credits,  which  have  been 
allowed  to  the  purser,  cannot  be  afterwards  claimed  by  the  navy 
agent,  without  giving  to  him  a  credit  twice  lor  the  same  sum ;  the 
amount  of  the  receipts  in  detail,  and  the  purser's  requisition  upon 
him  in  gross.  Nor  can  the  navy  agent  ever  make  a  claim  for  Buch 
credits,  without  having  first  violated  his  instructions  for  the  disburse- 
ment of  government  funds. 

If  a  navy  agent,  without  a  receipt  from  a  parser  upon  a  requisition 
for  money,  volunteers  to  pay  demands  which  it  is  the  purser's  duty 
to  pay,  or  shall  pay  the  orders  of  a  purser,  and  shall  permit  the 
receipts  for  the  sums  paid  by  him  .to  get  into  the  purser's  possession, 
by  whom  they  are  exhibited  at  the  treasury  and  allowed  in  the  final 
settlement  of  his  account,  without  the  purser's  having  given  credit 
to  the  navy  agent,  or  to  the  government  for  the  amount,  it  assumes 
the  character  of  a  private  transaction  between  the  purser  and  the 
navy  agent,  or  becomes  a  debt  >due  from  the  purser,  Its  an  individual, 
to  the  navy  agent  as  a  private  person ;  and  the  latter  cannot  claim 
the  amount  at  the  treasury  as  an  allowance  in  the  settlement  of  his 
account,  nor  as  a  legal  or  equitable  credit  in  a  suit  against  him  by 
the  United  States.  Such  is  the  attitude  of  the  defendant  Cox,  in  the 
claim  whioh  be  makes  for  credits  on  account  of  the  orders  of  purser 
Wilkinson,  and  such  would  have  been  the  relations  between  him, 
purser  Wilkinson,  and  the  government,  if  he  had  sustained,  by  proof, 
the  allegations  in  his  supplemental  answer,  that  he  had  paid,  in  his 
character  of  navy  agent,  and  for  the  use  of  the  United  States,  the 
bills  and  orders  of  purser  Wilkinson.  But  there  is  no  such  proof. 
The  document  which  the  court  permitted  to  be  given  as  evidence, 
and  the  only  evidence  upon  which  the  defendant  relies,  shows  that 
the  credits  claimed  by  him  had  been  allowed  to  purser  Wilkinson  on 
the  settlement  of  his  account;  and  it  does  not  show  any 
*  connection  between  them  entitling  the  defendant,  upon  [*135] 
any  equitable  ground,  to  credit  for  any  one  of  the  items  in 
that  account.  If  he  has  any  claim  upon  the  conscience  of  purser 
Wilkinson,  it  must  rest  upon  both  having  disregarded  those  regula- 
tions for  the  disbursement  of  public  funds,  which,  when  observed,  are 
a  protection  to  each,  and  which  only  preserve  that  responsibility 
between  the  officer  and  the  government  required  by  the  public 
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interest.  In  such  a  case,  the  defendant  must  look  to  purser  Wilkin- 
son. The  government  is  not  to  be  involved  in  the  consequences  to 
either,  resulting  from  an  irregular  disbursement  of  its  funds.  If,  as 
may  have  been  the  case  in  this  instance,  purser  Wilkinson,  to  oblige 
a  discharged  mariner,  or  one  to  whom  his  pay  was  due,  when  there 
were  no  funds  on  hand  to  pay  him,  assumed,  by  his  duebill  or  order, 
the  amount  due,  to  enable  the  mariner  to  have  it  cashed  by  any  one 
who  would  make  him  the  advance,  having  taken  a  receipt  officially 
for  the  sum  due  by  the  government ;  and  the  navy  agent  afterwards 
took  up  the  purser's  duebill,  he  did  it  for  the  honor  of  the  purser,  and 
must  look  to  him  for  repayment  He  has  not  the  purser's  receipt  for 
the  money,  but  his  duebill,  which,  if  even  signed  by  the  commanding 
officer  of  the  station,  and  bearing  upon  its  face  a  connection  with 
the  original  transaction  between  the  seamen  and  the  service,  would 
not  give  to  the  navy  agent  a  legal  or  equitable  claim  for  a  credit  at 
the  treasury,  because  the  purser  cannot  be  debited  there  for  any 
money  for  which  he  has  not  given  his  receipt  in  due  form. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause  sent 
back  with  directions  to  issue  a  venire  de  novo. 

It  is  admitted  by  the  attorney-general,  that  the  defendant  may  be 
credited  with  the  sum  of  $1,320.77,  that  sum  being  really  due  to  him 
from  the  treadtiry;  the  balance  claimed  by  the  government  being 
$1,55045. 

4  H.  131 ;  8  H.  83. 


Nelson  J.  Elliott  v.  Samuel  Swartwout. 

10  P.  137. 

Worsted  being  a  distinct  article,  well  known  in  commerce  under  that  name!  worsted  shawls 
with  cotton  borders,  and  suspenders  with  cotton  ends,  were  held  not  to  be  manufactures 
of  wool,  under  the  2d  section  of  the  Tariff  Act,  of  July  14, 1832,  (4  Stats,  at  Large,  583.) 

It  is  a  settled  rule  to  construe  the  denomination  of  articles,  in  tariff  laws,  according  to  the 
commercial  understanding  of  the  terms  used. 

A  voluntary  payment  made  to  a  collector  under  a  mistake  of  law,  cannot  be  recovered 
back. 

But  if  the  party  paying,  declare  that  he  makes  the  payment  to  get  possession  of  his  goods, 
that  he  intends  to  sue  to  recover  it  back,  and  that  the  collector  must  not  pay  it  over,  the 
collector  is  liable  to  an  action. 

The  case  is  stated  in  the  opinion  of  the  court 

Ogden>  for  the  plaintiff. 
BuUery  (attorney-general,)  contrd. 
[  *  150  ]      *  Thompson,  J.,  delivered  the  opinion  of  the  court 
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This  is  an  action  of  assumpsit  to  recover  from  the  defendant 
the  sum  of  $3,100.78,  received  by  him  for  duties  as  collector  of 
the  port  of  New  York,  on  an  importation  of  worsted  shawls  with 
cotton  borders,  and  worsted  suspenders  with  cotton  straps  or  ends. 
The  duty  was  levied  at  the  rate  of  50  per  centum  ad  valorem,  under 
the  2d  article  of  the  2d  section  of  the  act  of  the  14th  of  July,  1832, 
entitled  "  An  act  to  alter  and  amend  the  several  acts  imposing  duties 
on  imports,"  as  manufactures  of  wool,  or  of  which  wool  was  a  com- 
ponent part  *  Upon  the  trial  of  the  cause,  it  appeared  that  the  shawls 
imported,  and  upon  which  the  duty  of  50  per  centum  ad  valorem 
had  been  received,  were  worsted  shawls  with  cotton  borders  sewed 
on ;  and  that  the  suspenders  were  worsted  with  cotton  ends  or  straps. 
And  it  appeared  in  evidence,  that  worsted  was  made  out  of  wool,  by 
combing,  and  thereby  become  a  distinct  article,  well  known  in  com- 
merce under  the  denomination  of  worsted,  and  upon  the  trial,  the 
judges  were  divided  in  opinion  upon  the  following  questions :  — 

1.  Whether  the  said  shawls  and  suspenders  were  or  were  not 
a  manufacture  of  wool,  or  of  which  wool  was  a  component  part, 
within  the  meaning  of  the  words  "  all  other  manufactures  of  wool, 
or  of  which  wool  is  a  component  part,"  in  the  2d  article  of  the 
2d  section  of  the  act  of  congress  of  the  14th  bf  July,  in  the  year 
1832. 

2.  Whether  the  collector  is  personally  liable  in  an  action  to  recover 
back  an  excess  of  duties  paid  to  him  as  collector,  and  by  him  in  the 
regular  or  ordinary  course  of  his  duty  paid  into  the  treasury  of  the 
United  States;  he,  the  collector,  acting  in  good  faith,  and  under 
instructions  from  the  treasury  department,  and  no  protest  being 
made  at  the  time  of  payment,  or  notice  not  to  pay  the  money  over, 
or  intention  to  sue  to  recover  back  the  amount  given  him. 

3.  Whether  the  collector  is  personally  liable  in  an  action  to  recover 
back  an  excess  of  duties  paid  to  him  as  collector,  and  by  him  paid 
over  in  the  regular  and  ordinary  course  of  his  duty  into  the  treasury  of 
the  United  States ;  he,  the  collector,  acting  in  good  faith,  and 

under  instructions  from  the  treasury  department,  a  *  notice  [  *  151  ] 
having  been  given  him  at  the  time  of  payment,  that  the 
duties  were  charged  too  high,  and  that  the  party  paying,  so  paid  to 
get  possession  of  his  goods,  and  intended  to  sue  to  recover  back  the 
amount  erroneously  paid,  and  a  notice  not  to  pay  over  the  amount 
into  the  treasury. 

1.  The  act  of  1832,  in  the  section  under  which  this  question 
arises,  after  imposing  a  specific  duty  on  a  number  of  enumerated 
articles,  concludes  in  these  words:  "  And  upon  merino  shawls  made 
of  wool,  all  other  manufactures  of  wool,  or  of  which  wool  is  a  com' 


48  SUPREME   COURT   OF  THE  UNITED   STATES. 


Ellfott  *.  Sffwtwout.    1-0  P. 


ponent  part,  and  on  ready-made  clothing,  50  per  oentam  ad  valorem." 
And  the  only  question  under  this  point  is,  whether  worsted  shawls 
with  cotton  borders,  and  worsted  suspenders  with  cotton  ends  or 
straps,  are  manufactures  of  wool,  or  of  which  wool  is  a  component 
part.  It  is  stated  in  the  point,  as  a  fact,  and  to  be  taken  in  connect 
tion  with  the  question,  that  worsted  is  made  out  of  wool  by  comb- 
ing ;  but  that  it  becomes  thereby  a  distinct  article,  well  known  in 
commerce  under  the  denomination  of  worsted. 

Laws  imposing  duties  on  importations  of  goods,  are  intended  for 
practical  use  and  application  by  men  engaged  in  commerce ;  and 
hence  it  has  become  a  settled  rule  in  the  interpretation  of  statutes 
of  this  description,  to  construe  the  language  adopted  by  the  legisbb* 
ture,  and  particularly  in  the  denomination  of  articles  according  to  the 
commercial  understanding  of  the  terms  used.  This  rule  is  fully 
recognized  and  established  by  this  court,  in  the  case  of  300  chests  of 
tea,  reported  in  9  Wheat.  438.  The  court  there  say,  the  object  of 
the  duty  laws  is  to  raise  revenue,  and  for  this  purpose  to  class  sub- 
stances according  to  the  general  usage  and  known  denominations  of 
trade.  Whether  a  particular  article  was  designated  by  one  name  or 
another,  in  the  country  of  its  origin,  or  whether  it  were  a  simple  or 
mixed  substance,  was  of  no  importance  in  the  view  of  the  legislature. 
It  applied  its  attention  to  the  description  of  articles  as  they  derived 
their  appellations  in  our  own  markets,  in  our  domestic  as  well  as  our 
foreign  traffic;  and  it  would  have  been  as  dangerous  as  useless,  to 
attempt  any  other  classification  than  that  derived  from  the  actual 
business  of  human  life.     It  being  admitted,  in  this  case,  that  worsted 

is  a  distinct  article,  well  known  in  commerce  under  that 
[  *  152  ]  *  denomination,  we  must  understand  congress  as  using  the 

term  in  that  commercial  sense,  and  as  contradistinguished 
from  wool,  and  woollen  goods,  and  other  well  known  denominations 
of  goods.  The  classification  of  the  article  in  this  section  shows 
that  congress  had  in  view  a  class  of  goods  known  as  worsted  goods, 
as  contradistinguished  from  wool,  and  upon  which  a  different  duty  is 
laid.  A  duty  of  10  per  centum  ad  valorem  is  laid  on  worsted  stuff 
goods,  shawls,  and  other  manufactures  of  silk  and  worsted,  and  on 
worsted  yarn,  20  per  centum  ad  valorem.  If,  because  worsted  is 
made  of  wool,  all  manufactures  of  worsted  become  woollen  manu- 
factures, there  would  be  no  propriety  in  enumerating  worsted  goods 
as  a  distinct  class. 

Suppose  the  shawls,#in  this  case,  had  been  without  borders ;  they 
would  then  have  been  entirely  composed  of  worsted.  It  could  not, 
certainly,  in  such  case,  be  pretended  that  they  were  manufactures  of 
wool,  if  there  is  any  distinction  between  worsted  and  wool    Nor 
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would  they  be  a  manufacture  of  which  wool  is  a  component  part. 
Such  manufactures  are,  where  the  article  is  composed  of  different 
materials  compounded ;  but  these  shawls,  without  the  borders,  would 
be  entirely  worsted,  and  no  compound  of  different  materials.  And 
if  the  shawls,  without  the  borders,  would  be  worsted,  and  not  woollen 
goods,  the  addition  of  a  cotton  border  would  not  make  them  woollen. 
If  the  border  had  been  wool  instead  of  cotton,  it  might  with  some 
propriety  be  said  that  wool  was  a  component  part  But  adding 
cotton  to  worsted,  cannot,  with  any  propriety,  be  said  to  make  the 
article  woollen.  The  same  remarks  may  be  applied  to  the  suspenders ; 
adding  cotton  ends  or  straps  to  worsted  suspenders,  cannot  make 
them  woollen  goods. 

This  view  of  the  case,  would  be  an  answer  to  the  question  as  put 
in  the  point  The  court  is  not  called  upon  to  say  what  is  the  duty 
imposed  by  the  law  upon  these  articles,  but  only  to  say  whether  they 
are  subject  to  a  duty  of  50  per  centum  ad  valorem,  as  manufactures 
of  wool,  or  of  which  wool  is  a  component  part  But  as  this  question 
may  arise  upon  the  trial,  it  is  proper  for  the  court  to  express  an 
opinion  upon  it  The  question  is  certainly,  as  it  respects  the  sus- 
penders, not  free  from  difficulty.  The  language  of  the  act 
is  obscure,  and  not  susceptible  of  an  *  interpretation  entirely  [  *  153  ] 
satisfactory.  There  is  no  part  of  this  section  that  will 
cover  the  goods  in  question,  except  that  which  imposes  a  duty  of  10 
per  centum  ad  valorem  on  worsted  stuff  goods,  shawls,  and  other 
manufactures  of  silk  and  worsted.  This  duty  is  imposed  upon 
shawls  of  some  description,  and  none  but  worsted  would  at  all 
answer  the  denomination.  Merino  shawls,  made  of  wool,  are  speci- 
fically enumerated  and  made  subject  to  a  duty  of  50  per  centum.  The 
clause  imposing  the  duty  on  worsteds  may  well  admit  of  reading 
u  worsted  stuff  goods  and  worsted  shawls ; "  they  are  certainly  not  a 
manufacture  of  worsted  and  silk.  It  might  be  a  proper  subject  of 
inquiry  upon  the  trial,  whether  shawls  of  this  description  are  usually 
denominated  worsted  shawls  in  the  market,  and  if  so,  the  rule  of 
construction  alluded  to,  would  apply  to  the  case.  At  all  events,  the 
answer  to  be  given  to  the  question  as  put,  must  be  that  the  shawls 
and  suspenders  are  not  a  manufacture  of  wool,  or  of  which  wool  is 
a  component  part 

2.  The  case  put  in  the  second  point,  is  where  the  collector  has 
received  the  money  in  the  ordinary  and  regular  course  of  his  duty, 
and  has  paid  it  over  into  the  treasury,  and  no  objection  made  at  the 
time  of  payment,  or  at  any  time  before  the  money  was  paid  over  to 
the  United  States.  The  manner  in  which  the  question  is  here  put, 
presents  the  case  of  a  purely  voluntary  payment,  without  objection 

VOL.  XII.  6 
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or  notice  not  to  pay  over  the  money,  or  any  declaration  made  to  the 
collector  of  an  intention  to  prosecute  him  to  recover  back  the  money. 
It  is  therefore  to  be  considered  aa  a  voluntary  payment,  by  mutual 
mistake  of  law ;  and,  in  such  case,  no  action  will  lie  to  recover  bade 
the  money.  The  construction  of  the  law  is  open  to  both  parties,  and 
each  presumed  to  know  it.  Any  instructions  from  the  treasury  de- 
partment could  not  change  the  law,  or  affect  the  rights  of  the  plain- 
tiff He  was  not  bound  to  take,  and  adopt  that  construction.  He 
was  at  liberty  to  judge  for  himself,  and  act  accordingly.  These 
instructions  from  the  treasury  seem  to  be  thrown  into  the  question 
for  the  purpose,  of  showing,  beyond  all  doubt,  that  the  collector  acted 
in  good  faith.  To  make  the  collector  answerable,  after  he  had  paid 
over  the  money,  without  any  intimation  having  been  given  that  the 

duty  was  not  legally  charged,  cannot  be.  sustained  upon 
[  *  154  ]  *any  sound  principles  of  policy  or  of  law.     There  can  be 

no  hardship  in  requiring  the  party  to  give  notice  to  the  col- 
lector that  he  considers  the  duty  claimed  illegal,,  and  put  him  on  his 
guard,  by  requiring  him  not  to  pay  over  the  money.  The  collector 
would  then  be  placed  in  a  situation  to  claim  an  indemnity  from  the 
government.  But  if  the  party  is  entirely  silent,  and  no  intimation 
of  an  intention  to  seek  a  repayment  of  the  money,  there  can  be  no 
ground  upon  which  the  collector  can  retain  the  money,  or  call  upon 
the  government  to  indemnify  him  against  a  suit.  It  is  no  sufficient 
answer  to  this  that  the  party  cannot  sue  the  United  States.  The 
case  put  in  the  question,  is  ofte  where  no  suit  will  lie  at  all*  It  is  the 
case  of  a  voluntary  payment  under  a  mistake  of  law,  and  the  money 
paid  over  into  the  treasury ;  and  if  any  redress  is  to  be  had,  it  must 
be  by  application  to  the  favor  of  the  government,  and  not  on  the 
ground  of  a  legal  right 

The  case  of  Morgan  v.  Palmer,  2  Barn.  &.Gres.  729,  was  an  action 
for  money  had  and  received,  to  recover  back  money  paid  for  a  cer 
tain  license ;  and  one  objection  to  sustaining  the  action  was,  that  it 
was  a  voluntary  payment  The  court  did  not  consider  it  a  voluntary 
payment,  and  sustained  the  action ;  but  Chief  Justice  Abbot,  and  the 
whole  court,  admitted  that  the  objection  would  have  been  fatal*  if 
well-founded  in  point  of  fact  The.  court  said  it  had  been  *rell 
argued,  that  the  payment  having  been  voluntary,  it  could  -m#t  be 
recovered  back  in  an  action  for  money  had  and  received.  And  in 
Brisbain  v.  Dacres,  5  Taunt  154,  the  question  is  very  fully  examined 
by  Gibbs,  justice,  and  most  of  the  cases  noticed  and  commented 
upon,  and  with  the  concurrence  of  the  whole  court,  except  Chambre, 
J.,  lays  down  the  doctrine  broadly,. that  where  a  man  demands  money 
of  another,  as  matter  of  rigjit,  and  that  other,  with  a.  full  knowledge 
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of  the  facts  upon  which  the  demand  is  founded,  has  paid  a  sum  of 
money  voluntarily,  he  cannot  recover  it  back.  It  may  be,  says  ihe 
judge,  that,  upon  a  further  view,  he  may  form  a  different  opinion  of 
the  law ;  and  it  may  be,  his  subsequent  opinion  may  be  the  correct 
one.  If  we  were  to  hold  otherwise,  many  inconveniences  may  arise. 
There  are  many  doubtful  questions  of  law.  When  they  arise,  the 
defendant  has  an  option  either  to  litigate  the  question,  or 
submit  to  the  demand  and  pay  the  money.  But  *it  would  [  *  155  ] 
be  most  mischievous  and  unjust,  if  he,  who  has  acquiesced 
in  the  right  by  such  voluntary  payment,  should  be  at  liberty,  at  any 
time  within  the  statute  of  limitations,  to  rip  up  the  matter,  and 
recover  back  the  money.  This  doctrine  is  peculiarly  applicable  to  a 
case  where  the  money  has  been  paid  over  to  the  public  treasury,  as 
in  the  question  now  under  consideration.  Lord  Eldon,  in  the  case 
of  Bromley  v.  Holland,  7  Vesey,  23,  approves  the  doctrine,  and  says 
it  is  a  sound  principle,  that  a  voluntary  payment  is  not  recoverable 
back.  In  Cox  v.  Prentice,  3  Maule  &  Selw.  348,  Lord  EUenborough 
Bays ;  I  take  it  to  be  clear,  that  an  agent  who  receives  money  for  his 
principal,  is  liable,  as  a  principal,  so  long  as  he  stands  in  his  original 
situation,  and  until  there  has  been  a  change  of  circumstances,  by  his 
having  paid  over  the  money  to  his  principal,  or  done  something 
equivalent  to  it  And  in  Buller  v.  Harrison,  2  Cowp.*  568,  Lord 
Mansfield  says,  the  law  is  clear,  that  if  an  agent  pay  over  money, 
which  has  been  paid  to  him  by  mistake,  he  does  no  wrong,  and  the 
plaintiff  must  call  on  the  principal;  that  if,  after  the  payment  has* 
been  made,  and  before  the  money  has  been  paid  over,  the  mistake  is 
corrected,  the  agent  cannot  afterwards  pay  it  over  without  making 
himself  personally  liable.  Here,  then,  is  the  true  distinction :  when 
the  money  is  paid  voluntarily,  and  by  mistake,  to  an  agent,  and  he1 
has  paid  it  over  to  his  principal,  he  cannot  be  made  personally 
responsible;  but  if,  before  paying  it  over,  he  is  apprised  of  the  mis- 
take, and  required  not  to  pay  it  over,  he  is  personally  liable.  The 
principle  laid  down  by  Lord  EUenborough,  in  Townson  v.  Wilson, 
1  Campbell,  396,  cited  and  relied  upon  on  the  part  of  the  plaintiff, 
does  not  apply  to  this  case.  He  says,  if  a  person  gets  money  into 
his  hands  illegally,  he  c&nnot  discharge  himself  by  paying  it  over  to 
another;  but  the  payment,  in  that  case,  was  not  voluntary :  for,  says 
Lord  EUenborough,  the  plaintiff  had  been  arrested,  and  was  under 
duress  when  he  paid  the  motley.  In  Steven&on  v.  Mortimer,  2  Cowp. 
805,  Lord  Mtasfield  lays  down  the  general  principle,  that  if  money 
is  paid  to  a  known  agent;  and  an  action  is  brought  against  the 
agent  for  the  money,  it  is  an  answer  to  such  action  that  he  has  paid 
it  over  to  his  pri&ciptfL     That  he  intended,  however,  to  apply  thh* : 
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[  *  156  ]  rule  to  cases  of  voluntary  payments  made  by  *  mistake,  is 
evident  from  what  fell  from  him  in  Sadler  v.  Evans,  4  Bur, 
1987,  He  there  said,  he  kept  clear  of  all  payments  to  third  persons, 
but  where  it  is  to  a  known  agent;  in  which  case  the  action  ought  to 
be  brought  against  the  principal,  unless  in  special  cases,  as  under 
notice,  or  mala  fides  ;  which  seems  to  be  an  admission  that,  if  notice 
is  given  to  the  agent  before  the  money  is  paid  over,  such  payment 
will  not  exonerate  the  agent.  And  this  is  a  sound  distinction,  and 
applies  to  the  two  questions  put  in  the  second  and  third  points  in  the 
case  now  before  the  court.  In  the  former,  the  payment  over  is  sup- 
posed to  be  without  notice ;  and  in  the  latter  after  notice,  and  a 
request  not  to  pay  over  the  money.  The  answer,  then,  to  the  second 
question  is,  that  under  the  facts  there  stated,  the  collector  is  not  per- 
sonally liable. 

3.  The  case  put  by  the  third  point,  is  where,  at  the  time  of  pay- 
ment, notice  is  given  to  the  collector  that  the  duties  are  charged  too 
high,  and  that  the  party  paying,  so  paid  to  get  possession  of  his 
goods ;  and  accompanied  by  a  declaration  to  the  collector,  that  he 
intended  to  sue  him  to  recover  back  the  amount  erroneously  paid, 
and  notice  given  to  him  not  to  pay  it  over  to  the  treasury. 

This  question  must  be  answered  in  the  affirmative;  unless  the 
broad  proposition  can  be  maintained,  that  no  action  will  lie  against 
a  collector  to  recover  back  an  excess  of  duties  paid  him ;  but  that 
recourse  must  be  had  to  the  government  for  redress.  Such  a  prin- 
ciple would  be  carrying  an  exemption  to  a  public  officer  beyond  any 
protection,  sanctioned  by  any  principles  of  law  or  sound  public 
policy.  The  case  of  Irving  v.  Wilson  and  another,  4  Term  Rep.  485, 
was  an  action  for  money  had  and  received,  against  custom-house 
officers,  to  recover  back  money  paid  to  obtain  the  release  and  dis- 
charge of  goods  seized,  that  were  not  liable  to  seizure :  and  the  ac- 
tion was  sustained.  Lord  Kenyon  observed,  that  the  revenue  laws 
ought  not  to  be  made  the  means  of  oppressing  the  subject ;  that  the 
seizure  was  illegal;  that  the  defendants  took  the  money  under  cir- 
cumstances which  could  by  no  possibility  justify  them;  and,  there- 
fore, this  could  not  be  called  a  voluntary  payment. 

The  case  of  Green  way  v.  Hurd,  4  Term  Rep.  554,  was  an  action 
against  an  excise  officer,  to  recover  back  duties  illegally 
[•*  157]  received;  *  and  Lord  Kenyon  does  say,  that  an  action  for 
money  had  and  received  will  not  lie  against  a  known 
agent,  but  the  party  must  resort  to  the  superior.  But  this  was 
evidently  considered  a  case  of  voluntary  payment.  The  plaintiff 
had  once  refused  to  pay,  but  afterwards  paid  the  money ;  and  this 
circumstance  is  expressly  referred  to  by  Buller,  Justice,  as  fixing 
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the  character  of  the  payment     He  says,  though  the  plaintiff  had 
once  objected  to  pay  the  money,  he  seemed  afterwards   to  waive 
the  objection  by  paying  it.      And  Lord   Kenyon  considered  the 
case   as    falling  within  the  principle  of  Sadler  v.   Evans,  4  Bur. 
1984,  which  has  already  been  noticed.     In  the  case  of   Snowden 
v.  Davis,  1  Taunt.  358,  it  was  decided  that .  an  action  for  money 
had  and  received,  would  lie  against  a  bailiff,  to  recover  back  money 
paid  through  compulsion,  under  color  of  process,  by  an  excess  of 
authority,  although  the  money  had  been  paid  over.     The  court  say, 
the  money  was  paid  to  the  plaintiff  under  the  threat  of  a  distress ; 
and  although  paid  over  to  the  sheriff,  and  by  him  into  the  exchequer, 
the  action  well  lies ;  the  plaintiff9  paid  it  under  terror  of  process  to 
redeem  his  goods,  and  not  with  intent  that  it  should  be  paid  over  to 
any  one.     The  case  of  Ripley  v.  Gelston,  9  Johns.  201,  was  a  suit 
against  a  collector  to  recover  back  a  sum  of  money  demanded  by  him 
for  the  clearance  of  a  vessel     The  plaintiff  objected  to  the  payment, 
as  being  illegal,  but  paid  it  for  the  purpose  of  obtaining  the  clear- 
ance, and  the  money  had  been  paid  by  the  collector  into  the  branch 
bank  to  the  credit  of  the  treasurer.     The  defence  was  put  on  the 
ground  that  the  money  had  been  paid  over,  but  this  was  held  insuffi- 
cient.    The  money,  say  the  court,  was  demanded  as  a  condition  of 
the  clearance ;  and  that  being  established,  the  plaintiff  is  entitled  to 
recover  it  back  without  showing  any  notice  not  to  pay  it  over.     The 
cases  which  exempt  an  agent  do  not  apply.     The  money  was  paid 
by  compulsion.     It  was  extorted  as  a  condition  of  giving  a  clear- 
ance,  and  not  with  intent  or  purpose  to  be  paid  over.     In  the  case 
of  Clinton  v.  Strong,  9  Johns.  370,  the  action  was  to  recover  back 
certain  costs,  which  the  marshal  had  demanded  on  delivering  up  a 
vessel  which  had  been  seized,  which  costs  the  court  considered  illegal ; 
and  one  of  the  questions  was,  whether  the  payment  was 
voluntary.     The  court  said  the  payment  could  *  not  be    [  *  158  ] 
voluntary.     The  costs  were  exacted  by  the  officer,  colore 
officii,  as  a  condition  of  the  redelivery  of  the  property ;  and  that  it 
would  lead  to  the  greatest  abuse  to  hold  that  a  payment  under  such 
circumstances,  was  a  voluntary  payment  precluding  the  party  from 
contesting  it  afterwards.     The  case  of  Hearsey  v.  Pryn,  7  Johns.  179, 
was  an  action  to  recover  back  toll  which  had  been  illegally  demanded ; 
and  Spencer,  Justice,  in  delivering  the  opinion  of  the  court,  says,  the 
law  is  well  settled,  that  an  action  may  be  sustained  against  an  agent 
who  has  received  money,  to  which  the  principal  had  no  right,  if  the 
agent  has  had  notice  not  to  pay  it  over.     And  in  the  case  of  Fry  v. 
Lockwood,  4  Cowen,  456,  the  court  adopts  the  principle,  that  when 
money  is  paid  to  an  agent  for  the  purpose  of  being  paid  over  to  his  priu* 
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rcipal,  and  is  actually, paid. over,  no  suit  will  lie  against  the  agent  to 
recover  it  back.  But  the  distinction  taken  in  the  case  of  Ripley  t>. 
Gelston,  9  Johns.  201,  is  recognized  and  adopted ;  that  the  cases 
which  exempt  an  agent  when  the  money  is  paid  over  to  his  principal 
without  notice,  do  not  apply  to  cases  where  the  money  is  paid  by 
compulsion,  or  extorted  as  a  condition,  &c.  From  this  view  of  the 
cases,  it  may  be  assumed  as  the  .settled  doctrine  of  the  law,  thai, 
where  money  is  illegally  demanded  and  received  by  an  agent,  lip 
cannot  exonerate  l^imsqlf  firpm  personal  responsibility  by  paying  it 
over  to  his  principal,  if  he  has  had  notice  not  to  pay  it  over.  The 
answer,  therefore,  to  the  third  point  must  be,  that  the  collector  is 
personally  liable  to  an  action  to 'recover  back  an  excess  of  duties 
jpajd  to  him  as  collector,  under  the  circumstances. stated  in  the  point*; 
.althpugh  he  may  have  paid  over  the  money  into  the  treasury. 

12P.410;  13P.203;  3H.106,236;  4H.327;  7  H.  166;  10,0.412;  6  Wal.  MX, 
720;  7Wal.l22;  12W.209;  22W.639;  10.863;  20.461,470;  6  0.  Ill ;  7  0. 186; 
•8  O.  644. 


John  Hagan,  Plaintiff  in  >Error,  t>.  Thomas  J.  Foison. 

10  P.  160. 

The  .plaintiff  in  error  must  show  that  tho  amount  in  controversy  is  sufficient  to  support  tot 

jurisdiction. 

Error  to  the  district  .court  of  the  United.  States  for  the  southern 
.district  of  Alabama. 

Coxe,  for  the  plaintiff  in  error. 

Key,  for  the  defendant. 

Story,  J.,  delivered  the  opinion  of  the  court 

The  court  are  npt  satisfied  that  this  case  is  within  their  appellate 
jurisdiction.  To  support  th^tt  jurisdiction,  it  is  necessary  that  it 
should  appear  upon  the  face  of  the  record,  or  upon  affidavits  to  he 
filed  by  the  parties,  that  the  sum  or  value  in  controversy  exceeds 
$2,000,  exclusive  of  costs.  The  onus  probmdi  is  upon  the  party 
.seeking  to  obtain  a  revision  of  the  case,  to  establish  .the  jurisdiction. 
Here  the  whole  matter  in  controversy  is  the  ownership  of  one  negro 
woman  find  two  children,  who  are  slaves ;  and  litis  not  supposed  that 
.their  value  can  be  equal  to  $2,00Q.  The  bond  in  the  case,  in  the 
nature  of  a  forthcoming  bond?  in  a  larger  penalty,  does  not  v^ry  the 
result  But  the  plaintiff  in  error  is  at  liberty  to  establish,  if  necessary, 
that  the  valu.e  exceeds  that  sum.  Bqt  there  are  other  cases  on  the 
docket,  between  the  plaintiff  in  error  and  other  persons,  which  in- 
,vqlved  the  same  points,  which  have  been  axgue^  in  this  >cafle.  If  any 
of  these  cases  involved  a  sum  or  vaj,ue  which  entitles  the  court  to 
take  jurisdiction,  we  will  hereafter  give  an  opinion  upon  those  points. 
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William  C.  &  Vbntkesb  «*  a/.,  Executors  of  Lovic  Venthess, 
deceased,  Plaintifls  in  Error,  *•  Neal  Smith,  Administrator  of  John 
Clahi,  deceased. 

10  P.  161. 

An  objection,  that  the  piaintinT,  as  administrator  ud  colligendum,  had  not  power  to  sue,  should 

be  taken  by  plea  in  abatement. 
An  administrator  ad  colligendum,  under  the  laws  of  Mississippi,  has  power  to  sue  in  an  action 

Of  W0RIMM* 

Where  a  party  defendant  died,  and  npon  scire  facias,  a  person  appeared  as  administratrix, 
and  on  her  death,  and  another  scire  facias,  others  appeared  as  executors  of  the  defendant, 
and  the  record  showed  regular  continuances  from' term  to  term:  Held,  there  was  no  dis- 
continuance. 

Under  an  exception  to  the  admission  of  evidence,  it  ia  incumbent  on  the  plaintiffs  in  error 
to  show  the  error  satisfactorily,  and  if  the  exception  is  too  vague  to  enable  the  court  to  sea 
clearly  that  the  testimony  was  illegal,  the  judgment  will  not  be  reversed. 

Under  the  laws  of  Alabama,  an  executor  or  administrator  cannot  sell  personal  property  at 
private  sate,  nnlest  so  directed  by  the  will  of  a  testate*; nor  can  they  sell  at  all  without 
an  authority  from  the  orphans'  court 

Executors  and  administrators  must  pursue  strictly  their  powers  of  sale,  otherwise  they  do 
not  devest  the  title,  or  conclude  those  interested. 

Tbb  case  is  stated  in  the  opinion  of  the  court. 

Jones,  for  the  plaintiffs. 

Key,  contra. 

*  Thompson,  J.,  delivered  the  opinion  of  the  court*  [  *  167  ] 

This  case  comes  trp  from  the  district  court  of  the  district 
of  Mississippi,  upon  a  writ  of  error.  It  is  an  action  of  detinue,  to 
recover  five  negro  slaves,  of  which  John  Clark,  deceased,  was  the 
owner.  The  plaintiff,  in  the  court  below,  prosecuted,  as  administra- 
tor ad  colKgentkm,  under  letters  of  administration  granted  by  the 
judge  of  probate  of  Wilkinson  county,  in  the  State  of  Mississippi* 
The  action  appears,  by  the  record,  to  bate  been  commenced  in  the 
year  1822,  against  Lovic  Ventress ;  and  after  the  cause  was  at  issue, 
and  before  trial,  Lovic  Ventress  died,  and  a  scire  facias,  tested  the 
first  Monday  in  April,  1863,  was  issued  against  Elizabeth  Ventress, 
administratrix,  &c,  wire  afterwards  appeared  in  court,  and  the  cause, 
as  is  stated  upon  the  record,  was  legally  continued*  At  a  subsequent 
term  of  the  cottrt,  the  cause  being  legally  continued,  as  is  alleged,  the 
death  of  the  ^defendant,  Elizabeth  Ventres*,  the  administratrix,  was 
suggested  and  admitted  to  be  true ;  and  thereupon  a  scire  facias  was 
issued  to  the  present  defendants  in  the  court  beloW,  as  executors  of 
Lovic  Ventress,  tested  the  first  Monday  in  October,  1826,  and  due 
service  thereof  upon  the  defendants  was  returned.  The  record  then 
states  that  afterwards,  in  January  term,  1834,  to  which  term  the  cause 
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was  regularly  continued  by  consent,  the  parties  appeared 
[  *  168  ]  #by  their  attorneys,  and  the  cause  was  tried,  and  a  verdict 

found  for  the  plaintiff!  Upon  the  trial,  two  bills  of  excep- 
tions were  taken.  One  in  relation  to  the  admissibility  of  evidence, 
and  the  other  upon  instructions  given  by  the  court  to  the  jury  upon 
the  merits  of  the  case,  which  will  be  noticed  hereafter. 

It  will  be  necessary,  in  the  first  place,  to  dispose  of  two  objections, 
arising  upon  the  record,  which  have  been  raised  against  the  plaintiff's 
right  to  maintain  the  present  action :  — 

1.  That  the  letters  of  administration  ad  colligendum,  granted  by 
the  court  of  probates  in  Mississippi,  did  not  vest  in  the  plaintiff  any 
right  or  title  to  the  possession  of  the  property  in  question,  or  author- 
ize  him  to  maintain  an  action  to  recover  it,  even  if  a  good  title  was 
shown  in  the  legal  representatives  of  John  Clark  in  Alabama. 

2.  That  the  record  shows  a  discontinuance  of  the  cause,  and  a 
mis-triaL 

It  may  be  proper  to  observe,  with  respect  to  the  first  of  these  ex- 
ceptions, that  as  it  rests  upon  the  disability  of  the  plaintiff  to  sue,  it 
ought  to  have  been  pleaded  in  abatement ;  but  as  we  think  the  objec- 
tion untenable,  in  whatever  form  it  is  raised,  we  shall  proceed  to 
notice  it  in  the  manner  in  which  it  is  now  presented. 

These  letters  of  administration  recite  that  John  Clark,  of  Clark 
county,  in  the  State  of  Alabama,  as  it  is  said,  had,  at  his  decease, 
personal  property  within  this  State,  the  administration  whereof  can- 
not be  immediately  granted,  but  which,  if  speedy  care  be  not  taken, 
may  be  lost,  destroyed,  or  diminished ;  to  the  end,  therefore,  that  the 
same  may  be  preserved  for  those  who  shall  appear  to  have  a  legal 
right  or  interest  therein,  we  do  hereby  request  and  authorize  Need 
Smith  to  secure  and  collect  the  said  property,  wheresoever  the  same 
may  be  in  this  State,  or  in  Wilkinson  county,  whether  it  be  goods, 
chattels,  debts,  or  credits,  and  to  make  a  true  and  perfect  inventory 
thereof,  &c. 

These  letters  of  administration  were  granted  under  the  authority 
of  an  act  of  the  legislature  of  Mississippi,  (Laws  of  Mississippi,)  281, 
which  empowers  the  chief  justice  of  the  orphans'  court,  in  the  county 
in  which  such  justice  resides,  whenever  he  may  deem  it  necessary,  to 
appoint  an  administrator  to  collect  together  the  goods  of  the 
[  *  169  ]  deceased,  for  the  purpose  of  depositing  *  them  in  the  hands 
of  the  chief  justice ;  out  of  which  he  shall  pay  the  debts  of 
the  deceased,  and  be  liable,  in  law,  as  other  administrators.  The 
argument  at  the  bar  is,  that  the  power  given  to  the  administrator, 
does  not  authorize  him  to  bring  a  suit.  That  no  such  power  is  ex* 
pressly  given,  nor  is  it  implied  in  the  power  to  collect.     The  words 
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of  the  statute  are  general,  to  collect  together  the  goods  of  the 
deceased.  The  power  vested  in  the  magistrate  to  appoint  such  ad- 
ministrator, is  discretionary  whenever  he  may  deem  it  necessary* 
And  if  the  words  of  the  act,  upon  any  reasonable  interpretation,  will 
admit  of  a  construction  which- will  uphold  the  authority  given  by  the 
letters  of  administration,  they  ought  not  to  be  so  construed  as  to 
impute  to  the  magistrate  an  unauthorized  exercise  of  power.  And 
if  we  look  to  the  letters  of  administration,  the  power  to  sue  is  neces- 
sarily implied  in  the  language  there  used:  tt'We  do  hereby  authorize 
the  said  Neal  Smith  to  secure  and  collect  the  said  property,  whether 
it  be  goods,  chattels,  debts,  or  credits"  &c.  These  words  are  amply 
sufficient  to  authorize  the  bringing  of  suits,  if  necessary  for  the  pur- 
pose  of  executing  the  power,  and  is  certainly  no  forced  interpretation 
of  the  word  collect,  as  used  in  the  statute,  to  consider  it  as  implying 
the  authority  to  bring  suits.  In  the  case  of  Irwin  and  Wright  v. 
Peak,  Walker,  Rep.  386,  decided  in  the  supreme  court  of  Mississippi, 
in  the  year  1831,  it  was  held  that  an  administrator  ad  colligendum^ 
may  bring  suits.  This  power,  however,  in  the  view  of  the  court, 
rested  upon  a  statute  referred  to  in  the  opinion,  but  which  has  not 
been  produced  on  the  argument  of  this  case.  But  the  decision  is  so 
recent,  and  referring  expressly  to  the  statute,  we  think  we  may  safely 
rely  upon  it  as  an  authority  to  sustain  the  right  to  sue,  under  the 
power  given  by  the  letters  of  administration  in  this  case.  And  we 
the  more  readily  adopt  this  conclusion,  because  we  think  the  right  to 
sue  is  necessarily  implied  in  the  authority  to  collect  the  goods,  chat* 
tels,  rights,  and  credits.  The  grant  of  the  power  carries  with  it  all 
the  usual,  ordinary,  and  necessary  means  to  effectuate  the  beneficial 
exercise  of  the  power. 

2.  The  proceedings,  as  stated  upon  the  record  to  continue  the 
cause,  appear  to  have  been  in  conformity  to  a  statute  of  that  State, 
(Mississippi  Statutes,  238,)  which  provides  that,  when  any 
*  suit  shall  be  depending  in  any  court,  and  either  of  the  [  *  170  ] 
parties  shall  die  before  judgment,  the  executors  or  adminis- 
trators of  the  deceased,  in  case  the  cause  of  action  by  law  survives, 
shall  have  full  power  to  prosecute  or  defend  such  action ;  and  the 
court  is  authorized  and  required  to  render  judgment  for  or  against 
the  executor  or  administrator,  as  the  case  may  require ;  and  a  scire 
facias  is  authorized  to  be  issued,  to  call  in  the  executor  or  adminis- 
trator to  make  himself  a  party ;  and  such  was  the  course  adopted  in 
the  present  case,  as  appears  from  the  record.  Upon  the  death  of 
Lovic  Ventress,  a  scire  facias  issued  to  Elizabeth  Ventress,  the  ad- 
ministratrix, who  appeared  and  became  a  party  to  the  suit,  and  the 
cause  was  continued;  and  upon  the  death  of  the  administratrix  an- 
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otker  scire  facias  issued,  to  call  in  the  defendants,  the  executots  of 
Lovic  Ventress,  who  appeared  and  became  parties  to  the  suit,  which, 
according  to  the  record,  was  regularly  continued,  by  consent,  to  the 
term  of  the  court  when  the  cause  was  tried.  For  what  reason  or 
under  what  circumstances  Elizabeth  Veutress  was  appointed  admin- 
istratrix of  Lovic  Veutress,  when  the  defendants  were  his  executors, 
does  not  appear.  But  the  court  will  not  intend  that  it  was  without 
authority.  Circumstances  may  readily  be  supposed  to  have  existed 
that  would  require  the* appointment  of  an  administration  for  some 
special  purpose.  Whether  she  was  a  general  administratrix,  or  only 
one  with  limited  powers  for  some  special  purpose,  does  not  appear. 
But  when  the  record  states  that  the  cause  was  regularly  continued, 
by  consent  of  the  present  parties,  who  were  fully  competent  to  give 
such  consent,  there  can  be  no  ground  upon  which  this  court  can  now 
consider  the  cause  discontinued. 

3.  The  next  objection  arises  upon  a  bill  of  exceptions  taken  at  the 
trial,  relative  to  the  admission  of  evidence. 

The  plaintiff  ofiered  in  evidence  the  deposition  of  Neal  McNair, 
and  the  objection  arises  upon  the  answer  to  the  tenth  croas-interroga- 
tory,  which  is  as  follows :  "  Were  they  not  sent  away,  or  intrusted  to 
some  person  to  be  removed  and  sold  by  the  administrator  or  adminis- 
tratrix, or  other  personal  representative  of  John  -Clark,  in  the  State 

of  Alabama?"  Answer:  "Deponent  salth  he  has  reason 
[  *  171  ]  to  believe,  and  doth  believe,  that  the  said  negroes  *  were 

removed  and  sold,  not  by  the  authority  or  request  of  the 
administratrix  or  any  other  .person  representing  said  estate."  This 
answer  was  objected  to  on  the  part  of  the  defendant,  but  admitted  by 
the  court,  to  be  read  to  the  jury.  The  whole  deposition  is  not  set 
out  in  the  bill  of  exceptions;  and  this  question  and  the  answer  stand* 
ing  alone,  unconnected  with  the  antecedent  and  subsequent  inter* 
rogatories  and  answers,  are  in  .a  great  measure  unintelligible,  The 
vary  form  of  the  interrogatory  shows  the  question  to  have  had  rela- 
tion  to  some  antecedent  inquiry,  and  is  vague  and  indefinite.  "  Were 
they  not  sent  away,  or  intrusted  to  some  person  (naming  no  one)  to 
be  removed  and  sold  by  the  administrator  or  administratrix,  or  other 
personal  reypresentative  of  John  Clark  ?  "  It  seemed  to  be  a  fishing 
inquiry,  that  would  hardly  admit  of  a  direct  and  positive  answer. 
Had  it  been  a  direct  question  to  some  specific  feet,  the  belief  of  the 
witness  would  be  no  legal  answer.  The  belief  of  a  witness  is  a  con- 
clusion from  facts.  The  witness  should  state  facts,  and  the  oondn- 
sion  to  be  drawn  from  them  rests  with  the  jury.  Although  this 
answer,  standing  alone,  may  not  be  strictly  admissible,  yet,  wheaa 
connected  with  other  facts  of  the  deposition,  it  might  not  be  objeo* 
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tionable*  Subsequent  inquiries  might  have  drawn  from  the  witness 
the  facts  upon  which  his  belief  was  founded;  and  all  being  submitted  to 
the  jury,  the  belief  of  the  witness. might  be  at  least  rendered  harmless* 
It  does  not  appear  how  or  under  what  authority  this  deposition  waa 
taken,  or  whether  the  parties  were  present  or  not  If  they  were,  and 
no  objection  was  made  to  the  answer,  it  ought  to  be  considered  a 
waiver,  and  the  exception  not  allowed  at  the  trial*  It  is  incumbent 
pa  the  plaintiff  to  make  out  the  error  clearly  and  satisfactorily;  every 
reasonable  intendment  should  be  in  favor  o£  the  judgment ;  and  we 
think  the  •  exception  too  vague  to  justify  a  reversal  of  the  judgment 

4.  This  second  bill  of  exceptions  embraces  the  merits  of  the  case, 
and  turns  upon  the  validity  of  the  purchase  of  the  slaves  by  Lovic 
Ventressin  his  lifetime.  The  facts  upon  which  the  oourt  was  called 
.ppon  to  instruct  the  jury  on  this  question,  are  briefly  these :  — 

The  slaves  in  controversy  were  the  property  of  John  Clark, 
*of  Alabama,  and  in  bis  possession  at  the  time  of  his  death,  [  *  172  ] 
in  the  year  1818.  His  widow,  Abigail  Clark,  was  appointed 
administratrix  of  his  estate,  and  in  .May,  1819,  intermarried  with  Job* 
Farrington,  and  in  June,  1819,  filed  an  inventory  of  John  Clark's 
estate,  including  therein  the  slaves  in  question.  On  the  1st  of  No- 
vember, of  the  same  year,  the  letters  of  administration  to  her  were 
revoked,  and  administration  granted  to  Neal  Smith,  the  present  plain* 
tifli  in  the  oourt  below.  In  August,  1819,  the  county  court  of  Cl&tik 
county,  in  the  State  of  Alabama,  authorized  Abigail  Farrington,  the 
administratrix  of  John  Clark,  to  sell  all  the  personal  property  of  John 
Clark  except  .the  .negroes ;  and  it  does  not  appear  that  any  order  of 
jsale  of  the  slaves  of  John  Clark  bad  been  obtained.  The  defendants 
offered  no  other  evidence  of  title  to  the  slaves  than  a  bill  of  sale  from 
James  McDonald  to  the  defendants'  testator,  in  Wilkinson  county,  in 
the  State  of  Mississippi,  dated  November  2, 1819,  for  the  considera- 
tion of  $1,900,  which  was  paid  at  the  time  of  sale,  and  wfciob  was 
deemed  a  full  and  fai?  value  of  the  slaves.  Upon  this  evidegee,  the 
plaintiffs'  counsel  requested  the  court  to  charge  the  jury — 

1.  That  it  must  appear  in  evidence  to  the  jury  that  Abigail  OJark 
was  authorized,  by  an  .order  of  the  court  of  Alabama,  to  aeU  the 
slaves,  or  she, could  convey  no  legal  title  to  them. 

2.  That  it  must  also  appear  by  evidence  to  the  jury,  that  Jame* 
McDonald  was  authorized,  either  by  a  iegaj.  purchase  or  by  a  power 
from  the  administratrix,  to  sell  the  slaves,  or  his  conveyance  could 
not  devest  the  estate  of  Clark  of  the  legal  title  in  his  representatives. 

3.  That,  unless  both  of  the  tbove  facts  appeared,  to  wit,  the  an* 
thority  of  the  administratrix  to  sell,  and  the  authority  of  McDonald, 
either  by  a  legal  purchase  or  power  of  attorney  from  the  admin*- 
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tratrix,  that  the  title  to  the  slaves  still  remained  in  the  legal  represen- 
tatives of  John  Clark.  These  instructions  the  court  gave.  A  fourth 
was  requested,  which  the  court  refused  to  give,  and  which  it  is 
unnecessary  here  to  notice. 

The  defendants'  counsel  also  requested  the  court  to  instruct  the 
jury  upon  certain  points,  substantially  as  follows  :  — 

1.  That  if  they  believe,  from  the  evidence,  that  Abigail 
[  *  173  ]  Clark  *  became  the  administratrix  of  John  Clark,  deceased, 
and,  as  such,  held  possession  of  the  slaves  in  question,  and 
that,  after  her  intermarriage  with  John  Farrington,  she  and  her  hus- 
band were  in  possession  of  them,  and  that  the  possession  of  the  slaves 
by  the  defendants  or  their  testator,  was  acquired  directly  or  indirectly 
from  or  through  Farrington  and  his  wife,  then  the  plaintiff,  as  admin- 
istrator to  collect  the  estate  of  John  Clark,  has  no  right  to  recover  in 
this  action  against  the  defendants. 

2.  If  they  believe,  from  the  evidence,,  that  Farrington  and  his  wife, 
bo  possessing  the  slaves  by  virtue  of  the  administration  aforesaid, 
had  wasted,  embezzled,  sold,  or  otherwise  converted  the  slaves,  in 
violation  of  their  duty  as  administrators,  by  which  devastavit  the 
slaves  passed  to  the  possession  of  one  James  McDonald,  who  brought 
them  to  the  State  of  Mississippi,  and  sold  them  to  Lovic  Ventress, 
the  defendants'  testator,  for  a  full  and  valuable  consideration,  and 
that  he  purchased  them  bond  fide,  without  notice  of  such  devastavit, 
then  Lovic  Ventress  acquired  a  good  title  as  against  the  plaintiff,  and 
the  verdict  should  be  for  the  defendants. 

3.  That,  if  they  believed  that  the  slaves  belonged  to  the  estate  of 
John  Clark,  and  passed  into  the  possession  of  his  administrators,  who 
embezzled  and  disposed  of  them  in  disregard  of  their  duty  as  ad- 
ministrators, but  the  defendants'  testator,  Lovic  Ventress,  became  an 
innocent  purchaser  of  the  slaves  for  a  valuable  consideration,  without 
notice  of  the  mal-administration  of  said  Clark's  estate  in  Alabama, 
then  they  should  find  a  verdict  for  the  defendant  These  instructions 
the  court  refused  to  give. 

It  is  unnecessary  to  notice  separately  the  several  instructions 
prayed  by  the  parties,  respectively.  The  general  question  arising 
under  them,  and  one  which  lies  at  the  foundation  of  the  action, 
relates  to  the  sale  of  the  negroes  by  Abigail  Clark,  the  administratrix 
of  John  Clark.  The  several  instructions  prayed  on  the  part  of  the 
plaintiff,  and  given  by  the  court,  assume  that,  in  order  to  devest  the 
plaintiff  of  the  right  to  recover  as  the  present  administrator  of  John 
Clark,  it  must  be  shown  that  his  first  administratrix  had  authority  to 
sell  the  slaves  by  an  order  of  the  court  in  Alabama ;  and  that  James 
McDonald  was  authorized,  either  by  purchase  from  the   admin- 
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istratrix,  or  by  authority  from  her,  to  sell  the  slaves,  *in  [  *  174  ] 
order  to  devest  the  representatives  of  Clark  of  the  title,  and 
take  from  the  plaintiff  the  right  to  recover.  The  principle  assumed 
in  the  instructions  asked  on  the  part  of  the  defendants,  is,  that  the 
administratrix  of  Clark  being  in  possession  of  the  slaves,  and  that 
possession  having  passed  directly  or  indirectly  to  the  defendants,  the 
plaintiff,  as  administrator,  ad  colligendum^  of  John  Clark,  cannot 
recover  in  this  action.  And  that,  admitting  the  administratrix  had, 
by  her  conduct  with  respect  to  the  slaves,  committed  a  devastavit, 
yet,  if  the  defendants'  testator  purchased  them  bond  fide  and  for  a 
valuable  consideration,  without  notice  of  such  devastavit,  he  acquired 
a  good  title  to  the  slaves,  and  the  plaintiff  had  no  right  to  recover. 
It  may  be  observed  here  that  the  case  is  entirely  silent  in  the  state- 
ment of  the  evidence  with  respect  to  notice  by  the  defendants'  tes- 
tator, of  the  situation  of  these  slaves.  The  instruction  prayed,  how- 
ever, was  subject  to  the  decision  of  the  jury  upon  that  point;  and 
we  assume,  in  the  consideration  of  the  case,  that  Lovic  Ventress  was 
a  bond  fide  purchaser  without  notice,  and  rest  the  question  entirely 
upon  the  want  of  authority  in  the  administratrix  of  Clark  to  sell  the 
slaves.  It  may  be  observed,  in  the  first  place,  that  the  letters  of  ad- 
ministration to  her  were  revoked  before  the  sale  to  the  defendants' 
testator.  The  revocation  was  on  the  1st  of  November,  1819,  and  the 
bill  of  sale  bears  date  on  the  day  after.  There  may  be  some  mistake, 
however,  in  this,  and  we  place  no  reliance  upon  it;  as  the  want  of 
authority  in  the  administratrix  is  clearly  established  on  other  grounds. 
The  statute  of  Alabama,  (Laws  Ala.  p.  334,)  declares  that  it  shall 
not  be  lawful  for  any  executor  or  administrator  to  dispose  of  the 
estate  of  any  testator  or  intestate  at  private  sale,  except  where  the 
same  is  directed  by  the  will  of  the  testator ;  but  that  in  all  cases 
where  it  may  be  necessary  to  sell  the  whole  or  any  part  of  the  per- 
sonal estate,  application  must  be  made  to  the  orphans'  court  for  an 
order  of  sale,  which  sale  is  required  to  be  at  public  auction,  after  giv- 
ing notice  thereof  as  pointed  out  by  the  statute.  The  sale  of  these 
negroes,  although  bond  fide  and  for  a  valuable  consideration,  was  not 
made  according  to  the  provisions  of  this  law.  It  was  a  private  sale, 
and  made  without  any  order  from  the  court  The  order  of  sale  ex- 
pressly excepts  the  negroes.  The  sale  was  then  not  only 
without  authority,  *but  in  express  violation  of  the  provisions  [  *  175  ] 
of  the  statute.  Such  a  sale  cannot  be  supported  upon  any 
principles  of  law.  In  the  case  of  the  executors  of  Jones  v.  James, 
4  Munf.  194,  it  was  held,  by  the  court  of  appeals  of  Virginia,  that 
the  sale  of  a  slave  belonging  to  the  estate  of  the  testator,  by  a  person 
named  in  the  will  as  one  of  the  executors,  but  who,  at  the  time  of 
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the  sale,  had  not  qualified  op  given  the  bond  required  by  a  statute*  of 
that  State,  was*  void  against  the  executor  who  had  qualified,  although 
thfe  sale  was  bond  fide  and  for  a  valuable  consideration.  It  was  ad- 
mitted that,  if  the  question  was  to  be  decided  upon  the  principles  of 
the  common  law,  without  regard  to  the  act  of  assembly,  the  sale 
would  have  been  valid,  the  power  of  the  executor  being  derived  from 
the  wiH.  But  he  not  having  qualified  and  complied  with  the  statute, 
by  giving  the  bond  required,  the  foundation  of  his  authority  was 
done  away ;  and  ail  his  acts  were  invalid,  and  the  sale  illegal  and 
void.  The  present  is  a  much  stronger  case.  The  want  of  authority 
in  the  executor  to  sell  in  that  case,  rested  upon  the  construction  of' 
the  statute,  influenced,  in  some  measure,  by  the  policy  which  gov- 
erned its  enactment.  Bert  in  the  present  case,  the  sale  was  against 
the  express  exception  in  the  order  of  sale,  and  in  violation  of  the' 
positive  prohibition  in  the  statute  to  sell  at  private  sale.  The  law, 
in  this  class  of  cases,  is  well  settled:  that  executors  and  adminis- 
trators, in  making  sales  of  property,  must  comply  strictly  with  the 
requisites  of  all  statutary  provisions  on  the  subject ;  and  that,  unless1 
every  essential  direction  of  the  law  is  complied  with,  all  whose  in- 
terests are  affected  by  the  authority  to  sell  are  not  concluded  by  the 
sale,  7  Mass.  488,  unless,  from  a  long  acquiescence,  a  foundation  is 
laid  for  a  fair  and  reasonable  presumption,  that  the  requisites  of  the 
law  had  been  complied  with.  No  such  presumption  can  arise  in  this 
case.  It  is  a  general  rule  of  law  that  a  sale  by  a  person  who  has  no 
right  to  sell,  is  not  valid  against  the  rightful  owner.  Authority  given 
to  executors  and  administrators  to  sell,  is  a  personal  trust,  and  must 
be  strictly  pursued ;  and,  if  they  transcend  their  authority  in  any  es- 
sential particular,  their  act  is  void.  4  Johns.  Ch.  368 ;  6  Con.  Rep.  387. 
It  was  a  maxim  of  the  civil  law  that,  nemo  plus  juris  in  alium  trans- 

ferre  potest,  quam  ipse  habet;  and  this  is  a  plain  dictate  of 
[*176]  common  sense.    *It  was  also  a  principle  of  the  English 

common  law,  that  a  sale  out  of  market  overt  did  nbt  change 
the  property  from  the  rightful  owner ;  and  the  custom  of  the  city  of 
London,  which  forms  an  exception  to  the  general  rule,  has  always 
been  regarded  and  restricted  by  the  courts  with  great  care  and  vigil- 
ance, that  all  such  sales  should  be  brought  strictly  within  the  custom* 
Com.  Dig.  Tit  Market  E.  It  has  sometimes  been  contended  that  a 
bond  fide  purchase  for  a  valuable  consideration,  and  without  notice, 
was  equivalent  to  a  purchase  in  market  overt  under  the  English  law, 
and  bound  the  property  against  the  party  who  had  right.  1  Johns; 
478.  But  we  are  not  aware  that  this  Saxon  institution  of  markets 
overt,  which  controls  and  interferes  with  the  application  of  the  com-* 
mon  law;  has  ever  been  recognized'  in  any  of  the  United  States,  or' 
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received  any  judicial  sanction.  At  all  events,  no  local  usage  or  cos* 
torn  has  been  shown  applicable  to  the  present  case,  to  take  it  out  of 
the  general  principles  of  the  law  of  sales.  And,  although  the  defend- 
ants' testator  was  a  bond  fide  purchaser,  for  a  valuable  consideration 
and  without  notice ;  the  sale  being  without  authority  and  against 
law ;  he  acquired  no  title  thai  will  bind  the  property  against  the 
party  who  has  rights. 

The  judgment  of  the  court  below  must  accordingly  be  affirmed, 
with  costs. 

6.H,  233;  7  H.  706;  9  W.  408. 


Sarah  Boone  and  others,  Appellants,  v.  William  Chiles,  and  oth* 

ers,  Appellees. 

10  P.  177. 

By  consent  of  parties,  this  court  examined  a  deed  not  put  in  evidence  in  the  circuit  court,  in 

a  suit  in  equity. 
A  party  is  not  allowed  to  state  one  case  by  a  bill,  or  answer,  and  make  out  a  different  one  in 

proof;  if  he  state  merely  a  purchase,  he  cannot  show  a  conveyance. 
What  a  defendant  in  equity  must  aver  and  prove  to  entitle  himself  to  protection  as  a  bond 

fide  purchaser. 
The  English  statute  of  maintenance,  adopted  in  Kentucky,  though  it  declared  the  contract 

Toid  for  maintenance  between  the  parties,  did  not  authorize  a  dismission  of  a  suit  between 

other  parties,  though  in  furtherance  of  the  contract. 
Though  an  express  trust  does  not  begin  to  be  barred  by  lapse  of  time,  until  a  disavowal  of 

it,  yet  a  constructive  trust,  forced  on  a  party  as  a  remedy  for  a  fraud,  U  in  general  barred 

by  the  lapse  of  20  years  after  possession  taken. 
When  a  purchaser  goes  into  possession,  the  vendor  is  his  trustee  for  the  title,  and  his  cestui 

que  trust  for  the  purchase-money  ;  and  in  this  case  the  court  enforced  both  trusts  after  the 

lapse  of  more  than  20  years,  under  peculiar  circumstances,  though  there  was  no  special 

prayer  for  such  a  decree. 

Tele  material  facts  upon  which  the  court  proceeded,  as  well  as  the 
substance  of  the  pleadings  and  the  history  of  the  case,  are  detailed 
in  the  opinion  of  the  court. 

This  case  was  twice  argued ;  at  January  Term,  1835,  by  Clay, 
for  the  appellants,  and  Harding',  for  the  appellees ;  and  at  this  term 
by  Clap  and  Crittenden,  for  the  appellants,  and  Underwood  and 
Harding',  contra. 

Baudwin,  X,  delivered  the  opinion  of  the  court 

•  Reuben  Searcy  was  entitled,  by  virtue  of  the  law  of  [  *  200  ] 
Virginia  of  May,  1779,  as  an  actual  settler,  to  400  acres  of 
land  in  right  of  settlement,  and  a  preemption  of  1,000  acres  adjoining;, 
one  half  whereof  he  gave  to  John  Martin  for  location  and  patenting; 
and  by  bond,  dated  24th  September,.  1781,  bound  himself  to  convey. 
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700  acres  thereof  to  William  Hoy,  "  as  soon  as  deeds  are  made  to 
lands  in  this  country  in  general."  Hoy  was  to  have  the  first  choice 
of  the  lands — he  bought  Martin's  share.  On  the  15th  December, 
1781,  Hoy,  by  an  indorsement  on  the  bond,  assigned  it  to  George 
Boone,  his  heirs  and  assigns,  obliging  himself  "  as  surety  to  the  within 
bond,  and  if  the  within  lands  cannot  be  obtained,  by  reason  of  a 
prior  claim,  then,  and  in  that  case,  700  acres,  equal  in  quality  and 
convenience,  shall  discharge  the  within  bond."  On  the  30th  April, 
1783,  George  Boone,  by  another  assignment  on  the  bond,  assigned 
his  right  to  Thomas  Boone,  his  heirs  or  assigns,  without  recourse,  if 
Hoy  or  his  heirs  are  sufficient  to  make  good  the  bond ;  if  not,  George 
Boone  bound  himself  and  heirs  to  make  it  good  to  Thomas  Boone, 
his  heirs  and  assigns.    ■ 

William  Hoy  obtained  a  patent  in  his  own  name,  in  1785,  for  the 
whole  tract,  containing,  by  actual  survey,  about  2,000  acres.  Thomas 
Boone  was  in  Kentucky  in  1802, 1810,  and  1819,  in  the  neighborhood 
of  the  land,  but  never  took  possession  of  any  part,  or  instituted  any 
suit  to  recover  them ;  he  resided  and  died  in  Pennsylvania.  In  1823 
he  filed  a  bill  in  the  circuit  court  of  Kentucky  against  William  Chiles, 
Hezekiah  Boone,  George  Boone,  Nicholas  Smith,  Jr.,  Nicholas 
Smith,  Sen.,  Jacob  Smeltzer,  George  H.  Baylor,  Joseph  Smith,  John 
Evalt,  and  Joseph  Cummins,  praying  for  a  conveyance  of  the  legal 
title,  and  account  of  rents  and  profits,  and  such  other  and  further  re- 
lief as  his  case  may  require.  After  his  death,  in  December,  1817,  the 
bill  was  duly  revived  by  his  heirs.  By  an  amended  bill  the  heirs  of 
John  South  were  made  defendants,  in  1824.  By  another  amended  bill, 
the  heirs  of  William  Hoy  were  likewise  made  defendants,  in  1827. 
In  1832,  the  plaintiffs,  by  an  amendment  to  their  bill,  averred  that 
Reuben  Searcy  was  dead,  intestate,  and  without  heirs  in  Kentucky, 
and  made  the  heirs  of  George  Boone  parties. 

The  several  answers  of  the  defendants  present  distinct 
[  •  201  ]  cases  •  for  our  consideration ;  each  depending  on  its  own 
circumstances,  requires  a  separate  view  and  examination ; 
that  of  William  Chiles  will  be  first  considered.  The  general  ground 
of  relief  set  forth  by  the  plaintiffs,  against  all  the  defendants,  is 
founded  on  the  assignments  of  Searcy's  bond  to  Thomas  Boone,  as 
conveying  the  equitable  title  to  the  700  acres,  of  which  Hoy  held  the 
legal  title ;  on  this  the  general  equity  of  the  bill  depended,  which 
the  plaintiffs  made  out.  In  the  original  bill,  it  was  charged  against 
William  Chiles,  that  Thomas  Boone,  by  the  bond  and  assignments, 
had  a  clear  equity  to  the  one  half  of  the  land  patented  to  Hoy,  (but  was 
content  to  hold  the  parcels  decreed  to  Chiles,  as  afterwards  explained,) 
of  which  plaintiff  had  never  been  devested.    That  in  1802  he  had  made 
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an  assurance  that  he  would  convey  to  Hezekiah  Boone,  provided  he 
would  pay  him  in  four  years,  JE700 ;  but  the  purchase  was  declined, 
no  money  paid,  and  the  arrangement  given  up.  That  in  1818  Chiles 
and  the  other  defendants,  in  their  own  and  complainant's  name,  filed 
a  bill  in  the  Bourbon  circuit  court  of  Kentucky,  against  the  heirs  of 
Hoy,  charging  that  plaintiff  sold  the  land  to  Hezekiah  Boone,  and  he 
to  Chiles,  and  that  all  the  plaintiffs  in  that  suit  desired  the  heirs  of 
Hoy  to  convey  the  legal  title  which  was  prayed  for  by  the  bill ;  that. 
Chiles  obtained  a  decree  for  a  conveyance,  and  a  deed  from  a  com- 
missioner appointed  by  the  court,  to  himself,  of  the  interest  of  Hoy's 
heirs ;  Chiles  having  full  notice  of  Thomas  Boone's  title,  and  that 
the  contract  with  Hezekiah  Boone  had  not  been  complied  with.  The 
bill  also  charges,  that  the  Bourbon  suit  was  fraudulently  instituted, 
and  prosecuted  without  the  knowledge  of  Thomas  Boone ;  that  he 
never  consented  that  the  deed  should  be  made  to  Chiles,  who  had  no 
just  claim  to  the  land,  but  had  engaged  to  maintain  Smeltzer,  Smiths, 
Evalt,  Cummins,  and  Baylor,  in  the  possession  of  it  Chiles,  in  his 
answer,  admits  the  bond  and  assignment  to  Thomas  Boone ;  he  then 
sets  up  a  sale  by  Thomas  to  Hezekiah  Boone ;  and  that  on  the  30th 
October,  1817,  he,  Chiles,  purchased  from  the  latter,  by  a  written 
contract  referred  to.  He  admits  the  suit  in  Bourbon  county  was 
brought  by  himself,  Thomas  Boone,  the  now  complainant,  George, 
and  Hezekiah  Boone,  on  which  there  was  a  decree  and  con- 
veyance made  to  him  as  charged,  and  refers  to  •  the  pro-  [  •  202  ] 
ceedings  in  that  suit,  relying  on  it  as  a  bar  to  all  claim  by 
Thomas  Boone  for  the  purchase-money.  He  admits  full  knowledge 
of  plaintiffs'  interest,  coupled  with  the  knowledge  that  he  had 
parted  with  it ;  that  the  sale  was  ratified  by  his  agent  by  power  of 
attorney,  and  the  agent's  signature  to  the  contract  of  purchase, 
both  of  which  are  made  part  of  his  answer.  He  insists  on  the  sale 
to  Hezekiah,  denies  fraud  in  instituting  the  Bourbon  siyt,  and  an- 
swers its  being  done  without  plaintiffs'  knowledge,  by  averring  it 
was  under  the  power  of  attorney  and  contract  with  Hezekiah  Boone, 
and  pleads  the  record  as  an  estoppel  in  bar  of  plaintiffs'  assertions, 
which  he  denies. 

He  also  further  states,  that  he  has  purchased  out  and  holds  the  in- 
terest of  Hoy's  heirs,  as  he  can  show  by  title  and  contracts  regularly 
made  out,  and  sets  up  the  lapse  of  time  and  total  dereliction  of  his 
claim,  as  a  bar  to  plaintiffs'  right  to  any  land.  The  answer  con- 
cludes by  averring  payment  by  Hezekiah  to  Thomas  Boone,  of  the 
money  due  on  the  contract  of  1802 ;  if  any  balance  is  due  offers  to 
pay  it,  but  insists  that  plaintiff  has  no  right  to  the  land  to  which 

•6 


66  SUPREME   COURT   OP  THE  UNITED   STATES. 

Boon*  v.  Chita.    10  P- 

Chiles  holds  the  legal  title,  and  has  a  right  to  hold  it,  on  doing  equity 
to  plaintiff,  if  not  already  done. 

In  the  amended  bill  against  Hoy's  Heirs,  the  plaintiffs  charged 
Chiles  with  having  fraudulently,  and  with  knowledge  of  Thomas 
Boone's  equitable  interest,  obtained  a  conveyance  of  the  title  of  three 
of  the  children  of  William  Hoy,  one  of  whom  was  Celia  Newland 
and  her  husband. 

In  answer  to  this  bill,  Chiles  admits  the  purchase  from  two  of  these 
children  directly  to  himself,  and  that  Newland  and  wife  sold  to  Green 
Clay,  who  conveyed  to  him ;  he  then  alleges  Clay  to  have  been  an 
innocent  purchaser  for  a  valuable  consideration,  without  notice,  till 
his  purchase  was  complete,  and  prays  protection  as  to  this  part  of 
the  land. 

This  presents  the  contest  between  the  plaintiffs  and  Chiles  in  a 
double  aspect ;  first,  as  to  his  claim  generally,  and  next,  as  to  his 
claim  under  Green  Clay,  as  to  the  share  of  Mrs.  Newland,  which 
will  be  distinctly  considered.  The  power  of  attorney  from  Thomas 
to  George  Boone,  dated  1st  October,  1787,  authorized  him  to  de- 
mand and  receive  a  deed  from  William  Hoy  for  the  700 
[  *203  ]  *  acres,  to  act  fully  for  him  in  the  premises,  to  appoint  at- 
torneys under  him  ;  and  on  receiving  a  title  and  conveyance 
in  the  name  of  Thomas  Boone,  to  give  a  discharge  of  the  bond  and 
Hoy's  engagement  The  agreement  between  Thomas  and  Hezekiah 
Boone,  dated  30th  November,  1802,  was  for  the  conveyance  of  this 
land,  for  ,£700,  to  be  paid  in  four  years,  with  an  option  to  Hezekiah, 
within  that  time,  to  take  the  land  or  not. 

The  agreement  under  which  Chiles  claims  to  have  purchased,  is  in 
the  following  words :  — 

"Articles  of  agreement  made  and  entered  into  the  30th  day  of  Oc- 
tober, 1817,  between  Hezekiah  Boone,  of  the  county  of  Woodford, 
and  George  Boone,  of  the  county  of  tfie  county  of  Shelby,  of  the  one 
part,  and  William  Chiles,  of  the  county  of  Montgomery,  of  the  other 
part,  and  all  of  the  State  of  Kentucky,  witnesseth,  that  the  said  Hez- 
ekiah and  George  has  this  day  delivered  up  to  the  said  Chiles  all  the 
papers  they  hold  relative  to  the  tract  of  land  containing  700  acres,  it 
being  a  part  of  a  settlement  and  preemption  granted  by  the  commis- 
sioners to  Reuben  Searcy ;  and  the  said  Hezekiah  and  George  Boone 
further  agrees  that  the  said  Chiles  shall  have  the  free  use  of  all  the 
said  papers,  for  the  purpose  of  coercing  the  title  to  said  land,  if  any 
is  to  be  had,  if  not  to  get  the  amount  in  cash ;  and  the  said  Chiles, 
on  his  part,  is  to  use  diligence  in  getting  the  title  or  the  cash  for  said 
700  acres  of  land,  and  is  hereby  authorized  to  effect  the  above  pur- 
poses, either  by  suit  or  by  compromise,  provided  the  compromise  is 
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w*t  for  less  than  $3,000,  as  he  may  think  the  most  advantageous  te 
the  parties  to  this  article ;  and  the  said  Chiles  farther  agrees,  on  his 
part,  to  defray  all  the  expenses  of  the  above-mentioned  investigation ; 
and  when  the  above  business  is  finished,  the  said  Chiles  agrees,  fur* 
ther,  to  pay  over  the  one  equal  half  of  the  proceeds  of  the  above 
business,  if  in  cash  or  bonds,  and  if  in  land,  the  one  equal  half  of 
what  may  be  obtained,  to  the  said  Hezekiah  Boone,  and  the  other 
half  the  said  Chiles  keeps  for  himself;  and  the  said  George  Boone 
declares  himself  satisfied  with  the  above  contract.  For  the  true  per- 
formance of  the  above,  the  said  Chiles  and  Hezekiah  Boone 
bind  themselves  each  to  the  other  in  the  •  penalty  of  $10,000.  [  #  204  ] 
Given  under  our  hands  and  seals  the  date  above  written. 

Hezekiah  Boone,  [seal.] 
George  Boone,      [seal.] 
#  Attorney  in  fact  for  Thomas  Boone. 

u  Teste,  &a"  William  Chiles,    [seal.] 

These  are  the  papers  referred  to  in  Chiles's  answer,  on  which  he 
relies  to  make  himself  a  purchaser  of  the  equitable  title  of  Thomas 
Boone ;  under  which  he  obtained  a  decree  of  the  Bourbon  court,  a 
deed  from  the  commissioner  of  the  whole  legal  title  of  Hoy's  heirs, 
and  a  deed  from  two  of  them  to  himself. 

From  the  evidence  in  the  record,  it  appears  Very  clearly  that  Hez- 
ekiah Boone  never  complied  with  the  agreement  with  Thomas  Boone ; 
paid  no  part  of  the  purchase-money ;  and  abandoned  the  contract 
many  years  before  the  agreement  with  Chiles,  to  whom  the  state  of 
the  contract  was  explained  before  his  agreement  with  Hezekiah  and 
George  Boone.  As  a  matter  of  law,  it  is  equally  clear  that  the  power 
of  attorney  to  George  Boone,  gave  him  no  authority  to  sell  the  land, 
or  to  take  a  conveyance  from  the  heirs  of  Hoy,  to  any  other  person 
than  Thomas  Boone  or  his  heirs.  Chiles  admits,  that  when  the 
agreement  was  made  between  him,  Hezekiah  and  George  Boone,  he 
knew  of  the  title  of  Thomas  Boone ;  that  he  instituted  and  conducted 
the  suit  in  the  Bourbon  court,  under  the  power  of  attorney  to  George 
Boone,  who  signed  the  agreement  of  1817,  as  the  attorney  in  fact  of 
Thomas.  Chiles  does  not  pretend  to  have  ever  paid,  or  agreed  to  pay 
any  thing  for  the  land  ;  on  the  contrary,  the  agreement  shows  he  was* 
to  pay  nothing  from  his  own  pocket,  in  any  event,  except  the  ex* 
penses  to  be  incurred.  It  does  not  even  purport  to  be  a  purchase,  or 
contain  one  clause  or  word  which  can  be  construed  as  such.  The 
papers  are  delivered  up  to  him  for  the  purpose  of  coercing  the  title, 
or  getting  the  amount  in  cash ;  one  half  of  which,  in  case  of  success 
he  is  to  give  to  Hezekiah  Boone,  and  retain  the  other  for  his  own  use 
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Nothing  is  to  go  to  Thomas.     George  Boone,  his  agent,  consents  to 
it ;  and  Chiles  procures  the  legal  tide  to  himself  in  virtue  of  these 

papers. 
[  *  205  ]      *  Such  is  the  case  between  the  parties,  as  presented  by  the 

pleadings,  exhibits,  and  evidence.  A  court  of  equity  must 
be  regardless  of  all  its  rules,  before  it  can  recognize  Chiles  as  a  pur- 
chaser, or  as  having  any  right  whatever  in  the  land ;  it  must  also  for- 
feit its  character,  if  it  sanctions  such  a  course  of  iniquitous  fraud. 
We  deem  it  wholly  useless  to  contrast  the  relative  equities  of  the 
plaintiffs  and  Chiles,  in  order  to  affirm  their  right  to  a  decree  for  the 
conveyance  of  the  legal  title,  obtained  in  violation  of  every  principle 
which  governs  courts  of  equity ;  unless  he  has  made  out  some  objec- 
tions to  the  relief  prayed,  on  grounds  unconnected  with  the  justice  of 
the  case. 

It  is  objected  that,  inasmuch  as  the  condition  of  Searcy's  bond  to 
Hoy  was  satisfied  on  the  latter  obtaining  the  patent,  the  plaintiffs  can 
have  no  equity  by  its  assignment  This  would  be  a  sufficient  answer 
to  a  suit  against  Searcy ;  but  is  none  to  a  suit  against  Hoy's  heirs, 
to  enforce  the  performance  of  the  terms  of  the  assignment  from  Hoy 
to  George  Boone ;  which  were  an  agreement  to  transfer  the  700  acres, 
or  an  equivalent  in  quantity  and  convenience.  As  between  Hoy  and 
Boone,  and  his  assigns ;  this  gave  a  right  to  call  on  Hoy  for  the  legal 
title,  which  Chiles  has  taken  to  himself,  when  the  equity  was  in  the 
plaintiffs ;  whose  equity  depends,  not  on  the  bond  of  Searcy,  but  the 
contract  of  Hoy,  made  by  the  assignment  of  his  equitable  interest  in 
the  land. 

This  view  of  the  case  disposes  of  the  objection  that  the  heirs  of 
Searcy  are  not  parties ;  they  had  no  interest  in  the  land ;  their  father's 
bond  was  satisfied  by  the  performance  of  the  condition,  when  the 
patents  were  obtained  by  Hoy ;  who,  by  purchase  from  Martin  and 
Searcy,  held  the  legal  title  to  the  whole  1,400  acres,  subject  to  be 
devested  only  by  the  equity  of  Boone,  derived  by  this  agreement  to 
transfer  the  one  half.  No  act,  therefore,  remained  to  be  performed 
by  the  heirs  of  Searcy ;  the  title  of  Boone  becomes  complete,  by  the 
union  of  his  equitable,  with  Hoy's  legal  title,  without  any  interposi- 
tion of  the  heirs  of  Searcy,  who  have  no  interest  to  defend  or  title  to 
convey.  The  purchase  from  Martin  removes  another  objection,  aris- 
ing from  Hoy  having  the  first  choice  of  the  land,  and  dying  without 

having  made  it ;  whereby,  as  is  alleged,  the  subject-matter 
[  *  206  ]  of  the  *  bill  was  too  vague  to  authorize  a  decree  in  favor  of 

the  plaintiffs.  As  Hoy  held  the  whole  tract,  there  was  no 
necessity  for  his  making  the  selection,  it  being  immaterial  to  him 
which  part  he  held  under  Martin  or  Searcy ;  his  not  making  the  elec- 
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tion,  and  holding  the  whole  in  fraud  of  the  rights  of  his  assignee, 
could  not  prejudice  him,  to  whom  he  had  transferred  as  well  the  right 
of  selection,  as  the  land  itself  in  equity.  Independently,  however, 
of  this  consideration,  we  think  that  the  identity  of  the  land  is  ascer- 
tained by  the  terms  of  the  bond  and  assignment,  as  well  as  the  par- 
ties themselves ;  it  was  the  one  half  of  the  claim  of  Searcy,  both  by 
preemption  and  settlement,  to  be  chosen  by  Hoy ;  whose  assignees 
had  the  same  right  to  choose  as  had  been  in  him.  Chiles,  under  the 
pretence  and  claim  of  being  Hoy's  assignee,  made  the  choice  by  sell- 
ing to  the  Smiths  and  Smeltzer,  the  parts  of  the  land  on  which  they 
resided ;  and  the  plaintiffs,  by  their  original  bill,  agree  to  take  their 
share  of  the  land,  according  to  the  decree  of  the  Bourbon  court,  in  that 
place.  This  selection  is,  therefore,  binding  bn  both  parties ;  so  that 
Chiles  is  not  at  liberty  to  contest  the  location,  made  first  by  his  own 
act  in  the  sale  to  the  occupants,  confirmed  by  a  decree  obtained  at 
his  own  suit,  and  agreed  to  by  the  plaintiffs,  as  to  the  part  to  be  con- 
veyed. 

It  is  further  objected,  that  there  is  a  surplus  in  the  survey  to  which 
the  heirs  of  Boone  are  not  entitled ;  if  this  objection  could  be  sustained 
by  any  of  the  parties  to  this  suit,  it  could  be  only  by  those  whose 
rights  by  purchase  or  possession  would  be  disturbed,  by  decreeing  to 
the  plaintiffs  more  than  the  700  acres.  As  Chiles  has  neither  any 
right  by  purchase,  or  any  equity  by  long  possession  or  improvements, 
but  claims  only  by  the  fraudulent  assumption  of  the  plaintiffs'  equit- 
able title,  the  land  exclusively  claimed  by  him  would  be  the  first  to 
be  appropriated  to  them,  and  any  surplus  would  be  reserved  for  the 
benefit  of  those  who  had  some  pretensions  to  an  equitable  interest 
in  it 

The  lapse  of  time  and  the  stale ness  of  the  plaintiffs'  equity,  is  also 
set  up  as  a  bar  to  a  decree  in  their  favor ;  but  whatever  effect  time 
may  have  in  equity  in  favor  of  a  possession  long  and  peaceably  held, 
it  can  have  none  in  favor  of  Chiles,  whose  only  claim  is  under  the 
equity  of  Tbomas  Boone,  and  against  whom  the  present 
9  suit  was  brought  in  six  years  after  he  first  interfered  with  [  *  207  ] 
it  It  cannot  be  permitted  to  him  to  acquire  the  legal  title 
of  Hoy,  in  virtue  of  Boone's  equity,  and  to  hold  it  to  his  own  use  j 
on  the  ground  that  Boone's  right  had  become  extinct  by  the  lapse  of 
time,  before  he  acquired  it.  The  means  by  which  the  legal  title  has 
been  conveyed  to  Chiles,  have  affected  his  conscience  too  deeply  with 
fraud,  for  a  court  of  equity  to  suffer  him  to  enjoy  its  fruits.  As  to 
him,  the  plaintiffs  have  established  a  right  to  a  decree  for  the  convey- 
ance of  whatever  title  he  may  have  derived  by  any  conveyance  to 
himself  directly,  of  the  legal  right  of  Hoy's  heirs. 
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The  next  aspect  of  the  case  between  the  plaintiffs  and  Chiles,  is 
^presented  by  the  interposition  of  Green  Clay,  as  an  innocent  pur- 
chaser from  Newland  and  wife,  for  a  valuable  consideration,  without 
notice ;  under  whom  he  claims  protection. 

In  the  amended  bill,  the  plaintiffs  charge  the  purchase  from  New- 
land  and  wife  to  have  been  made  fraudently,  and  with  notice  of  their 
title ;  in  answer  to  which  Chiles  states  that  Green  Clay  bought  and 
received  the  title  from  John  Newland  and  wife,  knowing  which,  he 
made  him  a  defendant  in  the  Bourbon  suit,  charging  him  to  be 
£  guilty  purchaser,  with  notice  of  the  equity  arising  from  the  bond 
.of  Hoy ;  but,  Clay  denying  notice,  and  not  being  able  to  prove  it, 
Chiles  bought  his  share,  paid  for  it,  and  obtained  a  conveyance.  He 
then  refers  to  Clay's  answer  in  the  Bourbon  court,  and  insists  that 
Clay  was  an  innocent  purchaser  for  a  valuable  consideration,  with- 
out notice  till  his  purchase  was  complete. 

In  that  suit,  Chiles  bad  charged  Clay  not  only  with  notice,  but 
that  he  purchased  from  Newland  and  wife,  binding  himself  to  make 
good  all  the  contracts  of  William  Hoy.  In  bis  answer,  Clay  states, 
that  the  contract  he  made  with  Newland  and  wife  was  bond  fide,  in 
good  faith,  for  a  valuable  consideration  paid  them  without  notice,  or 
knowledge  of  any  claim  by  Chiles ;  which  he  believes  is  founded  in 
fraud  and  imposition ;  "  as  to  the  contract  between  this  respondent 
and  Newland  and  wife,  it  is  committed  to  record,  and  will  speak  for 
itself ;  and  this  respondent  believes  the  complainant  Chiles  has  mis- 
represented the  true  meaning  thereof;'9  but  does  not  deny 
(  *  206  ]  the  averment  that  he  was  *  bound  to  perform  Hoy's  con- 
tracts. The  answer  of  Newland  and  wife  to  this  part  of  the 
amended  bill,  states  that,  if  they  ever  had  any  interest  in  the  land, 
they  have  transferred  their  interest  by  a  writing,  amounting  to  a  quit- 
claim, to  Green  Clay,  but  they  never  conveyed  their  title  by  deed  to 
him  or  any  one  else.  This  is  the  substance  of  all  the  pleadings  on 
this  part  of  the  case.  In  1821,  the  Bourbon  county  court  made  a 
final  decree  in  flavor  of  Chiles,  as  well  against  the  heirs  of  Hoy,  as 
Green  Clay,  which  was  reversed  by  the  court  of  appeals  in  1827,  foj 
the  want  of  proper  parties,  without  any  examination  of  the  merits. 

In  March,  1825,  Green  Clay,  by  bis  indenture,  granted  to  Chilet 
all  the  right,  title,  and  interest  which  he  holds  by  a  deed  from  New- 
land  and  wife,  dated  23d  of  May,  1814,  to  the  tract  of  Searcy,  and  a 
preemption  and  settlement  right  of  one  Townsend,  in  consideration 
of  $216,  with  warranty  against  himself  and  heirs,  but  against  no 
other  person. 

The  deed  from  Newland  and  wife  to  Green  day  was  not  referred 
to  in  the  pleadings,  made  an  exhibit  in  the  cause,  or,  so  far  as  ap- 
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pears,  used  in  the  circuit  court;  it  was  so  part  of  the  record  before 
us  at  the  argument  of  this  cause  at  the  last  term,  and  no  suggestion  of 
diminution  was  then  made.  At  the  May  sessions  of  the  circuit  court, 
on  a  suggestion  of  the  defendant,  that  this  deed  was  on  file,  and  had 
been  used  at  the  hearing,  the  court  ordered  it  to  be  certified  to  this 
court ;  and  the  counsel  for  plaintiffs  haying  agreed  to  consider  it  as 
returned  on  a  certiorari,  it  has  been  read,  and  we  have  taken  it  into 
our  consideration  as  an  exhibit  in  the  cause.  In  doing  this,  however, 
we  must  be  distinctly  understood,  as  clearly  of  opinion,  that  it  is  not 
admissible  by  the  rules  of  appellate  courts,  who  can  act  on  no  evi- 
lence  which  was  not  before  the  court  below,  or  receive  any  paper 
that  was  not  used  at  the  hearing;  9  Pet  731.  Nor  would  it  have 
been  a  proper  subject  for  that  court  to  have  considered,  had  it  been 
offered  to  make  out  the  case  of  the  defendant ;  the  deed  was  not  set 
up  or  relied  on  in  the  answer  of  Chiles  or  of  Clay,  which  was  re- 
feared  to  and  made  a  part  of  it ;  the  existence  of  such  a  deed  was  no 
part  of  their  allegations.  Clay  asserted  merely  a  contract ;  Chiles 
alleged  only  that  Clay  bought  and  received  the  title  of 
Newland  and  wife,  without  stating  what  the  •  title  was,  or  [  *  209  ] 
how  purchased ;  whether  by  deed  or  otherwise.  There  was, 
therefore,  no  allegation  in  the  answer  of  either,  which  referred  to  the 
deed ;  it  was  not  made  a  part  of  their  case,  which  was  put  on  a  con- 
tract of  purchase,  and  not  a  deed  consummating  it  by  a  conveyance. 
A  party  is  not  allowed  to  state  one  case  in  a  bill  or  answer,  and 
make  out  a  different  one  by  proof:  the  allegata  and  probata  must 
agree;  the  latter  must  support  the  former,  4  Mad  B.  21,  9;  3 
Wheat  527 ;  €  Wheat  468 ;  2  Wheat  380;  2  Pet  612 ;  11  Wheat 
103;  6  J.  B.  559,63;  7  Pet  274;  and  there  is  no  one  subject  of 
equity  cognizance,  on  which  there  is  a  wider  difference  between  a 
deed  and  a  contract  of  purchase,  than  in  the  one  now  under  con- 
sideration. A  purchaser  with  notice  may  protect  himself  under  a 
purchaser  by  deed  without  notice ;  but  cannot  do  it  by  purchase  from 
one  who  holds  or  claimB  by  contract  only.  The  cases  are  wholly 
distinct.  In  the  former,  the  purchaser  with  notice  is  protected ;  in 
the  latter,  he  has  no  standing  in  equity,  for  an  obvious  reason ;  that 
the  plaintiffs'  elder  equity  shall  prevail,  unless  the  defendant  can 
shelter  himself  under  the  legal  title  acquired  by  one  whose  con- 
science was  not  affected  with  fraud  or  notice,  and  who  can  impart 
his  immunity  to  a  guilty  purchaser,  as  the  representative  of  his  legal 
rights  fairly  acquired  by  deed,  in  such  a  manner  as  exempts  him  from 
the  jurisdiction  of  a  court  of  equity.  Such  a  purchase  affixes  no 
■tain  on  the  conscience,  and  equity  cannot  disturb  the  legal  title. 
But  as  it  doe?  not  pass  by  a  contract  of  purchase  without  deed,  th» 
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defendant  can  acquire  only  an  equity,  the  transfer  of  which  does  not 
absolve  him  from  the  consequences  of  his  first  fraudulent  purchase. 
His  second  purchase  of  an  equity  will  not  avail  him  more  than  the 
first,  for  the  original  notice  of  the  plaintiffs'  equity  taints  his  con- 
science, so  as  to  make  him  a  mere  trustee,  if  he  holds  the  legal  title 
from  one  who  is  not  an  innocent  bond  fide^  purchaser.  If,  then, 
Green  Clay  purchased  only  by  contract  from  Newland  and  wife,  they 
held  the  legal  title ;  such  was  the  case  presented  by  the  answer  on 
which  Chiles  must  stand  at  the  hearing :  but  if  permitted  to  rely  on 
a  deed,  the  court  would  render  a  decree  on  a  case  not  before  them, 
or  one  which  the  plaintiff  would  be  prepared  to  meet  6  Johns.  349. 
For  these  reasons  we  should  have  omitted  any  notice  ot 
[  *  210  ]  this  deed,  but  as  it  has  been  commented  *  on  in  the  argu- 
ment, and  it  is  for  the  interest  of  all  parties  that  the  merits 
of  the  case  be  finally  adjudicated ;  we  have  for  this  purpose,  con- 
sidered it  as  evidence  in  the  cause.  It  is  an  indenture  for  the 
consideration  of  $100,  granting  to  Green  Clay,  his  heirs  and 
assigns,  all  the  right,  title,  claim,  and  interest  of  Newland  and  wife 
ji  the '  real  and  personal  estate  of  William  Hoy ;  all  debts,  dues, 
demands,  rents,  and  profits,  in  law  or  equity,  to  which  she  was  enti- 
tled as  one  of  his  heirs  and  legatees,  with  warranty  against  them 
selves  and  all  claiming  under  them ;  but  against  no  other  person  what- 
ever ;  and  with  also  an  agreement  for  further  assurance,  but  in  such 
a  way  as  not  to  make  themselves  liable  further  than  to  convey  such 
title  as  descended  to  them  from  William  Hoy. 

This  is  the  case  set  up  in  the  answer,  and  made  out  by  the  proofs 
in  the  cause,  to  make  out  Green  Clay  to  be  such  a  purchaser,  that 
his  deed  to  Chiles  will  absolve  the  latter  from  the  consequences  of 
his  fraudulent  purchase,  with  full  notice  of  the  plaintiffs'  equity; 
whether  this  is  such  a  case  as  will  give  to  Chiles  the  protection  he 
claims,  depends  on  the  rules  which  courts  of  equity  have  adopted  as 
to  bond  fide  purchasers,  for  a  valuable  consideration,  without  notice. 

It  is  a  general  principle  in  courts  of  equity,  that,  where  both  par- 
ties claim  by  an  equitable  title,  the  one  who  is  prior  in  time  is 
deemed  the  better  in  right ;  7  Cranch,  18 ;  18  J.  R.  532 ;  7  Wheat 
46 ;  and  that  where  the  equities  are  equal  in  point  of  merit,  the  law 
prevails. 

This  leads  to  the  reason  for  protecting  an  innocent  purchaser, 
holding  the  legal  title,  against  one  who  has  the  prior  equity ;  a  court 
of  equity  can  act  only  on  the  conscience  of  a  party ;  if  he  has  done 
nothing  that  taints  it,  no  demand  can  attach  upon  it,  so  as  to  give 
any  jurisdiction.  Sugden  on  Vend.  722.  Strong  as  a  plaintiff's 
equity  may  be,  it  can  in  no  case  be  stronger  than  that  of  a  purchaser, 
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who  has  put  himself  in  peril  by  purchasing  a  title,  and  paying  a 
valuable  consideration,  without  notice  of  any  defect  in  it,  or  adverse 
claim  to  it ;  and  when,  in  addition,  he  shows  a  legal  title  from  one 
seised  and  possessed  of  the  property  purchased,  he  has  a  right  to  de- 
mand protection  and  relief,  (9  Ves.  30-4,)  which  a  court 
of  equity  imparts  liberally.  Such  suitors  *  are  its  most  es-  [  *  211  ] 
pecial  favorites.  It  will  not  inquire  how  he  may  have 
obtained  a  statute,  mortgage,  incumbrance,  or  even  a  satisfied  legal 
term,  by  which  he  can  defend  himself  at  law,  if  outstanding ;  equity 
will  not  aid  his  adversary  in  taking  from  him  the  tabula  in  naufragioj 
if  acquired  before  a  decree.     Shower,  P.   C.  69 ;  4  B.  P.  C.  328 ; 

1  D.  &  E.  767 ;  P.  C.  65;  7  V.  576;  10  V.  268,  70 ;  11  V.  619: 

2  Ch.  Cas.  135,  6 ;  2  Vin.  161 ;  1  Vent  198.  Relief  will  not 
be  granted  against  him  in  favor  of  the  widow  or  orphan.  P.  C. 
249 ;  2  Ves.  Jr.  457,  8 :  5  B.  P.  C.  292 ;  nor  shall  the  heir  see  the 
title-papers.  18  Vin.  115;  1  Ch.  Cas.  34,  69;  2  Freem.  24,  43 
175 ;  it  is  a  bar  to  a  bill  to  perpetuate  testimony,  or  for  discovery.  1 
Harrison's  Ch.  261,  3;  Sugden,  723,  4;  1  Vernon,  354,  and  goes 
to  the  jurisdiction  of  the  court  over  him ;  his  conscience  being  clear, 
any  adversary  must  be  left  to  his  remedy  at  law,  2  V.  Jr.  457 ;  3  V. 
Jr.  170,  183;  9  V.  30,  and  18  J.  R.  532 ;  7  Cranch,  18. 

But  this  will  not  be  done  on  mere  averment,  or  allegation ;  the 
protection  of  such  bond  fide  purchase,  is  necessary  only  when  the 
plaintiff  has  a  prior  equity ;  which  can  be  barred  or  avoided  only  by 
the  union  of  the  legal  title  with  an  equity,  arising  from  the  payment 
of  the  money,  and  receiving  the  conveyance  without  notice,  and  a 
clear  conscience.  It  is  setting  up  matter  not  in  the  bill ;  a  new  case 
is  presented,  not  responsive  to  the  bill,  but  one  founded  on  a  right 
and  title  operating,  if  made  out,  to  bar  and  avoid  the  plaintiffs'  equity, 
which  must  otherwise  prevail.  9  V.  33,  34.  The  answer  setting  it 
up  is  no  evidence  against  the  plaintiff,  who  is  not  bound  to  contra- 
dict or  rebut  it.  14  J.  R.  63,  74 ;  1  Munf.  396,  7 ;  10  J.  R.  541,  8 ; 
2  Wheat.  383 ;  3  Wheat  527 ;  6  Wheat  468 ;  1  J.  C.  461.  It  must 
be  established  affirmatively  by  the  defendant,  independently  of  his 
oath,  6  J.  R.  559;  1  J.  R.  590;  17  J.  R.367;  18  J.  R.  532;  2  J.  C. 
87,  90;  4  B.  C.  75;  Amb.  589 ;  4  V.  404,  587;  3  J.  C.  583.  In  set- 
ting it  up  by  plea  or  answer,  it  must  state  the  deed  of  purchase, 
the  date,  parties,  and  contents  briefly ;  that  the  vendor  was  seised 
in  fee,  and  in  possession;  the  consideration  must  be  stated,  with 
a  distinct  averment  that  it  was  bond  fide  and  truly  paid,  independ- 
ently of  the  recital  in  the  deed.  Notice  must  be  denied  previous 
to,  and  down  to  the  time  of  paying  the  money,  and  the 
delivery  of  the  deed ;  and  if  notice  is  *  specially  charged,  [  *  212  j 
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the  denial  mast  be  of  all  circumstances  referred  to,  from  which 
notice  can  be  inferred;  and  the  answer  or  plea  show  how  the 
grantor  acquired  title.  Sugden,  766,  70  ;  1  Ath.  384 ;  3  P.  W.  2801, 
243,  307;  Amb.  421;  2  Atk.  230;  8  Wheat  449;  12  Wheat  602; 
5  Pet  718;  7  J.  C.  67.  The  title  purchased  must  be  apparently 
perfect,  good  at  law,  a  Tested  estate  in  fee-simple.  1  Cranch, 
100 ;  3  Cranch,  133,  5 ;  1  Wash.  C.  C.  75.  It  must  be  by  a  regular 
conveyance  ;  for  the  purchaser  of  an  equitable  title  holds  it  subject 
to  the  equities  upon  it  in  the  hands  of  the  vendor,  and  has  no  better 
standing  in  a  court  of  equity.  7  Cranch,  48 ;  7  Pet  271 ;  Sugden, 
722.  Such  is  the  case  which  must  be  stated  to  give  a  defendant  the 
benefit  of  an  answer  or  plea  of  an  innocent  purchase  without  notice ; 
the  case  stated  must  be  made  out,  evidence  will  not  be  permitted  to 
be  given  of  any  other  matter  not  set  out.     7  Pet  271. 

Such  are  the  privileges  of  innocent  purchasers,  and  such  the  guards 
against  those  who  may  assume  their  character  in  courts  of  equity ; 
we  have  only  to  apply  their  law  to  the  answers  of  Chiles  and  Clay, 
together  with  the  exhibits  and  proofs  in  the  case,  to  ascertain  whether 
Clay  filled  that  character  when  he  conveyed  to  Chiles,  or  at  any 
other  time.  The  answers  are  as  barren  of  the  averments  necessary 
to  make  a  case  of  such  a  purchase  as  would  be  protected  against  the 
prior  equity  of  the  plaintiffs ;  as  the  record  is  of  the  proof  of  any  fact 
to  support  it  Nor  does  the  consideration  of  the  deed  from  Newland 
and  wife  to  Clay,  bring  the  case  any  nearer  to  the  established  rules 
and  principles  of  equity. 

Though  in  form  a  grant  by  indenture,  it  is  in  effect  a  mere  release 
and  quitclaim,  as  stated  by  Norland  and  wife  in  their  answer;  it 
does  not  purport  or  profess  to  convey  the  land  in  controversy ;  nor 
does  it  assert  any  title  to  or  seisin  of  it;  the  consideration  expressed 
does  not  apply  to  tins  land,  more  than  to  a  legacy  or  personal  prop- 
erty. The  grant  is  definite  only  in  one  respect,  that  it  is  of  whatever 
descended  to  the  grantors  from  William  Hoy,  but  does  not  specify 
what  it  was ;  and  the  words  of  the  grant  are  fully  satisfied,  if  any 
thing  so  descended,  whether  realty  or  personalty.  As  to  this  land, 
Hoy  was  a  trustee  by  his  own  contract ;  nothing  did  or 
{  *213  ]  could  descend  to  his  heirs,  but  the  dry,  barren,  •  legal  title, 
without  a  shadow  of  beneficial  interest,  which  was  all  that 
Newland  and  wife  intended  to  convey,  or  Clay  to  receive  by  the 
deed.  The  covenants  of  warranty,  and  for  further  assurance,  are  ex- 
pressly limited  to  their  right,  such  as  it  was,  and  to  their  own  acts 
only ;  they  gave  no  covenant  against  the  acts  of  Hoy ;  and  by  con- 
veying only  such  interest  as  they  held  by  descent,  it  passed  to  Clay 
with  the  same  incumbrances  of  Boone's  equity  as  if  it  had  remained 
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in  Newland  and  wife ;  who,  neither  in  their  answer  nor  by  their  deed, 
pretend  to  any  title  or  right  These  circumstances  make  the  deed 
suspicious  on  its  face ;  and  in  the  absence  of  affirmative  proof  to 
support  the  recital  of  the  payment  of  the  consideration,  of  any  evi- 
dence of  seisin,  or  even  a  claim  of  title  by  the  grantors,  rather 
weakens  than  sustains  the  answer.  When  we  find  the  distinct 
admission  and  full  proof  of  the  prior  equity  of  the  plaintiffs,  with  full 
notice  to  Chiles,  who  claimed,  not  as  a  purchaser  but  by  a  special 
contract  with  Hezekiah  Boone,  for  the  division  between  themselves, 
of  whatever,  either  of  land  or  money,  they  could  recover  in  right  of 
Thomas  Boone's  known  equity,  and  with  the  plain  intent  to  defraud 
him ;  the  purchase  from  Clay,  and  the  setting  him  up  as  innocent 
purchaser  for  a  valuable  consideration  without  notice,  under  all  the 
circumstances  of  this  case,  so  far  from  purging  the  conscience  of 
Chiles  of  its  original  taint,  or  impacting  to  him  any  protection  as  the 
representative  of  Green  Clay,  stamps  the  conduct  of  both  with  bad 
faith.  Chiles  appears  on  this  record  a  mere  pretender  to  a  purchase ; 
by  his  agreement  with  Hezekiah  Boone  and  George  Boone,  as  the 
attorney  in  fact  of  Thomas  Boone,  he  purchased  the  title  of  neither ; 
his  only  claim  under  it  was  to  the  one  half  of  whatever  he  could 
acquire.  He  did  not,  therefore,  even  fill  the  character  of  a  purchaser 
with  notice,  who,  by  the  rules  of  equity  may  purge  his  guilty  conscience 
fay  purchasing  from  one  whose  clear  conscience  and  legal  title  place 
him  beyond  the  jurisdiction  of  equity ;  the  immunity  of  an  innocent 
purchaser  cannot  be  imparted  to  the  fraudulent  usurper  of  another's 
lights  without  purchase. 

But  there  is  one  circumstance  which  saves  us  the  necessity  of  con- 
sidering the  defects  in  the  averments  of  the  answers  or  proofs  of  the 
deed  from  Newland  and  wife  to  Clay,  or  from  him  to  Chiles. 

•  Chiles  states  in  his  answer,  that  being  unable  to  prove  [  *  214  ] 
notice  to  Green  Clay,  before  his  purchase  from  Newland 
and  wife,  he  purchased  from  Clay :  yet  he  did  so  establish  the  fact 
of  Clay's  guilty  purchase ;  that  be  obtained  a  decree  against  him  in 
the  Bourbon  court  He  purchased  from  Clay  while  that  decree  was 
in  full  force ;  and  now  appears  on  the  record  claiming  to  be  protected 
under  this  purchase  by  the  equity  of  Clay,  as  an  innocent  purchaser ; 
when  Clay,  after  being  an  adjudged  mala  fide  purchaser,  by  the  final 
decree  of  a  court  of  competent  jurisdiction,  clothed  Chiles  with  his 
own  character  by  his  deed  in  1825.  It  would  present  the  adminis- 
tration of  equity  jurisprudence  in  different  courts  on  very  different 
principles,  if  Clay,  who  could  not  protect  himself  in  a  state  court  at 
the  suit  of  Chiles,  could  protect  Chiles  here,  at  the  suit  of  Boone ; 
or  that  Chiles,  after  procuring  the  decree  against  Clay,  in  the  «*uit  to 
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which  he  made  Thomas  Boone  a  plaintiff,  on  the  ground  that  he 
purchased  with  notice,  should  now  obtain  a  decree  against  Boone, 
on  the  ground  that  Clay  was  an  innocent  purchaser,  for  a  valuable 
consideration  fully  paid,  without  notice  of  any  defect  in  his  title,  till 
it  was  complete  at  law  by  a  conveyance  in  fee,  and  in  equity  by  the 
actual  payment  of  the  money.  Neither  the  pleadings,  the  exhibits, 
or  the  evidence  on  this  record,  afford  us  any  warrant  for  such  a  pro- 
ceeding ;  on  the  contrary,  they  make  it  our  duty  to  decree  a  convey- 
ance from  Chiles  to  the  plaintiffs,  of  whatever  right  or  title  he  may 
have  acquired  by  the  deed  from  Green  Clay. 

We  are  next  to  consider  the  case  of  the  plaintiffs  as  to  the  other 
defendants.  The  heirs  of  South,  by  their  answer,  disclaim  any  in- 
terest in  the  land ;  nor  does  it  appear  that  the  heirs  of  Hezekiah  or 
George  Boone  have  any  interest  in  the  land,  or  at  any  time  have 
been  in  possession,  or  held  any  title  under  Hoy's  patent.  As  to 
these  defendants,  therefore,  there  is  no  subject-matter  for  any  decree, 
except  for  the  dismission  of  the  bill. 

As  to  the  heirs  of  Hoy,  the  plaintiffs  have  made  out  an  undoubted 
right  to  a  conveyance  of  the  legal  title.  Those  who  have  answered, 
set  up  no  title  or  claim  to  the  land ;  and  they  must  execute  the 
trust  which  has  descended  to  them,  by  conveying  their  legal  title  to 

plaintiffs. 
[  *  215  ]       *  John  Evalt  is  admitted  to  have  been  in  possession  for 
more  than  twenty  years,  under  an  adverse  title  by  patent  to 
Flournoy.     The  plaintiffs  have  therefore  no  right  to  the  land  thus 
held. 

Nicholas  Smith  states,  in  his  answer,  that  he  holds  fifty  acres  of 
the  land  claimed  by  the  plaintiffs,  by  purchase  from  John  Jones,  by 
deed,  which  he  makes  an  exhibit  in  the  cause ;  that  this  fifty  acres  is 
a  part  of  Flournoy's  patent,  which  he  holds  adversely  to  the  claim  of 
Searcy.  The  deed  is  dated  in  December,  1797,  conveying,  in  con- 
sideration of  £125,  fifty  acres  of  land,  with  general  warranty.  Inde- 
pendently of  the  deed  from  Jones,  it  is  clearly  proved  by  several  wit- 
nesses that  Smith  made  the  purchase  from  him,  settled  on  the  land 
in  1798,  where  he  lived  till  his  death,  and  that  there  was  a  continued 
possession  and  residence  on  the  land  by  him,  and  those  claiming 
under  him,  to  the  present  time,  and  valuable  improvements  made. 
The  plaintiffs  do  not  controvert  this  purchase  or  residence ;  they  do 
not  charge  Smith  with  any  act  affecting  his  conscience,  or  show  that 
he  ever  purchased  or  made  claim  under  them,  or  any  person  assert- 
ing any  right  under  their  title.  The  title  of  Flournoy  appears  to  be 
by  an  equity  older  than  Searcy's,  though  his  patent  is  later  than 
Hoy's.     We  can  perceive  no  ground  of  equity  to  entitle  the  plaintiffs 
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to  a  conveyance  of  the  title  thus  acquired  by  Smith.  He  and  those 
under  him  have  had  an  adverse  possession  of  twenty-five  years  before 
the  bringing  of  this  suit ;  and  his  possession  of  the  fifty  acres  cannot 
be  disturbed,  either  at  law  or  in  equity. 

The  only  charge  in  the  bill  against  the  remaining  defendants  is 
their  combining  to  institute  the  suit  in  the  Bourbon  court,  of  which 
there  is  not  only  no  proof,  but  the  contrary  appears  by  the  record  of 
that  suit ;  they  were  not  parties,  and  took  no  part  in  the  prosecution 
of  it     The  bill,  however,  alleges  that  Chiles  "  had  made  some  en- 
gagement to  maintain  Smeltzer,  Smiths,  Cummins,  and  Baylor,  in 
detaining  possession,  and  enjoying  the  profits  for  a  long  time  past, 
still  refusing  to  surrender."     The  prayer  against  them  was  "  to  com- 
pel the  defendant,  Chiles,  or  such  of  the  defendants  as  now  hold  the 
title,  to  convey  the  tract  described  by  the  deed  under  the  decree  to 
Chiles,  to  account  for  rents  and  profits,  and  such  other  and 
further  relief  as  his  case  may  require."    *  The  answer  of  [  •  216  ] 
Nicholas  Smith,  Jr.,  Nicholas  Smith,  Sr.,  Jacob  Smith,  and 
George  H.  Baylor,  was  joint  and  several ;  jointly  they  denied  being 
parties  to  the  Bourbon  suit,  or  being  bound  by  the  decree.     They 
admit  that  Searcy  claimed  the  land  ;  that  it  was  located  by  Martin, 
and  patented  to  Hoy ;  allege  a  surplus  of  five  or  six  hundred  acres 
in  the  survey,  and  that  plaintiff  could  be  satisfied  without  disturbing 
them ;  plead  the  lapse  of  time,  and  staleness  of  the  demand  as  a  bar ; 
and  deny  the  right  of  the  plaintiffs  to  recover.     They  state  that  they 
have  been  informed  that  Hoy  assigned  Searcy's  bond  to  George 
Boone ;  call  for  proof  of  the  assignment  to  Thomas  Boone ;  charge 
that  if  the  bond  was  assigned  to  him,  it  has  long  since  been  cancelled 
between  Thomas  and  George  Boone ;  that  George  Boone  assigned 
the  land  to  John  South,  investing  him  with  all  the  title  to  the  land 
which  George  Boone  derived  from  William  Hoy,  by  the  agency, 
consent,  and  authority  of  Thomas  Boone,  if  the  bond  was  ever  as- 
signed to  him.     They  also  charge  that  South,  by  virtue  of  such 
assignment,  held  the  bond  till  his  death,  and  that  his  executor  held 
it,  till  Chiles  obtained  it  by  fraud ;  and  that  they  are  entitled  to  cer- 
tain parcels  of  land,  by  purchase  for  a  valuable  consideration,  from 
John   South.     They  then  aver  that  Peter  Smeltzer  purchased  400 
acres,  and  took  South's  bond,  with  surety,  for  the  title  ;  took  posses- 
sion of  the  same  in  1791,  settled  upon,  improved,  and  resided  on  it 
till  his  death.     That  George  H.  Baylor  claims  under  Smeltzer  by 
purchase  from  his  heirs,  for  a  valuable  .consideration,  now  resides 
upon  it,  and  that  a  continued  residence  has  been  kept  upon  the  land, 
on  which  there  are  large  and  valuable  improvements.     That  Nicholas 
Smith  holds  200  acres,  by  purchase  from  Jacob  Swope,  in  1797,  who 

1* 
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purchased  from  George  Pope  in  1795,  who  purchased  from  South  in 
1794.  That  Smith  resided  on  this  land  from  1798,  and  made  valu- 
able improvements  thereon ;  which  residence  has  been  continued  by 
him  and  those  under  him  to-  the  present  time.  These  defendants 
then  charge,  that  Thomas  Boone  was  in  Kentucky  in  1802, 1810, 
and  1819 ;  knew  of  the  sales  by  South  of  the  land  they  occupied,  but 
gave  them  no  notice  of  his  title ;  and,  on  the  contrary,  disclaimed  it, 

in  conversation,  and  then  proceed  to  give  an  account  of 
[  •  217  ]  their  connection  *  with  Chiles,  in  substance  as  follows.     He 

came  to  the  Smiths  and  Smeltzer,  stating  that  he  held  Hoy's 
legal  title  to  the  land  ;  that  Souttfs  bonds  were  worth  nothing,  and 
they  would  lose  the  land  and  improvements ;  whereupon  they,  igno- 
rant of  their  rights,  and  the  title  to  the  land,  compromised  with  Chiles, 
agreed  to  give  him  up  South's  bonds,  and  to  pay  him  ten  dollars  an 
acre,  in  three  annual  instalments,  for  600  acres,  each  to  pay  for  his* 
own  share.  Chiles  was  to  make  them  Hoy's  title,  but  having  received 
South's  bonds,  he  obtained  from  his  executor  the  bond  of  Searcy, 
struck  out  the  assignment  to  South,  gave  up  his  bonds  to  his  exec- 
utor, shortly  after  which  he  commenced  the  suit  in  the  Bourbon 
court,  and  obtained  the  decree  referred  to  in  the  bill.  They  charge 
Chiles  with  fraud  in  the  whole  transaction  ;  pray  that  their  answei 
may  be  taken  as  a  cross-bill  against  Chiles  ;  that  he  be  compelled  to 
restore  the  bonds  of  South ;  or  that  they  may  have  such  decree 
against  him  as  their  case  may  require,  and  their  contract  with  him 
cancelled.  They  deny  the  plaintiffs'  rights  to  rents  and  profits  in 
case  of  recovery ;  but  if  they  lose  the  land,  pray  a  just  compensation 
for  their  lasting  and  valuable  improvements ;  and  then  set  up  a  con- 
tract between  Thomas  Boone  and  a  certain  Boone  Engles,  in  1822, 
in  pursuance  of  which  the  present  suit  was  brought  by  him  in  their 
names ;  which  they  allege  to  be  within  the  statutes  of  champerty 
and  maintenance,  on  which  they  rely,  as  well  as  on  the  common 
law,  the  rules  and  principles  of  equity,  and  the  statute  of  limitation. 
Cummins  claimed  by  purchase  from  Smeltzer,  which  his  heirs  in 
their  answer  aver  to  be  fraudulent ;  but,  if  it  is  valid,  they  set  up 
thirty  years'  possession  of  part  of  the  land  before  suit  brought,  as  a 
bar.  Nicholas  Smith,  by  an  amended  answer,  refers  to  a  copy  of 
Searcy's  bond,  with  all  the  assignments  thereon,  previous  to  the  era- 
sure of  the  assignment  by  George  Boone  to  South,  "  under  whom 
all  the  tenants  in  possession,  including  this  defendant,  claim  their 
several  portions  of  the  said  700  acres  of  land  ;  which  assignment  bears 
date  August  6, 1792.  "And  if  said  South,  as  executor  of  William 
Hoy,  had  ever  sold  any  portion  of  said  1,400  acres,  or  the  moiety, 
700    acres    claimed  by  complainants   herein,   (for   this  700  acres 
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•was  never  defined  to  any  of  the  original  purchasers  [  *  218  ] 
previous  to  said  assignment,  which  is  not  admitted,)  this 
defendant  relies  confidently  that  said  assignment  last  mentioned  of 
said  bond  to  him,  said  South,  would  enure  in  equity  to  confirm  their 
claim ;  nor  could  its  subsequent  cancellation,  or  the  surrender  of  said 
bond,  with  the  consent  of  the  executor  or  administrator  of  South, 
affect  or  impair  their  claims.  He  reexhibits  the  copy  of  said  bond, 
with  the  several  assignments  thereon,  and  relies  on  time  and  circum- 
stances to  show  that  the  one  from  George  Boone  to  South  was  done 
by  proper  authority  from  Thomas  Boone." 

The  cause  was  at  issue  on  the  general  replication.  At  the  hear- 
ing, all  the  material  facts  alleged  by  the  defendants  in  relation  to 
their  purchase  from  and  under  South,  their  agreement  with  Chiles, 
the  surrender  of  South's  bonds  to  his  executor,  and  the  delivery  by 
him  to  Chiles  of  Searcy's  bond,  with  the  assignments  thereon,  were 
fully  established  by  the  exhibits  and  proofs  in  the  cause,  as  also  their 
possession,  residence,  and  improvements  on  the  land  as  stated  in  their 
answer.  But  they  wholly  failed  in  proving  that  the  assignment  of 
Searcy's  bond  by  George  Boone  to  John  South  was  made  with  the 
knowledge,  consent,  or  authority  of  Thomas  Boone. 

South  married  a  daughter  of  William  Hoy,  to  whom  he  was  ex- 
ecutor; the  agreement  between  Chiles,  the  Smiths,  and  Smeltzer, 
was  made  in  1817 ;  South's  bonds  were  given  up  in  the  winter  of 
1817-  18,  when  Chiles  received  the  bond  of  Searcy ;  the  suit  in  the 
Bourbon  court  was  commenced  in  January,  1818,  and  is  yet  pend- 
ing. 

This  suit  was  commenced  in  1823,  while  the  decree  of  the  Bour- 
bon court  was  in  force,  and  before  any  appeal  to  the  court  of  appeals 
of  Kentucky ;  it  was  before  this  court  in  1834,  on  a  certificate  of 
division  from  the  circuit  court  of  Kentucky,  on  the  question  whether 
they  had  jurisdiction  of  the  cause.  It  was  then  decided  that  it  had 
jurisdiction ;  that  the  heirs  of  Hoy  were  not  necessary  parties,  except 
for  the  purpose  of  obtaining  the  legal  title  if  it  remained  in  them : 
that  a  decree  might  be  made  without  them,  as  to  parties 
properly  before  the  court ;  that  the  heirs  of  *  George  Boone  [  *  219  ] 
were  not  necessarily  defendants,  and  no  proof  need  be  made 
respecting  them.  8  Pet.  535,  537.  All  questions  of  jurisdiction  of 
parties  are  therefore  closed. 

The  objections  to  the  plaintiffs'  recovery  on  the  ground  of  the  con- 
tract between  Thomas  Boone  and  Boone  Eagles  being  within  the 
statutes  of  champerty  and  maintenance,  cannot  be  sustained  for  two 
reasons :  — 

1.  The  English  statutes  on  this  subject,  which  were  adopted  in 
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Kentucky,  punished  the  offence,  and  declared  the  contract  for  main- 
tenance void  between  the  parties,  but  did  not  direct  or  authorize  the 
dismission  of  the  suit  instituted  between  other  parties  in  furtherance 
of  such  contract.  Boone  Engles  is  no  party  to  this  suit ;  and  it  does 
not  concern  the  defendants  whether  it  was  commenced  and  is  con- 
ducted by  his  agency  or  by  the  plaintiffs  themselves ;  the  right  of 
plaintiffs  is  not  forfeited  by  such  an  agreement,  and  it  may  be  assert- 
ed against  the  defendants  whether  the  contract  with  Boon  Engles  is 
valid  or  void.     S.  P.  Litt  Select  Cas.  522. 

2.  By  the  act  of  1798,  which  was  in  force  when  this  contract  was 
made  and  suit  brought,  no  person  could  be  prevented  from  prosecut- 
ing or  defending  any  claim  to  land  held  under  the  land  laws  of  Vir- 
ginia ;  nor  shall  any  suit  brought  to  make  good  such  claim  be  con- 
sidered as  coming  within  the  provisions  of  the  common  law  or  any 
statute  against  champerty  or  maintenance.  1  Mor.  &  Brown,  Kent, 
Stat.  282,  5.     These  statutes  were  not  revived  till  1824. 

The  first  question  of  fact  which  arises,  is  in  what  right  the  Smiths 
and  Smeltzer  first  entered  upon  the  land  purchased  from  South.  The 
amended  answer  of  Nicholas  Smith,  Jr.,  is  explicit  on  this  point; 
stating  that  all  the  tenants  in  possession,  including  himself,  claim 
under  South,  by  the  assignment  of  George  Boone  to  him.  Though 
this  answer  is  not  evidence  against  the  other  defendants,  yet,  as  they 
do  not  deny  notice  of  the  assignment  to  Thomas  Boone  before  their 
purchase,  and  in  their  answer  pray  for  a  restitution  of  South's  bonds, 
there  is  good  reason  to  believe  the  statements  of  Smith,  especially  in 

connection  with  the  proofs  in  the  cause. 
[  *  220  ]  *  Barbara  Smeltzer,  the  widow  of  Peter,  testifies  that  he 
settled  on  the  land  in  1791 ;  South  came  down  and  marked 
out  the  400  acres ;  that  it  was  held  under  South,  who  claimed  under 
the  bond  from  Searcy,  assigned  by  Hoy  to  George  Boone.  That  at 
the  time  they  first  settled,  South  represented  to  Smeltzer  that  be  had 
traded  for  that  bond ;  they  were  soon  after  informed  that  he  had  not 
got  the  bond,  but  soon  after  obtained  it  from  George  Boone ;  that 
Smeltzer  soon  afterwards  informed  George  Boone  of  what  had  been 
done,  who  appeared  well  pleased. 

William  Johnson  testifies  that  Smeltzer  purchased  from  South, 
and  began  to  improve  in  1786.  L.  Eastin  states  that  he  took  pos- 
session in  1789.  It  is  also  testified  by  William  Boone  that  South 
had  sold  before  he  got  the  bond  from  George  Boone ;  and  the  evi- 
dence of  Mrs.  Smeltzer  is  strongly  corroborated  by  Benjamin  Mills, 
Esq.,  to  whom  some  of  the  Smiths  and  Smeltzers  made  a  professional 
application  relative  to  the  chain  of  title  between  South  and  Hoy. 
He  found  no  authority  to  George  Boone  to  assign  the  bond  to  South, 
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which  was  the  only  claim,  or  color  of  claim,  he  had  to  the  land ; 
hence,  and  from  his  knowledge  of  South's  character,  he  concluded  he 
had  sold  without  claim,  and  brought  no  suit  for  them.  Joseph  Steele 
testifies  to  the  declaration  of  George  Boone,  that  South  was  in  treaty 
with  him  for  the  bond  for  some  time  before  the  assignment  wat 
made;  and  that  Smeltzer  was  informed  previous  to  his  purchase, 
that  the  land  belonged  to  Thomas  Boone.  No  objection  having 
been  made  on  the  bearing  to  the  deposition  of  Steele  in  relation  to 
the  declarations  of  Boone,  they  are  competent  evidence ;  and  in  con* 
nection  with  that  of  the  other  witnesses,  fully  support  the  testimony 
of  Mrs.  Smeltzer,  and  the  amended  answer  of  Smith.  We  must, 
therefore,  consider  Smeltzer  as  having  purchased  from  South  his  right 
under  the  bond  of  Searcy,  and  the  several  assignments  down  to  South, 
with  notice  thereof.  Smith's  amended  answer  is  conclusive,  that 
he  so  purchased  the  200  acres  in  1797,  by  the  assignment  of  South's 
bond.  In  his  deposition,  he  also  states  that  he  soon  afterwards  pur* 
chased  from  South  60  or  70  acres  in  addition,  of  which  he 
took  possession,  and  *has  ever  since  held  under  the  same  [  *221  ] 
claim ;  that  he  lent  South  $300,  which  was  to  go  in  part 
payment  of  the  land,  but  finding  South  had  no  title  he  recovered  it 
back  by  suit. 

In  1817,  the  parties  stood  thus :  Smeltzer  had  been  in  possession 
under  a  claim  of  title  by  Searcy's  bond  and  assignments  for  26  years, 
of  400  acres.  Smith  had  held  possession  of  the  200  acres  19  years ; 
which,  added  to  the  possession  of  Pope  and  Swope  from  1794,  made 
23,  and  of  the  60  or  70  acres  for  about  18  years,  when  they  gave  up 
South's  bonds  and  agreed  to  purchase  from  Chiles,  who  claimed  the 
legal  title  of  Hoy.  During  this  time,  Thomas  Boone  had  neither 
affirmed  or  disaffirmed  the  sale  by  South,  made  no  entry  on  the  land, 
gave  any  notice  to  Smith  or  Smeltzer,  instituted  no  suit,  or  made 
any  effort  to  obtain  the  legal  title  from  Hoy's  heirs,  though  his  right 
was  then  the  same  as  now  made  out,  and  had  been  vested  in  him  for 
36  years.  He  made  George  Boone  his  agent  in  1787 ;  yet,  for  30 
years  he  appears  to  have  been  wholly  inactive  in  asserting  or  endeav- 
oring to  complete  the  title.  The  agreement  with  Hezekiah  Boone, 
in  1802,  seems  to  have  been  the  only  positive  assertion  of  a  right  in 
the  land  made  by  Thomas  Boone.  When  the  present  suit  was  com- 
menced, Smeltzer,  and  those  under  him,  had  been  in  possession  32 
years ;  Smith  25  years  of  the  200  acres,  and  21  of  the  60  or  70  acres ; 
and  the  equity  of  Boone  arose  42  years  before. 

From  this  state  of  facts,  it  is  perfectly  clear  that,  if  Smiths  and 
Smeltzer  can  be  considered  as  claimants  in  their  own  right,  adverse 
to  the  title  of  Thomas  Boone,  the  lapse  of  time  alone  is  a  complete 


9t  SUPREME  QOURT  OP  THE  UNITED  STATES. 


Boone  p.  Chiles    IQJ& 


bar  to  aay  equitable  relief;  the  rules  of  equity  as  to  the  effect  of  time 
m  fewer  of  possession,  are  too  well  settled  to  be  stated  or  doubted. 
3  Ja&  &  Walker,  138,  &a;  9  Wheat  497;  10  Wheat.  168;  3  Pet 
52;  6  Pet,  66;  5  Pet  491;  7  J-  a  122;  10  Wheat  150,  74;  9  Pet 
416. 

Thomas  Boone's  only  standing  in  a  court  of  equity,  is  by  consid- 
ering these  defendants  ap  his  trustees,  by  their  purchase  under  South 
or  Chiles,  or  both.  As  neither  of  them,  sold  by  aay  lawful  authority 
from  him,  he  is  not  bound  by,  and  may  repudiate  their  acts ; 
[  *  222  ]  *  the  consequence  of  which  would  be  a  bar  of  his  claim  on 
these  defendants  holding  adversely.  But  as  South,  assumed 
the  right  to  sell  the  interest  of  Thomas  Boooe,.  in  virtue  of  the  assign- 
ment from  George  Boone,  as  his  attorney  in  fact,  and  Chiles  acted 
throughout  all  his  proceedings  under  the  agreement  signed  by  George 
Boone  in  the  same  capacity,  which  was  an  express  recognition  of  the 
original  right  of  Thomas  Boone ;  he  may  waive  the  defect  in  the 
power  of  attorney,  ratify  the  acts  of  his  agent,  and  elect  to  consider 
the  purchasers  from  South  and  Chile*  as  holding  through  and  under 
him.  When  the  purchasers  from  them  discovered  that  neither  South 
or  Chiles  had  any  right  in  the  land,  they  too  bad.  a  right  of  election 
to  hold  under  the  title  which  they  intended  to  purchase,  under  which 
they  bad  taken  possession  of  the  land,  and  held  it  till  the  discovery 
oi  the  fraud ;  or  to  disclaim  the  purchase,  renounce  all  rights  conse- 
quent upon  it*  and  remain  in  possession  as  claimants  adverse  to  the 
title  under  wbitih  they  entered. 

It  is  unnecessary  to  decide  on  the  effect  of  such  disclaimer,  had  it 
been  made  before  the  purchase  from  Chiles,  or  the  filing  the  bilL 
Wei  cannot  find  in  the  evidence  or  pleadings-  that  Thomas  Boone 
ever  made  any  election,  as  to  considering  these  defendants  holding 
under  or  adverse  to  him ;  but  it  is  very  clear  that  they  originally  pur- 
chased, entered,  and  held  under  bis  title ;  and  it  does  not  appear  that 
they  ever  assumed  an  attitude  of  direct  hostility  to  it  We  have 
come  to  the  conclusion,  that  we  must  now  consider  them  as  holding 
by  their  original  claim,  so  far  as  to  authorize  the  plaintiffs  to  make 
them  their  trustees,  in  virtue  of  their  purchase  from  South,  and  ratify 
the  agreement  of  Chiles.  There  is  no  other  way  ia  which  the  plain- 
tiff can  escape  from  the  consequences  of  the  staleness  of  his  equity, 
coupled  with  the  long  possession  of  the  defendants,  than  by  consid- 
ering them  as  friendly  purchasers  and  possessors  under  them.  The 
plaintiffs  put  themselves  out  of  court,  by  setting  up  the  purchase  and 
possession  of  defendants  as  adverse  to  their  equity ;  for  they  then 
would  have  no  protection  against  the  lapse  of  time,  which  they  have 
neither  explained  or  accounted  for.    17  Y.  88,  89,  96 ;  1  J.  &  W.  62. 


JANUARY   f  ERM,   1S8*.  M 

Boon*  v:  CMte«;    10  P. 

83f,  and  note;  1  J.  C.  47,  4&;  3  J.  C.  886]  1  J.  C.  3S4; 
5  X  C.  187, 188;  *3  J.  C.  218,  and  all  Wife  in  equity  which   [  *223  ] 
seek  to  disturb  long  possessions,  disserve  the  utmost  discour- 
agement    1  Atk.  467 ;  1  J.  &  W.  02. 

The  plaintiffs  must,  therefore,  make  theft  claim  Oft  the  defendant?, 
as  their  trustees,  by  direct  contract,  or  by  implication  from  the 
pttrchase  under  their  title  ,•  in  either  case,  the  lapse  of  time  effects 
Aem.  They  cannot  enforce  the  execution  of  an  expred*  voluntary 
trust,  after  its  known  disavowal  for  such  tlme^  and  under  such  cir- 
curmstemces  as  would  make  an  adverse  possession  a  bar ;  3  Pet.  52,  7 
X  C.  123;  2  Sck  &  Lef.  607,  39,  8;  Ha  purchaser  fe  made  by 
implication  an;  involuntary  trustee  for  Dhe  vendor,  so  as  to  be  affected 
by  his  equity,  it  must  be  pursued  in  a  reasonable  time;  4  J.  C.  316 ; 
3 X  C.  210, 17;  4  B.  C.  138,  8;  1  Coxe,  28, 17;  V.  9$,  MO. 

Though  time  does  not  bar  a  direct  trust  as  between!  trustee  and 
cestui  que  trust,  tiU  it  is  disavowed;  yet,  where  a  constructive  trust 
is  made  out  in  equity,  time  protects  the  trustee1,  ttoough  his  conduct 
was  originally  fraudulent,  and  his  purchase  would  have  been  repudi- 
ated for  fraud.  4  B.  C.  136 ;  17  V.  97;  1  B,  C.  564.  So  where  a 
party  takes*  possession  in  Iris  own  right,  &rtd  was*  pHmS  fade  the 
owner,  and  fs  turned  into  a  trustee  by  matter  of  evidence  merely,  3 
X  C.  216.  And  where  one  intending  to  purchase  the  entire  interest 
in  the  land,  took  a  conveyance  without  words  of  limitation  to  his 
fteire,  passing  only  an  estate  for  life,  the  lapse  of  fourteen  years,  after 
the  expiration  of  the  life  estate,  was  a  protection  to  the  heirs  of  the 
purchaser;  5  J.  C.  18S,  0. 

What  that  reasonable  time  is,  within  which  a  constructive  trustr 
can  be  enforced,  depends  on  the  circumstances  of  the  case ;  but  there 
can  be  few  cases  where  it  can  be  done,  after'  twenty  years'  peaceable 
possession,  by  the  persoir  who  ciafms  in  Ms  own  right,  but  whose  acts 
have  made  him  a  trustee  by  implication.  His  possession  entitles  him 
to  at  least  the  same  protection  as  that  of  a  direct  trustee,  who,  to  the 
plaintiffs7  knowledge,  disavows  the  trust,  and  holds  adversely;  as  to 
whom  the  time  runs  from  the  disavowal,  3  Pet  52,  because  his  pos- 
session is  thenceforth  adverse.  The  possession  of  land  is  notice  of  a 
claim  to  it  by  Dbe  possessor,  Sugden  Vend.  753,  4 ;  if  not 
taken  and  held  by  r  contract  or  purchase,  it  is  from  its  in-  [  *  224  ] 
ception,  adverse  to  aH  the  world,  and  in  twenty  years,  bars 
the  owner  in  law  and  equity ;  8  Cranch,  280 ;  4  Wheat  221 ;  5  Pet 
364.  A  purchaser  in  possession  by  a  contract  to  sell,  is  in  law  a  tres- 
passer;  but  in  equity  he  i»  the  owner  of  the  estate,  having  taken  pos- 
session under  the  contract,  and  the  vendor  is  in  the  situation  of  an 
equitable  mortgagee,  15  V.  138.    H  the  entry  was  by  purchase  snd 
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the  purchaser  claims  the  land  in  fee,  he  is  not  a  trustee ;  his  title, 
though  derivative  from,  and  consistent  with  the  original  title  of  the 
plaintiffs,  is  a  present  claim  in  exclusion  of,  and  adverse  to  it  A 
vendee  in  fee,  derives  his  title. from  the  vendor ;  but  his  title,  though 
derivative,  is  adverse  to  that  of  the  vendor :  he  enters  and  holds  for 
himself.  Such  was  the  doctrine  of  this  court  in  Blight's  Lessee  t>. 
Rochester,  7  Wheat  535.  In  that  case  the  court  said:  "  The  vendee 
acquires  the  property  for  himself,  and  his  faith  is  not  pledged  to 
maintain  the  title  of  the  vendor." 

"  The  only  controversy  which  ought  to  arise,  respects  the  payment 
of  the  purchase-money;  how  far  the  vendee  is  bound  to  this,  by  law, 
or  by  the  obligations  of  good  faith,  is  a  question  depending  on  all 
the  circumstances  of  the  case. 

"  If  the  vendor  has  actually  made  a  conveyance,  his  title  is  ex- 
tinguished in  law  as  well  as  equity ;  if  he  has  sold,  but  has  not 
conveyed,  his  contract  of  sale  binds  him  to  convey,  unless  it  be  con- 
ditional ;  if,  after  such  a  contract,  he  brings  an  ejectment,  he  violates 
his  own  contract,  unless  the  condition  be  broken  by  the  vendee ;  and 
if  it  be,  the  vendor  ought  to  show  it"  "  If  defendant  claims  under 
a  sale  from  plaintiff,  and  plaintiff  himself  is  compelled  to  assert  that 
be  does,  then  the  plaintiffs  themselves  assert  a  title  against  this  con- 
tract, Unless  they  show  that  it  was  conditional,  and  that  the  condi- 
tion is  broken,  they  cannot,  in  the  very  act  of  disregarding  it 
themselves,  insist  that  it  binds  the  defendant  in  good  faith,  to 
acknowledge  a  title  which  had  no  real  existence.  Upon  reason,  then, 
we  should  think,  that  the  defendant  in  this  case,  under  all  the  cir- 
cumstances, is  at  liberty  to  controvert  the  title  of  the  plaintiff"  7 
Wheat  548,  50. 

In  applying  these  principles  to  the  case  before  us,  it  is  very  clear 
that  neither  the  purchase  from  South  or  Chiles,  is  any 
[  *  225  ]  *  equitable  estoppel  to  the  defendant's  controverting  the  title 
of  Boone ;  when  he  disaffirms  and  violates  the  contract  of 
purchase,  by  seeking  to  turn  them  out  of  possession.  He  cannot 
make  them  constructive  trustees  by  their  purchase,  and  then  be  per- 
mitted to  disavow  the  purchase;  without  subjecting  himself  to  the 
consequences  of  delaying  the  prosecution  of  his  right  As  trustees 
by  implication,  in  equity,  they  may  claim  the  benefit  of  the  lapse  of 
time ;  if  he  considers  them  as  purchasers  from  him,  or  by  a  title  de- 
rived from  him,  he  can  have  no  hold  upon  their  conscience,  to  surren- 
der him  the  possession,  if  they  are  willing  to  pay  the  purchase-money. 
Whether  they  purchased  from  him,  or  from  another,  who  assumed  to 
sell  by  his  authority  and  in  his  right,. matters  not;  if  they  claim  by 
bis  title,  and  thus  become  his  trustees  by  his  affirmance  of  the  sale. 
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the  law  of  equity  compels  him  to  assert  his  rights  in  a  reasonable 
time.  When  he  does  so,  the  execution  of  the  trust  will  be  enforced; 
bat  it  will  be  enforced  on  both  parties  according  to  the  terms  of  the 
purchase,  and  the  trust  which  equity  raises  on  it  by  implication. 
Equity  makes  the  vendor  without  deed,  a  trustee  to  the  vendee,  for 
the  conveyance  of  the  title ;  the  vendee  is  a  trustee  for  the  payment 
of  the  purchase-money,  and  the  performance  of  the  terms  of  th<* 
purchase.  But  a  vendee  is  in  no  sense  the  trustee  of  the  vendor,  as 
to  the  possession  of  the  property  sold ;  the  vendee  claims  and  holds 
it  in  his  own  right,  for  bis  own  benefit,  subject  to  no  right  of  the 
vendor,  save  the  terms  which  the  contract  imposes ;  his  possession  is, 
therefore,  adverse  as  to  the  property,  but  friendly  as  to  the  performance 
of  the  conditions  of  purchase. 

In  virtue  of  his  legal  title,  the  vendor  has  a  legal  right  of  possession, 
but  equity  will  not  permit  him  to  assert  it,  unless  the  vendee  has 
violated  the  contract;  he  will  be  enjoined  if  the  vendee  performs  it. 
It  is  very  certain,  that  a  sale  of  the  legal  title  by  deed,  creates  no 
legal  estoppel,  by  which  a  purchaser  is  prevented  from  contesting  the 
title  of  the  vendor,  or  the  title  of  any  person  from  whom  the  vendor 
derived  title,  7  Wheat  647,  &c.  It  is  equally  certain,  that  the  sale 
of  an  equitable  title  by  bond,  or  other  contract,  cannot  have 
a  contrary  effect  in  equity ;  which  *  decides  according  to  the  [  *  226  ] 
eqmnn  et  bonum  of  each  case.  In  this  case,  Boone  comes 
into  court  to  obtain  possession  under  an  equitable  title  only ;  he  is 
barred  by  time,  unless  he  can  make  the  defendants  his  trustees  at  the 
institution  of  the  suit;  he  charges  them  with  no  fraud,  and  nothing 
is  averred  or  proved  against  them  to  so  affect  their  conscience  as  to 
give  a  court  of  equity  jurisdiction.  He  is  thus  compelled  to  rest  on 
their  purchase  of  his  title  from  South  and  Chiles,  making  them  con- 
structive trustees ;  which,  on  the  pleadings  and  evidence,  we  are  of 
opinion  he  may  do.  There  is,  then,  a  trust  between  them,  but  it  is 
that  trust  which,  in  equity,  results  from  the  contract  of  purchase. 
Boone  is  a  trustee  for  such  title  as  the  defendants  purchased,  and 
were  entitled  to  receive;  they  are  trustees  for  the  purchase-money 
they  agreed  to  pay  for  it  Boone  avers  they  bought  his  title,  which, 
we  think,  is  made  out  He,  then,  is  the  cestui  que  trust  as  to  the 
money,  and  they  for  his  title. 

To  divest  this  trust  of  all  mutuality,  would  be  subversive  of  every 
rule  of  equity ;  it  will  never  award  a  surrender  of  the  possession  of 
land  by  a  purchaser  of  an  equitable  title,  but  on  a  clear  violation  of 
the  condition  of  purchase,  clearly  proved  by  the  plaintiff  He  is 
without  remedy  at  law  in  this  case ;  compelled  to  come  into  equity, 
he  must  do  it;  he  sets  up  a  trust  in  the  defendants  for  his  use ;  all  he 
vol.  xii.  8 
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can  ask  is  its  execution  by  payments  the  purchase-money ;  if  ho 
has  a  decree  fox  that,  justice  is  done  to  him ;  and  nothing  can  be  mono 
just  than  to  decree  that. he  shall  perform  the  act  in  consideration  of 
which  he  obtains  relief.  If  he  comes  into  court  to  turn  them  out,  on 
the  ground  that  defendants  bare  purchased  a  titie  whieb  most  be 
traced  up  to  him,  in  virtue  of  the  contract  of  purohase ;  be  asserts  a 
title  against  this  contract  when  he  denies  them  the  benefit  of  the 
purchase ;  and  in  the  language  of  this  court  in  Blight  v.  Rochester; 
the  plaintiffs  cannot,  in  the  very  act  of  disregarding  it  themselves, 
insist  that  it  binds  the  defendants,  in  good  faith,  to  acknowledge  the 
title.    The  defendants  may  contest  it,  when  set  up  to  defeat  the 

purchase  in  this  case  in  equity,  as  it  was  done  in  that  at 
[  *  227  ]  law.     This  court  did  not  then  think  their  decision  to  *be 

at  varianoe  with  the  decisions  of  the  courts  of  Kentucky , 
nor  do  we  think  that  we  now,  in  any  wnyf  interfere  with  them. 

They  have  held  that  the  possession  oi  the  purchaser  from  the 
plaintiff  without  deed,  is  friendly  to  the  plaintiff;  and  stops  the  run- 
ning of  the  statute  of  limitations,  2  Bibb,  506.  But  that  a  vendee 
by  deed,  may,  at  law,  contest  the  title  of  the  person  under  whom  he 
bought ;  though  a  vendee  by  executory  contract  cannot,  if  he  is  in 
possession  under,  and  looks  to  the  vendor  for  the  completion  of  his 
title ;  in  the  first  case  he  holds  adversely,  in  the  second  not,  3  Littell, 
135,  6.  So,  if  he  purchases  from  the  patentee,  and  holds  his  bond 
for  the  title;  5  Lift.  318,  a  defendant  cannot,  in  ejectment,  set  np  an 
outstanding  title  in  a  third  person,  if  he  purchased  from  plaintiff 
without  deed,  6  latt  444 ;  nor  can  a  tenant  or  one  who  purchases 
from  him,  contest  the  title  of  the  landlord.  4  Bibb,  33  {  3  Max* 
shall,  243, 

These  decisions  are,  unquestionably,  correct ;  but  the  principle  on 
which  they  are  founded,  is  very  different  from  that  which  the  plain* 
tifis's  counsel  deduce  from  them ;  they  admit  that  possession  under 
a  deed  conveying  a  legal  title,  is  adverse,  and  that  a  defendant  so 
holding  may  deny  the  title  of  his  vendor  in  a  suit  at  law.  The  eon* 
tract  of  purchase,  then,  is  no  estoppel,  though  by  the  meet  solemn 
instrument  known  to  the  law*  The  same  principle  seems  closely 
applicable,  by  analogy,  to  a  suit  in  equity,  in  which  the  plaintiff  rests 
on  an  equitable  title  only,  which  has  been  sold  to  the  defendant,  as 
the  foundation  of  a  decree  awarding  possession  of  the  land  pur* 
chased ;  the  proceeding  is  analogous  to  an  ejectment ;  the  process  of 
executing  such  a  decree  is  the  same  in  Kentucky)  by  an  habere  facias. 
It  is  difficult  to  perceive  any  sound  reason  why  the  same  analogy 
should  not  be  observed  in  the  proceedings  previous  to  the  decree ;  if 
the  defendant,  a  vendee  of  the  legal  title  by  deed^  can,  at  law,  contest 
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the  title  of  his  vendor,  who  is  plaintifi^  why  may  not  the  vendee  of 
an  equitable  title,  by  bond  or  other  executory  contract,  enjoy  the 
same  right  in  *  oourt  of  equity?  We  are  clearly  of  opinion  that  the 
defendants  in  this  ease  had  such  right,  and  that  there  is  nothing  in 
the  evidence  before  us  which  could  have  deprived  them  of  it,  had 
tbey  rested  their  case  upon  their  adverse  possession  alone ; 
but  #the  admissions  of  Smith  in  his  amended  answer,  the  [  *  328  ] 
proofs  of  the  cause  as  to  Smetooer,  together  with  the  joint 
answer  of  themselves  and  Baylon,  place  them  in  a  different  position. 
As  to  them,  we  are  perfectly  satisfied  that  their  possession  was  a 
perfect  protection  against  the  equity  of  Thomas  Boone,  when  this 
suit  was  instituted;  but  we  think  that  his  equitable  right  to  the  pur* 
chase»money  agreed  to  be  paid  to  Chiles,  has  been  saved  by  their 
answer  and  the  evidence  in  the  case;  our  only  difficulty  has  been 
whether  we  can,  on  the  pleadings,  make  such  *  decree  as,  in  our 
opinion,  comports  with  the  justice  and  equity  of  the  case.  The 
specific  prayers  of  the  bill  are>  that  such  of  the  defendants  as  hold 
tfce  title,  convey  to  the  plaintiff  the  tract  described  by  the  deed  under 
the  decree  to  Chiks;  neither  Smiths,  Smeltser,  or  Baylor  hold  this 
title,  or  claim  under  the  decree  or  deed  from  the  commissioner  to 
Chiles ;  this  part  of  the  prayer  cannot,  therefore,  be  granted*  The 
next  is  an  account  for  rents  and  profits ;  this  can  be  done  as  to  Chiles, 
but  cannot  as  to  the  others,  on  our  views  of  the  case.  The  general 
prayer  is,  such  other  and  further  relief  as  the  plaintiffs'  case  may 
require.  This  is  a  broad  prayer,  on  which  such  relief  may  be  granted 
as  is  not  inconsistent  with  the  bill  or  the  specific  prayers.  8  Pet  536* 
This  case  is  one  of  an  undoubted  equitable  title  to  the  700  acres 
of  land,  had  it  been  pursued  in  time ;  but  under  the  circumstances 
of  the  case  it  is  narrowed  down  to  a  claim  for  the  puichase*taoney 
of  the  land,  held  by  the  defendants  under  the  purchases  from  South 
and  Chiles,  at  the  price  stipulated  in  their  agreement  with  the  latter* 
This  we  think  is  required  by  the  case  of  the  plaintiffs,  as  it  appears 
on  the  whole  record,  without  placing  the  defendants  in  any  position 
more  injurious  to  themselves  than  their  answer  would  authorize. 
Tbey  pray  for  a  restoration  of  Booth's  bonds,  and  the  rescission  of  the 
contract  made  with  Chiles,  as  the  means  of  enabling  them  to  obtain 
a  decree  in  their  favor.  "  But  should,  under  all  the  circumstances 
of  the  case,  it  be  their  misfortune  to  lose  the  land,  they  claim  a  just 
compensation  for  their  lasting  and  valuable  improvements ;  under 
snch  rules  and  regulations,  according  to  law  and  equity,  as  their  case 
may  require  and  justice  demand*"  To  restore  South'*  bonds 
and  annul  the  *  contract  with  Chiles,  would  not  release  them  [  *  889  ] 
from  their  trust  to  Boone,  for  the  purchase^noney  agreed  to 
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be  paid  to  South.  The  record  does  not  inform  us  what  was  the  price 
at  which  South  sold  the  600  acres ;  but  if  sold  at  the  rate  at  which 
Smith  bought  the  60  or  70  acres,  it  would,  with  the  interest,  exceed 
the  price  agreed  to  be  paid  to  Chiles.  Besides,  the  restoration  of 
South' 3  bond  at  the  time  of  their  answer,  and  by  a  decree  of  the 
circuit  court,  would  have  bound  them  to  pay  the  purchase-money 
with  interest  In  such  case  the  lapse  of  time  would  be  no  bar.  If, 
by  our  decree,  these  defendants  hold  the  lands  on  the  terms  stipulated 
with  Chiles,  they  have  the  same  benefit  of  their  contract  with  him! 
as  if  it  had  been  consummated  by  a  conveyance  of  the  legal  title  of 
Hoy,  and  the  equitable  title  of  Thomas  Boone ;  a  position  much 
more  favorable  to  them,  than  they  would  be  placed  in  by  their  prayer 
for  the  restoration  of  South's  bonds,  or  for  mere  compensation  for 
improvements.  It  is  not  to  be  doubted,  that  they  would  have  been 
content  with  the  quieting  of  their  possession  on  paying  for  the  land, 
on  the  terms  agreed  on  with  Chiles  in  1817,  on  which  they  can  now 
hold  them,  consistently  with  the  law  of  the  case* 

Though  neither  of  the  parties  have  prayed  for  the  specific  relief 
which  we  think  they  are  entitled  to,  we  are  of  opinion  that  all  have, 
in  substance,  submitted  their  case  to  our  consideration,  according  to 
the  rules  and  principles  of  equity ;  willing  to  abide  such  decree  as 
we  shall  think  will  do  justice  between  them.  This,  in  our  opinion, 
will  be  done  by  giving  to  both  the  benefits  of  the  contract  with 
Chiles,  which,  under  all  the  circumstances  of  the  case,  created  by 
construction  and  implication  in  equity,  a  mutual  trust;  which  is 
executed  by  one  party  conveying  his  title,  and  the  other  by  paying 
the  purchase-money. 

It  remains  only  to  consider  the  case  of  Cummins,  who  purchased 
from  Smeltzer,  part  of  the  400  acres  purchased  by  him  from  South* 
We  can  perceive  no  equitable  ground  of  discrimination  between  this 
and  the  other  tenants ;  the  answer  of  the  heir  of  Cummins  admits 
the  purchase  from  Smeltzer,  but  makes  the  same  allegation  of  fraud 
against  him  as  he  did  against  Chiles.     Yet,  like  the  others,  Cummins 

continued  to  hold,  and  his  heir  still  holds  the  land  so  pur* 
[  *  230  ]  chased,  without,  as  appears  by  the  record,  *  having  paid  any 

thing  for  it ;  like  them,  too,  the  heir  prays  for  a  dismission 
of  the  bill,  but  in  these  words :  "And  hence  to  be  dismissed  with  her 
costs,  &.C.,  and  such  other  orders  as  the  court  shall  deem  necessary  to 
the  equity  of  her  case."  This  could  not  have  been  intended,  nor  can 
it  be  considered  as  a  peremptory  prayer  for  dismission,  as  she  would, 
in  such  case,  hold  the  land  without  paying  for  it ;  there  would  be  no 
remaining  equity  in  her  case,  on  which  the  court  could  make  an 
order ;  it  must,  therefore,  be  considered  as  a  submission  to  such  der 
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eree  as  the  court  should  deem  conformable  to  the  equity  of  the  case. 
This,  in  our  opinion,  requires  that  this  defendant  should  be  placed  in 
the  same  situation  as  the  other  defendants,  who  claim  under  or  by 
the  purchase  from  South ;  they  all  purchased  only  an  equitable  title, 
and  must  stand  in  the  place  of  those  from  whom  they  purchased ; 
each  is  a  trustee  by  implication,  affected  by  the  same  mutual  trust  in 
equity. 

Having  thus  disposed  of  all  the  contending  claims  between  the 
plaintiffs  and  the  defendants,  in  this  very  complicated  case,  according 
to  their  respective  equities  between  them  as  contending  parties,  we 
are  to  consider  of  the  decree  to  be  made  between  the  defendants.  It 
is  within  the  undoubted  powers  of  a  court  of  equity  to  decree  between 
co-defendants  on  evidence  between  plaintiffs  and  defendants,  2  Sch. 
&  Let.  712.  Its  exercise  is  also  within  the  general  prayer  of  the  de- 
fendants in  their  respective  answers ;  and  is  called  for  by  every  con- 
sideration, that  requires  some  termination  to  long,  inveterate,  and 
entangled  litigation.  With  the  whole  case  before  us,  and  on  the 
fullest  investigation  of  the  rights  of  all  the  parties,  we  do  order, 
adjudge,  and  decree  therein  as  follows :  — 

That  so  much  of  the  decree  of  the  circuit  court  as  directs  the 
defendant  Chiles  to  convey  to  the  complainants,  all  his  right,  title, 
and  interest  to  and  in  the  premises  named  in  the  bill,  and  to  deliver 
up  to  the  clerk  of  said  court,  to  be  cancelled,  the  contract  between 
said  Chiles,  Hezekiah  and  George  Boone,  therein  referred  to ;  also, 
§o  much  thereof  as  orders  Jones  and  Fanny  Hoy  to  convey  all  their 
interest  in  the  premises,  derived  from  William  Hoy ;  and  so 
much  of  said  decree  as  directs,  that  if  the  conveyances  *  so  [  *  231  ] 
directed  shall  not  be  made  as  ordered,  the  clerk  of  said 
circuit  court  shall  convey  to  the  complainants  the  interest  of  the  said 
parties,  as  by  said  court  decreed ;  and  so  much  of  said  decree  as 
orders  the  defendant  Chiles  to  pay  the  costs  of  the  suit,  with  the  ex- 
ception there  stated ;  also,  so  much  of  said  decree  as  declares  that  the 
claim  of  the  complainants  is  not  to  be  prejudiced  by  the  decree  afore- 
said, as  against  any  of  the  heirs  of  William  Hoy,  who  are  not  parties 
to  this  suit ;  and  so  much  of  said  decree  as  directs  the  bill  of  com- 
plainants to  be  dismissed  as  to  the  land  held  by  John  Evalt  within 
the  bounds  of  Flournoy's  patent;  be  and  the  same  is  hereby  affirmed 
in  all  things,  excepting  that  part  of  said  decree  which  excepts  from 
the  deed  to  be  executed  by  William  Chiles,  the  interest  which  he 
holds  under  a  deed  from  Green  Clay,  as  to  which  the  said  decree  is 
reversed  and  annulled.  / 

And  as  to  the  rest  and  residue  of  said  decree  of  the  circuit  court, 
the  same  is  hereby  reversed  and  annulled ;  and  this  court,  proceeding 

8m 
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to  render  such  decree  as  the  said  circuit  court  ought  to  have  rendered, 
doth  further  order,  adjudge,  and  decree— 

That  the  said  William  da,  and  shall,  within  six  months  from  this 
time,  convey  to  the  complainants  (in  the  manner  specified  in  said 
decree  as  to  the  land  therein  directed  to  be  conveyed  by  him)  all  his 
eight,  title,  and  interest,  held  or  claimed  under  the  deed  or  convey- 
ance from  Green  Clay  to  said  Chiles. 

That  the  said  Chiles  do,  and  shall,  within  the  same  time,  assign, 
transfer,  and  make  over  any  contract  or  agreement  made  between 
him  and  any  other  persons,  in  relation  to  the  land  in  controversy  kt 
this  suit,  whereby  any  right  accrued  to,  or  was  promised  or  agreed  to 
be  in  him,  to  any  part  of  said  land,  or  any  money  arising  or  to  arise 
from  any  sale  or  sales  thereof;  and  in  like  manner  to  transfer,  assign, 
and  make  over  all  such  rights  to  said  complainants. 

That  the  said  William  Chiles  do  also  account  to  and  with  the 
complainants,  for  any  money  he  may  at  any  time  have  received  from 
any  person  or  persons,  on  or  by  virtue  of  the  sale  of  any  part  or 
parts  thereof;  also  that  he  account  to  and  with  the  complainants  for 
any  rents  or  profits  which  he  may  have  enjoyed  or  received 
[  *  233  ]  *  in  or  from  said  land  embraced  in  the  patent  to  Hoy,  under 
the  direction  of  said  court 

That  a  surveyor,  to  be  appointed  by  said  court,  do,  under  their 
directions,  ascertain  the  quantity  of  land  claimed  by  the  several 
defendants  in  this  suit,  (except  William  Chiles,)  on  the  western  side 
of  the  survey  in  Searcy's  right,  designated  on  the  plat  of  the  surveyor, 
dated  2d  October,  1831,  by  the  letters  A,  D,  T,  U,  J,  K,  M,  E,  and 
A ;  excluding  therefrom  all  the  lands  within  the  lines  of  Flournoy's 
patent,  and  return  a  plat  thereof  to  said  court, 

That  the  bill  of  the  complainants  be  dismissed,  as  to  all  the  land 
claimed  by  any  defendant,  east  of  the  lines  on  said  plat,  designated 
by  letters  B,  M,  K,  J,  U,  T ;  that  their  bill  be  dismissed,  as  to  all  the 
land  purchased  by  Nicholas  Smith  from  Jones,  lying  within  the  line 
of  Flournoy's  patent,  marked  on  the  surveyor's  plat,  in  page  66  of 
the  printed  record,  by  the  letters  L,  M,  N,  O. 

That  possession  be  awarded  to  the  complainants,  by  the  several 
defendants,  of  the  land  claimed  or  held  by  them,  respectively,  within 
the  lines  first  herein  referred  to,  as  marked  in  the  plat,  dated  2d  Octo- 
ber, 1831,  and  without  Flournoy's  line,  which  has  not  been  purchased 
from  or  held  under  South  or  Chiles,  or  by  any  person  or  persons 
claiming  or  holding  under  them,  or  either  of  them,  in  virtue  of  any 
contract  or  agreement  with  them  or  either,  by  or  under  whose  right, 
claim,  or  possession  any  of  said  defendants  claim  or  hold  any  part  or 
parts  of  said  land. 
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That  the  surveyor,  so  to  be  appointed,  do  and  shall  ascertain  the 
quantity  of  land,  now  claimed  or  held  by  any  of  the  defendants, 
mediately  or  immediately,  by,  from,  through,  or  under  South  or  Chiles, 
or  in  virtue  of  any;  right  asserted  or  claimed  by  them,  or  either,  as 
aforesaid;  designating  especially  the  quantity  claimed  or  held  by 
each  defendant,  or  each  class  ot  etaknants,  under  any  one  person, 
accordingly  as  they  may  hold  or  claim  in  severalty,  or  in  common 
between  themselves ;  and  return  separate  plats  thereof  to  said  circuit 
court  Whereupon,  such  of  the  complainants  as  are  under  no  legal 
disability,  shall  within  each  time  as  the  said  court  shall 
direct,  make,  execute,  and  in  due  *  form  of  law  .aeknowi-  [  *  283  ] 
edge  and  deliver  to  the  said  defendants  respectively,  deeds 
of  general  warranty  in  fee,  for  the  land  described  in  snob  plats,  on 
said  defendants  complying  with  tins  decree,  as  hereinafter  mentioned ; 
and  that  such  of  the  complainants  as  may  at  such  time  be  under  any 
legal  disability  to  make  such  deeds,  shall,  within  six  months  from  the 
removal  of  such  disability,  moke,  exeeute,  acknowledge,  and  deliver 
such  deeds  to  the  defendants,  their  heirs,  and  assigns ;  or  that  the 
said  circuit  court,  as  so  authorized  by  law,  may  order  and  direct  that 
such  deed  or  deeds  shall  be  made  by  such  commissioner,  as  they 
may  appoint  to  execute  the  same  for  and  on  behalf  of  the  complain* 
ants  last  mentioned 

That  the  said  defendants  severally,  or  each  class  thereof  as  afore* 
said  for  themselves  jointly,  as  they  may  claim  or  hold,  do  pay  to  the 
complainants  for  the  land  conveyed  by  them,  at  the  rats  and  on  the 
terms  stated  in  the  joint  answer  of  the  defendants,  to  wit,  $10  for 
each  and  every  of  the  400  acres  purchased  by  Peter  Bmeitser,  and 
the  200  acres  purchased  by  Nicholas  Smith  from  John  South ;  to  be 
paid  in  three  equal  annual  instalments,  counting  from  the  agreement 
with  Chiles,  assumed  to  be  1st  December,  1817* 

That  the  heirs  of  Nicholas  Smith,  or  the  defendants  who  claim  or 
hold  under  him  or  his  heirs,  do  pay  to  the  complainants  at  the  same 
rate,  and  on  the  same  terms,  for  the  GO  or  70  acres  afterwards  pur* 
chased  by  said  Smith  from  South ;  which  said  complainants  shall 
convey  as  aforesaid  to  the  defendant  or  defendants  in  possession 
thereof  under  Nicholas  Smith. 

That  the  amount  so  to  be  paid  by  each  defendant,  or  class  of 
defendants,  bear  interest  from  the  time  the  instalments  were  payable 
respectively,  till  the  time  directed  by  the  circuit  court,  at  which  the 
complainants  are  to  make  the  deeds  as  aforesaid ;  each  defendant  or 
class  to  be  liable  only  for  the  sum  doe  by  themselves,  and  not  for 
any  sum  due  by  other  defendants. 

That,  when  the  said  deeds  shall  be  executed  and  delivered,  the 
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sum  due  by  each  defendant  or  class,  principal  and  interest,  shall  be 

paid  as  follows:  one  third  whereof  to  be  paid  in  one  year  from  the 

delivery  of  the  deed,  one  third  in  two  years,  and  one  third 

f*234]  *in  three    years,  with  interest  from  the  time  they   axe 

payable. 

That  the  several  sums  so  payable  be  paid  into  said,  court,  or  to 
such  person  or  persons  as  said  .court  by  their  decree  shall  order  and 
direct ;  and  on  such  terms  and  conditions  as  to  them  shall  seem  just 
and  equitable. 

That  the  defendants  severally  and  respectively  do,  under  the 
direction  of  said  court,  account  to  and  with  each  other  for  any 
moneys  received  by  one  from  the  other,  or  any  person  or .  persons 
under  whom  they  claim  or  have  claimed,  for  or  on  account  of  any 
purchase-money  of  any  part  or  parts  of  the  land,  now  or  at  any  time 
held  or  claimed  by  them  or  any  of  them,  under  or  in  virtue  of  any 
purchase  under  the  title  of  Searcy. 

That  such  of  the  heirs  of  William  Hoy  as  have  answered  the  bill 
of  complainants,  do  convey  to  them,  in  the  manner  directed  in  the 
decree  of  the  circuit  court  as  to  Jones  and  Fanny  Hoy,  all  their  right, 
title,  and  interest  in  the  land  contained  within  the  line  of  the  plat 
first  herein  referred  to,  being  the  western  part  of  the  survey  aforesaid, 
in  right  of  Searcy.  In  default  of  making  such  conveyance,  as  is 
herein  directed  to  be  made,  by  any  of  the  defendants  in  this  case, 
then  this  court  doth  further  order  and  direct,  that  a  conveyance  of 
the  right  and  title,  interest  and  claim,  in  and  to  the  land  in  contro- 
versy, held  or  claimed  by  such  defendants,  be  conveyed  to  the  com- 
plainants, by  a  commissioner,  to  be  by  the  said  circuit  court  appointed 
to  make  such  conveyance  according  to  law. 

That  the  bill  of  complainants  be  dismissed,  as  to  the  heirs  of 
George  Boone,  Hezekiah  Boone,  and  the  heirs  of  South,  with  costs. 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  all  the  equity 
of  the  complainants,  as  to  any  person  or  persona  not  parties  to  this 
suit,  or  as  to  any  matter  or  thing,  not  herein  decreed  on,  shall  be  and 
is  hereby  reserved  to  the  said  complainants,  any  thing  contained  in 
this  decree  notwithstanding ;  and  that  this  cause  be  remanded  to  the 
circuit  court  for  the  district  of  Kentucky,  with  instructions  to  proceed 
therein  according  to  this  decree,  and  as  to  justice  and  equity  shall 

appertain. 
[  *  235  ]      *  McLean,  J.     Under  the  peculiar  circumstances  of  this 
case,  I  am  constrained  to  state,  as  succinctly  as  I  can,  the 
reasons  why  I  dissent  from  the  opinion  just  delivered. 

The  facts  out  of  which  this  controversy  arose,  are  as  follows : 
Reuben  Searcy  being  entitled  to  a  settlement  and  preemption  of 
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1,400  acres  of  land,  in  the  settlement  of  Kentucky,  on  the  waters 
of  Licking,  employed  John  Martin,  for  one  half  the  land,  to  per- 
feet  the  title.  On  the  24th  September,  1781,  for  a  valuable  con- 
sideration, Searcy  sold  700  acres  of  this  land  to  William  Hoy; 
executed  his  bond  for  a  title ;  and,  at  the  same  time,  assigned  to 
Hoy  the  plat  and  certificate  of  surrey,  which  enabled,  him,  in  1785, 
to  obtain  a  patent  for  the  whole  tract  in  his  own  name. 

But  before  the  emanation  of  the  patent,  in  the  month  of  Decern* 
ber,  1781,  William  Hoy  assigned  Searcy's  bond  to  George  Boone, 
and  bound  himself  bis  heirs,  &c,  as  sureties,  &c  And  on  the  30th 
April,  1783,  George  Boone  assigned  the  bond  to  Thomas  Boone, 
whose  heirs  prosecute  this  suit. 

Thomas  Boone,  being  a  citizen  of  Pennsylvania,  gave  a  power  of 
attorney  to  George  Boone  of  Kentucky,  dated  1st  October,  1787, 
which  authorized  him,  in  the  name  of  Thomas  Boone,  and  for  his 
use,  "  to  ask,  demand,  sue  for,  and  recover  of  and  from  Major  Wil- 
liam Hoy,  of  Kentucky  settlement,  a  deed  or  other  lawful  convey- 
ance valid  in  law,  for  700  acres  of  land  in  or  near  the  waters  of 
Hinkson,  and  Stoner,  &c ;  and  the  attorney  was  authorized  to  ap- 
point, &c  and  to  do  every  thing  necessary  in  the  premises,"  &c 

On  the  6th  August,  1792,  George  Boone,  as  the  attorney  in  fact 
of  Thomas  Boone,  assigned  Searcy's  bond  to  John  South,  the 
executor  of  William  Hoy,  who  bound  himself  to  cause  Hoy's  heirs  to 
convey,  so  soon  as  they  should  become  of  age,  the  700  acres  to  Boone, 
&c.  But  on  the  23d  December,  1791,  before  this  assignment,  South 
sold  400  acres  of  the  land  to  Peter  Smeltzer,  and  bound  himself  with 
Walter  Can  and  John  Glover,  in  the  penalty  of  X  1,000,  to  make  a 
deed  for  the  same,  so  soon  as  the  heirs  of  William  Hoy,  who  was 
then  deceased,  should  become  of  age.  And  on  the  26th 
•  August,  1794,  South  sold  200  acres  of  the  same  tract  to  [  *  236  ] 
George  Pope,  and  bound  himself  in  the  penalty  of  J&500, 
to  make  a  deed  when  Hoy's  heirs  should  all  arrive  at  full  age. 
This  last  bond,  in  the  spring  of  1798,  was  purchased  by,  and  as- 
signed to  Nicholas  Smith,  who  shortly  afterwards  purchased  from 
South  the  residue  of  the  tract,  supposed  to  contain  60  or  70  acres. 

On  the  30th  November,  1802,  Thomas  Boone  made  an  agreement 
with  bis  uncle,  Hezekiah  Boone,  of  the  State  of  Tennessee,  to  sell  to 
him  the  whole  of  this  tract  of  land,  for  £700.  But  Hezekiah  Boone 
and  his  heirs  had  the  option  of  taking  the  land  or  not,  within  four 
years  from  the  time  of  the  contract ;  and  the  contract  was  to  be 
binding  if  he  should  make  known  his  determination  to  take  the  land 
and  pay  for  it  within  the  four  years.  But  there  is  no  evidence  that 
Hezekiah  Boone  made  known  his  determination,  within  the  time 
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limited,  to  take  the  land ;  or  that  be  has,  at  any  time,  paid  the  whole 
01  any  part  of  the  consideration. 

On  the  30th  October,  1817,  Hezekiah  Boone,  and  George  Boone 
as  attorney  for  Thomas^  entered  into  an  agreement  with  William 
Chiles,  and  delivered  to  him  the  papers  they  held  respecting  the 
above  land ;  and  Chiles  was  to  have  the  free  use  of  them,  for  the 
purpose  of  coercing  the  title  to  the  land,  if  it  could  be  recovered ; 
and  if  not,  be  was  to  obtain  the  value.  And  Chiles  was  to  use  dili- 
gence in  recovering  the  money  or  obtaining  the  title ;  and  the  pro- 
ceeds of  the  soft,  whether  land  or  money,  were  to  be  divided  between 
CUfes  and  Hezekiah  Boone. 

Shortly  after  this  contract  was  entered  into,  Chiles,  having  ob- 
tained from  George  Boone  the  bond  given  him  by  South,  which 
bound  him  to  eonvey  the  land  to  Thomas  Boone,  so  soon  as  Hoy's 
heirs  cook*  be  compelled  to  make  a  deed,  called  on  Peter  Smeltzer's 
heirs,  who  held  the  bond  of  South,  Carr,  and  Glover,  and  represent- 
ing to  them  that  he  wo*  the  rightful  owner  of  the  land,  obtained  the 
bond ;  and,  also,  he  obtained  the  bond  for  the  200  acres  given  by 
South  to  Pope,  and  by  him  assigned  to  Smith ;  which  bonds  he 
delivered  to  Benjamin  South,  the  executor  of  John  South, 
[*23J7]  who  wa»  deceased;  together  *with  the  bond  given  to 
Geofge  Boone,  by  the'  deceased ;  and  obtained  from  the 
executor,  possession  of  Searcy's  bond  and  the  assignments.  The 
assignment  of  George  Boone,  as  the  attorney  of  Thomas,  was  then 
erased ;  and  the  contract  between  South  and  the  tenants  was  can- 
celled. And  the  purchasers  under  South,  purchased  the  land  from 
Chiles,  and  bound  themselves  to  pay  for  it  £10  per  acre. 

At  tiie  August  term  of  the  Bourbon  circuit  court,  in  the  year  1818, 
Chiles  brought  an  action  of  ejectment,  in  the  name  of  Hoy's  heirs, 
to  recover  possession  of  the  land*  The  tenants  having  been  served 
with  notice^  appeared  and  defended  tile  suit ;  but  a  verdict  was 
found  against  them,  and  a  judgment  was  entered  on  the  verdict. 

On  the  26th  January,  1818,  Chiles  filed  a  bill  in  the  Bourbon 
cavcnit  court  in  the  name  of  himself,  Hezekiah  Boone,  George  Boone, 
and  Thomas  Boone,  against  the  heirs  of  Hoy,  for  a  title.  In  this 
bill,  Chiles  stated  that  William  Hoy  and  John  Sappington,  and  Par- 
thenia  his  wife,  late  Parthenia  Hoy,  had  conveyed  their  interest  to 
Mm.  And  he  sets  up  the  contract  with  Hezekiah  Boone,  as  the 
ground  for  a  decree  in  his  favor,  under  Searcy's  bond,  and  the  as- 
signments made  thereon.  The  assignment,  by  George  Boone  to 
South,  is  represented  as  inoperative  and  void ;  as  George  Boone  had 
no  power,  as  the  attorney  of  Thomas  Boone,  to  sell  or  transfer  the 
title  to  the  land.     The  heirs  of  Hoy  and  others,  who  were  made 
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defendants,  answered  the  bill.  And  afterwards,  at  August  teem, 
1821,  tbe  court  decreed  that  the  complainant,  William  Chiles,  was 
entitled  to  a  specific  execution  of  tbe  contract  from  Hoy's  heirs  ; 
and  that,  if  the  defendants  did  not  execute  a  conveyance  in  pursu- 
ance of  the  decree,  on  or  before  a  time  specified,  then,  that  Thomas 
P.  Smith,  as  commissioner,,  under  the  statute  of  Kentucky,  should, 
execute  it  And  afterwards,  on  the  7th  January,  1882,  tbe  heirs  of 
Hoy  not  having  executed  a  conveyance  foe  the  land,  ki  pursuance  of 
the  decree,  the  deed  wan  executed  in  due  form  by  tho  eommissiosKE. 
•  lb  April,  1827,  this  decree  of  the  BouBbcn  circuit  court  wan 
■rough*  before  the  court  of  appeals  of  Keutoefcy,  and  re- 
versed,* for  want  of  proper  parties;  and  the  cause  was*  [  *28&  J 
winded  to  the  consult  court  fear  further  proceedings; 
'  The  heirs  of  Thomas  Boone  filed  their  bill  in  the  circuit  court  of 
tbe  United  States  cm  the  26th  Jemaacy,  1883,  at  first  against  Chiles 
Hezekiah  Boone,  Geoige  Boone,  and  tbe  tenants  wbo  occupied  tbe 
fend ;  and  represented  that  the  bill  filed  by  Ohibsy  in  the  name  of 
Thomas  Boone  and  others,  against  the  heir*  of  Hoy,  was  a  fraudu- 
lent proceeding;  and  as  Chiles,  under  the  decree,  was  supposed  to 
be  invested  with  tbe  legal  title,  a  decree  fee  the  title  was  prayed 
against  him.  And  after  the  reversal  of  the  decree  of  Bourbon  cir- 
cuit court,  such  of  the  heirs  of  Hoy  as  wein*  found  within  the  juris* 
diction  of  the  court,  went  mode  parties. 

The  tenants  answered  and  relied  upon  lapse  of  time,,  their  pur- 
chase under  Souths  and  the  fraud  of  Chiles,  in  their  defence.  Chiles 
also  filed  his  answer*,  setting  up  his.  title,  and  also  Fanny  Hoy,  fend 
Jones  Hoy,  the  only  hears  of  Hoy  who  were  made  parties  to  the  bill, 
who-  admitted  the  right  of  the  complainants.  The  material  parts  of 
the  answers  will  be  noticed  more  particularly  under  the  appropriate 
points,  which  arise  for  consideration. 

There  seems  to  be  no  question  as  to  the  getnineness  of  Searcy's 
bond,  and  tbe  assignments  made  upon  it ;  but  it  is  insisted  that 
Searcy  should  have  been,  made  a  party. 

The  bill  asks  no  decree  against  Searcy.  By  the  assignment  of  the 
plot  and  certificate,  he  enabled  William  Hoy  to  obtain  the  patent  in 
bis  own  name ;  and  this  was  equmtleirt  to  a  conveyance  of  the  land, 
in  discharge  of  the  bond.  Hoy,  therefore,  oonkL  have  no  demand 
upon  Searcy,  and  of  eounse  the  assignee  of  Hoy  could  have  none 
against  him.  He  was,  therefore,  not  a  necessary  party.  The.  com- 
plainants, under  the  assignment  of  Hoy,  pray  a  devestiture  of  the 
title  from  hie  hens;  and  as  between  these  parties,  there  can  be  no 
doubt  of  the  equity  of  the  complainants.  Indeed,  the  heirs  of  Hoy 
on  not  controvert  Ike  right  of  the  complainants* 
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In  the  argument,  it  was  insisted,  that  the  700  acres  claimed 
by  the  complainants,  are  not  so  specifically  described  in 
[  *  239  ]  *  the  bill,  as  to  enable  the  court  to  decree,  in  pursuance  of 
the  prayer,  a  specific  conveyance. 

William  Hoy  obtained  in  his  own  name  a  patent  for  the  1,400 
acres ;  and  it  appears  there  is  a  surplus  of  more  than  500  acres.  The 
bond  of  Searcy  to  Hoy  was  for  700  acres,  and  Hoy  was  to  take  his 
first  choice  out  of  the  whole  tract;  and  it  appears  that  there  does  not 
remain  of  the  entire  tract,  undisposed  of,  or  not  covered  by  para- 
mount claims,  more  than  will  satisfy  the  above  bond.  And  in  addi- 
tion to  this  consideration,  the  heirs  of  Hoy  may  be  safely  decreed  to 
convey  an  undivided  interest  in  the  land,  to  the  extent  of  the  com- 
plainants7 rights ;  and,  if  necessary,  the  complainants,  under  such  a 
decree,  being  tenants  in  common  with  the  heirs  of  Hoy,  or  those  who 
hold  an  interest  in  the  land,  could  have  partition  made.  There  is  no 
want  of  certainty  as  to  the  identity  of  the  entire  tract. 

As  to  the  claim  of  Chiles,  except  under  the  deed  of  Newland  and 
wife,  I  admit  that  it  cannot  be  sustained.  Hezekiah  Boone,  who 
sold  to  Chiles,  had  no  interest  to  transfer.  His  contract  with  Thomas 
Boone  was  a  conditional  one,  and  the  conditions  were  not  performed. 
No  part  of  the  consideration  was  ever  paid,  nor  did  Hezekiah  Boone 
signify  his  determination  to  take  the  land  within  the  four  years 
limited ;  and  failing  to  do  this,  the  contract  upon  its  face  was  not  to 
bo  binding. 

The  assent  which  George  Boone,  as  attorney  in  fact  for  Thomas 
Boone,  gave  to  the  contract,  made  between  Chiles  and  Hezekiah 
Boone,  was  an  extraordinary  procedure  on  his  part  And  it  is  suffi- 
cient to  say,  that  he  had  no  power  to  sell  the  land,  much  less  to  con* 
sent  that  Chiles  and  Hezekiah  Boone  should  divide  between  them 
the  land  or  the  money,  whichever  should  be  recovered.  George 
Boone,  as  the  attorney  of  Thomas,  had  power  to  authorize  Chiles 
to  act  as  attorney  or  agent  in  endeavoring  to  recover  the  land ;  but 
he  had  no  power  to  dispose  of  it  in  any  manner. 

As  Chiles,  by  virtue  of  his  contract  with  Hezekiah  Boone,  obtained 
conveyances  of  the  interest  of  William  Hoy  and  Parthenia  Sapping- 
ton,  wife  of  John  Sappington,  two  of  the  heirs  of  Hoy, 
[  *  240  ]  *  he  must,  under  the  circumstances,  be  considered  as  hold- 
ing the  land  in  trust  for  those  who  have  the  better  equity. 
In  no  sense  can  Chiles  be  considered  as  a  purchaser  of  this  interest, 
without  notice  and  for  a  valuable  consideration.  But  the  interest 
of  Newland  and  wife,  which  was  conveyed  to  him  through  Green 
Clay,  rests  upon  different  principles.  In  my  opinion,  Chiles  must 
hold  this  interest  as  a  purchaser  from  Clay,  who  was  a  purchaser 
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from    Newland    and  -wife,  without  notice   of  the    complainant's 
equity. 

A  majority  of  the  judges  reject  the  right  asserted  under  this  deed, 
because  the  allegation  that  Clay  was  a  purchaser  for  a  valuable  con- 
sideration and  without  notice,  is  not  made  with  the  requisite  pro* 
eeedingB  in  the  pleadings,  to  admit  proof  of  the  fact ;  and,  also, 
because  the  deed  to  Green  Clay  conveys  to  him  no  title. 

And,  first ;  as  to  the  allegations  contained  in  the  pleadings.  In  his 
answer  to  the  complainant's  bill,  Chiles  states  that  "  he  admits  a 
certain  Green  Clay  bought  and  received  the  title  of  John  Newland 
and  wife ;  and  discovering  this  to  be  the  fact,  he  caused  the  said 
Green  Clay  to  be  made  a  party  to  the  bill  in  the  Bourbon  circuit 
eouxt,  charging  him  to  be  a  guilty  purchaser,  knowing  of  the  equity 
arising  from  the  bond  of  Hoy.  But  said  Clay  put  in  his  answer 
denying  notice ;  and  this  defendant  not  knowing  evidence  to  prove 
notice,  bought  of  him  his  share  and  paid  him  therefor,  and  received 
his  conveyance.  This  defendant  refers  to  the  answer  of  Clay  in  the 
Bourbon  circuit  court,  as  part  of  this  answer ;  and  this  defendant 
insists  that  Clay  was  an  innocent  purchaser  for  a  valuable  considera- 
tion, without  notice,  till  his  purchase  was  complete." 

The  answer  of  Clay  in  the  Bourbon  circuit  court,  and  which  is 
referred  to  by  Chiles,  and  made  a  part  of  his  answer,  is  as  follows : 
*  This  respondent  further  saith,  that  it  is  not  true,  that  to  increase 
the  difficulties  of  the  complainant,  Chiles,  as  chained  in  said  bill, 
John  Newland  and  wife  conveyed  their  interest  to  the  lands  in  con- 
troversy to  this  defendant,  &c. ;  but,  on  the  contrary,  this  respondent 
avers  that  the  contract  he  made  with  John  Newland  and  Celia  his 
wife,  was  a  bond  fide  contract,  in  good  faith,  for  a  valuable 
consideration  paid  them,  without  notice,  *  or  even  a  knowl-  {  *  341  ] 
edge  that  the  complainant,  Chiles,  had,  or  any  of  the  other 
complainants,  any  claim  on  said  land ;  but,  on  the  contrary,  this 
defendant  has  been  informed,  and  believes,  verily,  that  the  claim  of 
the  complainant,  Chiles,  is  founded  in  fraud  and  imposition,"  &c. ; 
and  u  as  to  the  contract  between  this  respondent  and  John  Newland 
and  wife,  it  is  committed  to  record  and  will  speak  for  itself;  and  this 
respondent  believes  the  complainant,  Chiles,  has  misrepresented  the 
true  meaning  thereof." 

Although  the  averments  to  the  bill,  filed  by  Chiles  on  this  point,  in 
the  Bourbon  circuit  court,  and  the  answer  of  Newland  and  wife,  in 
the  present  case,  have  no  connection  with  the  answer  of  Chiles  under 
consideration ;  yet  I  will  refer  to  them,  as  they  have  been  thought  to 
have  some  influence  in  the  case.  In  his  original  bill  filed  against 
Clay  and  others,  in  the  Bourbon  circuit  court.  Chiles  alleges  that, 
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a  to  increase  the  difficulty,  the  said  John  Newland  and  Celia  his  wife 
have  conveyed  their  interest  in  said  tract,  with  others,  to  a  certain 
Green  Clay,  who  your  orators  charge  had  frill  knowledge  of  your 
orators*  claim ;  and,  as  they  are  informed  and  believe,  executed  a  con- 
tract with  said  Newland  and  wife  when  he  received  their  conveyance, 
binding  himself  to  make  good  all  the  contracts  of  their  ancestor ;  but 
yet  the  said  Green  Clay  refuses  to  convey  to  your  orator,  William 
Chiles." 

And  Newland  and  wife  answer  to  the  bill  in  the  present  case, 
"  that  Celia  is  a  daughter  of  Hoy,  and  that  if  ever  they  had  an  inter- 
est in  the  land  mentioned  in  the  said  bills,  and  now  in  contest  herein, 
that  they  have  long  since  transferred  their  interest  therein  by  a  writing 
amounting  to  a  quitclaim,  to  Green  Clay ;  but  they  never  conveyed 
the  title,  by  deed,  to  him  or  any  one  else." 

The  answer  of  Newland  and  wife  cannot  be  read  in  evidence 
against  Chiles,  a  co-defendant  If  this  answer,  in  every  respect,  were 
in  accordance  with  the  most  technical  forms,  it  could  not  aid  a  defec- 
tive averment  in  the  answer  of  Chiles ;  nor  can  its  defects,  in  any 
respect,  have  an  unfavorable  bearing  on  that  answer.  It 
[  *  242  ]  must  rest  upon  its  own  language,  equally  unaffected  •  by 
the  answer  of  Newland  and  wife,  and  the  original  bill  filed 
by  Chiles  in  the  Bourbon  circuit  court. 

As  it  regards  the  sufficiency  of  the  answer  of  Chiles  to  protect 
himself  under  the  title  of  Clay,  who  is  alleged  to  be  an  innocent 
purchaser  for  a  valuable  consideration,  and  without  notice ;  it  may 
be  remarked,  that  no  exceptions  were  taken  to  the  answer;  but  a 
general  replication  was  filed,  or  considered  as  filed. 

In  the  case  of  Harris  v.  Ingledew,  3  Peere  Williams,  95,  it  is  said 
that,  "  notice  and  fraud  must  also  be  denied  generally,  by  way  of  aver- 
ment in  the  plea,  otherwise  the  fact  of  notice  or  of  fraud  will  not  be 
in  issue.  That,  where  a  defendant,  in  his  plea  of  a  purchase  for  a 
valuable  consideration,  omits  to  deny  notice,  if  the  plaintiff  replies 
to  it,  all  the  defendant  has  to  do  is  to  prove  his  purchase ;  and  it  is 
not  material  if  the  plaintiff  proves  notice,  for  it  was  the  plaintiff's 
own  fault  that  he  did  not  set  down  the  plea  to  be  argued,  in  which 
case  it  would  have  been  overruled." 

But,  independent  of  this  consideration,  what  will  constitute  a  good 
plea,  by  Chiles,  to  protect  this  purchase  under  Clay  ? 

It  must  appear  that  the  persons  who  made  the  conveyance  to 
Green  Clay,  were  seised  of  the  land  ;  that  they  conveyed  by  deed  to 
him,  and  for  a  valuable  consideration,  which  was  paid  and  the  deed 
executed,  before  notice  of  the  complainant's  equity.  Mil  Pleadings, 
275 ;  Hinde,  180 ;  3  P.  Williams,  281 ;  1  Vern.  179. 
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Axe  not  these  facts  found  substantially  in  the  answer  of  Chiles  ? 
It  sufficiently  appears  that  Newland  and  wife  were  seised ;  for  they 
are  stated  to  be  the  heirs  of  Hoy,  in  part,  to  whom  the  land  descended, 
or  was  devised.  And  Chiles  avers  that "  Clay  was  an  innocent  pur- 
chaser, for  a  valuable  consideration,  without  notice,  until  his  purchase 
was  complete."  His  purchase  could  not  be  complete  in  the  sense 
here  expressed,  until  the  consideration  was  paid,  and  the  deed  exe- 
cuted. If  this  be  the  clear  meaning  of  the  allegation,  it  must  be 
held  sufficient.  But  the  averments  in  the  answer  of  Green  Clay,  are 
made  a  part  of  the  answer  of  Chiles. 

It  must  be  admitted  that  this  answer  of  Clay  is  loosely  drawn, 
and  without  much  regard  to  the  forms  of  pleading.  But, 
although  *  Clay  speaks  of  his  contract  with  Newland  and  [  *  243  ] 
wife,  it  is  clear  that  he  refers  to  a  deed  of  conveyance,  as  he 
states  it  has  been  recorded ;  and,  to  use  his  language,  it  will  speak 
for  itself.  And  he  avers  that  his  purchase  from  Newland  and  wife 
was  bond  fide  for  a  valuable  consideration,  and  without  notice. 

Now,  when  these  allegations  are  incorporated  with  those  contained 
in  the  answer  of  Chiles,  and  the  fact  that  there  was  no  exception  to 
the  answer,  is  considered,  I  am  inclined  to  think  that  the  allegations 
should  be  considered  sufficient  to  protect  the  title  asserted.  The 
amount  of  the  consideration  paid  is  not  specifically  stated,  but  the 
averment  is  general,  that  a  valuable  consideration  was  paid,  and  that 
before  notice* 

It  must  be  admitted  that  the  allegations  in  the  answer  of  Chiles, 
in  relation  to  this  purchase,  are  not  made  with  technical  precision; 
and,  if  exceptions  had  been  taken  to  this  part  of  the  answer,  they 
might  have  been  sustained.  But  the  complainants,  having  failed  to 
except,  ought  not  now  to  insist,  and  indeed  cannot,  on  the  same  de- 
gree of  strictness  as  to  form,  as  if  they  had  done  so.  If  this  were 
admitted,  the  defendant  would  be  taken  by  surprise,  and  the  ends  of 
justice  might  be  defeated.  To  guard  against  this,  the  forms  of 
pleading  require  exceptions  to  be  taken  to  matters  set  up  in  the  de- 
fendant's answer  in  bar  of  the  plaintiff's  right.  If  exceptions  be 
waived,  and  an  issue  taken  on  the  answer,  the  complainants  cannot 
object  to  the  matter  in  bar,  on  the  ground  of  the  insufficiency  of  the 
plea  or  answer.  If  Clay  was  a  purchaser  without  notice,  Chiles  may 
shelter  himself  under  a  deed  from  Clay.  The  estate,  having  been 
innocently  and  fairly  acquired,  and  for  a  valuable  consideration,  can 
be  conveyed  to  a  person  with  notice.  1  Atk.  571 ;  2  Atk.  139,  242 ; 
2  Eq.  Cas.  685 ;  13  Ves.  120 ;  Pre.  in  Cha.  51.  That  a  decree  was 
loosely  entered  against  Clay,  in  the  Bourbon  court,  is  of  no  impor- 
tance, as  that  decree  has  been  annulled.     If  the  objection  as  to  the 
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sufficiency  of  the  answer  of  Chiles,  under  the  circumstances,  cannot 
now  be  insisted  on  by  the  complainants,  it  becomes  important  to 
examine  the  deed  from  Newiand  and  wife  to  Green  Clay,  and  to 
determine  the  effect  of  that  conveyance, 

I  will  transcribe  the  operative  words  of  the  deed.  u  This 
[  *244  ]  indenture,  #made  this  23d  day  of  May,  in  the  year  1814, 
between  John  Newiand  and  Celia,  his  wife,  of  the  county 
of  Madison,  and  State  of  Kentucky,  of  the  one  part;  and  Green 
Clay,  of  the  same  county  and  State  aforesaid,  of  the  other  part,  wit- 
hesseth :  that  the  said  John  Newiand  and  Celia,  his  wife,  for  and  in 
consideration  of  the  sum  of  $100,  to  them  in  hand  paid,  the  receipt 
whereof,  &c. ;  have  granted,  bargained,  and  sold*  and  do,  by  these 
presents,  grant,  bargain,  sell,  and  convey  to  the  said  Green  Clay,  his 
heirs  and  assigns  forever,  all  the  right,  title,  claim,  and  interest  which 
they,  the  said  John  Newiand  and  Celia,  his  wife,  have  in  and  to  the 
real  and  personal  estate  of  William  Hoy,  deceased;  and  all  debts, 
dues,  and  demands,  rents  and  profits,  either  in  law  or  equity,  to  which 
they  are  or  Bhali  be  entitled,  as  one  of  the  heirs  and  legatees  of  the 
said  William  Hoy,  deceased ;  she,  the  said  Celia  Newiand,  wile  of 
the  said  John  Newiand,  late  Celia  Hoy,  being  one  of  the  children  and 
legatees  of  the  said  William  Hoy,  deceased."  To  this,  covenants  of 
special  warranty  are  added,  and  also  of  further  assurances,  fee- 
Can  any  doubt  exist  that  this  deed  conveys  to  Ghreea  Clay  what  it- 
purported  to  convey  to  him,  all  the  right  and  title,  &c.,  of  the  grantors 
to  the  real  estate  of  William  Hoy,  deceased.  Celia  Newiand,  under 
the  will  of  her  father,  received  a  certain  interest  in  her  father's  real 
estate,  and  this  interest  she  conveyed  by  the  above  deed. 

It  is  true  that  Newiand  and  wife,  under  the  will  of  William  Hoy, 
could  receive  nothing  more  than  the  legal  title,  their  ancestor  having, 
in  his  lifetime,  sold  and  conveyed  the  equitable  title.  But,  having 
the  legal  estate,  does  any  one  doubt  that  they  could  convey,  and  did 
convey  to  Green  Clay  a  clear  tide  to  the  land,  if  he  was  a  band  fide 
purchaser,  without  notice,  and  for  a  valuable  consideration  ? 

That  Clay  was  a  purchaser  of  this  description  is  averred,  and  there 
are  no  facts  in  the  case  which  disprove  the  averment;  and,  in  all 
such  cases,  the  proof  of  notice  or  fraud  rests  with  him  at  whose 
instance  the  title  is  impeached. 

The  deed  of  Newiand  and  wife  describes  with  sufficient  certaintv 
the  interest  conveyed.     It  was  the  interest  which  Celia 
[  *246  ]  *  Newiand  received  under  the  will  of  her  father.     This  con- 
veyance, containing  all  the  operative  words  necessary  to 
convey  an  estate  in  fee,  and  also  describing,  with  the  requisite  cer- 
tainty, the  interest  conveyed,  must  be  considered  as  an  operative  and 
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valid  conveyance  in  the  hands  of  Clay,  who,  as  before  stated,  was  a 
purchaser  without  notice,  and  for  a  valuable  consideration.  I  think) 
therefore,  that  Chiles,  without  reference  to  bis  knowledge  of  the  facts 
or  his  conduct,  should  be  considered  as  holding  this  interest  against 
the  equity  asserted  by  the  complainants. 

The  counsel  for  the  complainants  insisted  that,  under  the  decree 
of  the  Bourbon  circuit  court,  Chiles  was  invested  with  the  legal 
estate  in  the  land ;  and  that  the  legal  title,  under  the  deed  of  the 
commissioner,  still  remains  in  him,  notwithstanding  the  reversal  of 
the  decree  by  the  court  of  appeals. 

The  decree  of  reversal,  by  the  court  of  appeals,  does  not  require 
this  deed  to  be  cancelled ;  nor,  in  my  opinion,  was  it  necessary  to 
annul  it.  The  deed  of  the  commissioner  is  inseparably  connected 
with  the  decree ;  indeed,  it  is  a  part  of  the  decree,  and  must  have  the 
same  effect  as  if  the  statute  of  the  State  had  provided  that  a  decree 
should  operate  as  a  conveyance. 

In  this  respect  the  deed  is  different  from  a  deed  executed  by  a 
sheriff  on  a  sale  on  execution,  or,  perhaps,  a  sale  under  a  decree  in 
chancery.  A  reversal  of  the  judgment  does  not  invalidate  the  sheriff's 
deed ;  but  a  reversal  of  the  decree  must  destroy  the  effect  of  the  com- 
missioner's deed ;  as  in  no  sense  can  he  be  considered  as  the  agent 
of  the  party,  but  as  an  officer  of  the  court,  and  as  acting  strictly 
under  its  authority.  He  does  not,  as  a  purchaser  under  an  execution, 
pay  money  on  the  faith  of  the  sale.  The  title  passes  by  this  deed ; 
but  if  the  decree,  which  is  the  authority  of  the  commissioner,  be  re- 
versed, the  deed  must  fall  with  it. 

That  this  is  the  view  taken  of  the  commissioner's  deed  in  Ken* 
tacky,  is  shown  by  the  proceedings  in  all  cases  of  reversal  The  de- 
cree of  Chiles  was  reversed,  and  the  case  was  sent  down  to  the 
Bourbon  chancery  court,  with  instructions  to  amend  the  bill,  and 
to  have  further  proceedings.  And  I  presume  the  cause 
•is  still  pending  in  that  court,  and  Chiles  is  praying  for  a  [  *  246  ] 
title  for  the  lands  embraced  by  the  commissioner's  deed. 

In  the  case  of  Watts  et  aL  v.  Waddle  et  aL,  6  Pet  400,  the  court 
say :  "  The  deed  executed  by  the  commissioner  in  this  case,  must  be 
considered  as  forming  a  part  of  the  proceedings  in  the  court  of  chan- 
cery ;  and  no  greater  effect  can  be  given  to  it  than  if  the  decree  itself, 
by  statute,  was  made  to  operate  as  a  conveyance  in  Kentucky,  as  it 
does  in  Ohio." 

The  right  set  up  by  the  present  occupants  of  the  land,  against  that 
which  is  asserted  by  the  complainants,  is  the  next  point  for  consid- 
eration. I  shall  examine  this  point  with  some  minuteness,  as  I  can* 
not  assent  to  the  decision  made  by  my  brother  judges. 

9* 
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Sineltzer,  it  is  proved,  took  possession  of  the  400  acres  he  pur- 
chased from  South,  in  1791 ;  and  he,  or  those  claiming  under  him, 
have  been  in  the  possession  ever  since.  And  it  is  proved  that  Smith 
took  possession  of  his  purchase  of  200  acres  in  1798,  and  the  addi- 
tional purchase  of  50  acres  shortly  afterwards;  and  he,  or  those 
claiming  under  him,  have  held  possession  to  this  time.  The  first 
question  that  arises  in  this  and  all  similar  inquiries  is,  whether  the 
possession  of  the  occupants  was  adverse  to  the  title  asserted  by  the 
complainants. 

If  the  title  of  the  tenants  was  not  adverse,  the  statute  of  limita- 
tions cannot  operate ;  nor  can  we,  by  analogy,  apply  the  principles 
of  the  statute  in  the  case. 

The  title  set  up  by  these  defendants  is  under  South,  who  claimed 
under  an  assignment  of  Searcy's  bond  by  George  Boone,  as  the  at- 
torney of  Thomas  Boone,  the  ancestor  of  the  complainants.  This 
assignment  by  George  Boone  was  not  authorized  by  the  power  of 
attorney  under  which  he  acted.  That  power  authorized  George 
Boone  "  to  ask,  demand,  sue  for,  and  recover  of  and  from  William 
Hoy,  a  deed  or  other  lawful  conveyance,  valid  in  law,"  for  the  land ; 
but  he  had  no  power  to  sell  or  convey  the  title.  This  act  was  void, 
as  to  Thomas  Boone.  In  no  respect  could  it  prejudice  his  right;  for 
South,  taking  the  assignment,  was  bound  to  look  to  the  authority 
under  which  it  was  made. 

In  the  case  of  Hawkins,  Witton  et  aL  i\  Page's  Heirs, 
[  •  347  ]  4  T.  B.  Monroe,  *  138,  the  court  of  appeals  say :  «  The  only 
plausible  objection  that  can  be  raised  to  these  conclusions 
is,  that  the  possession  of  twenty  years,  and  upwards,  would  give  a 
legal  estate  to  the  possessor  under  the  equity,  notwithstanding  the 
legal  title  remained  in  another.  This  doctrine  cannot  be  maintained. 
So  long  as  the  holder  of  the  equity  looked  to  the  legal  title-holder  for 
the  legal  estate,  he  must  be  considered  as  holding  under  him ;  and 
the  length  of  possession  enures  to  the  benefit  of  the  legal  estate,  as 
against  adverse  claimants,  but  did  not  give  the  legal  estate  to  the 
equitable  possessor ;  as  between  these  two,  the  legal  title-holder  and 
the  equitable  possessor,  and  by  continuing  under  these  circumstances, 
lapse  of  time  could  be  no  bar,  and  could  not  transfer  the  right  of 
entry  to  the  possessor."  And,  in  the  case  of  Gay  v.  Maffitt,  2  Bibb, 
507,  the  court  say:  "Where  one  claims  under  or  through  the  other, 
there  shall  be  no  adverse  possession  in  such  case,  sufficient  to  give  a 
title."  And  again,  in  the  same  case,  page  508 :  "  If,  therefore,  we 
consider  the  appellant  as  having  no  other  title  than  that  derived  from 
possession,  and  that  his  possession  has  been  changed  from  an  ad- 
verse, hostile,  into  a  friendly  possession,  it  follows  that  the  statute  of 
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limitation  does  not  apply  to  his  case."  And,  in  5  Littell,  318,  it  is 
laid  down  that  "  a  holding  of  land  under  a  bond  from  the  patentee, 
cannot  be  considered  as  adverse  thereto."  >  Other  decisions  in  Ken* 
tacky,  to  the  same  import,  might  be  cited,  but  it  is  unnecessary. 
That  the  rule  established  in  Kentucky,  must  govern  the  question 
under  consideration,  is  admitted,  although  such  rule  be  different  from 
the  general  law  on  the  subject. 

It  is,  then,  well  settled  in  Kentucky,  that  a  purchaser  who  en- 
ters under  a  contract,  looking  to  the  person  in  whom  the  fee  is 
vested  for  the  perfection  of  his  title,  does  not  hold  adversely  to  the 
legal  title. 

The  legal  title  to  the  land  in  controversy  was  in  the  heirs  of 
Hoy ;  of  course,  the  possession  or  title  of  the  tenants  could  not  be 
adverse  to  them.  And  is  it  not  equally  clear  that,  as  the  tenants 
set  up  a  title  under  an  assignment  of  Thomas  Boone,  and  claim 
through  him,  their  title  is  not  adverse  to  his ;  and  conse- 
quently, their  possession  is  not  adverse.  Their  title,  as  *as-  [  *248  ] 
serted,  can  be  of  no  validity  unless  the  equity  of  Thomas 
Boone,  from  Hoy,  shall  be  established.  They  claim  under  and 
through  Thomas  Boone,  and  not  in  hostility  to  him.  Their  posses- 
sion, therefore,  so  far  as  it  rests  upon  a  claim  of  title,  is  in  no  sense 
hostile  to  the  legal  interests  of  Hoy's  heirs,  nor  the  equitable  interests 
of  the  heirs  of  Thomas  Boone. 

Under  such  circumstances,  no  length  of  time  would  enable  the 
tenants,  as  against  Hoy's  heirs,  to  set  up  the  statute  of  limitation. 
So  fully  is  this  rule  established  in  Kentucky,  that  when  Chiles  pros- 
ecuted an  action  of  ejectment  in  the  name  of  Hoy's  heirs,  in  the 
Bourbon  circuit  court,  against  the  tenants,  they  did  not  rely  on  the 
statute. 

I  do  not  insist  that  the  parties  in  this  case  are  so  situated  that 
lapse  of  time  can  have  no  effect  upon  their  rights;  but  it  is  clear 
that,  on  the  part  of  the  tenants,  the  statute  of  limitations  cannot  be 
Bet  up  as  a  bar  in  an  action  at  law ;  and,  by  consequence,  it  cannot 
be  applied,  by  analogy,  as  a  bar  in  equity.  The  rule  of  the  statute, 
in  chancery,  is  adopted  on  the  ground  that  equity  follows  the  law ; 
and  where  the  law  fails,  the  rule  in  equity  must  also  fail* 

A  court  of  chancery  is  said  to  act  on  its  own  rules,  in  regard  to 
stale  demands,  and  independent  of  the  statute.  It  will  refuse  to 
give  relief  where  a  party  has  long  slept  upon  his  rights,  and  where 
the  possession  of  the  property  claimed  has  been  held  in  good  faith, 
without  disturbance,  and  has  greatly  increased  in  value.  But  in  such 
a  case,  the  court  will  give  due  weight  to  all  the  circumstances  con- 
nected with  the  claim  of  title  or  possession,  and  the  effect  of  the 
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lapse  of  time  may  be  obviated,  by  a  great  variety  of  facta  and  cir- 
cumstances, which,  however,  would  be  unavailable  to  the  complain- 
ants, where  the  statute  would  bar. 

I  will  now  examine  the  equity  of  the  tenants  in  regard  to  the  lapse* 
of  time. 

It  will  be  observed,  that  they  set  up  a  purchase  under  John  South, 

the  executor  of  William  Hoy,  in  1791,  when  South  had  no  pretence 

or  color  of  title  to  the  land,  except  as  having  married  one  of 

[  *249]  the  legatees  of  Hoy ;  and  through  her  he  could  claim  *only 

a  naked  legal  title,  the  equity  having  been  transferred  by 

Hoy  in  his  lifetime. 

And  afterwards,  in  1792,  when  South  obtained  the  assignment  of 
Searcy's  bond,  by  George  Boone,  as  the  attorney  of  Thomas  Boone, 
the  assignment  was  inoperative  for  want  of  power,  in  the  attorney. 
TMs  assignment,  upon  its  face,  would  direct  every  person  who  claimed 
any  interest  under  it,  to  the  authority  by  which  George  Boone  acted* 

Had  Smeltzer  and  Smith,  the  first  purchasers,  notice  of  this  defect 
in  the  assignment  to  South  ? 

In  his  deposition,  Nicholas  Smith  says: "  That  he  bought  a  bond  of 
John  South,  in  1796,  for  200  acres  of  land,  out  of  the  tract  in  con* 
troversy ;  and  that,  shortly  after,  he  purchased  from  South  the  residue 
of  the  tract,  supposed  to  be  60  or  70  acres,  after  satisfying  Smeltzer's 
purchase  of  400  acres*  And,  at  the  same  time,  he  lent  South  $300, 
which  sum  was  to  go  as  payment  for  the  land ;  and  if  that  sum 
overrun,  be  was  to  pay  baek,  and  if  it  fell  short,  the  witness  was  to 
pay  the  balance.  He  took  possession  of  the  land,  and  has  ever  since 
held  it,  under  this  purchase ;  but  be  afterwards  found  out  that  South 
had  no  right  to  sell  the  land,  and  brought  suit  against  him,  and 
recovered  back  the  $300." 

The  time  that  Smith  ascertained  that  South  had  no  right  to  sell 
the  land  does  not  appear;  but  the  facts  staled  authorize  the  inference 
that  this  knowledge  was  acquired  by  Smith  not  long  subsequent' to 
the  purchase.  Some  time  before  1809,  it  appears  South  was  very 
much  embarrassed,  and  in  that  year  was  confined  as  a  lunatic.  The 
suit  of  Smith  must  have  been  brought  before  South's  extreme  em- 
barrassment, as  the  money  was  recovered  from  him,  and  in  all  prob- 
ability the  money  was  repaid  to  Smith  within  five,  or,  at  most,  six 
years  of  his  purchase. 

Barbara  Smeltzer,  the  wife  of  Peter  Smeltzer,  who  purchased 
the  400  acre  tract,  states  in  her  deposition,  that  her  husband 
made  the  purchase  of  South,  &d,  who  claimed  the  same  under 
the  bond  from  Reuben  Searcy  to  William  Hoy,  and  assigned  by 
Hoy  to  George  Boone;  that,  at  the  time  they  first  settled*  John 
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South  represented  to  her  husband  that  he  had  traded  *for  [  *  250  ] 
the  said  bond,  but  that  they  afterwards  found  out  he 
had  not  got  the  bond,  but  soon  afterwards  he  obtained  it  from 
George  Boone* 

John  Walton,  a  witness,  states  that  he  acted  as  one  of  the  com- 
missioners to  divide  the  land,  agreeably  to  the  will  of  Peter  Smeltzer, 
deceased,  about  the  year  1805  or  1806 ;  and  that  there  was  conversa- 
tion at  that  time,  among  the  heirs  of  Smeltzer,  about  South  and 
Hoy's  bond,"  &c 

Joseph  Steele,  a  witness,  states  that  he  was  informed  by  George 
Boone,  that  Smeltzer  had  notice,  before  be  purchased  the  land  from 
South,  that  it  belonged  to  Thomas  Boone,  This  statement  seems 
not  to  have  been  objected  to  in  the  circuit  court. 

James  Robinson,  a  witness,  being  present  when  the  deposition  of 
Barbara  Smeltxer  was  taken,  was  astonished  to  find  that  a  person  of 
her  age  should  describe  so  accurately  Searcy's  bond  to  Hoy,  as  to  its 
date,  the  land  called  for,  &c. 

Benjamin  Mills,  an  attorney  at  law,  who  was  sworn  as  a  witness, 
states,  in  1836,  that  many  years  before,  Peter  Smith,  and  either  John 
or  Jacob  Smeltzer,  and  perhaps  Nicholas  Smith,  applied  to  him  to 
bring  suit  for  the  legal  title  of  the  land,  and  especially  for  that  part 
described  in  the  bond  signed  by  South,  Oarr,  and  Glover;  but  on  ex- 
amining  the  title,  although  the  witness  declines  making  some  state- 
ments on  account  of  professional  confidence,  yet  he  says,  substan- 
tially, be  considered  the  title  wholly  defective,  under  the  assignment 
of  South ;  and,  for  that  reason,  declined  bringing  suit  As  the  wit- 
ness left  the  bar  for  the  bench,  in  1818,  and  as  he  speaks  of  the  bond 
of  South,  Carr,  and  Glover,  which  was  given  up  in  1817  to  Chiles, 
this  conversation  must  have  been  prior  to  that  time,  and,  probably, 
was  several  years  before  it 

But  in  1817,  Smith,  and  the  heirs  of  Smeltzer,  surrendered  to 
Chiles  the  bonds  they  held  on  South  for  the  land,  and  bought  the 
land  of  Chiles,  agreeing  to  pay  him  for  it  $10  per  acre. 

Chiles  having  possession  of  the  bonds  of  South,  who  was  then 
deceased,  rescinded  the  contract  with  his  executor,  gave 
up  *  South's  bonds  for  the  land,  and  received  from  the  ex-  [  *  251  ) 
eeutor  Searcy's  bond,  after  the  erasure  of  the  assignment 
by  George  Boone,  as  the  attorney  of  Thomas,  to  South. 

Judge  Mills,  while  at  the  bar,  brought  an  action  of  ejectment  in 
the  name  of  Hoy's  heirs,  to  recover  possession  of  this  land,  but  it 
was  dismissed  for  want  of  prosecution.  Afterwards,  in  the  year 
1817,  he  brought  a  second  ejectment,  which  was  served  on  the 
tenants,  against  whom  a  final  judgment  was  obtained  by  the  verdic* 
of  a  jury,  defence  being  made  in  1818 
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To  open  a  judgment  by  default  in  this  cause,  Nicholas  Smith  and 
Jacob  Smeltzer  swore  that  "  they  had  no  expectation  that  William 
Chiles  would  have  prosecuted  the  suit  to  judgment  against  them,  as 
they  had  purchased  from  him  the  title  of  Hoy's  heirs  for  the  sum  of 
$6,000,  $900  of  which  sum  they  had  paid  to  him,  and  that  the  bal- 
ance was  not  then  due.  They  stated  they  held  Chiles's  bond  to  con- 
vey to  them  Hoy's  title,  and  that,  when  the  compromise  was  made, 
the  suit  was  not  to  be  prosecuted,  &c 

In  1820,  or  1821,  George  W.  Baylor  purchased  the  interest  of 
Peter  Smeltzer' s  devisees  in  the  tract  of  land  in  controversy;  and,  on 
the  25th  of  August,  1821,  received  a  conveyance  for  one  third  of  the 
tract,  from  Anna  Maria  Smeltzer  and  her  husband.  The  considera- 
tion named  in  the  deed  is  $900,  and  the  grantors  only  convey  their 
right,  title,  and  interest,  and  warrant  against  themselves  and  all 
persons  claiming  under  them.  And  for  the  residue  of  the  tract, 
Baylor  holds  the  bonds  of  John  and  Jacob  Smeltzer ;  but  what  con- 
sideration was  paid  or  contracted  to  be  paid,  does  not  appear. 
George  W.  Baylor  having  died  shortly  after  the  commencement  of 
this  suit,  it  has  been  carried  on  against  his  heirs  who  are  made 
parties.  The  heirs  of  Cummins,  who  are  defendants,  seem  not  to 
be  entitled  to  any  part  of  this  land.  It  then  appears  that  the  heirs 
and  assignees  of  Nicholas  Smith,  and  the  heirs  of  Baylor  are  the 
tenants,  and  the  only  persons  who  rely  upon  the  lapse  of  time  and 
the  length  of  possession  to  protect  them  in  this  case. 

James  Hutchins,  a  witness,  swears  that  George  W.  Baylor  took 
possession  of  the  land  in  dispute  some  time  in  April,  1828. 
[  *  252  ]  *  That  he  does  not  remember  whether  he  heard  Baylor  say 
any  thing  particularly  about  Boone's  claim  before  he  moved 
to  the  land.  But  the  witness  states,  after  Boone  Engles's  return  from 
Pennsylvania  in  1822,  he  heard  him  tell  Baylor  that  he  was  author- 
ized to  investigate  Boone's  claim,  and  that  he  would  have  the  land. 

And  William  Burr,  a  witness,  says:  "Before  Engles  went  to 
Pennsylvania,  he  heard  him  and  Baylor  have  some  conversation 
about  the  claim  of  Thomas  Boone  to  the  land  now  in  contest  The 
deponent  has  not  a  distinct  recollection  of  what  was  said,  but  is 
under  the  impression  Baylor  spoke  of  an  intention  to  purchase 
Smeltzer's  land,  and  that  Engles  advised  him  not  to  do  it,  because 
the  land  belonged  to  Thomas  Boone.  He  also  thinks  that  Baylor 
and  Engles  had  some  conversation  about  forming  a  partnership  in 
the  investigation  of  Boone's  claim."  "  He  says,  after  Engles's  return 
irom  Pennsylvania,  and  before  Baylor  had  removed  to  the  land, 
Engles  and  he  had  different  conversations  respecting  Boone's  title," 

These  are  the  leading  facts  on  which  the  heirs  of  Baylor  and 
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Smith  claim  protection  of  a  court  of  chancery  from  the  lapse  of  time, 
and  the  equitable  circumstances  of  the  case. 

In  the  first  place,  they  claim  under  the  same  title  as  the  complain* 
ants,  and  not  in  hostility  to  it. 

South  had  no  right  under  the  assignment  of  George  Boone,  and 
there  is  no  evidence  that  the  purchase-money  was  paid  by  Smeltzer 
or  his  heirs  to  South ;  and  the  amount  paid  by  Nicholas. Smith  was 
sued  for* and  recovered  from  South,  after  it  was  known  that  he  had 
no  title  to  the  land.  And  this  must  have  been  within  a  very  few 
years  after  the  purchase  of  Smith,  not  exceeding  ten  years,  and 
perhaps  less  than  five. 

That  Smeltzer  had  notice  of  the  want  of  title  in  South,  is  certain, 
from  the  depositions  of  his  widow  Barbara  Smeltzer,  and  Joseph 
Steele.  She  states  that,  when  South  sold  to  them  the  land,  he  had 
not  the  bond  of  Searcy,  but  that  he  afterwards  obtained  it.  With 
accuracy  she  detailed  the  substance  of  the  bond,  its  date,  and  the 
assignments.  Smeltzer,  therefore,  as  she  states,  was  well 
acquainted  with  the  fraud  of  South,  in  selling  the  land*  [  *253  ] 
before  he  had  a  title,  and  this  should  have  put  Smeltzer  on 
his  guard.  He  was,  no  doubt,  as  well  acquainted  with  Searcy's  bond 
as  his  wife,  and  the  assignment  of  George  Boone  was  evidence  upon 
its  face  that,  unless  he  acted  under  a  power  from  Thomas  Boone,  the 
assignment  was  void. 

An  action  of  ejectment  was  commenced  in  the  name  of  Hoy's 
heirs,  to  recover  possession  of  the  land,  which  was  afterwards  dis- 
continued. And  afterwards,  in  1817,  when  Chiles,  under  bis  purchase 
of  Hezekiah  Boone,  and  having  the  sanction  of  George  Boone,  the 
attorney  of  Thomas  Boone,  to  investigate  the  title,  the  tenants 
surrendered  the  bonds  they  had  on  South,  although  security  was 
given  in  the  one  held  by  Smeltzer's  heirs  to  Chiles,  who  cancelled 
the  contract  with  South,  and  sold  the  land  to  the  tenants.  It  is 
true,  this  contract  of  Chiles  is  represented  to  have  been  obtained  by 
fraud,  but  the  payment  made  under  it,  and  the  use  made  of  it  to  set 
aside  a  judgment  by  default  in  the  ejectment  suit,  show  that  they  had 
wholly  abandoned  the  claim  of  title  under  South. 

And,  as  it  regards  Baylor's  heirs,  they  were  in  possession  only  one 
or  two  years  before  the  commencement  of  this  suit ;  and  their  ancestor 
purchased  nothing  more  than  the  right  of  Anna  Maria  Smeltzer,  one 
of  the  legatees  of  Peter  Smeltzer,  with  only  a  special  warranty,  and 
of  John  and  Jacob  Smeltzer,  the  other  legatees  of  the  land  in  dispute; 
and  the  inference  is  authorized  that  the  same  interest,  and  no  more, 
was  to  be  conveyed  under  the  title  bonds,  and  this  with  a  full  knowl- 
edge of  the  complainant's  equity,  and  of  the  total  defect  of  title  in 


108       SUPREME   COURT  OF  THE  UNITED  STATES. 

■ ~~~ ■ — — — J ■-  a_B— M_a^ 

Boone  v.  Chile*.    10  P. 

the  legatees.  Can  a  right  thus  acquired  and  asserted,  be  protected 
by  lapse  of  time  ?  Does  it  come  within  that  salutary  rule,  which 
has  been  adopted  to  preserve  the  peace  of  society,  and  protect 
rights  long  acquired  and  enjoyed  without  interruption,  against  stale 
demands?  Did  not  Baylor  purchase  the  interests  of  Smeltzer's 
legatees  on  speculation  ?  Knowing  the  title  of  the  legatees  to  be 
defective,  or  rather  to  have  no  foundation  on  which  it  could  be 
sustained,  did  -he  not  purchase  it ;  and,  under  such  circumstances, 
how  can  the  lapse  of  time  aid  him  ?  If  this  principle  might  .have 
been  invoked  by  Smeltzer's  legatees,  is  the  same  right 
[  *254  ]  transferred  to  Baylor,  who  •  purchases  the  interest  of  the 
legatees,  without  a  general  warranty,  and  for  a  valuable 
consideration  ?  This  appears  to  me  to  have  been  a  purchase  that 
does  not  draw  after  it  the  equitable  considerations  which  were  con- 
nected with  the  title  of  Smeltzer's  legatees ;  and  if  it  did,  I  am  not 
prepared,  under  the  circumstances,  to  say  that  it  is  entitled  to  the 
protection  of  a  court  of  chancery. 

It  appears  to  me  that  the  purchase  was  made  with  more  reference 
to  the  value  of  the  improvements  than  the  title  of  the  tenants ;  and 
under  the  expectation  that,  if  the  land  should  be  lost,  compensation 
for  the  improvements  would  reimburse  the  purchase-money. 

And  as  it  regards  the  title  of  those  who  claim  under  Nicholas 
Smith,  it  seems  not  to  require  a  much  more  favorable  consideration. 
The  money  proved  to  have  been  paid  by  Smith,  on  the  purchase 
from  South,  was  recovered  back  again,  and  the  heirs  abandoned  the 
claim  under  South,  and  purchased  from  Chiles.  He  purchased  fifty 
acres  of  Jones,  which  is  covered  by  Flournoy's  patent ;  and  he  is 
protected,  under  the  statute  of  limitations,  to  this  extent. 

I  have  looked  through  the  oases  decided  in  this  country  and  in 
England,  and  I  can  find  no  instance  where  lapse  of  time,  under 
circumstances  analogous  to  those  which  belong  to  this  case,  has 
been  held  sufficient  to  protect  the  possession  against  a  clear,  equitable 
title. 

The  presumptions  in  favor  of  the  tenants,  which  might  arise  from 
lapse  of  time,  are  repelled  by  the  facts  and  circumstances  of  the  case. 
These  must  always  be  regarded  as  controlling  mere  lapse  of  time ; 
and  they  are  such,  in  this  case,  as  to  convince  me  that,  to  protect  the 
rights  set  up  by  the  tenants,  would  sanction  a  new  rule,  and  one  that 
would  be  dangerous  to  bond  fide  claimants.  I  am  therefore  of  the 
opinion  that  time,  which  cures  many  imperfections  in  a  meritorious 
title,  and  often  authorizes  the  presumption  of  title  where  none  in 
fact  exists,  cannot  protect  the  tenants  in  this  case. 

That  the  complainants  should  be  decreed  to  release  their  interest 
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to  the  tenants,  under  the  contract  they  made  with  Chiles,  is, 

to  me,  a  most  extraordinary  result  of  the  controversy.    *  I  [  *255  ] 

cannot  give  my  sanction  to  the  principles  on  which  it  rests. 

If  the  decree  enforces  this  contract,  then  must  lapse  of  time  be 

abandoned ;  for  the  contract  bears  date  only  five  or  six  years  before 

this  suit  was  instituted ;  and  on  what  principles  such  a  decree  can  be 

made,  in  the  relation  which  the  parties  bear  to  each  other  in  the  suit, 

and  in  the  present  state  of  the  pleadings,  I  am  unable  to  comprehend. 

This  contract  is  declared  by  the  tenants  to  be  fraudulent,  and  they 
have  refused,  by  their  whole  proceedings  in  this  suit,  to  be  bound  by 
it  They  have  invoked  the  aid  of  a  court  of  chancery  to  annul  and 
set  aside  this  contract ;  and,  I  believe,  have  taken  steps  to  recover 
back  from  Chiles  the  money  they  had  paid  him  on  it 

But  this  contract  is  not  only  declared  by  the  tenants  to  be  fraudu- 
lent and  void ;  the  complainants  also  denounce  it  as  fraudulent  It 
finds  favor  in  the  eyes  of  no  one  but  Chiles.  And  yet,  this  contract, 
thus  treated  by  the  complainants  and  defendants,  and  made  by  Chiles 
'without  a  color  of  right,  is  made  the  basis  of  a  decree  of  this  court, 
'which  takes  from  the  complainants,  and  gives  to  the  defendants,  a 
large  estate.  Chiles,  though  the  fraudulent  instrument  in  making 
this  contract,  is  not  permitted  to  enjoy  any  advantages  under  it 

If  the  complainants  had  adopted  this  contract ;  if  they,  in  any 
manner  had  sanctioned  the  contract,  by  treating  Chiles  as  their  agent 
in  selling  the  land ;  there  would  be  some  ground  to  decree  a  specific 
execution  of  it  But  the  complainants  have  not  sanctioned  the  con- 
duct of  Chiles  in  making  this  contract ;  and  so  far  from  seeking  any 
tiling  under  it,  have  declared  it  to  be  fraudulent  and  void ;  and  yet, 
in  despite  of  them,  it  is  made  the  rule  by  which  their  rights  are 
decided.     I  am  altogether  opposed  to  the  decree  on  this  ground. 

As  the  decree  of  the  circuit  court  is  reversed,  it  cannot  be  neces- 
sary to  say  any  thing  respecting  the  decree  which  was  made  respect- 
ing the  rents  and  profits.  It  will  be  found,  however,  that  Hoy  had 
eight  heirs ;  two  of  whom,  Fanny  Hoy  and  Jones  Hoy,  were  defend- 
ants in  the  suit ;  and  that  Chiles  had  received  conveyances 
from  two  of  the  heirs,  besides  Newland  and  *  wife.  And  as  [  *  256  ] 
Chiles  was  decreed  to  convey  his  interest,  and  the  two  heirs 
of  Hoy,  who  were  defendants,  were  decreed  to  convey,  also,  under  this 
decree ;  the  complainants  became  vested  with  four  eighths  of  the  land, 
and  he  was  made  accountable  to  pay  for  that  proportion  of  the  im- 
provements, and  in  the  same  proportion  was  held  entitled  to  the  rents. 

Elizabeth  South,  whose  deed  is  in  the  record,  is  not  a  party  to  the 
suit,  and  the  court  could  not  act  on  her  interest 

12P.667;  14P.699;  16 P. 98;  411181,603;  6H.288;  IB. 606;  9W.798;  12  W.  888; 

10  0. 118. 

tol.  xn.  10 
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Samuel  Sprigg,  Plaintiff  in  Error,  v.  The  Bank  of  Mount  Pleasant. 

10  P.  257. 

An  obligee  in  a  bond,  which  declares  him  to  be  a  principal  debtor,  is  estopped  to  plead  that 

he  was  merely  a  surety. 

The  case  is  stated  in  the  opinion  of  the  court. 

Ewingy  for  the  plaintiff 
Cannon,  contrk 

[  *263  ]      *  Thompson,  J.,  delivered  the  opinion  of  the  court. 

This  case  comes  up  from  the  circuit  court  of  the  district 
of  Ohio,  upon  a  writ  of  error.  It  is  an  action  of  debt  upon  a  single 
bill  or  obligation  executed  by  the  plaintiff  in  error  and  several  others, 
bearing  date  the  20th  of  February,  1826,  for  the  payment  of  $2,100, 
sixty  days  after  date.  The  declaration  is  in  the  usual  form.  The 
defendant  pleaded  the  general  issue,  and  five  special  pleas.  To  the 
second  and  sixth  pleas  the  plaintiff  replies,  and  the  defendant  demurs 
to  the  replications ;  and  to  the  third,  fourth,  and  fifth  pleas  the  plain- 
tiff demurs.  Judgment  was  rendered  for  the  plaintiff  in  the  court 
below,  on  both  demurrers.  The  material  question  in  the  case  arises 
upon  the  second  and  sixth  pleas,  and  the  replications  to  them ;  oyer 
of  the  obligation  having  been  craved,  and  spread  upon  the  record. 
The  second  plea  sets  up  in  bar  of  the  action,  that  the  $2,100,  men- 
tioned in  the  writing  obligatory,  was  a  loan  made  by  the  plaintiff  to 
Peter  Yarnall  and  Co.,  (the  first-named  obligors,)  and  for  their  accom- 
modation ;  and  that  the  writing  obligatory  was  given  to  the  bank,  for 
the  sole  and  only  purpose  of  securing  the  payment  of  the  said  loan 
at  the  expiration  of  sixty  days  from  the  date  thereof;  and  that  the 
defendant  and  Richard  Symms,  Alexander  Mitchell,  and  Z.  Jacobs, 
were  sureties  only,  and  were  so  received  and  treated  by  the  plaintiffs ; 
that  Peter  Yarnall  and  Co.,  received,  for  their  own  exclusive  benefit, 
the  entire  amount  of  the  said  $2,100,  and  were  so  entered  and 
charged  on  the  books  of  the  bank ;  and  it  is  then  averred,  that  when 
the  writing  obligatory  became  due,  the  plaintiffs,  on  payment  of  $22, 
as  the  discount  for  sixty  days  then  next  following,  agreed  with  the 

said  Yarnall  and  Co.,  without  the  knowledge  and  consent  of 
[  *  264  ]  the  defendant  and  his  co-sureties,  to  give  a  further  *  credit 

of  sixty  days  on  the  said  loan,  and  did  give,  such  further 
credit;  by  reason  whereof  the  defendant  alleges  that  he  is  discharged 
from  all  liability  on  said  writing  obligatory.  The  sixth  plea  is  sub- 
stantially the  same,  with  an  additional  averment  of  a  further  exten- 
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rion  of  credit  on  the  loan,  and  the  insolvency  of  Yarnall  and  Co. 
To  the  allegation  in  the  pleas  that  the  defendant  and  the  others 
named  were  sureties  of  Yarnall  and  Co.,  the  plaintiffs  reply ;  that  the 
defendant  ought  not  to  be  permitted  to  plead  the  same,  because  they 
say  that,  by  the  said  writing  obligatory,  the  defendant  and  the  other 
obligors  by  the  said  writing  obligatory,  acknowledged  themselves  to 
be  jointly  and  severally  held,  and  firmly  bound,  as  principals,  for  the 
payment  of  the  said  $2,100  to  the  Bank  of  Mount  Pleasant  To 
this  replication  the  defendant  demurs ;  and  the  real  question  raised 
by  these  pleadings  is,  whether  the  defendant  can  set  up  in  his  defence 
that  he  was  only  surety  in  the  obligation  for  Yarnall  and  Co.,  in 
direct  opposition  to  his  acknowledgment  that  he  executed  it  as  a 
principal.  It  is  unnecessary  to  enter  into  the  inquiry  whether  it 
would  not  have  been  more  correct  pleading  for  the  plaintiff  to  have 
demurred  to  the  defendant's  pleas,  instead  of  replying.  The  defend- 
ant  craved  oyer  of  the  obligation,  and  it  is  spread  upon  the  record ;  and 
is  to  be  taken  as  a  part  of  tbe  declaration.  And  if  the  replication 
should  be  considered  bad,  the  plea  is  open  to  examination.  It  is  an 
established  rule  in  demurrers,  that  although  the  pleading  demurred  to 
may  be  defective,  the  court  will  give  judgment  against  the  party 
whose  pleading  was  first  defective  in  substance.  The  question  is 
therefore  to  be  considered  upon  the  validity  of  the  plea.  If  the  de- 
fendant can  be  let  in  to  set  up  that  he  was  surety  only,  the  matter 
alleged  is  sufficient  to  exonerate  him  from  liability  in  the  present  suit 
It  falls  within  the  settled  rule  of  law  in  relation  to  sureties,  that  ex- 
tending to  the  principal  further  time  of  payment,  by  a  new  agreement, 
will  discharge  the  surety.  This,  indeed,  has  not  been  denied  on  the 
argument.  It  has  been  contended  that  it  appearing  expressly  on  the 
face  of  the  bond  that  the  defendant  acknowledged  himself  as  princi- 
pal, did  not  vary  the  question ;  for  that  all  joint  and  several  obligors 
in  a  bond  are,  in  judgment  of  law,  considered  principals.  This  is 
true,  as  a  primd  facie  presumption  of  law ;  but  is  not  conclusive 
upon  a  party  when  drawn  in  question  before  a  proper  tribunal.  But 
as  matter  of  estoppel  at  law,  it  may  stand  on  a  different  footing ;  and 
is,  at  all  events,  as  matter  of  fact  more  conclusive.  The 
doctrine  of  the  law  upon  this  point  is  plain  and  *  explicit  [  *265  ] 
And  it  does  not  require  the  multiplication  of  authorities  to 
Bhow  that  the  rule  is  well  established.  In  Huntington  v.  Havens,  5 
Johns.  Ch.  26,  it  is  laid  down  that  a  general  recital  in  a  deed  will  not 
conclude  a  party ;  though  the  recital  of  a  particular  part  may  estop 
him.  Coke  Litt  352,  a ;  Willes'  Rep.  9.  And  in  Stow  v.  Wise,  7 
Conn.  Rep.  220,  it  is  said  by  the  supreme  court  in  Connecticut,  that 
when  a  party  has  solemnly  admitted  a  fact  bv  deed  under  his  hand 
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and  seal,  he  is  estopped  not  only  from  disputing  the  deed  itself  but 
every  fact  it  recites.  And  in  the  case  of  Carver  v.  Jackson,  4  Pet  83, 
this  court,  in  speaking  of  the  effect  of  recitals  and  their  operation  by 
way  of  estoppel,  say,  that  the  recital  of  the  lease  in  the  deed,  was 
not  only  evidence  between  these  parties  of  the  original  existence  of 
the  lease,  but  was  conclusive  evidence  of  that  original  existence.  An 
estoppel  has  sometimes  been  quaintly  defined,  the  stopping  a  man's 
mouth  from  speaking  the  truth ;  and  would  seem,  in  some  measure, 
to  partake  of  severity,  if  not  of  injustice.  But  it  is  in  reality  founded 
upon  the  soundest  principles,  as  a  rule  of  evidence.  That  a  party 
has,  by  his  own  voluntary  act,  placed  himself  in  a  situation  as  to 
some  matter  of  fact,  that  he  is  precluded  from  denying  it;  and  in  its 
application  to  the  dealings  and  contracts  of  men  in  the  affairs  of 
human  life,  it  is  a  salutary  practical  rule  that  a  man  shall  not  be  per* 
mitted  to  deny  what  he  has  once  solemnly  acknowledged.  In  ordi- 
nary cases,  when  sureties  sign  an  instrument  without  any  designation 
of  the  character  in  which  they  become  bound ;  it  may  be  reasonable 
to  conclude  that  they  understood  that  their  liability  was  conditional, 
and  attached  only  in  default  of  payment  by  the  principal.  And  hence 
the  reasonableness  of  the  rule  of  law,  which  requires  of  the  creditor 
that  his  conduct  with  respect  to  his  debtor,  should  be  such  as  not  to 
enlarge  the  liability  of  the  surety,  and  make  him  responsible  beyond 
what  he  understood  he  had  bound  himself.  But  when  one  who  is  in 
reality  only  surety,  is  willing  to  place  himself  in  the  situation  of  a 
principal,  by  expressly  declaring  upon  his  contract  that  he  binds  him- 
self as  such ;  there  cannot  be  any  hardship  in  holding  him  to  the 
character  in  which  he  assumes  to  place  himself.  As  to  that  particu- 
lar contract,  he  undertakes  as  a  partner  with  the  debtor ;  and  has  no 
more  right  to  disclaim  the  character  of  principal  than  the  creditor 
would  have  to  treat  him  as  principal  if  he  had  set  out  in  the  obliga- 
tion that  he  was  only  surety.  These  observations  are  only  made  for 
the  purpose  of  showing  there  is  no  hardship  in  the  case ;  for  it  is 
most  generally  from  the  hardship  of  particular  cases,  that 
{  *  266  ]  attempts  are  *  made  to  innovate  upon  general  principles. 
And  courts  sometimes  too  readily  yield  to  considerations 
of  this  kind,  to  attain  what  may  be  considered  the  abstract  justice  of 
the  particular  case  before  them. 

But  admitting  that,  although  the  defendant  has  upon  the  face  of 
the  obligation  become  bound  as  principal,  yet,  a  court  of  equity  might 
allow  him  to  set  up  that  be  was  only  surety,  and  let  him  in  to  all  the 
protections  that  are  usually  extended  to  sureties ;  the  present  case  is 
to  be  governed  by  rules  applicable  to  proceedings  in  courts  of  law ; 
and  upon  this  point  the  rule  seems  to  be  well  settled,  that  where 
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principal  and  surety  are  bound  jointly  and  severally  to  a  bond,  al- 
though there  is  no  express  admission  on  the  face  of  the  instrument 
that  all  are  principals,  yet,  the  surety  cannot  aver  by  pleading  that  he 
is  surety  only.  In  the  case  of  Rees  v.  Berrington,  2  Ves.  Jun.  542, 
Lord  Loughborough  held,  that  when  two  are  bound  jointly  and  sev- 
erally in  a  bond,  they  both  appear  as  principals,  and  the  surety  can- 
not aver  that  he  is  bound  as  surety ;  but  if  he  could  establish  that  at 
law,  the  principle  at  law  is  that  he  has  an  interest  in  the  condition ; 
and  if  the  time  of  payment  is  extended,  that  totally  defeats  the  con- 
dition, and  the  consequence  is  .that  the  surety  is  released  from  his 
engagement  This  point  is  directly  adjudged  in  the  case  of  The 
People  v.  Jansen,  7  Johns.  337.  The  question  there  turned  entirely 
upon  the  pleadings,  and  the  court  let  in  the  defence  which  discharged 
the  surety,  upon  the  sole  ground  that  it  appeared  upon  the  face  of  the 
bond  that  the  ancestor  of  the  defendant  was  surety  only ;  otherwise 
the  defendant  would  have  been  estopped  by  the  bond  from  alleging 
that  he  was  surety  only.  But  the  fact  appearing  upon  the  faqe  of 
the  bond,  the  defence  might  be  set  up  at  law  as  well  as  in  equity. 
The  case  of  Paine  v.  Packard'  and  Munson,  13  Johns.  174,  although 
the  court  admitted  the  surety  to  set  up  by  plea  at  law  matter  in  dis- 
charge of  his  liability,-  is  very  distinguishable  from  the  present  case. 
That  was  a  suit  upon  a  promissory  note,  and  the  court,  upon  de- 
murrer, sustained  a  plea  interposed  by  the  surety,  alleging  a  special 
request  made  to  the  plaintiff  to  prosecute  the  principal,  and  averring 
a  loss  of  the  debt  by  reason  of  his  neglect  to  prosecute.  The  plea  in 
that  case  was  sustained,  on  the  ground  that  there  was  no  conflict  be- 
tween the  note  and  the  averments  in  the  plea.  For,  say  the  court, 
the  averments  and  facts  stated  in  the  plea  are  not  repugnant  or  con- 
tradictory to  the  note.  That  the  fact  of  Packard  having  been  surety 
only,  is  fairly  to  be  presumed  to  have  been  known  to  the 
plaintiff,  and  he  was  in  law  and  equity  bound  to  *  use  due  [  *  267  ] 
diligence  against  the  principal,  in  order  to  exonerate  the 
surety.  The  plea  averred  that  Packard  signed  the  note  as  surety, 
and  the  demurrer  admitted  the  facts.  Had  it  appeared  upon  the  face 
of  the  note  that  Packard  signed  it  as  principal,  there  is  no  reason  to 
conclude  that  the  court  would  have  let  in  the  defence  then  set  up. 
It  could  not,  in  such  case,  have  been  said  that  there  was  no  repug- 
nancy between  the  averments  in  the  plea  and  the  note,  which  was  the 
ground  upon  which  the  plea  was  sustained.  But  this  case  has  not, 
under  any  view  of  it,  relaxed  the  rule  with  respect  to  bonds  or  sealed 
obligations,  which  are  not  open  to  an  inquiry  into  the  consideration. 
The  case  of  Paine  v.  Packard  was  a  suit  between  the  original  parties 
to  the  note, — the  payee  against  the  makers.      Packard,  although 

10  • 
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surety,  signed  the  note  as  one  of  the  makers,  and  between  the  origL 
parties  to  a  note  the  consideration  may  be  inquired  into.  In  the  case 
of  King  v.  Baldwin,  2  Johns.  Ch.  556,  the  chancellor  says :  "  I  do  not 
understand  the  supreme  court  as  holding,  in  the  case  of  Paine  v. 
Packard,  that  the  averment  would  be  admitted  in  direct  opposition 
to  the  terms  of  the  note ;  that  such  evidence  would  be  entirely  inad- 
missible." And  as  to  this  proposition,  we  do  not  understand  there 
was  any  difference  of  opinion  between  the  supreme  court  and  the 
chancellor.  The  point  of  difference  between  the  two  courts  related 
to  the  effect  which  a  non-compliance  ,by  the  creditor,  with  the  request 
of  the  surety  to  prosecute  the  principal,  would  have  upon  the  liability 
of  the  surety ;  the  chancellor  holding  that,  in  order  to  discharge  the 
surety,  there  must  be  some  new  agreement  between  the  debtor  and 
creditor,  varying  the  contract  by  which  the  surety  originally  became 
bound.  The  court  of  errors,  on  an  appeal,  17  Johns.  384,  from  the 
decree  of  the  chancellor,  in  the  case  of  King  v.  Baldwin,  may  be  con- 
sidered in  some  measure  as  affirming,  by  a  divided  court,  (which  very 
much  weakens  the  authority  of  the  case,)  the  decision  of  the  supreme 
court  in  Paine  v.  Packard,  13  Johns.  174.  We  are  under  no  neces- 
sity, however,  of  expressing  any  opinion  upon  the  point  of  difference 
between  those  courts.  That  point  has  no  bearing  upon  the  question 
now  before  this  court.  The  case  of  The  Bank  of  Steubenville  v.  Ad- 
ministrators of  Carrol,  5  Hammond,  207,  in  the  supreme  court  of  Ohio, 
has  been  relied  upon  to  support  the  pleadings  and  defence  set  up  in  this 
case.  But  that  case  differs  from  the  present,  essentially,  in  the  main 
point.  No  oyer  of  the  bond  is  there  spread  upon  the  record,  so  that  it 
does  not  appear  upon  the  face  of  the  bond  that  the  defend- 
[  *  268  ]  ant  signed  as  principal.  The  plea  alleged  *  that  the  de- 
fendant signed  as  surety,  and  this  the  demurrer  admits ;  and 
the  fact  of  surety  being  assumed  as  admitted,  the  court  only  decided 
that,  if  any  change  be  made  between  the  creditor  and  the  principal 
to  the  prejudice  of  the  surety,  that  it  discharges  the  surety,  and  that 
this  defence  may  be  set  up,  at  law  as  well  as  in  equity.  That  such 
was  the  ground  on  which  this  case  stood,  is  evident  from  the  manner 
in  which  the  question  is  put  by  the  counsel  to  the  court  The  plea, 
say  they,  alleges  that  the  defendant  signed  and  sealed  the  obligation 
as  surety,  and  not  as  principal,  and  this  is  admitted  by  the  demurrer ; 
and  therefore  the  inquiry  is  presented,  free  from  all  embarrassment, 
namely,  is  the  surety  discharged,  by  the  creditors  giving  the  principal 
further  credit  or  time  of  payment  ?  And  this  would  seem  to  be  the 
light  in  which  the  case  was  viewed  by  the  court.  And  this  conclu- 
sion is  strengthened  by  the  circumstance,  that  the  authorities  referred 
to  in  support  of  the  decision  go  to  show  that  a  court  of  law,  as  well 


JANUARY  TERM,   1836.  115 


&rigo  V.  Binns.    10  T\ 


n  a  court  of  eqtrity,  can  afford  relief  to  the  stitefy,  when  the  facts 
upon  which  such  relief  rests  are  properly  before  the  court.  And  in 
this  view  of  the  case,  it  is  not  at  variance  with'  th6  admitted  rute  in 
courts  of  law.  But  tbte  does  not  meat  the  difficulty  in  the  present 
case.  The  fact  of  the  defendant's  being  surety  is  not  only  not  admit- 
ted, but  it  is  alleged  that  fie  is  estopped  from  setitiiig  it  upi  by  his 
own  admission,  in  his  obligation  that  he  is  principal.  And  we  are 
not  aware  of  any  case  giving  countenance  to  such  a  defence  at  law, 
under  such  circuitostanCes. 

The  fourth  plea  is  admitted  to  be  bad ;  and  the  objections  to  the 
third  and  fifth  are  substantially  the  same  as  to  the  second  and  sixth. 
They  attempt  to  set  up  that  the  defendant  was  only  surety  in  the 
obligation.  But  this  defence  is  equally  precluded  here  by  the  estop- 
pel as  in  the  other  pleas. 

The  judgment  of  the  circuit  court  is  accordingly  affirmed,  with 
costs. 

14  P.  9M ;  7'WaL  82. 


Burtis  Ringo,  James  Elliott,  John  Collins,  John  Elliott,  James 
Lawrence,  Thomas  Watson,  Athey  Rowe,  George  Muse,  Sen., 
and  George  Muse,  Jr.,  Appellants,  v.  Charles  Binns  and  Elijah 
Hixon,  Stephen  ISixon,  Noah  Hixon,  John  Hixon,  William 
Rixon,  and  Timothy  Hixon,  Heirs  of  Timothy  Hixon,  deceased. 

10  P.  269. 

An  agent  who  discovered  a  defect  in  the  title  of  his  principal,  and  made  nse  of  his  inform* 
tion  to  acquire  a  valid  legal  title  for  himself,  was  held  to  be  a  trustee  for  his  principal. 

Tenants  in  possession  under  one  who  is  a  constructive  trustee  by  reason  of  a  fraud,  but  who 
are  not  averred  to  have  had  anj  notice  of  the  fraud,  cannot  be  ousted  by  a  court  of  equity.' 

Appeal  from  the  circuit  court  of  the  United  States  for  the  district 
of  Kentucky*     The  case  is  stated  in  the  opinion  of  the  court. 

French  and  Underwood,  for  the  appellants. 

Semmes  and  Coxe,  contra. 

•Wayne,  J.,  delivered  the  opinion  of  the  court.  [  *270  ] 

The  object  of  this  appeal  is  to  reverse  the  decree  of  the 
circuit  court,  by  which  the  appellants  were*  ordered  to  convey  to  the 
appellees,  by  deeds  of  release,  with  covenants  of  warranty  against 
themselves  and  their  heirs,  and  those  claiming  under  them,  all  the 
right,  title,  interest,  and  claim  which  they  respectively  have  to  lands 
embraced  by  a  patent  of  2,000  acres  to  Charles  Binns,  Jr.,  and  the 
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heirs  of  Timothy  Hixon,  and  their  heirs,  dated  the  16th  of  October, 
1824. 

It  appears,  by  the  proofs  in  the  cause,  that  a  survey  of  2,000  acres 
was  made  on  Indian  Creek,  alias  Fox's  Run,  or  Mason  Run,  Henry 
county,  Kentucky,  on  the  20th  of  November,  1797,  for  John  Alexan- 
der Binns  and  Charles  Binns,  by  virtue  of  ah  entry  made  the  5th  of 
August,  1783.  The  original  survey,  by  accident,  or  from  the  negli- 
gence of  an  agent  of  the  Binns's,  to  whom  it  had  been  sent  for  such 
purpose,  had  never  been  registered  and  was  lost,  but  a  copy  of  it  was 
preserved,  which  determined  with  exactness  the  locality  of  the  land. 
It  was  known  as  Binns's  land  in  the  neighborhood  and  by  those  own- 
ing the  contiguous  lands.  John  Alexander  Binns  transferred  his  in- 
terest in  the  survey  to  Husly  Bagges,  by  whom  it  was  sold  to  Timothy 
Hixon,  the  ancestor  of  Hixon,  the  appellee.  Charles  Binns,  in  Au- 
gust, 1819,  appointed  John  Littlejohn  his  agent  and  attorney,  with  a 
power  of  substitution,  to  attend  to  this  land  and  his  other  land  in 
Kentucky,  and  Littlejohn  associated  with  himself  in  such  agency 
Burtis  Ringo.  Ringo,  during  the  agency,  and  particularly  whilst 
acting  in  concert  with  Littlejohn  and  William  P.  Rogers,  to  procure 
a  division  of  the  land  between  the  appellees,  called  upon  Rogers  to 
ascertain  when  a  division  of  the  land  could  be  decreed.  Rogers  told 
him  there  was  a  difficulty  in  the  way,  as  the  survey  had  not  been 
returned  to  the  register's  office,  and  that  no  patent  had  ever  been 
issued  for  the  land.  He  received  the  information  in  May  or  June, 
1822.  On  the  10th  of  July  following  he  wrote  to  Littlejohn,  and, 
after  acknowledging  that  he  had  been  requested  to  assist  in  dividing 
"  Binns's  land,"  he  states  that  he  had  been  at  Frankfort,  had  made 
search  for  Binns's  patent,  but  found  the  return  of  the  survey  bad  not 
been  made,  and  that  no  grant  had  been  issued. 

He  further  says  he  supposed  it  would  be  unnecessary  to  be  at  any 
further  trouble  about  it  until  Mr.  Binns  had  been  heard  from ;  as  he 
had  written  to  him,  if  he  bad  a  patent  to  send  it  on  as  soon 
[  *  271  ]  as  possible  *  to  Littlejohn  or  himself ;  and  he  requests  Lit- 
tlejohn to  send  it  to  him  if  Littlejohn  should  receive  it.  On 
the  same  day  he  wrote  a  letter  to  Binns,  in  which  he  says,  having 
been  requested  by  Littlejohn  to  assist  him  in  dividing  your  lands  be- 
tween you  and  Mr.  Hixon's  heirs,  he  had  been  in  the  register's  office, 
and  finding  that  the  release  of  the  survey  had  not  been  made,  and 
that  a  grant  had  not  been- issued,  he  advises  Binns  to  be  at  no  further 
expense  about  it,  as  it  appears  no  grant  can  have  issued,  and  that 
Binns  would  be  wrong  if  he  thought  there  was  no  better  right  on  the 
land.  On  the  8th  of  July,  two  days  before  he  had  written  to  Little- 
john and  Binns,  Ringo  had  taken  from  the  register's  office  warrants 
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for  500  acres  and  100  acres  of  land,  and  caused  entries  and  surveys 
to  be  made  upon  600  acres  of  the  original  2,000  acre  survey,  which 
had  been  made  for  John  Alexander  Binns  and  Charles  Binns.  The 
surveys  were  made  on  the  20th  of  July,  and  returned  to  the  register's 
office  in  his  own  name  on  the  24th  of  August.  When  charged  by 
Littlejohn  with  the  fraudulent  attempt  upon  the  rights  of  those  prin- 
cipals, and  told  that  application  had  been  made  to  the  legislature  of 
Kentucky  to  authorize  a  patent  to  be  issued  upon  the  original  survey, 
on  behalf  of  the  Binns's,  and  that  his  conduct  was  known  to  a  com- 
mittee of  the  legislature,  and  might  be  attended  with  unpleasant  con- 
sequences to  himself,  Ringo,  to  avoid  them,  and  to  prevent  a  most 
notorious  disclosure  of  his  fraud,  expressed  in  writing  his  willingness 
that  such  an  act  should  be  passed  by  the  legislature,  as  the  complain- 
ant had  applied  for,  and  gave  to  Littlejohn,  under  his  hand  and  seal, 
a  paper,  of  which  the  following  is  a  copy :  — 

"Whereas,  it  has  been  represented  that  I,  Burtis  Ringo,  of  Fleming 
county,  State  of  Kentucky,  had  made  two  entries  and  surveys  of  600 
acres  of  land,  said  to  belong  to  John  Alexander  Binns  and  Charles, 
of  Virginia,  and  that  the  said  John  A.  Binns  had  sold  to  Timothy 
Hixon,  now  deceased,  and  that  I  had  extended  the  surveys  for  my 
own  benefit,  though  an  agent  under  John  Littlejohn  for  said  Binns ; 
I  hereby  disavow  such  intention,  and  do  by  these  presents  assign 
over  all  my  right,  title,  and  interest  in  the  said  extends  and  surveys 
to  Charles  Binns  and  the  said  heirs  of  Timothy  Hixon,  to  be  carried 
into  a  grant  at  their  proper  expense ;  hereby  renouncing  all  claim  by 
virtue  of  said  extends  and  surveys,  and  assigning  them  to  the  said 
Binns  and  Hixon's  heirs.  As  witness  my  hand  and  seal  this  4th  day 
of  November,  1822.  "  Burtis  Ringo,    [l.  s.] 

*  "  Signed  and  acknowledged  in  the  presence  of  us,  Daniel  [  *  272  ] 
Fecblen,  John  Littlejohn." 

Before  this  instrument  was  executed  by  Ringo,  Littlejohn  agreed 
to  give  him  $100,  to  reimburse  the  amount  he  had  expended  in  pro- 
curing the  warrants  and  making  the  surveys  of  the  600  acres ;  paid 
him  $50  in  commonwealth  paper,  and  gave  him  a  note  of  hand  foi 
$50. 

The  legislature  of  Kentucky  acted  upon  the  petition  of  the  com- 
plainants ;  passed  an  act  on  the  10th  of  December,  1822,  recognizing 
the  survey  of  the  20th  of  November,  1797,  made  on  the  entries  of  the 
5th  of  August,  1783 ;  and  the  same  was  carried  into  a  grant  in  favor 
of  Charles  Binns,  Jr.,  and  the  heirs  of  Timothy  Hixon  and  their  heirs, 
on  the  16th-  of  October,  1824.  In  the  mean  time  Ringo,  in  violation 
of  his  transfer  of  the  entries  and  survey  for  600  acres  to  Binns  and 
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the  heirs  of  Hixon,  took  oat  a  patent  in  hia  own  name.  The  afore- 
going facts  were  charged  in  the  bill  of  the  complainants  ;  were  denied 
by  Ringo  in  his  answers ;  but  were  established  by  proof  at  the  hear* 
ing.  In  the  original  bill,  Ringo  was  the  .only  defendant;  but  the 
complainants  charge  in  it  that  the  land  had  been  occupied  for  ten  or 
twelve  years  by  tenants  of  Binns.  By  an  amended  bill,  the  tenants, 
James  Elliott,  John  Collins,  John  Elliott,  James  Lawrence,  Thomas 
Watson,  Athey  Rowe,  George  Muse,  Sen.,  and  George  Muse,  Jr., 
were  made  parties,  and  stated  to  be  tenants  in  possession  of  the  land 
claimed  by  the  defendant;  and  the  complainants  make  the  same 
prayer  against  the  tenants,  as  they  had  against  Ringo  in  the  original 
bill. 

The  circuit  court  made  the  following  decree :  — 

The  court  being  now  sufficiently  advised  of  and  concerning  the 
premises,  doth  order  and  decree,  that  the  defendants,  Burtis  Ringo, 
James  Elliot  John  Collins,  John  Elliott,  James  Lawrence,  Thomas 
Watson,  Athey  Rowe,  George  Muse,  Sen.,  a.nd  George  Muse,  Jr., 
do,  on  or  before  the  sixth  day  of  the  next  term,  convey  to  the  com- 
plainants, by  deeds  of  release,  with  covenants  of  warranty  against 
themselves  and  their  heirs,  and  those  claiming  under  them,  all  the 
right,  title,  interest,  and  claim,  which  they  respectively  have  to  the 
lands  embraced  by  the  2,000  acre  patent  to  Charles  Binns,  Jr.,  dated 
16th  of  October,  1334 ;  and  the  writ  of  haberi  facias  possessionem  is 
awarded  the  complainants  against  the  said  defendants.  And  it  is 
further  ordered  and  decreed  that  the  defendants  pay  to  the  complain- 
ants their  costs  herein  expended. 

The  defendants  appealed  to  this  court 
[  *279  ]  *  It  is  contended  that  the  decree  is  erroneous  and  should 
be  reversed.  In  behalf  of  Ringo  it  is  urged  th^t  he  has  a 
prior  legal  title,  unaccompanied  by  any  equity  of  the  complainants. 
The  legal  title  must  rest  upon  entry,  survey,  registry,  and  patent ;  and 
it  will  be  admitted  that  a  legal  title  cannot  be  in  any  one  until  a 
patent  has  been  issued ;  and  further,  that  all  of  those  requirements  to 
make  a  complete  title,  shall  have  been  done  without  fraud,  to  give  to 
a  patentee  a  valid  title.  If,  then,  in  the  course  of  carrying  his  sur- 
veys into  grant,  and  before  a  patent  upon  them  was  issued  to  him, 
Ringo,  under  a  notice  to  cavept  the  application  of  the  complainants 
ip  the  general  assembly  of  Kentucky,  for  leave  to  bring  in  a  bill  to 
authorize  a  copy  of  these  original  surveys  for  2,000  acres  to  be  received 
and  registered,  that  a  patent  might  be  issued  to  them,  acknowledged 
their  equity  to  be  superior  to  his  immature  legal  rights,  and  expressed 
his  willingness  that  it  should  be  affirmed  by  legislative  enactment ; 
it  being  done  by  the  legislature,  its  act  nullified  his  surveys;  and  the 
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latter  could  not  be  afterwards  any  foundation  for  a  patent  of  the  same 
land  to  himself.  The  complainants'  entry  and  survey  were  raised  by 
the  legislature  into  a  aright  to  the  exclusion  of  every  right  of  Bingo ; 
and  any  patent  afterwards  issued  to  him,  upon  his  entries  and  sur- 
veys, is  a  nullity.  The  legal  title  of  the  complainants  does  not  rest 
upon  the  statute  for  granting  lands,  but  upon  an  act  of  the  legislature 
directing  an  unregistered  survey,  inoperative  by  the  lapse  of 
*time,  to  be  registered,  and  a  patent  to  be  issued  upon  it  [  *280  j 
When  this  act  was  passed  in  favor  of  the  complainants,  the 
land  covered  by  the  survey,  under  the  entry  of  the  5th  of  August, 
1783,  became  excepted  from  the  mass  of  ungmnted  vacant  land ;  and 
the  complainants  acquired  rights  in  it  which  could  not  be  defeated 
by  a  patent  upon  Bingo's  entry  and  survey. 

This  view  of  the  case  makes  it  unnecessary  for  us  to  consider  the 
objections  to  the  decree  growing  out  of  Bingo's  transfer  of  his  entries 
and  surveys  to  the  complainants,  namely,  that  there  was  no  consid- 
eration paid,  as  agreed  to  be  paid,  for  his  claim ;  if  there  was,  that 
it  was  inadequate,  and  that  it  was  obtained  by  fraud.  In  truth,  at 
the  time  that  paper  was  executed,  he  had  no  legal  or  equitable  in- 
terest in  the  land  to  convey  and  be  transferred,  no  more  than  he  was 
conscientiously  bound  to  do ;  as  he  confessed  and  had  so  declared  to 
others  when  he  was  making  his  surveys,  that  they  were  not  made 
with  an  intention  to  appropriate  them  to  himself,  but  to  enable  him 
to  make  a  division  of  the  land  between  the  complainants. 

But  how  forcibly  does  the  equity  of  the  complainants  prevail  over 
any  claim  of  Bingo,  when  the  latter  is  viewed  as  their  agent  at  the 
time  be  made  his  entry  and  surveys  upon  the  land,  which  he  had 
undertaken  to  assist  in  dividing  between  them.  It  is  said  that  an 
unregistered  survey  gave  to  them  no  equitable  right  in  the  land ;  and 
that  Bingo  being  only  an  agent  for  the  special  purpose  of  dividing 
the  land,  he  could  rightfully  enter  and  survey  it  for  himself  when  he 
ascertained  the  defect  in  the  title  of  the  complainants.  The  propo- 
sition of  a  want  of  equitable  right  in  the  complainants*  is  true  as 
against  the  State ;  for  the  time  within  which  the  survey  should  have 
been  returned  and  registered  before  a  grant  could  issue  had  expired ; 
and  the  land  had  fallen  into  the  general  mass  of  ungranted  land 
liable  to  entry,  survey,  and  grant  upon  treasury  land-office  warrants. 
But  the  mistake  in  the  argument  is,  in  applying  the  rights  of  the 
State  in  the  land,  to  a  right  in  Bingo,  obtained  when  he  was  admit- 
ting to  the  complainants  his  agency,  for  them ;  and  making  acknowl- 
edgments of  their  title  to  others,  to  enable  him  more  successfully  to 
Becure  by  his  artifices  a  title  in  the  land  to  himself.  On  the  same  day 
Bingo  wrote  two  letters,  one  to  Littlejohn  and  the  other  to  Charles 
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Binns.     In  both,  he  acknowledges  himself  to  be  the  agent  of  the  com- 
plainants ;  but,  by  the  tenor  of  his  letters  to  Binns,  he  conceals  from 

and  misrepresents  to  Littlejohn,  and  under  the  pretence  of 
[  *  281  ]  a  friendly  wish  to  save  Binns  from  unnecessary  *  expense, 

he  tells  him  that  as  no  survey  had  been  made  and  no  grant 
had  existed,  that  he  need  not  go  to  any  expense  about  it,  as  it  ap- 
pears no  grant  can  now  issue ;  that  he  will  be  wrong  to  think  there 
was  no  better  right  to  the  land.  These  letters  were  written  two 
days  after  he  had  commenced  measures  to  secure  the  land  for  him- 
self. The  equity  of  the  complainants,  therefore,  over  any  right  of 
Bingo,  does  not  arise  from  the  former  having  had,  at  this  time,  any 
legal  title  to  the  land ;  but  from  Bingo's  having  practised  an  artifice 
upon  the  complainants,  whilst  he  was  their  agent,  to  prevent  them 
from  curing  the  defect  in  their  title,  that  he  might  deprive  them  of 
property  which  at  the  same  time  he  acknowledged  to  be  theirs.  He 
was  guilty  of  deceitful  practices  and  artful  devices,  contrary  to  the 
plain  rules  of  common  honesty  and  fair  dealing  between  men ;  and 
could  not  acquire  a  title  to  .the  land,  valid  against  the  equity  which 
he  had  acknowledged  to  be  in  the  complainants.  It  is  unnecessary  to 
pursue  this  point  further.  The  decree  of  the  court  directing  Ringo 
to  convey,  must  be  affirmed ;  and  the  proposition  laid  down  by  this 
court  is,  that  if  an  agent  discovers  a  defect  in  the  title  of  his  principal 
to  land,  he  cannot  misuse  it  to  acquire  a  title  for  himself;  and  if  he 
does,  that  he  will  be  held  as  a  trustee  holding  for  his  principal. 

In  regard  to  the  tenants,  the  decree  of  the  court  must  be  reversed. 
They  were  made  parties  by  an  amended  bill.  In  the  original  bill,  the 
complainants  charge  that  the  land  had  been  occupied  for  10  or  12  years 
by  tenants  of  Binns,  and  in  the  amended  bill  they  are  said  to  be  ten- 
ants in  possession  of  the  land  claimed  by  the  defendant  Nor  are 
they  charged  with  fraud  in  either.  It  is  not  necessary,  therefore,  to 
consider  the  grounds  urged  in  the  argument  of  counsel  for  a  reversal 
of  the  decree  against  the  tenants,  if  a  point  arises  upon  the  pleadings 
decisive  of  .their  case.  Not  having  been  charged  with  fraud  on  the 
bill,  or  placed  by  it  in  any  such  relation  to  the  land  or  to  the  com- 
plainants, no  case  exists  for  the  interference  of  a  court  of  equity. 
Whether  they  occupied  the  lands  as  the  tenants  of  Binns,  or,  as  declared 
in  the  original  bill,  as  tenants  in  possession  under  another,  the  com- 
plainants are  to  be  supposed  to  have  their  remedy  at  law  for  the  re- 
covery of  the  land,  until  they  shall  charge  and  show  that  the  tenants 
obtained,  and  retain  possession,  in  contravention  of  some  equity 
subsisting  between  them  and  the  complainants.  The  tenants  are 
not  so  charged,  nor  is  there  any  thing  in  the  record  from  which  such 
a  conclusion  can  be  drawn.      They  are  merely  shown  to    be  in 
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possession  of  parts  of  the  original  survey  of  2,000  *  acres,  [  *  282  ] 
which  was  resurveyed  by  Ringo ;  and  it  is  probable  they 
hold  under  him ;  but  there  is  no  proof  that  they  were  parties  to  the 
fraud  which  he  practised  upon  the  complainants.  This  point  does 
not  appear  to  have  been  made  in  the  hearing  in  the  court  below,  nor 
was  it  urged  in  argument  in  this  court,  but  it  is  obvious  in  the  plead- 
ings, and  must  be  noticed  by  us ;  it  is  sufficient  for  the  reversal  of  so 
much  of  the  decree  as  relates  to  the  tenants,  and  it  will  be  directed 
with  permission  to  the  complainants  to  amend  their  bill,  if  they  shall 
please  to  do  so. 

It  was  also  urged  that  the  decree  should  be  reversed,  on  the  grounds 
that  there  was  no  proof  showing  the  complainants,  the  Hixons,  to  be 
the  heirs  of  Timothy  Hixon,  and  that  the  will  of  Timothy  Hixon 
showed  that  the  complainants  should  have  claimed  as  devisees,  and 
not  as  heirs. 

The  decree  being  reversed  as  to  the  tenants,  neither  point  is  mate- 
rial to  them ;  and  these  objections  cannot  prevail  against  the  affir- 
mation of  the  decree  as  to  Ringo,  because  the  allegation  in  the  bill  of 
the  complainants  that  the  Hixons  were  the  heirs  of  Timothy  Hixon, 
is  not  denied  in  the  defendant's  answers,  and  was,  therefore,  not  a 
point  put  in  issue  by  the  pleadings.  Besides,  the  fact  not  having 
been  denied  by  the  answer,  there  are  ample  and  frequent  proofs  in  the 
record  of  Ringo's  admission  that  they  were  the  heirs  of  Timothy 
Hixon,  and  of  his  acknowledgments  of  their  equitable  right  in  the 
land  in  that  character. 

4H.503. 


M.  B.  Haydel,  Plaintiff  in  Error,  v.  Francois  Girod. 

10  P.  288. 
The  decision  in  Breedlove  et  al.  v.  Nicolet  etal.  7  Pet.  434,  that  a  creditor  having  no  notice 
of  proceedings  of  insolvency  under  the  law  of  Louisiana,  is  not  bound  thereby,  affirmed. 

The  case  is  stated  in  the  opinion  of  the  court. 
Key,  for  the  defendant 
No  counsel  contra. 

*  M?Lean,  J.,  delivered  the  opinion  of  the  court  [  *  284  ] 

This  case  is  brought  before  this  court  by  a  writ  of  ecror, 

to  reverse  the  judgment  of  the  district  court  for  the  eastern  district 

of  Louisiana. 
The  plaintiff,  in  the  district  court,  filed  his  petition,  representing 

that  Haydel,  the  defendant,  was  indebted  to  him  in  the  sum  of  $2,189, 
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being  the  amount  of  a  certain  promissory  note  drawn  on  the  17th 
of  July,  1833,  by  J.  J,  Haydel,  payable  in  all  the  month  of  February, 
1834,  to  the  order  of  JVL  Bedfort  Haydel,  by  whom  it  was  indorsed, 
to  the  plaintiff.  That  when  the  note  became  dne,  demand  was  made 
and  notice  given,  <fcc 

On  the  19tb  of  May,  1831,  the  defendant,  Haydel,  filed  an  answer, 
in  which  he  states,  for  exception  to  the  petition,  that  by  a  decree  of 
the  first  district  court  of  the  first  judicial  district  of  Louisiana,  all 
proceedings  against  his  property  and  person  have  been  stayed  upon 
the  application  of  the  respondent  for  a  respite,  under  the  provisions 
of  the  law  of  the  State  of  Louisiana. 

"  That  the  note  or  instrument  upon  which  he  is  sued  being  made 
ixx  said  Stale  and  payable  there,  the  said  Qirod  having  before,  and 
eince  the  making  of  .said  note,  resided  within  the  said  State,  is  bound 
by  the  laws  thereof,  and  cannot,  because  of  the  decree  aforesaid, 
further  prosecute  his  said  suit  in  this  court,  until  the  creditors  of  your 
respondent  shall  have  refused  the  respite  demanded  by  him,  or  until 
the  period  thereof,  should  the  said  creditors  accord  a  respite,  has  ex* 
pfeed," 

Afterwards,  the  defendant  applied  for  leave  to  file  a  supplemental 
answer,  which  was  refused  under  the  rule  of  the  court. 

And  on  the  14th  of  January,  1835,  a  judgment  was  entered  for  the 
plaintiff 

By  the  civil  code  of  Louisiana,  it  is  declared,  article  3051, "  a 
respite  is  an  act  by  which  a  debtor  who  is  unable  to  satisfy  his 
debts  at  the  moment,  transacts  with  his  creditors,  and  obtains  from 
them  time  or  delay  for  the  payment  of  the  sums  which  he  owes 

them." 
[  *  285  ]      •  And  in  article  3054 :  "But  in  order  that  a  respite  may 
produce  that  effect,  it  is  necessary, 

"  1.  That  the  debtor  should  deposit  in  the  office  of  the  clerk  of  the 
court  of  his  domicile,  to  whom  he  presents  his  petition  for  calling 
his  creditors,  a  true  and  exact  schedule,  sworn  to  by  him,  of  all  his 
movable  and  immovable  property,  as  well  as  of  his  debts. 

"  2.  That  a  meeting  of  the  creditors  of  such  debtor,  domiciliated 
in  the  State,  shall  be  called  on  a  certain  day  at  the  office  of  a  notary 
public,  by  order  of  the  judge,  at  which  meeting  the  creditors  shall 
be  summoned  to  attend  by  process  issued  from  this  court,  if  the  cred- 
ors  live  within  the  parish  where  the  meeting  shall  take  place,  or  by 
letters  addressed  to  them  by  the  notary,  if  they  are  not  residing  in 
the  parish,  &c." 

It  was  under  this  law  that  the  matters  in  the  defendant's  answers 
were  pleaded,  and  it  was  insisted  that  the  district  court  should  have 
suspended  all  proceedings  in  the  suit 
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The  defendant,  it  appears,  .exhibited  his  schedule,  as  stated  in  the 
state  court ;  but  it  nowhere  appears  in  the  record  that  notice  was 
given  to  the  plaintiff,  either  by  the  notary  or  otherwise,  .as  the  law 
requires.  Without  deciding  what  effect  these  proceedings  in  tfae 
state  court,  if  regular,  could  have  on  the  suit  in  the  district  court,  it 
is  enough  to  say  that  as  the  plaintiff  had  no  notice,  Jbe  was  in  no 
sense  made  .a  party  to  the  proceedings,  and  consequently  his  rights 
axe  in  uq  respect  affected  by  them*  The  district  court,  therefore, 
did  not  err  in  overruling  this  defence,  and  giving  a  judgment  for  the 
plaintiff 

This  point  was  decided  in  the  case  of  Breedlove  and  Robeson  v. 
Nicolet  and  Sigg,  7  Pet.  434.  The  judgment  of  the  district  court  is 
affirmed* 


Elizabeth  Davis,  Administratrix  of  John  H.  Davis,  v.  Alexander 

Braden. 

10  P.  286. 

A  difference  of  opinion  upon  a  motion  to  revive  a  gait  which  had  been  abated,  being  an  ap- 
plication to  the  discretion  of  the  court,  cannot  be  certified  here  under  the  6th  section  of 
the  act  of  April  89,  1802,  (2  Stats,  at  Large,  169.) 

The  case  is  stated  in  the  opinion  of  the  court. 

Huntsman  for  the  defendant 

No  counsel  contrd. 

9  Thompson,  J.,  delivered  the  opinion  of  the  court.  [  *  388  ] 

This  was  an  action  of  detinue,  brought  against  the  de- 
fendant for  the  wrongful  detention  of  a  slave.  The  defendant  died 
previous  to  the  term  of  the  circuit  court  in  the  district  of  West  Ten- 
nessee in  September,  1832.  His  death  was  suggested  at  that  term, 
and  a  scire  facias  afterwards  issued  against  Margaret  Braden  and 
Harvey  Braden,  bis  personal  representatives,  returnable  at  the  Sep* 
tembnr  term,  1834;  at  which  term  the  parties  appeared  by  their 
attorneys;  and  the  plaintiff's  attorney  moved  to  revive  the  suit 
against  the  executors  of  Braden,  which  motion,  op  argument,  was 
overruled  by  the  court,  and  the  suit  abated ;  and  at  a  subsequent  day 
in  the  same  term  the  plaintiff's  attorney  moved  the  court  to  rescind 
the  order  refusing  the  motion  to  revive  the  suit ;  and  upon  this  motion 
the  judges  were  opposed  in  opinion  whether  the  action  could  be 
revived  against  the  personal  representatives  of  the  defendant ;  and 
the  case  copies  here  on  a  certificate  of  a  division  of  opinion. 
This  question  cannot,  we  think,  be  brought  up  on  a  certificate  of 
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division  of  opinion  in  the  circuit  court ;  there  was  not,  in  strictness, 
any  cause  in  court  This  suit  had  abated  by  the  death  of  the  defend- 
ant ;  and  the  motion  to  revive  it  against  his  personal  representatives 
had  been  denied,  and  the  motion  on  which  the  division  of  opinion 
arose  was  to  rescind  that  rule.  This  motion,  however,  being  made 
at  the  same  term  in  which  the  motion  to  revive  had  been 
[  *289  ]  *  overruled,  this  objection  may  not  be  conclusive;  but  the 
insurmountable  objection  is,  that  the  granting  or  refusing 
this  motion  was  a  matter  resting  in  the  discretion  of  the  court,  and 
did  not  present  a  point  that  can  be  certified  under  the  act  of  congress. 

Although  the  words  of  the  act  are  general,  that  whenever  any 
question  shall  occur  before  a  circuit  court  upon  which  the  opinion  of 
the  judges  shall  be  opposed,  the  point  shall  be  certified,  &c. ;  yet  it  is 
very  certain  that  this  cannot  embrace  every  question  that  may  arise 
in  the  progress  of  a  cause,  from  its  commencement  There  may  be 
many  motions  made  in  the  different  stages  of  a  cause,  before  trial, 
that  could  not  be  brought  here  under  a  certificate  of  division ;  such 
as  motions  for  amendments,  for  commissions,  for  continuances,  &c. ; 
and  various  other  motions  that  arise  in  the  progress  of  a  suit; 
which,  if  brought  up  in  this  manner,  would  occasion  great  delay  and 
expense.  These,  and  all  other  questions  resting  in  the  discretion  of 
the  circuit  court,  are  not  to  be  reviewed  here. 

The  first  proviso  in  this  section  of  the  act,  3  Laws  U.  S.  482,  §  6, 
would  seem  very  plainly  to  indicate,  that  the  points  which  may  be 
certified  to  this  court  must  arise  upon  some  question  at  the  trial : 
"  Provided,  that  nothing  herein  contained  shall  prevent  the  cause 
from  proceeding,  if,  in  the  opinion  of  the  court,  further  proceedings 
can  be  had  without  prejudice  to  the  merits."  And  this  construction 
of  the  act  is  in  some  measure  corroborated  by  the  provision  in  the 
former  act  of  1793,  2  Laws  U.  8.  366,1  for  the  like  purpose ;  provid- 
ing for  a  division  of  opinion  when  the  court  should  be  held  by  the 
district  judge  and  one  of  the  judges  of  the  supreme  court.  That  act 
is  in  terms  restricted  to  questions  arising  upon  a  final  hearing  of 
a  cause,  or  pleas  to  the  jurisdiction  of  the  court  The  provision  in 
the  present  act  of  1802  was  a  substitute  for  that,  as  to  the  mode  of 
disposing  of  the  question.  But  there  is  nothing  in  this  act  affording 
grounds  for  the  conclusion  that  it  was  intended  to  enlarge  the  pro- 
vision as  to  the  questions  that  were  to  be  brought  up. 

The  motion  in  the  present  case  does  not  stand  on  stronger  grounds 
than  a  motion  for  a  new  trial ;  and  it  has  been  decided  in  this  court, 
in  the  case  of  The  United  States  v.  Daniel,  6  Wheat  542,  that  a 
division  of  opinion  upon  such  a  motion  cannot  be  brought  here  by  a 

1  1  Stats,  at  Large,  333. 
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certificate  of  a  division  of  opinion  in  the  circuit  court ;  and  the  rea- 
son assigned  is,  that  the  granting  or  refusing  a  new  trial  is  a  mere 
matter  of  discretion ;  and  the  refusal,  although  the  grounds  of  the 
motion  be  spread  upon  the  record,  is  no  sufficient  cause  for 
a  writ  of  error.  *  The  effect  of  the  division  is,  that  the  mo-  [  *  290  ] 
tion  is  lost ;  so  in  the  present  case,  the  effect  of  the  division 
of  opinion  is,  that  the  motion  is  lost,  and  the  plaintiff  is  driven  to  a 
new  suit. 

It  may  be  supposed  that  the  case  of  The  United  States  i\  Wilson 
is  an  authority  for  entertaining  the  present  question,  7  Pet.  154 ;  but 
'  that  case  differs  essentially  from  this.  That  case  was  actually  in 
court,  and  the  motion  on  which  the  judges  were  opposed  in  opinion 
related  to  proceedings  in  the  trial  of  the  cause ;  the  prisoner  having 
pleaded  guilty ;  pronouncing  judgment  by  the  court  was  a  part  of 
the  trial,  and  the  question  arose  upon  a  motion  of  the  district  attor- 
ney for  judgment  It  was  not  a  matter  resting  in  the  discretion  of 
the  court  whether  to  give  judgment  or  not ;  the  court  was  bound 
either  to  pass  sentence  upon  the  prisoner  or  to  discharge  him.  The 
point  upon  which  the  judges  were  divided  in  opinion  did  not  relate 
to  any  matter  resting  in  -the  discretion  of  fhe  court,  as  to  the  nature 
or  degree  of  punishment,  but  whether  the  prisoner  was  punishable  at 
all  or  not ;  and  that  depended  upon  a  question  of  law  growing  out 
of  the  pardon  of  the  prisoner,  and  in  no  respect  rested  in  the  discre- 
tion of  the  court  We  do  not  mean  to  decide,  definitively,  that  no 
qaestion  can  be  brought  here  upon  a  certificate  of  a  division  of  opin- 
ion, unless  the  point  arose  upon  the  trial  of  the  cause  ;  but  we  are 
very  much  induced  to  think  that  such  is  the  true  construction  of  the 
act ;  but,  from  the  general  words  used,  cases  may  possibly  arise  that 
we  do  not  foresee.  The  question,  however,  brought  up  in  the  present 
case,  being  one  resting  entirely  in  the  discretion  of  the  court,  is 
clearly  not  within  the  act;  and  this  court  cannot,  therefore,  take 
cognizance  of  the  question. 

24  H.  303 ;  3  Wal.  260;  7  Wal.  680;  10  0. 173. 


Richard  R.  Kebnb,  Plaintiff  in  Error,  v.  The  Heirs  op  Daniel 

Clark. 

10  P.  291. 

Under  the  25th  section  of  the  Judiciary  Act,  (I  Stats,  at  Large,  85,)  this  court  has  not  juri* 
diction  to  revise  the  decision  of  a  state  court,  upon  a  question  whether  a  survey,  undei 
the  authority  of  the  United  States,  operated  as  an  eviction  of  a  grantee  of  a  private  per 
son,  so  as  to  enable  the  grantee  to  sue  his  grantor. 

The  case  is  stated  in  the  opinion  of  the  court. 

11  • 
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Brent,  for  the  plaintiff 

Coptey  ctmtra. 

[  *  292'  \      *  Story,  J.,  delivered!  the  opinion  of  the  court 

This  is  a  writ  of  ertbr  to  the  supreftre'  cotrrt  of  Louisiana, 
brought  here  under  the  26th'  section  of  the  Judiciary  Act  of  1789, 
c.  20,  to  revise  the  judgment  of  that  court 

The  stiit  was  originally  brought  by  the  plaintiff  ill  error,  in  the 
state  district  court,  against  the  defendants  in  error,  asr  heirs  and  repre- 
sentatives of  Daniel  Clark,  to  recover  the  purchase-money  and  inter- 
est for  a  certain  tract  of  land  situate  near  Baton  Rouge,  between 
the  rivers  Perdido  and  Mississippi,  east  and  west,  and  the  thirty-first 
degree  of  north  latitude  and  the  River  Iberville,  north  and  south ; 
which  Clark  sold  to  the  plaintiff  in  error,  in  1807,  for  $10,000.  The 
petition  states  that  Clark  derived  his  titlb  thereto  from  or  through  a 
grant  of  the  same  from  the  Spanish  government,  after  the  treaty  of 
St  Udefonso,  in  the  year  1800,  by  which  it  was  ceded  to  France  by 
Spain ;  and  that  France  afterwards,  in  1803,  ceded  it  to  the  "United 
States  as  a  part  of  Louisiana- ;  and  that  in  virtue  thereof  the  United 
States  acquired  a  just  title  thereto,  and  under  the  acts  of  congress 
have  entire  possession  of  the  same ;  and  the  petitioner  refers  to  cer- 
tain accompanying  documents,  marked  No.  1  and  2,  to  prove  the  sale 
to  him,  and  the  occupation  and  possession  of  the  United  States. 
The  defendants  in  error  pleaded  the  general  issue,  and  judgment  was 
given  in  the  state  district  court  for  them.  The  plaintiff  in  error  then 
carried  the  same,  by  appeal,  to  the  supreme  court  of  Louisiana ;  and 
the  only  point  that  appears  there  to  have  been  raised  or  decided  was, 
whether  the  plaintiff  in  error  had  been  evicted  from  the  land  or  not 
According  to  the  practice  in  Louisiana,  the  opinion  of  the  suptfeme 
court  is  stated  on  the  record.  After  reciting  the  state  of  the  plead- 
ings, it  proceeds  as  follows :  "  The  plaintiff  contends  he  showed  an 
eviction,  as  the  evidence  establishes  that  the  whole  land  along  the 
stream  on  which  the  premises  axe  situated,  from  its  source  to  its 
mouth,  was  surveyed  by  order  of  the  United  States.  It  does  not 
appear  to  us  that  the  district  court  erred.  It  is  true,  the  surveyors 
must  have  necessarily  passed  near  the  plaintiff's  land  in  effecting  the 
survey.  It  does  not  appear  to  us  that  it  was  occupied,  or  that  any 
person  on  it  was  thereby  disturbed."  And  then,  after  adverting  to 
the  case  of  Bessy  v.  Pintado,  3  La.  488,  the  court  added :  "  The 
present  case  differs  from  that,  in  this,  that  here  the  United  States 
have  directed  an  act  of  ownership  over  a  vast  tract  of  country,  some 
small  part  of  which  may  well  be  supposed  to  have  been  lawfully 
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possessed  and  even  owned  by  individuals.    *  Thid  does  not  [  *  293  ] 
appear  to  us  to  amount  'to  a  denial  of  title  of  any  of  these 
individuals,  much  less  an  eviction  in  this  particular  case," 

This  is  the  whole  of  the  opinion  of  the  court,  from  which  it  is  ap- 
parent that  the  judgment  did  not  turn  upon  any  question  within  the 
purview  of  the  25th  section  of  the  Judiciary  Act  of  1789,  c.  20,  but 
wholly  upon  a  collateral  matter,  independent  of  aind  wholly  aside 
from  any  sueh  question.  It  was  merely  a  decision-  that  a  public  sur- 
vey, under  the  authority  of  the  United  States,  of  a  large  tract  of 
country,  including  the  premises*  was  not,  per  ser  an  eviction  of  the 
plaintiff  in  error. 

Upon  the  grounds,  therefore,  of  the  doctrine  already  stated  by  this 
court  at  this  term,  in  the  case  of  Crowell  v.  Randel,  10  Pet  368,  the 
cause  must  be  dismissed  for  want  of  jurisdiction. 


Thomas  Leland  and  Cynthia  B.  Leland  his  Wife,  Lemuel  Hast- 
ings, George  Carlton,  and  Elizabeth  Waite  Carlton  his 
Wife,  William  Jones  Hastings,  Jonathan  Jenks  Hastings, 
Lambert  Hastings,  Joel  Hastings,  Hubbard  Hastings,  and 
Harriet  Maria  Hastings,  Plaintiffs,  v.  David  Wilkinson. 

10  P.  294. 

The  act  of  the  general  assembly  of  Rhode  Island,  confirming  a  deed  of  an  executrix,  had 
the  effect  to  make  the  title  of  the  grantee  good  as  against  the  heirs  of  the  testator,  without 
regard  to  extraneous  facts  respecting  his  debts,  or  the  application  of  the  purchase- 
money. 

The  case  is  stated  in  the  opinion  of  the  court 

Whipple^  for  the  defendant 
No  counsel  for  the  plaintiff. 

M'Lean,  X,  delivered  the  opinion  of  the  court 

The  matters  in  controversy  in  this  case  are  contained  in  certain 
points,  on  which  the  judges  of  the  circuit  court  for  the  dis- 
trict of  *  Rhode  Island  were  divided ;  and  which  have  been  [  *  295  ] 
certified  for  decision  to  this  court,  under  the  act  of  congress.1 

The  plaintiffs  brought  their  action  of  ejectment  against  the  defend- 
ant, to  recover  possession  of  the  land  in  controversy ;  and  they  claim 
as  the  heirs  at  law  of  Cynthia  Jenks.     It  was  proved  that  Jonathan 

Jenks,  who  was  seised  of  the  premises,  and  who  died  in  January, 

—  —  -    * —  ■  

i  2  Stats,  at  Large,  159. 
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1787,  devised  the  land  to  his  daughter,  Cynthia,  a  few  days  before 
bis  decease. 

The  defendant's  counsel  gave  in  evidence  a  certain  deed,  executed 
by  Cynthia  Jenks,  executrix,  to  Moses  Brown  and  Ariel  Wilkinson, 
dated  the  12th  of  November,  1791,  and  a  certain  bond  or  warrant  of 
the  same  date. 

Also  the  petition  of,  Cynthia  Jenks  to  the  general  assembly  of 
Rhode  Island,  representing  that  she  was  executrix  of  the  last  will 
and  testament  of  Jonathan  Jenks,  late  of  Winchester,  in  the  State  of 
New  Hampshire,  deceased;  and  that  the  personal  property  being 
insufficient  to  pay  the  debts  of  the  estate,  she  obtained  authority 
from  the  judge  of  probate  to  make  sale  of  so  much  of  the  real  estate 
of  the  deceased  as  should  be  necessary  to  pay  the  debts.  And  that 
under  this  authority  she  sold  and  conveyed  certain  lands  in  the  State 
of  Rhode  Island,  as  belonging  to  the  estate,  and  received  a  part  of 
the  consideration  money ;  and  the  balance  was  to  be  paid  when  the 
deed  executed  by  the  petitioner  should  be  ratified  by  the  general 
assembly.  The  residue  of  the  purchase-money  was  represented  to 
be  absolutely  necessary  to  pay  the  debts  of  the  estate,  and  a  ratifica- 
tion of  the  deed,  &c  was  prayed. 

In  the  lower  house,  June  1792,  "it  was  voted  and  resolved,  that 
the  said  petition  be  received,  and  that  the  said  deed  and  the  same  is 
hereby  ratified  and  confirmed,  so  far  as  respects  the  conveyance  of 
any  right  or  interest  in  said  estate,  mentioned  in  said  deed,  which 
belonged  to  the  said  Jonathan  Jenks  at  the  time  of  his  decease." 
And  in  the  upper  house  this  resolve  was  read  the  same  day,  and  con- 
curred in. 

The  questions  adjourned  to  this  court  are  as  follows: — 

1.  Whether  the  confirmatory  act,  above  stated,  is  sufficient  to 
devest  the  title  of  the  plaintiffs,  if  the  sale  of  Cynthia  Jenks,  the  exe- 
cutrix, confirmed  by  that  act,  was  not  necessary  to  pay  the  debts  of 
her  testator,  Jonathan  Jenks. 

2.  Whether  the  burden  of  proof  of  the  existence  of  such  debts,  and 

the  insufficiency  of  the  personal  estate,  and  also  of  the  real 
[  *  296  ]  *  estate,  which  the  said  Jonathan  Jenks,  by  his  said  will, 

authorized  his  executors  to  sell,  and  pay  the  same,  or  of 
either  of  said  points,  is  on  the  defendant. 

3.  Whether  the  said  confirmatory  act  is  prima  facie  evidence  of 
the  existence  of  such  debts,  and  of  such  insufficiency  of  personal 
estate  and  real  estate,  so  authorized  to  be  sold  as  aforesaid. 

4.  Whether  the  defendant  is  to  be  deemed  and  held  to  be  a  pur- 
chaser for  a  valuable  consideration,  bond  fide,  and  without  notice;  bo 
that  he  can  protect  himself  under  his  title  aforesaid ;  notwithstanding 
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there  might  have  been  no  deficiency  of  assets,  and  no  debts  of  the 
testator  remaining  unpaid  at  the  time  of  the  sale  of  Cynthia  Jenks, 
executrix  as  aforesaid,  and  the  passage  of  the  confirmatory  act  afore- 
said. 

5.  Whether  the  description  of  the  demanded  premises  in  the  said 
deed  of  Cynthia  Jenks,  taken  in  connection  with  the  confirmatory 
act,  is  sufficient  in  law  to  devest  the  plaintiffs  title  to  the  same,  and 
convey  the  same  to  the  grantees. 

6.  Whether  the  recital  of  the  license  of  the  judge  of  probate  in 
New  Hampshire,  contained  in  the  deed  of  Cynthia  Jenks,  dated  No- 
vember 12,  1791,  and  the  recital  of  and  reference  to  said  license  in 
the  petition  of  the  said  Cynthia  to  the  legislature,  and  the  act  passed, 
ia  primd  facie  evidence  of  such  license. 

The  whole  of  these  questions,  with  the  exception  of  a  part  of  the 
fifth,  that  refers  to  a  description  of  the  premises,  and  which  is  not  so 
stated  as  to  enable  the  court  to  decide  it,  may  be  included  in  the 
simple  inquiry,  whether  the  grantees  in  the  deed,  confirmed  by  the 
legislature,  took  an  absolute  title  to  the  premises  in  dispute.  If  this 
inquiry  be  answered  in  the  affirmative,  there  is  an  end  to  all  further 
inquiries;  and  if  in  the  negative,  it  follows  that  the  title  and  all  the 
proceedings  referred  to,  could  only  be  considered  as  primd  facie  evi- 
dence of  the  facts  represented. 

In  1829,  this  case  was  brought  before  this  court  by  writ  of  error; 
and  the  court  then  decided,  that  the  legislature  of  Rhode  Island  had 
the  power  to  pass  the  above  act  2  Pet  627.  And  the  only  question 
which  remains  for  consideration  is,  the  effect  of  such  legislative  act 

If  the  legislature  had  power  to  confirm  the  deed  in  question,  is  it 
not  made  absolute  by  the  confirmatory  act  ?  That  such  is  the  char- 
acter of  a  title,  made  by  an  executor  under  an  order  of  court,  is  ad- 
mitted; and  is  it  not  clear,  that  the  sanction  of  the  legislature  must 
produce  the  same  effect? 

*  In  this  respect  the  power  of  the  legislature  of  Rhode  [  *  297  ] 
Island  is  greater  than  the  strictly  judicial  power;  for  they 
may  sanction  past  transactions,  where  vested  rights  are  not  disturbed ; 
while  the  court  can  only  authorize  a  title  to  be  made  in  future. 

No  fraud  is  alleged  between  the  purchasers  and  executrix ;  and 
the  presumption  is,  that  they  acted  in  good  faith.  Nor  does  it  appear 
that  the  rights  of  strangers  were  affected  by  the  sale. 

The  purchasers  then,  under  the  deed  sanctioned,  received  all  the 
interest  in  the  premises  which  had  been  vested  in  Jonathan  Jenks, 
and  which  on  his  death  vested  in  his  heirs  or  devisees.  The  act  of 
the  legislature  and  the  deed  are  unconditional;  and  neither  the  heirs 
of  Cynthia  Jenks,  nor  any  other  persons,  can  impeach  the  deed  by 
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evidence  of  facts  prior  to  the  act  of  confirmation.  The  legislature 
would  have  investigated  the  facts  and  confirmed  the  deed,  to  but 
little  purpose,  if  it  is  to  be  considered  only  as  primd  facie  evidence 
of  title.  In  this  view  it  would  be  necessary,  in  order  to  resist  the 
title  set  up  by  the  plaintiffs,  to  show  that  the  administratrix  pro- 
ceeded regularly  in  her  acts  of  administration ;  and  that  the  sale  of 
the  real  estate  of  the  deceased,  in  Rhode  Island,  was  necessary  to 
pay  debts.  But  this  is  not  the  nature  of  the  title  received  by  the 
purchasers.  So  far  as  the  deed,  under  the  sanctions  given  to  it,  pur- 
ports to  convey,  all  the  right  to  the  premises,  of  which  Jonathan 
Jenks  was  seised  at  the  times  of  his  decease,  was  conveyed  abso- 
lutely. 

7  H.  185 ;  7  Wal.  619. 


Benjamin  L  Gilman,  Plaintiff  in  Error,  v.  Peter  G.  Rives. 

10  P.  298. 

An  action  on  a  judgment  against  two  defendants,  is  not  maintainable  against  one  alone,  both 
being  alive  and  within  the  jurisdiction ;  and  if  the  judgment  appear  by  the  declaration  to 
be  joint  and  no  excuse  is  stated  for  the  non-joinder  of  the  other  debtor,  the  declaration  is 
bad  on  demurrer. 

The  case  is  stated  in  the  opinion  of  the  court 

Story,  J.,  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  to  the  circuit  court  for  the  district  of  West 
Tennessee. 

The  plaintiff  in  error,  Gilman,  brought  an  action  of  debt  against 
the  defendant  in  error,  Rives,  upon  a  joint  judgment  rendered  in  his 
favor  against  Rives  and  one  Leonard  H.  Lyne,  in  the  circuit  court 
for  the  district  of  Kentucky.  The  declaration  is  in  the  following 
terms :  "  For  that  whereas  the  said  Benjamin  Ives  Gilman,  Jun., 
heretofore,  to  wit,  at  the  November  term,  in  the  year  of  our  Lord, 
1829,  of  the  7th  circuit  court  of  the  United  States,  sitting  in  and  for 
the  district  of  Kentucky,  at  Frankfort  in  said  State,  before,  &c.,  by 
the  consideration  and  judgment  of  the  said  court,  recovered 
[  *  299  ]  against  the  *said  Peter  G.  Rives  and  one  Leonard  H.  Lyne 
the  sum  of  $6,860,  then  and  there  adjudged  to  the  said  B. 
I.  Gilman,  Jun.,  for  his  damages,  which  he  had  sustained  by  reason 
of  the  non-performance  of  the  defendant  and  the  said  Leonard  H- 
Lyne,  of  certain  promises  and  undertakings  then  lately  made  by 
them  to  the  plaintiff,  and  also  his  costs  and  charges  by  him 
about  his  suit  in  that  behalf  expended,  whereof  the  said  Peter  G. 
Rives  the  present  defendant,  and  the  said  Leonard  H.  Lyne  were 
convicted,  as  by  the  records,  &c.,  which  said  judgment  still  remains 
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in  full  force  and  effect,  Sec ;  whereby  an  action  hath  accrued  to  him 
the  said  B.  L  Oilman,  Jan.,  to  demand  and  have  of  the  defendant  the 
said  sum  of  $6,860,  above  demanded;  yet  the  defendant,  though 
often  requested,  &c" 

To  this  declaration  there  was  a  general  demurrer  filed ;  and  upon 
the  joinder  in  demurrer,  the  circuit  court  gave  judgment  in  favor  of 
the  defendant,  "that  the  declaration  aforesaid  and  the  matters  in  the 
same  contained,  are  not  good  and  sufficient  in  law  to  enable  the 
plaintiff  to  have  and  maintain  his  action  aforesaid,"  &c. 

The  present  writ  of  error  is  brought  to  revise  that  judgment. 

The  sole  question  in  the  case  is,  whether  the  action  was  maintain- 
able against  the  defendant,  Rives,  alone ;  the  judgment  appearing  on 
the  face  of  the  declaration  to  be  a  joint  one  against  him  and  Lyne, 
and  no  reason  being  assigned  in  the  declaration  why  Lyne  was  not 
made  a  party  thereto.  If  it  had  appeared  upon  the  face  of  the 
declaration  that  Lyne  was  dead,  or  out  of  the  jurisdiction  of  the 
court,  or  incapable  of  being  made  a  party  to  the  suit ;  there  is  no 
doubt  that  the  action  might  well  be  maintained  against  the  other 
judgment  debtor.  The  question  then  is,  whether  the  non-joinder  of 
Lyne,  as  a  co-defendant,  and  the  omission  to  aver  any  reason  for 
such  non-joinder,  is  a  fatal  defect,  updn  a  general  demurrer  to  a 
declaration  thus  framed.  The  matter  might,  without  doubt,  have 
been  pleaded  in  abatement ;  and  not  having  been  so  pleaded,  it  is 
contended  that  it  cannot  be  taken  advantage  of  upon  general  de- 
murrer. 

The  doctrine  which  is  to  govern  in  this  case,  is  of  a  purely  techni- 
cal nature ;  and  turns  upon  the  rules  of  good  pleading.  We  have 
certainly  no  desire  to  encourage  exceptions  of  this  sort,  for  they  are 
generally  of  a  nature  wholly  beside  the  merits  of  the  case.  But  still, 
if  they  are  founded  in  the  general  rules  of  pleading,  and  are  sup- 
ported by  authority,  it  is  our  duty  not  to  disregard  them. 

Generally  speaking,  all  joint  obligors  and  other  persons  bound  by 
covenants,  contract,  or  quasi  contract,  ought  to  be  made 
parties  to  the  *suit;  and  the  plaintiff  may  be  compelled  to  [  *  300  ] 
join  them  all,  by  a  plea  in  abatement  for  the  non-joinder. 
But  such  an  objection  can  only  be  taken  advantage  of  by  a  plea  in 
abatement ;  for  if  one  party  only  is  sued,  it  is  not  matter  in  bar  of 
the  suit,  or  in  arrest  of  judgment,  upon  the  finding  of  the  jury,  or  of 
variance  in  evidence  upon  the  trial.  Thus,  for  instance,  if  one  obligoi 
be  sued  upon  a  joint  bond,  and  upon  oyer  the  bond  is  spread  upon 
the  record,  and  thereby  becomes  a  part  of  the  declaration,  by  which 
it  appears  that  another  person  is  named  as  a  joint  obligor,  the  party 
sued  should  not  demur,  but  should  plead  in  abatement  that  the  other 
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sealed  and  delivered  the  bond,  and  was  in  full  life ;  for  nan  constat, 
upon  the  oyer,  that  the  other  did  seal  and  deliver  the  bond.  So  it 
was  held  in  Whelpdale's  case,  5  Co.  119,  and  in  Cabell  v.  Vaughan, 
1  Saund.  291 ;  and  that  doctrine  has  been  constantly  referred  to  ever 
since,  and  was  fully  confirmed  in  Rice  v.  Shute,  5  Burr.  2611.  But 
if  it  should  appear  upon  the  face  of  the  declaration,  or  other  pleading 
of  the  plaintiff,  that  another  jointly  sealed  the  bond  with  the  defend- 
ant, and  that  both  are  still  living,  the  court  will  arrest  the  judgment, 
and  the  objection  may  be  taken  by  demurrer ;  because  the  plaintiff 
himself  shows  that  another  ought  to  be  joined ;  and  it  would  be  ab- 
surd to  compel  the  defendant  to  plead  facts  which  are  already  admit- 
ted. It  is  unnecessary  to  do  more  to  support  this  distinction  than  to 
refer  to  the  learned  note  of  Sergeant  Williams,  to  the  case  of  Cabell 
v.  Vaughan,  1  Saund.  291,  note  4 ;  where  all  the  leading  authorities 
are  collected  and  commented  on. 

But  the  same  doctrine  does  not  appear  to  have  been  acted  upon, 
to  the  full  extent,  in  cases  of  recognizance  and  judgments,  and  other 
matters  of  record,  such  as  bonds  to  the  crown.  If  in  cases  of  this 
sort  it  appears  by  the  declaration,  or  other  pleadings,  that  there  is 
another  joint  debtor  who  is  not  sued,  although  it  is  not  averred  that 
he  is  living;  the  objection  need  not  be  pleaded  in  abatement,  but  it 
may  be  taken  advantage  of  upon  demurrer,  or  in  arrest  of  judgment* 
Thus,  in  Blackwell  v.  Ashton,  Alleyn,  21,  a  scire  facias  was  brought 
against  three  parties,  upon  a  recognizance  acknowledged  by  them 
and  the  principal,  jointly  and  severally ;  and  upon  a  demurrer,  the 
writ  abated  by  good  advisement,  as  the  report  says,  because  this 
being  founded  upon  a  record,  the  plaintiff  ought  to  show  forth  the 
cause  of  the  variance  from  the  record.  But  if  an  action  be  brought 
upon  a  bond  in  the  like  case,  there  the  defendant  ought  to  show  that 

it  was  made  by  them  and  others  in  full  life,  not  named  in 
[  *  301  ]  the  writ;  *  because  the  court  shall  not  intend  that  the  bond 

was  sealed  and  delivered  by  all  that  are  named  in  it  There 
is  another  report  of  the  same  case,  or  of  another  case  between  the 
same  parties,  in  the  preceding  term  of  the  court,  in  Styles,  50,  in 
which  the  points  are  somewhat  differently  stated ;  but  it  is  a  very 
loose  note.  The  case  in  Alleyn,  21,  has  been  fully  recognized  and 
acted  on  in  the  recent  cases  in  the  court  of  exchequer.  In  Rex  v. 
Young,  2  Anstr.  448,  there  was  a  scire  facias  against  two  joint  sureties 
upon  a  recognizance  to  the  king;  and  the  declaration  stated  that 
four  persons  became  bound  by  the  recognizance,  without  averring  the 
other  to  be  dead,  or  outlawed.  There  was  a  plea  put  in  by  the  de- 
fendant, to  which  the  crown  replied ;  and  upon  general  demurrer  the 
plea  and  replication  were  held  to  be  bad.     An  exception  was  taken 
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to  the  declaration  that  all  the  parties  were  not  joined ;  and  it  wad 
held  a  fatal  objection  by  the  court  Lord  Chief  Baron  Macdonald, 
in  declaring  the  opinion  of  the  court,  said :  "  The  defendant,  however, 
rests  on  an  objection  to  the  declaration,  that  two  of  those  jointly 
bound  in  the  recognizance  are  sued  without  the  rest,  and  without 
averring  that  the  others  are  dead  And  it  is  clear  that  this  is  a  valid 
objection  to  it  But  it  has  been  contended  that  the  objection  should 
have  been  taken  by  a  plea  in  abatement  That  rule  holds  where  the 
fact  does  not  appear  upon  the  declaration.  But  where  it  already 
appears  on  the  declaration  that  others  ought  to  have  been  joined, 
and  are  not,  no  plea  is  necessary.  It  is  clear  from  the  cases  cited  in 
5  Burr.  2611,  and  that  in  Alleyn,  which  corresponds  very  accurately 
with  the  present"  The  same  point  was  adjudged  in  the  same  way 
by  the  same  court  in  the  subsequent  case  of  Rex  v.  Chapman,  3 
Anstr.  811.' 

As  a  question,  therefore,  of  authority,  the  doctrine  seems  well 
settled ;  and  we  cannot  say,  that  upon  principle  there  is  not  good 
sense  in  requiring  the  plaintiff  in  his  suit  to  assign  some  reason  why, 
when  he  declares  upon  a  joint  judgment,  he  does  not  join  others 
whom  he  states  in  his  declaration  to  be  jointly  liable. 

The  objection  may  be  urged  that  the  judgment  upon  a  general 
demurrer,  in  this  case,  will  be  a  good  bar  to  any  future  suit  brought 
against  the  present  defendant  upon  the  same  debt,  or  against  him 
and  the  other  judgment  debtor.  We  are  of  a  different  opinion  as  to 
both,  if  the  declaration  be  properly  framed ;  for  a  judgment  that  a 
declaration  is  bad  in  substance  (which  alone,  and  not  mat- 
ter of  form,  *  is  the  ground  of  a  general  demurrer)  can  never  [  *  302  ] 
be  pleaded  as  a  bar  to  a  good  declaration  for  the  same 
cause  of  action.  The  judgment  is  in  no  just  sense  a  judgment  upon 
the  merits.  If  authority  be  wanting  for  this  position,  it  will  be  found 
in  the  case  of  Lampen  v.  Kedgewin,  1  Mod.  Sep.  207 ;  where  to  an 
action  in  the  nature  of  a  conspiracy,  the  defendant  pleaded  a  bad 
plea,  and  judgment  was  in  part  rendered  against  the  plaintiff  for 
the  insufficiency  of  his  declaration ;  but  by  mistake  or  design  the 
judgment  was  entered  that  the  plea  was  good,  and  ideo  consider  atum, 
instead  of  that  the  declaration  was  bad  and  insufficient,  and  ideo 
consideratum*  Upon  a  second  suit  for  the  same  cause  of  action,  the 
former  judgment  was  pleaded,  and  upon  demurrer  held  no  bar. 
And  the  court  held,  that  notwithstanding  this  mistake  in  the  entry, 
f  the  plea  was  bad  it  was  not  estoppel,  and  the  court  accordingly 

1  See  also  the  note  of  Messrs.  Pattison  and  Williams  to  the  last  edition  o£  Saunders. 
1  Sannd.  291,  note  (c). 

VOL.   XII.  12 
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took  notice  of  the  plea,  and  said  upon  that  matter,  as  it  falls  oat  to 
be  good  or  otherwise,  the  second  action  is  maintainable  or  not 
And  judgment  was  accordingly  given,  nisi,  for  the  plaintiff;  but  if 
the  judgment  had  been  properly  rendered,  that  the  declaration  was 
insufficient,  &c.,  there  was  no  doubt  that  the  former  judgment  was 
no  bar. 

But  to  avoid  all  possible  difficulty  on  this  point,  in  our  own  judg- 
ment, we  shall  state  the  cause  for  which  the  declaration  was  held 
bad ;  so  that  it  cannot  be  a  bar  to  any  suit  properly  brought  on  the 
judgment. 

The  judgment  of  the  circuit  court  is  therefore  affirmed  with  costs. 

OH.  83;  7  Wal.82:  4  0.864. 


The  United  States,  Appellants,  v.  Stephen  D.  Fernandez,  and 

others. 

10  H.  303. 

A  grant  *i  land  in  the  possession  of  the  Indians,  by  the  Spanish  authorities  in  Florida, 
passed  the  title  of  the  crown,  and  made  a  title  to  the  land,  subject  only  to  the  Indian 
title.  Such  a  tide  is  valid  as  against  the  United  States,  under  the  treaty  of  cession  of 
February  22,  1819,  (8  Stats,  at  Large,  252.) 

The  case  is  stated  in  the  opinion  of  the  court 
Butler,  (attorney-general,)  for  the  United  States. 
White,  for  the  appellees. 

Baldwin,  J.,  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  the  decree  of  the  judge  of  the  superior  court 
for  the  eastern  district  of  Florida,  confirming  the  claim  of  the  ap- 
pellees to  16,000  acres  of  land,  pursuant  to  the  acts  of  congress  for 
the  adjustment  of  land  claims  in  Florida. 

In  the  court  below,  the  petition  was  in  the  form  prescribed  by 
law ;  presenting  a  proper  case  for  the  exercise  of  the  jurisdiction  of 
the  court. 

The  claim  of  the  petitioner  was  founded  on  his  application  to  the 
governor  of  East  Florida,  for  a  grant  of  16,000  acres  of  land,  in  con- 
sideration of  his  services  to  the  Spanish  government ;  which  was 
granted  to  him  at  the  place  specified,  with  directions  to  make  the 
surveys  there,  or  at  any  other  that  may  be  vacant  This  grant  was 
made  the  16th  of  November,  1817  ;  and  surveyed  in  May  and  June, 
1818,  ki  four  different  tracts. 
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Various  objections  were  made  in  the  court  below  to  the 
*  confirmation  of  the  title,  which  have  not  been  pressed  here,  [  *  304  I 
as  they  have  been  overruled  in  the  previous  decisions  of  this 
court 

The  only  one  which  has  not  been  distinctly  considered,  is  to  that 
part  of  the  land  surveyed  which  lies  within  the  Indian  boundary ; 
where,  it  is  contended,  the  governor  had  no  power  to  grant  lands. 
In  the  case  of  Arredondo,  the  grant  was  of  lands  within  the  Indian 
boundary;  but  which,  by  a  proceeding  in  the  nature  of  an  inquest  of 
office  at  the  common  law,  were  declared  to  be  annexed  to  the  royal 
domain,  by  their  abandonment  by  the  Indians.  6  Pet  741.  In  the 
case  of  Mitchell,  the  original  grant  was  made  by  the  Indians  them- 
selves, of  lands  which  had  not  reverted  or  been  ceded  to  the  crown ; 
so  that  the  broad  question  of  the  validity  of  an  original  grant  by  the 
governor,  of  lands  within  the  Indian  boundary,  which  had  not  by  any 
official  act  been  decreed  to  form  a  part  of  the  royal  domain,  has  nevei 
come  directly  before  us.  It  is  now  distinctly  presented  for  our  adju- 
dication, and  ought  to  be  decided. 

This  subject  was  so  fully  and  ably  considered  in  AFIntosh  v.  John- 
son, that  we  have  only  to  refer  to  the  language  of  the  court  to  show 
that  every  European  government  claimed  and  exercised  the  right  of 
granting  lands,  while  in  the  occupation  of  the  Indians.  8  Wheat 
574,  579 ;  5  Cond  Rep.  515.  The  proclamation  of  1763,  which  was 
the  law  of  Florida  while  that  province  was  under  the  dominion  of 
Great  Britain,  gave  express  authority  to  the  governor  of  that  prov- 
ince to  grant  bounty  lands  to  the  officers  and  soldiers  entitled  under 
that  proclamation.  No  other  restrictions  were  imposed  on  them, 
than  that  they  should  not  grant  any  lands  beyond  the  bounds  of  their 
respective  governments,  as  described  in  their  commissions.  The 
general  prohibition  to  grant  lands  reserved  to  the  Indians,  was  con- 
fined to  the  governors  of  the  other  colonies  or  plantations  in  America. 
6  Laws  United  States,  446. 

The  government  of  East  Florida  was  declared  to  be  bounded,  west 
by  the  Appalachicola  and  the  Gulf  of  Mexico,  north  by  a  line  drawn 
from  the  junction  of  the  Chattahoochie  and  Flint  Rivers  to  the 
source  of  the  St  Mary's  River,  and  by  the  course  of  that  river  to  the 
Atlantic  Ocean,  and  to  the  east  and  south  by  the  Atlantic  Ocean 
and  the  Gulf  of  Mexico,  including  all  islands  within  six  leagues  of 
the  seacoast  6  Laws,  444.  Under  the  British  government,  then, 
the  governor  of  East  Florida  had  express  power  to  make  grants  of 
lands  in  the  possession  of  the  Indians.  Spain  never  made  any  formal 
designation  of  boundary  between  the  two  provinces ;  but 
practically,  West  Florida  *  extended  east  of  the  Appala-  [  *  305  J 
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chicola  to  the  St  Mark's;  this,  however,  left  the  whole  country 
to  the  east  of  the  St  Mark's  within  the  eastern  province,  including 
the  lands  in  question.     9  Pet.  738. 

It  does  not  appear  that  either  government  had  ever  established 
any  definite  boundary  between  them  and  the  Indians  of  East  Flori- 
da ;  the  evidence  to  the  contrary  is  very  strong,  as  appeared  in  the 
case  of  Mitchell,  9  Pet.  745,  and  as  it  appears  in  this  record,  pp.  17, 
19.  Nor  does  there  appear  to  have  been  any  restriction  on  the 
powers  of  the  governor  to  make  grants  of  land  under  Spain,  other 
than  those  imposed  on  the  governors  under  Great  Britain ;  both 
made  grants  without  regard  to  the  land  being  in  the  possession  of 
the  Indians ;  they  were  valid  to  pass  the  right  of  the  crown,  subject 
to  their  right  of  occupancy  ;  when  that  ceased,  either  by  grant  to  in* 
dividuals  with  the  consent  of  the  local  governors,  by  cession  to  the 
crown,  or  the  abandonment  by  the  Indians,  the  title  of  the  grantee 
became  complete. 

On  the  general  question,  therefore,  of  the  validity  of  grants  of  lands 
in  East  Florida  in  the  possession  of  the  Indians,  we  are  of  opinion 
that  they  were  good  to  pass  the  right  of  the  crown ;  the  grant  of  the 
governor  severed  them  from  the  royal  domain,  so  that  they  became 
private  property,  which  was  not  ceded  to  the  United  States  by  the 
treaty  with  Spain. 

We  therefore  adjudge  the  title  of  the  appellee  to  be  valid,  and 
affirm  the  decree  of  the  court  below. 

la  P.  4io. 


The  United  States,  Appellants,  v.  Bernardo  Segui,  Appellee. 

10  P.  306. 

The  Spanish  governor  of  East  Florida  was  the  sole  judge  of  the  conditions  and  consider* 

lion  of  a  grant  made  by  him. 

Appeal  from  the  superior  court  for  East  Florida. 
Butler,  (attorney-general,)  for  the  United  States. 
White,  for  the  appellee. 

Baldwin,  J.,  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  the  decree  of  the  judge  of  the  supenot 
court  for  the  eastern  district  of  Florida,  confirming  the  claim  of  the 
appellee  to  16,000  acres  of  land ;  pursuant  to  the  acts  of  congress  for 
the  adjustment  of  land  claims  in  Florida. 

In  the  court  below,  the  petition  was  in  the  form  prescribed  by  law, 
presenting  a  proper  ease  for  the  jurisdiction  of  the  court 
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The  claim  of  the  petitioner  was  founded  on  his  application  to  the 
governor  of  East  Florida,  for  a  grant  of  16,000  acres  of  land,  in  con- 
sideration of  his  services  to  the  Spanish  government ;  and  for  erecting 
machinery  for  the  purpose  of  sawing  timber.  The  grant  was  made 
by  the  governor,,  in  absolute  property,  with  a  promise  of  a  title  in 
form.     The  date  of  the  grant  was  6th  of  December,  1814. 

It  has  been  suggested  by  the  attorney-general,  that  though  there 
was  no  express  condition  in  the  grant,  one  was  implied  from  the  con- 
sideration being  in  part  the  erection  of  a  saw-mill.  But  we  cannot 
attach  any  condition  to  a  grant  of  absolute  property  in  the  whole 
quantity.  It  was  exclusively  for  the  governor  to  judge  of  the  con- 
ditions to  be  imposed  on  his  grant ;  he  appears  to  have  considered 
the  services  of  the  appellee  a  sufficient  consideration,  and  made  the 
grant  absolute. 

The  land  was  surveyed  in  one  tract,  at  the  place  called  for  in  the 
grant,  on  the  2d  of  September,  1818.     On  an  inspection  of 
the  *  whole  record,  we  are  of  opinion  that  the  title  of  the  [  *  307  ] 
petitioner  to  the  land  surveyed,  is  valid ;    and  therefore 
affirm  the  decree  of  the  court  below. 

12  P.  476;  15  P.  130. 


The  United  States  t>.  Benjamin  Cbaires,  and  othen». 

10  P.  80S. 

A  grant  by  a  Spanish  gOTcrnor  of  East  Florida  confirmed,  without  passing  on  the  derirattre 

title  of  the  petitioner.' 

Appeal  from  the  superior  court  for  East  Florida. 
Butler,  (attorney-general,)  for  the  United  States. 
White,  for  the  appellees. 

Baldwin,  X,  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  the  decree  of  the  judge  of  the  superior  court 
for  the  eastern  district  of  Florida,  confirming  the  claim  of  the  appel- 
lee to  20,000  acres  of  land,  pursuant  to  the  acts  of  congress  for  the 
adjustment  of  land  claims  in  Florida.  In  the  court  below,  the  peti- 
tion was  in  the  form  prescribed  by  law,  presenting  a  proper  case  for 
the  jurisdiction  of  the  court.  The  claim  of  the  petitioner  was  found- 
ed on  an  application  to  the  governor  of  East  Florida,  made  by  Bon 
Jose  de  la  Moza  Arredondo,  for  a  grant  of  20,000  acres  of  land,  in 
consideration  of  his  services  to  the  Spanish  government ;  which  was 
granted  on  the  20th  of  March,  1817,  at  the  place  solicited,  with  a 

12* 
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promise  of  a  title  in  absolute  property,  and  surveyed  in  one  tract  on 
the  14th  of  September,  1819.  The  petitioners  also  allege  that  they 
claim  the  whole  land  by  purchase  from  Arredondo.  On  an  inspec- 
tion of  the  record,  we  are  of  opinion  that  the  title  of  Arredondo  was 
valid  to  all  the  land  contained  in  the  survey ;  and  (without  deciding 
on  the  claim  of  the  petitioner  as  derived  from  him)  that  the  claim  of 
the  petitioner  to  the  same  ought  to  be  confirmed. 
The  decree  of  the  court  below  is  therefore  affirmed. 

s  a  6ii. 


The  United  States,  Appellants,  v.  Charles  Seton,  Appellee. 

10  P.  309. 

A  claim  to  lands  in  Florida  under  a  Spanish  concession  confirmed ;  but  one  of  the  surveys 

held  not  conformable  to  the  grant,  and  a  new  survey  ordered. 

Appeal  from  the  superior  court  for  East  Florida* 

Butler,  (attorney-general,)  for  the  United  States. 

White,  for  the  appellee. 

[  *311  ]       *  Baldwin,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  decree  of  the  judge  of  the 
superior  court  for  the  eastern  district  of  Florida,  confirming  the  claim 
of  the  appellee  to  16,000  acres  of  land,  pursuant  to  the  acts  of  con- 
gress for  the  adjustment  of  land  claims  in  Florida. 

In  the  court  below,  the  petition  was  in  due  form  as  prescribed  by 
law,  presenting  a  proper  case  for  the  exercise  of  jurisdiction  by  the 
court. 

The  claim  of  the  petitioner  was  founded  on  his  application  to  the 
governor  of  East  Florida  for  a  grant  of  16,000  acres  of  land,  for  the 
purpose  of  erecting  a  water  saw-mill  thereon  and  the  supply  of  tim- 
ber therefor ;  which  was  granted  by  the  governor,  in  consideration  of 
the  benefits  which  would  thereby  redound  to  the  province.  The 
grant  was  made  the  16th  of  May,  1816,  but  with  the  precise  con- 
dition, "  that  until  he  shall  establish  said  mill,  this  concession  shall 
be  considered  as  not  made,  and  without  any  value  or  effect  until  that 
event  takes  place."  The  mill  was  built  in  1817,  pursuant  to  this  con- 
diidon,  and  in  due  performance  thereof.  On  the  16th  of  May,  1816, 
a  survey  of  520  acres  was  made  at  the  place  called  for  by  the  peti- 
tion and  grant ;  another  survey  of  the  residue  of  16,000  acres  was 
surveyed  at  another  place  on  the  16th  of  November,  1816 ;  the  first 
survey  was  declared  valid  by  the  court  below,  the  second  was  re* 
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jected.  The  claim  was  adjudged  valid,  and  the  survey  of  the  residue 
of  the  land  directed  to  be  made  at  the  place  called  for  in  the 
grant  On  an  inspection  of  the  whole  *  record,  we  are  of  [  *312  ] 
opinion  that  the  title  of  the  petitioner  is  valid  to  the  520 
acres  surveyed  at  the  place  called  for  by  the  grant,  and  not  valid  as 
to  the  survey  of  15,630  acres ;  but  that  his  title  is  valid  to  15,480  acres 
of  vacant  land  which  he  has  a  right  to  have  surveyed,  adjoining  the 
said  survey  of  520  acres,  according  to  the  decree  of  the  court  below. 
Their  decree  is,  therefore,  affirmed. 

12  P.  476  ;  16  P.  143. 


The  United  States,  Appellants,  v.  Chables  F.  Sibbald,  Appellee. 

10  P.  313. 

A  petition  was  presented  to  the  gorernor  of  East  Florida  in  1816,  stating  that  the  petitioner 
desired  to  erect  a  mill,  and  for  that  purpose  praying  a  grant  of  land  of  five  miles  square, 
or  its  equivalent,  in  the  event  that  the  situation  named  would  not  permit  the  said  form. 
The  grant  was  made  as  asked,  to  take  effect  on  the  erection  of  the  mill.  Held,  1.  That 
under  die  treaty  the  grantee  had  the  same  time  to  fulfil  the  condition  after  the  cession,  as 
was  limited  by  an  order  of  the  governor  made  before  the  cession.  2.  That  as  the  whole 
quantity  could  not  be  surveyed  at  the  place  named,  the  residue  was  properly  surveyed 
elsewhere. 

The  case  is  stated  in  the  opinion  of  the  court. 

White,  for  the  appellee. 

Attorney*  General,  contra. 

•  Baldwin,  J.,  delivered  the  opinion  of  the  court  [  *321  ] 

These  are  cross  appeals  from  the  decree  of  the  judge  of 
the  superior  court  of  East  Florida,  on  the  petition  of  Sibbald,  pray- 
ing for  a  confirmation  of  his  claim  to  16,000  acres  of  land,  pursuant 
to  the  acts  of  congress  for  adjusting  land  claims  in  Florida. 

The  petition  was  in  the  form  prescribed  by  law,  presenting  a  case 
proper  for  the  exercise  of  the  jurisdiction  of  the  court  below.  On  the 
16th  of  July,  1816,  the  petitioner  applied  to  the  governor  of  East 
Florida,  setting  forth  that  he  was  desirous  of  erecting  machinery  for 
sawing  timber  on  Little  Trout  Creek,  on  the  north  side  of  the  River 
8t  John's  and  that  of  Nassau :  "  He  asks  permission  for  that  pur- 
pose, with  the  corresponding  surety  of  the  grant  of  land  five  miles 
Bquate,  or  its  equivalent,  in  the  event  that  this  situation  will  not  per- 
mit the  said  form ;  which  land  will  insure  the  continued  supply  of 
timber." 
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On  the  2d  of  August,  1816,  the  governor  decrees :  "  The  permis- 
sion solicited  by  this  party  is  granted,  without  injury  to  third  per* 
sons ;  under  the  express  condition  that,  until  the  establishment  of  the 
mill,  the  grant  of  the  land,  which  will  be  a  square  of  five  miles,  in  order 
that  he  may  use  the  timber,  shall  be  of  no  effect,"  &c.  Pursuant  to 
this  grant,  a  survey  was  made  on  the  2d  of  May,  1819,  of  10,000 
acres,  at  the  place  called  for  in  the  grant  In  February,  1820,  4,000 
acres  were  surveyed  in  another  place,  called  TurnbulPs  Swamp,  at 
the  distance  of  thirty  miles  from  the  first  survey;  and  after- 
[  *  322  ]  wards  the  residue,  2,000  acres,  was  surveyed,  *  at  a  place 
called  Bow  Legs  Hammock,  at  the  distance  of  20  or  30 
miles.  In  1819,  Sibbald  commenced  the  erection  of  a  saw-mill  on 
the  10,000  acre  tract,  and  continued  it  till  its  completion,  except  the 
dam ;  which  would  have  been  completed  bad  not  the  negroes  and 
horses  employed  been  stolen,  and  while  the  millwright  was  absent  in 
pursuit  of  them  the  dam  was  carried  away  by  a  freshet.  The  work  was 
then  abandoned,  after  an  expenditure  of  more  than  $5,000.  In  Sep- 
tember, 1827,  another  mill  was  built  and  in  operation,  which  was 
destroyed  by  fire  in  July,  1828.  Another  was  commenced  in  Octo- 
ber, 1828,  which  went  into  operation  in  June,  1829,  and  so  continues 
to  the  present  time,  is  of  70  horse  power,  and  calculated  to  saw 
20,000  feet  of  lumber  a  day. 

By  the  decree  of  the  court  below,  the  claim  of  the  petitioner  was 
confirmed  as  to  the  10,000  acre  survey  on  Trout  Creek,  and  rejected 
as  to  the  two  remaining  surveys  of  4,000  and  2flOQ  acres ;  from 
which  decree  both  parties  appealed.  Various  objections  to  the  claim 
were  made  on  the  hearing,  but  only  two  wore  relied  on  here. 

1.  That  the  grant  was  on  a  condition  precedent,  which  was  not 
begun  to  be  performed  till  the  grant  became  forfeited  by  the  order  of 
the  governor,  made  the  29th  of  October,  1818,  declaring  all  grants 
made  in  consideration  of  mechanical  improvements  to  be  made,  to 
be  void  if  the  conditions  were  not  performed  in  six  months.  It  is 
unnecessary  to  decide  on  the  effect  of  this  older;  or  whether  by  the 
acta  which  authorize  the  courts  of  Missouri  and  Florida  to  decide  on 
claims  to  lands  therein,  congress  intended  to  assert  a  right  by  for- 
feiture for  condition  broken,  to  lands  which  had  been  once  legally 
granted.  The  evidence  in  this  and  the  other  cases  which  have  been 
decided,  is  very  full  and  clear,  that  no  grant  1ms  ever  been  annulled 
or  revoked  by  the  Spanish  authorities  for  any  cause ;  and  that  there 
is  no  instance  of  a  governor  having  granted  land  which  had  been  be- 
fore granted  on  condition ;  and  it  may  well  be  doubted,  whether  it 
would  have  been  reannexed  to  the  royal  domain  had  the  province 
remained  under  the  dominion  of  the  king  of  Spain ;  nor  is  there  any 
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provision  of  any  law  of  congress  which  specially  requires  the  court 
to  inquire  into  the  performance  of  conditions  on  which  grants  were 
made. 

By  the  8th  article  of  the  treaty  of  cession  by  Spain  to  tbe  United 
States,1  the  same  time  is  allowed  to  tbe  owners  of  land  so 
granted,  to  *  fulfil  the  conditions  of  their  grants  after  the  [  *323  ] 
date  of  the  treaty  as  was  limited  in  the  grants.  We  have 
heretofore  decided,  in  the  case  of  Axredondo,  that  as  to  individual 
rights,  the  treaty  is  to  be  considered  as  dated  at  its  ratification,  6  Pet 
748,  749 ;  tbe  election  of  a  mill  in  1819  or  1830  would,  therefore,  be 
in  time  to  save  a  forfeiture.  No  time  was  limited  in  the  grant ;  and 
no  greater  effect  can  be  given  to  the  governor's  order  fixing  the  time 
for  tbe  performance  of  conditions,  than  if  the  limitation  had  been 
contained  in  the  grant  We  have  also  decided,  that  this  provision 
of  the  treaty  is  not  confined  to  owners  in  possession  of  lands  by  occu- 
pancy or  residence,  but  extends  to  all  persons  who  have  a  legal 
seisin  and  possession  of  land  in  virtue  of  a  grant,  6  Pet  743 ;  and 
that  in  the  situation  of  the  province  and  the  claimants  to  land  at  the 
time  of  the  cession,  it  was  enough  if  they  would  show  a  performance 
of  the  condition  cy  pres*  We  are  therefore  of  opinion  that  the 
petitioner  began  the  erection  of  the  mill  in  time  to  save  the  forfeit- 
ure ;  and  that  he  has  shown  the  performance  of  such  acts  as  amount 
to  a  compliance  with  the  condition,  according  to  the  rules  of  equity 
which  govern  these  cases. 

2.  It  is  objected  that  the  terms  of  the  grant  do  not  authorize  a 
survey  of  any  part  of  the  16,000  acres,  in  any  other  than  in  the  place 
called  for.  The  petition  was  for  a  grant  of  16,000  acres,  or  its 
equivalent,  if  its  situation  would  not  admit  of  this  form ;  the  per- 
mission solicited  was  granted,  which  by  reference  makes  the  petition 
a  part  of  the  grant  It  is  in  full  proof  that  the  quantity  could  not  be 
surveyed  at  the  place  designated  without  interfering  with  land  which 
had  been  previously  granted;  which  would  have  been  contrary  to 
the  express  words  of  the  grant,  "  without  injury  to  third  persons." 
It  is  also  ia  proof,  without  contradiction,  that  in  order  to  obtain  the 
10,000  acres  on  Trout  Creek,  it  was  necessary  to  go  round  one  or  two 
different  tracts,  and  that  no  more  could  have  been  obtained  any- 
where near  it  of  any  value  ;  the  shape  of  the  survey  is  irregular,  and 
not  at  all  in  conformity  with  the  rules  prescribed  to  surveyors ;  which 
require  the  surveys  to  be  in  rectangular  parallelograms,  the  front  of 
which  on  rivers,  creeks,  and  roads  not  to  exceed  one  third  of  the  depth. 
It  was  certainly  the  intention  of  the  petitioner  and  the  governor,  that 
there  should  be  a  grant  of  five  miles  square,  which  was  the  usual 
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quantity  granted  in  consideration  of  the  erection  of  mills ;  and  we 
think  that  taking  the  petition  and  grant,  together  with  the  manifest 

intention  of  both  parties,  the  equivalent  for  any  deficiency 
[  *324  ]  on  Trout  Creek  may  be  referred  to  quantity  *  rather  than 

to  the  form  of  the  survey.  It  would  be  a  very  rigid  con- 
struction of  the  grant,  to  make  the  privilege  of  altering  the  shape  of 
the  survey,  an  equivalent  for  the  loss  of  6,000  acres  of  land.  That 
such  was  not  the  intention  of  the  governor  is  evident  from  the  evi- 
dence of  Mr.  Fernandez ;  who  testifies,  that  on  ascertaining  that  part 
of  the  land  had  been  previously  granted,  he  informed  the  governor, 
who  gave  Sibbald  the  right  to  locate  his  grant  at  any  vacant  place 
suitable  for  the  erection  of  a  saw-mill.  The  surveyor-general  of  the 
province  testified,  that  he  filled  that  office  in  East  Florida  from  1811 
to  1821,  that  he  located  grants  by  surveying  any  land  which  was 
designated  by  the  grantee,  to  which  no  objection  was  made  by  any 
of  the  authorities  under  the  Spanish  government;  and  which  was 
considered  an  inherent  privilege  of  the  grantee  without  any  order 
from  the  government  We  are  therefore  of  opinion  that  the  title  of 
the  petitioner  to  the  whole  quantity  of  land  specified  in  the  grant  is 
valid  by  the  law  of  nations,  of  Spain,  the  United  States,  and  the 
stipulations  of  the  treaty  between  Spain  and  the  United  States  for 
the  cession  of  the  Floridas  to  the  latter ;  and  ought  to  be  confirmed 
to  him ;  according  to  the  several  surveys  made  as  returned  with  the 
record.  We  do  therefore  order,  adjudge,  and  decree  that  the  decree 
of  the  court  below,  confirming  the  title  of  the  petitioner  to  the  10,000 
acres  on  Trout  Creek,  be  and  the  same  is  hereby  affirmed.  And  pro- 
ceeding to  render  such  decree  as  the  court  below  ought  to  have 
rendered,  this  court  doth  further  order,  adjudge,  and  decree  that  the 
decree  of  the  court  below,  rejecting  the  claim  of  the  petitioners  to 
the  land  embraced  in  the  surveys  of  4,000  acres,  and  of  2,000  acres, 
as  returned  with  the  record,  be  and  the  same  is  hereby  reversed  and 
annulled.  That  the  claim  of  the  petitioner  to  the  same  be,  and  the 
same  is  hereby  confirmed  and  declared  valid ;  and  that  the  surveyor 
of  public  lands  in  the  eastern  district  of  Florida  be,  and  is  hereby 
directed  to  do  and  cause  to  be  done,  all  the  acts  and  things  enjoined 
on  him  by  law  in  relation  to  the  lands  within  said  surveys. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 

from  the  superior  court  for  the  district  of  East  Florida,  and  was 

argued  by  counsel.    On  consideration  whereof  it  is  ordered,  adjudged, 

and  decreed  by  this  court,  that  the  decree  of  the  said  superior  court 

confirming  the  title  of  the  petitioner  to  the  10,000  acres  on 

*  325  ]  •  Trout  Creek  be,  and  the  same  is  hereby  affirmed ;  and 
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that  the  residue  of  the  decree  of  the  said  superior  court  be,  and 
the  same  is  hereby  reversed  and  annulled.  And  this  court,  pro- 
ceeding to  render  such  decree  as  the  said  superior  court  ought  to 
have  rendered,  doth  order,  adjudge,  and  decree,  that  the  claim  of  the 
petitioner  to  the  land  embraced  in  the  surveys  of  4,000  acres  and  of 
2,000  acres,  as  returned  with  and  contained  in  the  record,  is  valid, 
and  that  the  same  be,  and  is  hereby  confirmed.  And  it  is  further 
ordered,  adjudged,  and  decreed  by  this  court,  that  the  surveyor  of 
public  lands  in  the  eastern  district  of  Florida  be,  and  he  is  hereby 
directed  to  do,  and  cause  to  be  done,  all  the  acts  and  things  enjoined 
on  him  by  law  in  relation  to  the  lands  within  said  survey.  And  that 
the  said  cause  be,  and  the  same  is  hereby  remanded  to  the  said 
superior  court  to  cause  further  to  be  done  therein,  what  of  right  and 
according  to  law  and  justice,  and  in  conformity  to  the  opinion  and 
decree  of  this  court,  ought,  to  be  done. 

The  same  decree  was  given  in  the  case  of  Sibbald,  Appellant  v. 
The  United  States. 

12  P.  410,  476, 488;  15  P.  215;  16  P.  148, 196,  228;  1  H.  24;  5H.  10;  7  0.216. 


John  Smith,  T.,  Appellant,  v.  The  United  States. 

10  P.  826. 

Under  the  act  of  May  26,  1824,  (4  Stats,  at  Large,  52,)  a  claim  to  land  in  Missouri  cannot 
be  confirmed,  unless  some  particular  tract  of  land  was  severed  from  the  mass  of  the 
domain  of  the  crown,  by  an  authorised  survey,  or  by  such  a  description  in  the  concession, 
grant,  warrant,  or  order  of  survey,  as  is  capable  of  being  followed  by  a  survey  pursuant  to 
its  calls. 

•  Appeal  from  the  district  court  of  the  United  States  for  [  •  327  ] 
the  district  of  Missouri. 

This  case  was  argued  at  the  January  term,  1830,  by  Benton,  for 
the  appellant,  and  Wirt,  (attorney-general,)  contra.     See  4  Pet.  511 

Baldwin,  J.,  delivered  the  opinion  of  the  court 

Pursuant  to  the  provisions  of  the  act  of  1824,  for  the  adjustment 
of  land  claims  in  the  State  of  Missouri,  John  Smith,  T.,  filed  his 
petition  in  the  district  court  on  the  3d  of  October,  1827,  claiming  a 
confirmation  of  his  title  to  10,000  arpents  of  land  in  that  State,  in 
virtue  of  a  Spanish  concession  to  James  St.  Vrain,  a 
resident  of  *  Louisiana,  legally  made  before  the  10th  of  [  *  328  ] 
March,  of  1804,  by  the  proper  authorities.  He  alleged  that 
his  claim  was  protected  by  the  treaty  between  France  and  the  United 
States  for  the  cesaior  of  Louisiana ;  and  might  have  been  perfected 
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into  a  complete  title  under  the  laws,  usages,  and  customs  of  the 
government  under  which  the  same  originated,  had  not  the  sover* 
eignty  of  the  country  been  transferred  to  the  United  States. 

His  claim  is  founded  oa  a  petition  of  James  St.  Vrain  to  the 
governor-general  of  Louisiana,  in  November,  1795,  praying  for  a 
grant  in  full  property  to  him  and  his  heirs  of  10,000  superficial 
arpents  of  land ;  with  the  special  permission  to  locate  in  separate 
pieces,  upon  different  mines,  of  what  nature  they  may  be,  salines, 
mill  seats,  and  any  other  place  that  shall  appear  suitable  to  his 
interest,  without  obliging  him  to  make  a  settlement;  which  grant  as 
prayed  for  was  granted  by  the  said  governor-general  the  10th  of 
February,  1796.  He  alleges  that  he  became  owner  of  the  grant  by 
purchase  from  St.  Vrain  and  wife  before  the  act  of  1824,  and  has 
caused  several  parts  thereof  to  be  located  in  Missouri,  which  he 
specifies  in  the  petition ;  and  prays  that  the  validity  of  his  claim  may 
be  examined  by  the  court 

On  the  face  of  the  petition,  the  petitioner  shows  a  case  within  the 
provisions  of  the  1st  section  of  the  law  of  1824 ;  which  directs  the 
court  to  take  jurisdiction  to  hear  and  determine  it 

The  petition  of  St  Vrain  to  the  governor-general  of  Louisiana 
states,  that  misfortunes  had  induced  him  to  settle  in  Louisiana,  at  St 
Genevieve,  where  he  had  rendered  himself  useful  in  repressing  a 
certain  party;  that  his  knowledge  of  mineralogy  had  induced  his 
father  to  make  over  to  him  the  contract  which  he  had  with  the 
government  for  the  supply  of  a  certain  quantity  of  lead.  To  enable 
him  to  comply  with  this  contract,  and  to  insure  him  an  honorable 
existence,  he  prays  for  a  grant  as  specified  in  the  petition  of  the 
appellant  At  the  foot  of  this  petition  there  was  the  following 
writing. 

"  New  Orleans,  10th  of  February,  1796.     Granted. 

44  The  Baron  Db  Carondelet." 

The  original  petition,  with  this  entry  upon  it,  was  produced  before 
the  land  commissioners  in  Missouri,  in  1806,  the  signature  of  the 
baron  was  proved  to  be  in  his  handwriting,  and  the  residue  to  be 
that  of  the  secretary  of  the  government  The  original  was  lost  in 
1807  or  1808,  but  a  copy  certified  from  the  land  records,  was  pro- 
duced at  the  hearing  in  the  court  below,  and  competent 
[  •  329  ]  evidence  *  was  given  of  the  existence  and  loss  of  the 
original ;  the  district  court  did  not,  in  their  decree,  decide 
on  the  effect  of  this  evidence,  nor  do  we  think  it  necessary  to  con- 
sider it;  for  the  purposes  of  this  case,  the  genuineness  of  the  grant 
and  its  loss,  are  assumed.     On  the  6th  of  February,  1808,  St  Vrain 
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nod  wife,  in  consideration  of  $5,000  conveyed  the  concession  to  the 
petitioner  by  deed  duly  recorded. 

In  1811,  the  petitioner  caused  a  survey  of  294  arpents  of  land  to 
be  made  by  a  private  surveyor,  pursuant  to  the  concession  to  St 
Vrain;  other  surveys  were  afterwards  made  in  like  manner  of  several 
tracts  specified  in  the  record,  varying  in  quantity  from  1,200  to  50 
arpents,  several  of  them  including  lead  mines ;  the  one  for  50  acres 
being  on  a  mill  seal  The  claim  was  acted  on  by  the  United  States 
board  of  land  commissioners  in  Missouri,  who,  in  December,  1811, 
gave  their  opinion  that  it  ought  not  to  be  confirmed.  The  district 
court  of  Missouri  have  also  rejected  it  by  their  final  decree ;  from 
which  the  petitioner  has  taken  an  appeal  to  this  court,  in  the  manner 
directed  by  the  act  of  1824. 

At  the  January  term,  in  1830,  this  cause,  with  that  of  Soulard,  was 
very  ably  and  elaborately  argued  by  the  counsel  on  both  sides ;  they 
were  the  first  cases  which  came  before  us  since  the  law  giving  juris- 
diction to  the  district  court  of  Missouri  to  decide  on  claims  to  land 
in  that  State,  subject  to  an  appeal  to  this  court  The  subject  was  a 
new  one,  both  to  the  court  and  the  bar;  the  titles  and  tenures  of 
land  in  Louisiana  had  never  undergone  a  judicial  investigation,  which 
could  give  the  court  such  information  as  could  lead  them  to  any 
satisfactory  conclusion.  Hence,  and  notwithstanding  the  full  argu- 
ment in  these  cases,  there  seemed  to  be  much  matter  for  considera- 
tion in  the  developments  to  be  made  of  the  laws,  usages,  and  customs 
of  Spain,  in  relation  to  grants  of  land  in  Louisiana.  These  cases 
were  held  under  advisement 

At  the  next  term,  finding  that  appeals  had  been  made  in  cases 
from  Florida,  arising  under  a  law  authorizing  a  judicial  decision  on 
claims  to  land  in  that  territory,  on  the  consideration  of  which  the 
whole  subject  of  Spanish  titles  would  be  thoroughly  examined,  these 
causes  were  further  postponed  till  the  ensuing  term.  One  of  the 
Florida  cases  was  then  decided  on  principles  which  did  not  apply  to 
them  ;  and  it  was  thought  that  still  further  information  must  be  pre- 
sented in  some  of  the  numerous  cases  before  us  for  final 
adjudication,  *  and  a  further  postponement  was  therefore  [  *  330  ] 
deemed  advisable.  At  each  successive  term  since,  it  has 
been  our  duty  to  decide  on  claims  to  land  under  the  government  of 
Spain,  if  not  in  all  the  aspects  in  which  they  can  be  presented,  at 
least  in  those  sufficiently  varied  as  to  enable  us  to  decide  this  case 
on  principles  entirely  satisfactory  to  ourselves.  It  was  never  doubted 
by  this  court  that  property  of  every  description  in  Louisiana  was 
protected  by  the  law  of  nations,  the  terms  of  the  treaty,  and  the  acts 
of  congress ;  nor  that  in  the  term  "property  was  comprehended  every 
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species  of  title,  inchoate  or  perfect,  embracing  those  rights  which  lie 
in  contracts ;  those  which  are  executory,  as  well  as  those  which  are 
executed.  In  this  respect,  the  relation  of  the  inhabitants  to  their 
government  is  not  changed.  The  new  government  takes  the  place 
of  that  which  has  passed  away."  4  Pet  513.  Such,  in  1830,  was 
our  general  view  of  the  Missouri  cases.  Our  difficulty  was  in  ascer- 
taining the  powers  of  the  governor-general,  of  the  intendant  and  his 
sub-delegates,  and  the  local  governors  or  commandants  of  posts  to 
make  grants  of  lands ;  what  acts  by  either  operated  by  way  of  grant, 
concession,  warrant,  or  order  of  survey ;  so  as  to  sever  any  portion 
of  land  from  the  royal  domain,  and  create  in  it  a  right  of  property  in 
an  individual  The  law  submitting  claims  of  either  of  these  four 
descriptions  to  judicial  cognizance,  confined  the  court  to  such  as  had 
been  legally  made,  granted,  or  issued  before  the  10th  of  March,  1804, 
which  were  protected  by  the  treaty  of  1803,1  and  might  have  been 
perfected  into  a  complete  title  under  the  laws,  usages,  and  customs 
of  Spain,  if  she  had  continued,  to  hold  the  government  of  the  prov- 
ince. 

It  was  also  made  the  duty  of  the  court  to  conduct  the  proceedings 
on  all  petitions  according  to  the  rules  of  a  court  of  equity ;  and  to 
decide  upon  them  according  to  the  principles  of  justice,  and  the  laws 
and  ordinances  of  the  government  under  which  the  claim  originated 
In  thus  consenting  to  be  made  defendants  in  equity  at  the  suit  of 
every  claimant  for  land  in  Missouri,  the  United  States  waived  all 
rights  which  the  treaty  could  give  them  as  purchasers  for  a  valuable 
consideration  without  notice.  They  bound  themselves  to  carry  into 
specific  execution,  by  patent,  every  grant,  concession,  warrant,  or 
order  of  survey  which,  before  the  4th  of  March,  1804,  had  created  any 
legal  or  equitable  right  of  property  in  the  land  so  claimed ;  so  that 
in  every  case  arising  under  the  law,  one  general  question  was  pre- 
sented for  the  consideration  of  the  court :  Whether,  in  the 
[  *  331  ]  given  *  case,  a  court  of  equity  could,  according  to  its  rules 
and  the  laws  of  Spain,  consider  the  conscience  of  the  king 
to  be  so  affected  by  his  own,  or  the  acts  of  the  lawful  authorities  of 
the  province,  that  he  had  become  a  trustee  for  the  claimant,  and  held 
the  land  claimed  by  an  equity  upon  it,  amounting  to  a  severance  of 
so  much  from  his  domain ;  before  the  10th  of  March,  1804,  in  Mis- 
souri, and  the  24th  of  January,  1818,  in  Florida ;  the  periods  fixed 
by  the  law  in  one  case,  and  the  treaty  in  the  other. 

In  all  our  adjudications  on  either  class  of  cases,  we  have  considered 
the  term  lawful  authorities  to  refer  to  the  local  governors,  intendants, 

or  their  deputies ;  the  laws  and  ordinances  of  Spain,  as  composed  of 
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oyal  orders,  of  those  of  the  local  authorities,  and  the  usage  and  cus- 
tom of  the  provinces  respectively,  under  Spain ;  that  any  inchoate  or 
perfect  title  so  made,  granted,  or  issued,  is  legally  made  by  the  proper 
authorities.  We  have  as  uniformly  held  that,  in  ascertaining  what 
titles  would  have  been  perfected  if  no  cession  had  been  made  to  the 
United  States,  we  must  refer  to  the  general  course  of  the  law  of 
Spain,  to  local  usage  and  custom ;  and  not  to  what  might  have  been, 
or  would  have  been  done  by  the  special  favor,  or  arbitrary  power  of 
the  king  or  his  officers.  It  has  also  been  distinctly  decided,  in  the 
Florida  cases,  that  the  land  claimed  must  have  been  severed  from  the 
general  domain  of  the  king,  by  some  grant  which  gives  it  locality  by 
its  terms,  by  a  reference  to  some  description,  or  by  a  vague  general 
grant,  with  an  authority  to  locate  afterwards  by  survey,  making  it 
definite ;  which  grant  or  authority  to  locate  must  have  been  made 
before  the  24th  of  January,  1818.  That,  where  the  grant  is  descrip- 
tive, a  survey  in  any  other  place  is  unauthorized ;  and  that,  where  a 
survey  was  made  of  part  of  a  descriptive  grant  before  that  time,  an 
order  or  permission  to  survey  the  residue  elsewhere,  made  afterwards, 
is  void,  in  contravention  of  the  terms  of  the  treaty  and  the  act  of 
congress ;  it  being  in  effect  and  substance  a  new  grant,  made  after 
the  power  of  the  governor  to  make  grants  had  ceased.  That,  where 
the  grant  was  specific,  a  survey  might  be  made  after  the  time  fixed 
by  the  treaty;  and,  where  the  grant  was  vague,  or  contained  an 
authority  to  locate,  which  was  executed  by  a  survey  made  before,  it 
was  valid.     United  States  v.  Clarke,  8  Pet.  466,  467. 

The  same  principles  apply  to  the  cases  in  Missouri;  between 
which  and  those  from  Florida,  there  is  (generally  speaking) 
no  other  difference  *  than  that,  as  to  the  latter,  the  treaty  [  *  332  ] 
annuls  all  claims  acquired  after  the  24th  of  January,  1818, 
while  the  act  of  1824  limits  the  jurisdiction  of  the  court  to  cases  of 
claims  made  in  virtue  of  grants,  &c,  made  before  the  10th  of  March, 
1804.  This  limitation  on  the  power  of  the  court  as  effectually  pro- 
hibits their  confirmation  of  grants,  &c,  subsequently  made,  or  titles 
acquired,  as  if  they  had  been  declared  void  by  the  terms  of  the  law, 
or  the  Louisiana  treaty. 

In  his  petition  to  the  governor-general,  St.  yrain  asks  for  a  grant 
in  full  property,  of  10,000  arpents,  to  be  located  at  his  pleasure  as  to 
place,  time,  or  quantity ;  it  was  considered  by  him  as  authorizing 
locations  throughout  Louisiana,  not  only  while  under  the  government 
of  Spain,  but  after  its  cession  to  the  United  States,  and  its  division 
into  the  two  territories  of  Orleans  and  Missouri.  So  it  was  consid- 
ered by  the  petitioner,  Smith,  after  he  purchased  from  and  held  under 
St  Vrain ;  and  such  appears  to  be  the  true  construction  of  the  peti- 
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tion.  The  grant  is  contained  in  the  one  word  granted,  which  must 
be  referred  to  every  thing  prayed  for  in  the  petition ;  its  object  was 
not  to  obtain  a  grant  merely  in  the  upper  province,  or  it  would  have 
been  addressed  to  the  local  governor ;  it  must  have  been  intended  to 
extend  to  both  provinces,  as  it  was  addressed  to  the  governor-general, 
whose  power  was  general  over  both.  He,  by  his  grant,  without 
qualification  or  restriction,  has  acted  in  the  plenitude  of  his  authority, 
which  authorizes  no  construction  that  could  limit  it  to  the  upper 
province  more  than  to  the  lower ;  a  limitation  to  either  would  be  by 
an  arbitrary  decision,  without  rule ;  so  would  any  construction  cut- 
ting down  the  concession,  by  striking  from  it  any  right  or  privilege 
prayed  for. 

This,  then,  was  the  nature  and  effect  of  the  grant,  to  vest  in  the 
petitioner  a  title  in  full  property  to  all  the  lands  in  either  province 
containing  saline,  mineral,  or  where  there  were  mill  seats;  which  he 
might  at  any  time  locate  in  quantities  to  suit  his  own  pleasure,  or  at 
any  other  place  that  might  suit  his  interest. 

When  the  cession  of  Louisiana  was  completed  by  the  surrender  to 
the  United  States,  the  title  of  St.  Vrain  remained  precisely  as  it  was 
at  the  date  of  the  grant  in  1796;  there  is  no  evidence  that  he  had 
done,  or  offered  to  do  any  act,  or  made  any  claim,  or  demand,  assert- 
ing or  affirming  any  right  under  the  grant  With  all  the  ungranted 
salt  springs,  lead  mines,  mill  seats,  and  valuable  spots  in  Louisiana 
at  his  command ;  he  held  his  grant  dormant  in  his  pocket 
[  *  333  ]  for  eight  *  years  under  the  Spanish  government,  without 
making  or  attempting  to  make  one  location  under  it 

On  the  4th  of  March,  1804,  then,  no  land  had  been  granted  to  St 
Vrain ;  there  was  not  an  arpent  on  which  his  right  had  any  local 
habitation ;  until  a  location  was  made,  it  was  a  mere  authority  to 
locate,  which  he  might  have  exercised  at  his  pleasure,  both  as  to 
time  and  place,  by  the  agency  of  a  public  surveyor,  authorized  to 
separate  lands  from  the  royal  domain  by  a  survey  pursuant  to  a 
grant,  warrant,  or  order  of  survey.  At  the  time  of  the  cession, 
nothing  had  been  so  severed,  either  by  a  public  or  private  surveyor, 
or  any  act  done  by  which  the  king  could  be  in  any  way  considered 
as  a  trustee  for  St  Vrain  for  any  portion  of  the  10,000  arpents;  and 
there  was  no  spot  in  the  whole  ceded  territory  in  which  he  had,  or 
could  claim  an  existing  right  of  property.  An  indispensable  pre- 
requisite to  such  right  was  some  act  by  which  his  grant  would 
acquire  such  locality  as  to  attach  to  some  spot;  until  this  was  done, 
the  grant  could  by  no  possibility  have  been  perfected  into  a  complete 
title.  It  is  clear,  therefore,  that  the  integrity  of  the  public  domain 
had  in  no  way  been  affected  by  this  grant  in  March,  1804.     The 
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only  pretence  of  any  right  was  one  which  extended  to  every  vacant 
spot  in  Louisiana,  to  be  located  in  future,  at  the  option  of  the 
grantee ;  it  so  continued  till  1811,  when  the  first  location  was  made 
by  the  petitioner  Smith,  by  a  private  survey,  on  part  of  the  lands  he 
claims.  It  is  evident  that  he  had  no  other  right  to  this  tract  of  land 
in  March,  1804,  than  he  had  to  all  the  vacant  lands  in  Louisiana. 
Had  his  claim  been  presented  to  the  district  court  while  it  remained 
thus  indefinite  and  incapable  of  definition,  there  would  have  boen  no 
case  for  its  jurisdiction,  under  the  act  of  1824,  to  confirm  or  reject 
the  claim.  The  6th  section  provides  that,  on  the  confirmation  of 
any  claim,  the  surveyor  should  cause  the  land  specified  in  the  decree 
to  be  surveyed,  a  plot  thereof  to  be  made,  delivered  to  the  party, 
and  a  patent  to  issue  therefor ;  if  rejected,  the  7th  section  directs 
u  the  land  specified  in  such  claim  shall  forthwith  be  held  and  taken  as 
a  part  of  the  public  lands  of  the  United  States."  By  the  11th  sec- 
tion, if  the  lands  decreed  to  any  claimant  have  been  sold  or  disposed 
of  by  the  United  States,  or  have  not  been  located,  the  party  inter- 
ested may,  after  the  land  has  been  offered  at  public  sale,  enter  the 
like  quantity  of  land  in  any  land-office  of  the  State.  These  provis- 
ions show  dearly  that  congress  did  not  contemplate  the  submission 
of  any  claims  to  the  court,  except  such  as,  on  confirmation, 
could  be  surveyed  •  and  patented,  arid  on  rejection,  would  [  *  334  ] 
be  thenceforth  held  and  taken  to  be  a  part  of  the  public 
lands ;  though  cases  of  claims,  to  make  a  prospective  severance  of 
particular  tracts  from  the  general  domain,  when  the  grant  was  wholly 
indefinite,  would  require  a  distinct  provision.  If  confirmed,  no  land 
co old  be  specified  in  the  decree,  none  could  be  surveyed;  nor  could 
lands  which  never  bad  been  the  subject  of  specific  claim,  de- 
scribed in  no  grant  or  survey,  become  a  part  of  the  public  lands 
within  the  meaning  of  the  law  after  the  decree,  if  there  had  not 
been  some  assertion  by  the  claimant  of  their  having  been  once  his 
property,  by  a  severance  by  grant.  In  providing  for  a  case  where 
the  land  had  not  been  located,  it  was  the  evident  intention  to  refer 
to  grants  of  land  by  some  description  before  the  10th  of  March,  1804, 
which  had  not  been  surveyed ;  it  is  certain  that  it  could  not  apply  to 
this.  Should  this  grant  be  confirmed,  it  must  follow  its  tenor  and 
purport ;  the  decree  must  affirm  its  validity,  not  merely  to  the  quan- 
tity of  land,  but  with  the  right  of  location  according  to  its  express 
terms,  which  gives  St.  Vrain  the  unlimited  choice  of  the  most  valu- 
able portions  of  the  public  lands.  It  would  be  in  direct  violation  of 
those  rights  which  constitute  the  great  value  of  the  claim,  which 
were  not  the  quantity  of  land  granted,  but  the  unlimited  power  of 
•election,  to  make  a  decree  that  they  were  secured  to  him  by  the  law 
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of  nations,  the  treaty  and  acts  of  congress,  as  inviolable,  and  in  the 
same  decree  to  limit  him  to  the  selection  of  such  lands  in  Missouri 
as  should  have  been  offered  at  public  sale,  without  any  bid  beyond 
the  minimum  price  of  the  public  lands.  This  would  necessarily 
deprive  him  of  the  very  spots  to  which  he  would  be  entitled 
under  our  decree,  whenever  he  might  choose  to  appropriate  them  by 
a  lawful  survey. 

We  are  therefore  clearly  of  opinion  that  no  claim  to  land  in  Mis- 
souri can  be  confirmed  under  the  acts  of  1824  or  1828, 1  unless  by 
a  grant,  concession,  warrant,  or  order  of  survey  for  some  tract  of 
land  described  therein,  to  make  it  capable  of  some  definite  location, 
consistently  with  its  terms,  made,  granted,  or  issued  before  the  10th 
of  March,  1804,  or  by  an  order  to  survey  any  given  quantity,  without 
any  description  or  limitation  as  to  place,  which  shall  have  been 
located  by  a  survey,  made  by  a  proper  officer  before  that  time,  as 
was  Soulard's  case.  Spain  never  permitted  individuals  to  locate 
their  grants  by  mere  private  survey.  The  grants  were  an  authority 
to  the  public  surveyor  or  his  deputy  to  make  the  survey  as  a  public 
trust,  to  protect  the  royal  domain  from  being  cut  up  at  the 
[  *  335  ]  pleasure  *of  the  grantees.  A  grant  might  be  directed  to 
a  private  person,  or  a  separate  official  order  given  to  make 
the  survey ;  but  without  either,  it  would  not  be  a  legal  execution  of 
the  power.  No  such  survey  was  made  on  this  grant,  so  that  it  had 
not  attached  to  the  land  claimed  at  the  time  named  in  the  law. 

We  have  then  to  inquire,  whether  a  private  survey,  made  in  1811, 
could  be  so  connected  with  the  grant  of  1796,  as  to  operate  by  rela 
tion  to  make  out  a  title  to  the  land  claimed  in  March,  1804. 

The  laws  of  the  United  States  give  no  authority  to  an  individual 
to  survey  his  grant  or  claim  to  lands ;  he  may  mark  lines  to  desig- 
nate the  extent  and  bounds  of  his  claim,  but  he  can  acquire  no  rights 
thereby.  The  only  effect  which  we  can  give  to  this  private  survey, 
is  to  consider  it  as  a  selection  by  the  petitioner  of  that  piece  of  land 
as  a  part  of  what  he  was  entitled  to  locate  in  virtue  of  his  general 
grant. 

As  the  United  States  have  put  themselves  in  the  place  of  Spain, 
we  must  view  this  selection  thus  made,  as  if  Louisiana  had  never 
been  ceded  to  them.  But  neither  in  this,  or  the  record  of  any  of  the 
cases  which  have  been  before  us,  have  we  seen  any  evidence  of  any 
law  of  Spain,  local  regulation,  law  or  usage,  which  makes  a  private 
survey  operate  to  sever  any  land  frpm  the  royal  domain.  On  the 
contrary,  all  the  surveys  which  have  been  exhibited  in  the  cases  de- 
cided, were  made  by  the  surveyor-general  of  the  province,  his  depu- 
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ties,  tbe  special  order  of  the  governor  or  intendant,  or  those  who 
represented  them.     No  government  gives  any  validity  to  private  sur- 
veys, of  its  warrants  or  orders  of  survey ;  and  we  have  no  reason  to 
think  that  Spain  was  a  solitary  exception,  even  as  to  the  general 
domain,  by  grants  in  tile  ordinary  mode,  for  a  specific  quantity,  to  be 
located  in  one  place.     A  fortiori^  where  a  grant,  sui  generis,  mig 
by  its  terms,  be  so  split  up  as  to  cover  every  saline,  mineral, 
water-power  site  in  the  whole  territory.     Of  all  others,  the  survey 
such  a  grant  ought  to  be  made  by  an  authorized  officer.   If  the  grant 
was  a  lawful  authority  for  such  selections,  its  execution  by  survey 
ought  to  be  so  supervised  that  the  selections  should  be  made  in  a 
reasonable  time,  quantity  of  land  and  number  of  spots  selected. 

We  cannot  believe  that  Spain  would  have  ever  consented  to  the 
exercise  of  such  a  right,  by  an  individual,  over  all  tbe  most  valuable 
portions  of  her  domain,  when  she  did  not  permit  the  appropriation 
of  her  ordinary  lands  to  be  so  made ;  still  less,  that  a  claim  of  this 
description  would  have  been  perfected  into  a  complete  title,  had  she 
remained  in  possession  of  Louisiana,  or  that  it  ought  so  to 
have  been.  *  The  claim  was  unreasonable  in  its  nature,  ex-  [  *3S6  ] 
eluding  the  government  from  all  control  over  locations  made 
on  a  sweeping  grant ;  which,  by  small  subdivisions,  might  be  a  mo- 
nopoly of  every  valuable  spot  in  both  provinces.  Such  a  grant,  with 
such  privileges,  has  no  equity  in  it,  as  against  the  government  of 
Spain  or  the  United  States  standing  in  their  place.  There  appears 
no  law,  usage,  or  custom  to  authorize  it ;  and  it  is  incompatible  with 
those  rights  which  every  government  reserves  to  itself,  of  directing 
by  its  own  officers  the  surveys  of  its  lands,  either  on  specific  grants 
or  orders  of  survey  for  vacant  lands. 

The  negative  evidence  in  the  record  is  also  powerful  to  lead  to  the 
same  conclusion.  The  unprecedented  privilege  granted  to  St  Vrain 
was  of  immense  value,  if  asserted  in  time,  before  other  appropriations 
were  made  of  the  places  of  which  he  had  the  right  of  selection,  with- 
out limit ;  but  it  would  become  less  valuable  by  waiting  till  others 
had  obtained  grants  for  them.  Neither  he  or  the  petitioner,  Smith, 
have  in  any  way  accounted  for  the  delay.  They  have  shown  no 
selection  made,  no  application  to  a  public  or  even  private  surveyor 
to  make  any  survey  during  the  eight  years  which  elapsed,  from  the 
date  of  the  grant  till  the  cession.  The  grant  does  not  appear  to  have 
been  recorded  or  entered  in  any  Spanish  office,  exhibited  to  any 
Spanish  officer,  or  any  notoriety  given  to  it  by  any  assertion  of  right 
under  it.  With  such  powerful  reasons  for  action,  it  is  not  a  harsh 
construction  of  this  conduct  of  St.  Vrain,  to  attribute  it  to  the  con- 
viction that  the  Spanish  authorities  would  not  have  sanctioned  his 
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claim*  The  power  of  the  governor-general  being  supreme,  Mb  power 
would  not  have  been  invoked  in  vain  if  the  grant  was  good ;  and  no 
officer  in  the  province  would  have  disobeyed  his  order  to  survey  on 
the  selections  being  made. 

It  is  not  for  us  to  say  what,  if  any,  acts  would  have  given  St.  Vrain 
an  equity  in  any  definite  piece  of  ground;  it. suffices  for  this  case 
that  he  had  none  while  the  country  was  under  the  government  of 
Spain ;  and  that  the  petitioner,  Smith,  has  acquired  none  since  the 
cession  by  any  acts  which  he  has  done,  or  caused  to  be  done  in 
making  the  location  specified  in  his  petition. 

It  is  for  another  branch  of  the  government  to  decide  on  the  claims 
of  the  petitioner,  under  the  3d  section  of  the  act  of  1828.  With  that 
we  have  nothing  to  do ;  our  duty  terminates  by  a  decision  on  the 
validity  of  his  title,  by  any  law,  treaty,  or  proceedings  under  them, 
according  to  those  principles  of  justice  which  govern  courts  of  equity. 
Being  clearly  of  opinion,  that  the  claim  of  the  petitioner  to 
[  *  337  ]  any  of  the  *  land  claimed  by  his  petition  is  not  valid,  and 
ought  not  to  be  confirmed. 

The  decree  of  the  district  court  is  affirmed. 

10P.838;  12P.410.667;  HP.  863;  8H.817;  11H.63;  110.706. 


Joseph  A.  Wherry  and  others,  Heirs  of  Mac  key  Wherry,  deceased, 
Appellants,  v.  The  United  States,  Appellees. 

10  P.  336. 
The  principle  of  the  last  preceding  case  applied,  and  the  confirmation  refused. 

Appeal  from  the  district  court  of  the  United  States  for  the  district 
of  Missouri 

White,  for  the  appellants. 

Butler,  (attorney-general,)  for  the  United  States. 

Baldwin,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  decree  of  the  district  court  of  Missouri, 
rejecting  the  claim  of  the  appellants  to  1,600  arpents  of  land  in  that 
State,  for  the  confirmation  of  which  they  had  filed  their  petition, 
pursuant  to  the  provisions  of  the  act  of  1824 '  for  the  adjustment  of 
land  claims  in  that  State. 

The  petition  was  in  the  form  prescribed  by  the  law ;  presenting  a 
proper  case  for  the  jurisdiction  of  the  court. 
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The  claim  of  the  petitioners  was  founded  on  an  application  by 
Mackey  Wherry  to  the  lieutenant-governor  of  Upper  Louisiana,  on 
the  15th  of  April,  1802,  for  a  grant  of  1,600  arpents  of  land  near  the 
rivers  Dardennes  and  Mississippi,  in  the  vacant  lands  of  the  king, 
which  he  shall  point  out  at  the  time  of  the  survey.  On  the  18th  of 
the  same  month  this  application  was  granted  by  the  lieutenant- 
governor,  with  directions  to  survey  the  quantity  demanded  in  a  vacant 
place  of  the  royal  domain ;  but  no  survey  appears  to  have  been  made 
before  the  10th  of  March,  1804. 

As  this  grant  contained  no  description  of  the  lands  granted,  and 
was  not  located  before  the  time  prescribed  by  the  act  of 
1834,  *  submitting  these  cases  to  judicial  cognizance;  it  [  *  339  ] 
comes  directly  within  the  point  decided  by  this  court  in  the 
case  of  John  Smith,  T.  v.  United  States,  at  this  term,  and  cannot  be 
confirmed.  It  is  therefore  our  opinion  that  the  title  of  the  petitioners 
to  the  land  claimed  and  described  in  their  petition  is  not  valid. 

The  decree  of  the  district  court  is  affirmed. 


Isabella  Mackey,  widow,  John  Zenon  Mackey  and  others,  Heirs 
of  James  Mackey,  Appellants,  v.  The  United  States 

10  P.  340. 

The  regulations  of  O'Reilly  were  not  in  foree  in  Upper  Louisiana. 

A  concession  by  the  lieutenant-governor  of  Upper  Louisiana,  particularly  describing  the 
tract  and  ordering  a  survey,  &c.,  held  valid. 

The  case  is  stated  in  the  opinion  of  the  court. 

Whiter  for  the  appellants. 

Butler,  (attorney-general,)  for  the  United  States. 

Baldwin,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  decree  of  the  district  court  of  Missouri, 
rejecting  the  claim  of  the  appellants  to  800  arpents  of  land  in  that 
State ;  for  the  confirmation  of  which  they  had  filed  their  petition, 
pursuant  to  the  provisions  of  the  act  of  1824,1  for  the  adjustment  of 
land  claims  in  that  State* 

The  petition  was  in  the  form  prescribed  by  the  law,  presenting  a 
proper  case  for  the  jurisdiction  of  the  court 

The  claim  of  the  petitioners  was  founded  on  an  application  by 
James  Mackey,  to  the  lieutenant-governor  of  Upper  Louisiana,  on 
the  13th  of  September,  1799 ;  for  a  grant  of  800  arpents  of  land,  at  a 
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place  therein  particularly  described.  On  the  14th  of  the  same  month, 
the  application  was  granted  by  the  lieutenant-governor,  with  direc- 
tions to  make  the  survey,  and  put  the  party  into  possession. 

The  grant  or  commission  was  proved  to  have  been  in  the  hand- 
writing of  the  surveyor-general;  the  signature  of  the  lieutenant- 
governor  was  also  proved  to  be  genuine:  The  claim  of  the  petitioner 
was  rejected  by  the  district  court,  on  the  ground  that  the  grant  was 
not  consistent  with  the  regulations  of  O'Reilly,  made  in  1770,  and 

was  invalid  for  the  want  of  authority  to  make  it. 
[  •  341  ]  *  Having  heretofore  decided  that  these  regulations  were 
not  in  force  in  Upper  Louisiana,  this  court  cannot  consider 
them  as  in  any  way  affecting  the  title  of  the  petitioners.  In  repeated 
decisions  we  have  affirmed  the  authority  of  the  local  governor  to 
make  grants  of  land,  and  have  also  affirmed  the  validity  of  descriptive 
grants;  though  not  surveyed  before  the  10th  of  March,  1804,  in 
Missouri;  and  the  24th  of  January,  1818,  in  Florida, 

But  there  is  another  objection  to  the  title  of  the  claimants,  which 
is  suggested  in  the  decree  of  the  court  below ;  though  it  is  not  assigned 
as  a  reason  for  its  rejection. 

In  the  original  petition  to  the  lieutenant-governor,  the  land  prayed 
for  is  described  as  adjoining  the  land  of  Mr..  Choteau;  whereas  the 
grant  to  Choteau  for  the  land  referred  to,  was  not  made  until  January, 
1800,  four  months  after  the  date  of  Mackey's  application,  in  Sep- 
tember, 1799.  This  was  deemed  a  circumstance  tending  to  show 
that  his  grant  was  fraudulently  antedated;  and  had  it  not  been 
explained,  would  have  induced  this  court  to  have  directed  an  issue 
to  the  court  below  to  try  its  genuineness. 

By  the  record  in  the  case  of  Choteau's  Heirs,  decided  at  the  last 
term,  9  Pet.  142, 143 ;  it  appears,  that,  by  a  letter  of  the  20th  of  May, 
1799,  the  governor-general  of  Louisiana  directed  the  governor  of  the 
upper  province  to  favor  all  the  undertakings  of  Mr*  Choteau.  In  the 
evidence  given  in  that  case  it  .was  established,  that  Mr.  Choteau  had 
erected  a  distillery  on  the  tract  granted  to  him  in  1800,  as  early  as 
1796 ;  which  was  occupied  and  in  operation  from  that  time  until  the 
date  of  the  grant ;  after  obtaining  which  he  enlarged  and  continued 
the  establishment  at  the  same  place.  It  is  therefore  perfectly  con- 
sistent with  the  date  of  Mackey's  application,  that  he  should  refer  to 
land  in  the  occupation  and  actual  possession  of  Choteau ;  though  he 
had  not  at  the  time  any  grant  or  order  of  survey.  The  record  in  the 
present  case  also  shows  that  the  court  below  have  considered  this 
subject,  and  did  not  think  the  reference  to  Choteau's  land  was  such 
evidence  of  fraud  or  antedating  of  the  grant,  as  to  make  it  their  duty  to 
prevent  it  from  being  used  as  evidence  of  title  to  the  land  claimed. 
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The  final  decree  was  rendered  on  the  15th  of  January,  1830.  On 
the  16th,  the  court  ordered  that  the  clerk  retain,  -with  the  papers  on 
file  in  this  case,  the  concession  upon  which  the  claim  is  founded  until 
its  further  order.  On  the  18th,  the  court  "  ordered  that  the  petitioners 
show  cause  why  the  concession  under  which  the  petitioners 
claim  *  should  not  be  impounded  by  the  court"  This  rule  £  *  342  ] 
was  discharged  on  the  5th  of  February,  1830. 

After  such  evidence  as  appears  on  the  record  in  the  case  of  Cho- 
teau,  and  the  proceedings  of  the  district  court  in  this  case  in  relation 
to  the  grant  to  the  petitioner,  it  is  fair  to  presume  that  that  court 
was  satisfied  on  their  last  examination  that  the  grant  to  Mackey  wad 
genuine,  and  not  open  to  any  impeachment  on  account  of  the  refer- 
ence to  Choteau's  adjoining  land*  It  would  be  assuming  much  in 
this  case,  for  this  court  to  decide,  as  a  matter  of  fact,  that  the  grant 
was  fraudulent  and  void ;  the  proof  of  the  signature  to  and  the  hand* 
writing  of  the  grant  is  positive  and  uncontradicted ;  and  the  reference 
to  Choteau's  land,  before  the  date  of  the  grant  to  him,  is  accounted 
for.  We  therefore  are  of  opinion  that  the  grant  was  genuine,  and 
that  the  title  of  the  petitioners  derived  therefrom  is  valid  by  the  law 
of  nations,  of  the  United  States,  of  Spain ;  under  whose  government 
the  claim  originated ;  and  by  the  stipulations  of  the  treaty  ceding 
Louisiana  to  the  United  States ; 1  and  ought  to  be  confirmed. 

It  is  therefore  ordered,  adjudged,  and  decreed  by  this  court,  that  the 
decree  of  the  district  court  be,  and  the  same  is  hereby  reversed;  and 
proceeding  to  render  sueh  decree  as  the  said  district  court  ought  to 
have  rendered ;  it  is  further  ordered,  adjudged,  and  decreed!  that  the 
title  of  the  petitionere  to  the  land  described  in  their  petition  to  the 
district  court,  is  valid  by  the  laws  and  treaty  aforesaid,  and  the  same 
is  hereby  confirmed  as  therein  described ;  and  that  the  surveyor  of 
public  lands  in  Missouri  be,  and  he  is  hereby  directed  to  survey  the 
quantity  of  land  claimed  in  the  place  described  in  the  petition  and 
grant,  or  concession ;  that  he  deliver  to  the  petitioners  a  copy  or  plot 
of  such  survey,  and  also  do  and  perform  such  other  acts  and  things 
therein,  as  by  law  are  directed* 

12  P.  410;  3H.  32. 


The  United  States,  Plaintiffs  in  Error,  v.  Phineas  Bradley, 
surviving  Administrate*  of  David  Ott,  deceased. 

10  P.  S43. 

A  bond  given  to  the  United  States  by  a  paymaster  and  hie  sureties,  one  part  of  the  condi- 
tion being  in  conformity  with  the  act  of  congress  which  directed  bonds  to  be  taken  from 
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paymasters,  held  Talid  in  that  part,  though  it  also  contained  other  stipulation*  not  required 

by  the  act,  these  latter  being  distinct  and  separable  from  the  former,  and  it  not  appearing 

that  any  compulsion  was  nsed  to  obtain  the  bond. 
There  is  no  difference  between  a  bond,  invalid  in  part  by  statute,  and  one  invalid  in  part  by 

the  common  law,  unless  the  statute  declares  the  whole  bond  void. 
The  capacity  of  the  United  States  to  contract,  explained. 

The  case  is  stated  in  the  opinion  of  the  court. 
Swcmn  and  Butler,  (attorney-general,)  for  the  plaintiffs. 
Key  and  Jones,  contra. 

[  #  857  ]      #  Story,  J.,  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  to  the  circuit  court  of  the  District 
of  Columbia,  for  the  county  of  Washington. 

The  original  suit  was  debt,  on  a  bond  given  to  the  United  States 
by  John  Hall,  Daniel  Ott,  and  Nicholas  B.  Vanzant  on  the  26th  of 
May,  1818,  the  condition  of  which,  after  reciting  that  Hall  was  ap- 
pointed paymaster  of  the  rifle  regiment  in  the  army  of  the  United 
States,  was  as  follows :  "  Now,  if  the  said  John  Hall  shall  well  and 
truly  execute,  and  faithfully  discharge  according  to  law,  and  to  in- 
structions received  by  him  'from  proper  authority,  his  duties  as  pay- 
master aforesaid ;  and  he,  his  heirs,  executors,  ox,  administrators  shall 
regularly  account,  when  thereto  required,  for  all  moneys  received  by 
him  from  time  to  time  as  paymaster  aforesaid,  with  such  person  or 
persons  as  shall  be  duly  authorized  and  qualified  on  the  part  of  the 
United  States  for  that  purpose,  and  moreover  pay  into  their  treasury 
such  balance  as  on  a  final  settlement  of  the  said  John  Hall's  accounts 
shall  be  found  justly  due  from  him  to  the  said  United  States ;  then 
this  obligation  shall  be  null  and  void,  and  of  no  effect,  otherwise  to 
be  and  remain  in  full  force  and  virtue." 

In  the  court  below,  the  defendant  pleaded  six  several  pleas,  and 
issues  were  joined  on  the  first,  second,  fourth,  and  sixth  pleas.  To  the 
third  and  fifth  pleas  the  United  States  replied.  The  defendant  de- 
murred to  the  replication  to  the  third  plea,  and  rejoined  to  the  replica- 
tion to  the  fifth  plea ;  to  which  the  United  States  demurred. 
[  *  358  ]  Upon  these  demurrers  the  court  below  gave  judgment  in 
favor  of  the  defendant. 

Upon  these  pleadings  two  questions  have  been  made  and  argued 
at  the  bar.  1.  Whether  the  bond  is  in  conformity  to  the  require- 
ments of  the  act  of  the  24th  of  April,  1816,  c  69,'  for  organizing  the 
general  staff,  and  making  further  provision  for  the  army  of  the  United 
States.  2.  If  not,  whether  the  bond  is  wholly  void;  or  void  only  so 
far  as  it  is  not  in  conformity  to  that  act. 
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The  act  (§  6)  provides  "  that  all  officers  of  the  pay,  commissary, 
and  quarter-master's  department,  shall,  previous  to  entering  on  the 
duties  of  their  respective  offices,  give  good  and  sufficient  bonds 
to  the  United  States  fully  to  account  for  all  moneys  and  public  prop* 
erty  which  they  may  receive,  in  such  sums  as  the  secretary  of  war 
shall  direct."  It  is  plain  that  the  condition  of  the  bond  is  not,  in  its 
very  terms,  in  conformity  with  this  provision.  But  the  argument  on 
the  part  of  the  United  States  is,  that  though  in  terms  it  varies  from 
the  act,  yet,  inasmuch  as  all  the  duties  required  of  the  paymaster  by 
law  begin  and  terminate  in  matters  of  account ;  that  in  substance 
the  condition  includes  no  more  than  what  the  prescribed  terms  of  the 
act  contemplate. 

In  our  view  of  the  case  it  is  wholly  unnecessary  to  decide  this 
question ;  because  the  only  breach  alleged  is  the  non-accounting  for, 
and  non-payment  of  moneys  due  to  the  United  States  by  Hall,  upon 
a  final  settlement  of  his  accounts.  So  far  as  the  condition  of  the 
bond*  requires  Hall  to  account  for  moneys  received  by  him,  it  sub- 
stantially follows  the  provisions  of  the  act  of  1816 ;  and  if  the  bond 
be  not  wholly  void,  it  is  clear  that  the  United  States  are  entitled  to 
recover  upon  the  present  pleadings  in  whatever  way  the  first  question 
may  be  decided. 

The  second  question,  therefore,  is  that  to  which  the  attention  of 
the  court  will  be  addressed.  Upon  the  face  of  the  pleadings  this 
must  be  taken  to  be  a  bond  voluntarily  given  by  Hall,  and  his  sure- 
ties. There  is  no  averment  that  it  was  obtained  from  them  by  ex- 
tortion or  oppression  under  color  of  office,  as  there  was  in  the  United 
States  v.  Tingey,  5  Pet.  115.  On  the  contrary,  both  the  third  and 
fifth  pleas  are  wholly  barren  of  any  averments  on  the  subject  of  the 
giving  of  the  present  bond.  All  they  assert  in  substance  is,  that 
Hall  never  gave  any  such  bond  as  is  required  by  the  act  of  1816 ; 
and  that  the  act  of  1816  was  the  only  law  regulating  the  bonds  of 
paymasters;  with  some  collateral  averments  not  material  to 
be  *here  mentioned.  Now  no  rule  of  pleadings  is  better  [  *  359  ] 
settled,  or  upon  sounder  principles,  than  that  every  plea  in 
discharge  or  avoidance  of  a  bond,  should  state  positively  and  in 
direct  terms  the  matters  of  discharge  or  avoidance.  It  is  not  to  be 
inferred,  arguendo,  or  upon  conjectures.  Indeed,  both  these  pleas  are 
open  to  the  objection  of  being  merely  argumentative,  and  are  wholly 
destitute  in  the  technical  precision  necessary  for  pleas  in  avoidance 
or  discharge.  The  replication  of  the  United  States  to  the  third  plea 
does,  however,  exclude,  so  far  as  that  plea  is  concerned,  any  inference 
of  extortion  or  oppression,  colore  officii;  for  it  avers  that  the  bond 
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was  given  with  the  intent  of  complying  with  the  act  of  congress, 
and  by  the  direction  of  the  secretary  of  war. 

It  may  be  added,  that  the  bond  is  not  only  voluntary,  but  for  a 
lawful  purpose,  namely,  to  insure  a  due  and  faithful  performance  of 
the  duties  of  paymaster,  a  circumstance  which  must  repel  any  sup- 
position of  an  oppressive  or  unjust  design. 

But  passing  from  these  considerations,  the  question  which  first 
arises  is,  whether  a  voluntary  bond  taken  by  the  United  States,  for  a 
lawful  purpose,  but  not  prescribed  by  any  law,  is  utterly  void.  This 
question  was  elaborately  argued  in  the  case  of  the  United  States  v. 
Tingey,  5  Pet  115,  and  upon  full  consideration,  it  was  there  held  by 
this  court,  that  the  United  States  being  a  body  politic,  as  an  incident 
to  their  general  right  of  sovereignty,  have  a  capacity  to  enter  into 
contracts,  and  take  bonds  in  cases  within  the  sphere  of  their  consti- 
tutional powers,  and  appropriate  to  the  just  exercise  of  those  powers; 
through  the  instrumentality  of  the  proper  department  to  which  those 
powers  are  confined,  whenever  such  contracts  or  bonds  are  not  pro- 
hibited by  law ;  although  the  making  of  such  contracts,  or  taking 
such  bonds,  may  not  have  been  prescribed  by  any  preexisting  legisla- 
tive act.  The  court  laid  down  this  as  a  general  principle  only,  without 
(as  was  then  3aid)  attempting  to  enumerate  the  limitations  and  ex- 
ceptions, which  may  arise  from  tKe  distribution  of  powers  in  our 
government ;  and  from  the  operation  of  other  provisions  in  our  con- 
stitution and  laws. 

But  the  court,  in  applying  the  principle  to  the  case  then  before 
them,  further  added :  "  We  hold  that  a  voluntary  bond  taken  by 
authority  of  the  proper  officers  of  the  treasury  department,  to  whom 
the  disbursement  of  public  moneys  is  intrusted,  to  secure  the  fidelity 
in  official  duties  of  a  receiver,  or  an  agent  for  the  disbursement  of 
public  moneys,  is  a  binding  contract  between  him  and  his 
[  *  360  ]  sureties,  *  and  the  United  States ;  although  such  bond  may 
not  be  prescribed  or  required  by  any  positive  law.  The  right 
to  take  such  a  bond  is,  in  our  view,  an  incident  to  the  duties  belong- 
ing to  such  a  department ;  and  the  United  States  having  a  political 
capacity  to  take  it,  we  see  no  objection  to  its  validity  in  a  moral  or  a 
legal  view." 

From  the  doctrine  here  stated,  we  have  not  the  slightest  inclina- 
tion to  depart ;  on  the  contrary,  from  further  reflection,  we  are  satis- 
fied that  it  is  founded  upon  the  soundest  principles  of  law,  and  the 
just  interpretation  of  the  constitution.  Upon  any  other  doctrine,  it 
would  be  incompetent  for  the  government,  in  many  cases,  to  take 
any  bond  or  security  for  debts  due  to  it,  or  for  deposits  made  of  the 
public  money ;  or  even  to  enter  into  contracts  for  the  transfer  of  its 
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funds  from  one  place  to  another,  for  the  exigence*  of  the  public 
service,  by  negotiable  paper  or  otherwise;  since  such  an  authority 
is  not  expressly  given  by  law  in  a  vast  variety  of  caaes.  Yet,  in 
Dugan  v.  The  United  States,  3  Wheat  172, 4  Cond.  Rep.  223,  and 
in  the  Postmaster-General  v.  Early,  12  Wheal  136, 6  Cond.  Rep.  480, 
this  right  of  the  government  was  treated  as  unquestionable,  and  be- 
longing to  its  general  functions,  as  an  appropriate  incident. 

The  United  States,  then,  having,  in  our  opinion,  a  capacity  to  take 
a  voluntary  bond  in  cases  within  the  scope  of  the  powers  delegated 
to  the  general  government,  by  the  constitution,  through  the  instru- 
mentality of  the  proper  functionaries  to  whom  these  powers  are  con- 
fided ;  this  consideration  disposes  of  the  whole  of  that  part  of  the 
argument,  and  the  cases  cited  in  support  of  it,  which  are  founded 
upon  the  distinction  between  bonds  which  are  given  to  parties  hav- 
ing a  capacity  to  take ;  and  bonds,  which  are  given  to  parties,  who 
have  no  such  capacity,  the  former  may  be  good  in  part,  the  latter  are 
wholly  void. 

That  bonds  and  other  deeds  may,  in  many  cases,  be  good  in  part 
and  yoid  for  the  residue,  where  the  residue  is  founded  in  illegality, 
but  not  malum  in  se,  is  a  doctrine  well  founded  in  the  common  law 
and  has  been  recognized  from  a  very  early  period.  Thus,  in  Rgot's 
case,  11  Co.  Lit.  27  b.,  it  was  said,  that  it  was  unanimously  agreed 
in  14  Hen.  VIII.  25, 26,  that  if  some  of  the  covenants  of  an  indenture, 
or  of  the  conditions  indorsed  upon  a  bond  are  against  law,  and  some 
are  good  and  lawful,  that  in  this  case  the  covenants  or  conditions 
which  are  against  law,  ate  void  ab  initio^  and  the  others  stand  good. 
And,  notwithstanding  the  decision  in  Lee  v.  Coleshill,  Cro.  Eliz. 
529,  which,  however,  is  distinguishable,  being  founded  on  a 
•  statute,  the  doctrine  has  been  maintained,  and  is  settled  [  *  361  ] 
law  at  the  present  day  in  all  cases  where  the  different  cove- 
nants or  conditions  are  severable,  and  independent  of  each  other,  and 
do  not  import  mahivt  in  se,  as  will  abundantly  appear  from  the  case 
of  Newman  v.  Newman,  4  M.  &  Selw.  66,  and  the  other  cases 
hereafter  stated,  and  many  more  might  be  added. 

But  it  has  been  urged,  at  the  bar,  that  this  doctrine  is  applicable 
only  to  cases  where  the  case  stands  wholly  at  the  common  law,  and 
not  where  the  illegality  arises  under  a  statute ;  and  this  distinction 
derives  countenance  from  what  was  said  in  Norton  v.  Simmes, 
Hob.  12,  where  the  distinction  was  taken  between  a  bond  made 
void  by  statute,  and  by  common  law ;  for  (it  was  there  said)  upon 
the  statute  of  23  Hen.  VI.  c.  9,  "  if  a  sheriff  will  take  a  bond  for  a 
point  against  that  law,  and  also  for  a  debt  due,  the  whole  bond  is 
void,  for  the  letter  of  the  statute  is, so.     For  a.  statute  is  strict  law; 
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but  the  common  law  doth  decide  according  to  common  reason ;  and 
having  made  that  void  which  is  against  law,  lets  the  rest  stand,  as 
in  14  Hen.  VIII.  15." 

In  the  case  of  Maleverer  t>.  Redshaw,  1  Mod.  35,  which  was  debt, 
upon  a  bail  bond,  Mr.  Justice  Twisden  said,  he  had  heard  Lord  Ho- 
bart  say :  "  That  the  statute,  that  is,  23  Hen.  VI.  c  9,  is  like  a. tyrant; 
when  he  comes,  he  makes  all  void.  But  the  common  law  is  like  a 
nursing-father,  makes  void  only  that  part  where  the  fault  is,  and  pre- 
serves the  rest"  But  Mr.  Justice  Twisden  added,  that  Lord  Hobart 
put  this  doctrine  upon  the  ground  that  the  statute  of  23  Hen.  VL  c.  9, 
had  expressly  declared  that  if  any  of  the  sheriffs,  &c.,  should  take 
any  obligation  in  any  other  form,  by  color  of  their  office,  that  then  it 
should  be  void.1  The  case  in  Hobart's  Reports,  was  put  by  the  court 
expressly  upon  this  distinction.  And  it  was  well  remarked  by  Mr. 
Justice  Lawrence,  in  Kerrison  v.  Cole,  8  East,  236,  that  this  case  is 
easily  reconcilable  with  the  general  principle ;  for  sheriff's  bonds  are 
only  authorized  to  be  taken  with  a  certain  condition ;  and,  therefore, 
if  they  are  taken  with  any  other  condition,  they  are  void  in  toto,  and 
cannot  stand  good  in  part  only.  But  that  does  not  apply  to  different 
and  independent  covenants  and  conditions,  in  the  same  instrument; 
which  may  be  good  in  part,  and  bad  in  part ;  and  so  it  was  held  by 

the  whole  court  in  that  case;  and  notwithstanding  the 
[  *  362  ]  instrument  (a  bill  of  sale  and  mortgage  *of  a  ship)  was,  by 

statute,  declared  to  be  utterly  null  and  void,  to  all  intents 
and  purposes ; "  yet  it  was  held,  that  a  covenant  in  the  same  instru- 
ment, to  repay  the  money  lent,  was  good  as  a  personal  covenant 
The  same  doctrine  was  held  in  Wigg  v.  Shuttleworth,  13  East,  87; 
How  v.  Synge,  15  East  440 ;  Mouse  v.  Leake,  8  Term  Rep.  411 ; 
Greenwood  v.  The  Bishop  of  London,  5  Taunt  727,  S.  C.  1  Marsh.  292. 
In  this  last  case,  the  court  took  notice  of  the  true  line  of  distinction 
between  the  cases,  namely,  between  those  cases,  where  the  statute 
had  declared  the  instrument  taken  in  any  other  form,  than  that  pre- 
scribed by  the  statute,  to  be  utterly  void ;  and  those  cases,  where  it 
had  declared  the  instrument  void  only  as  to  the  illegal  act,  grant,  or 
conveyance.  It  was  the  case  of  conveyance  affected  with  simony,  so  far 
as  the  next  presentation  was  concerned ;  but  conveying  the  advowson 
in  fee.  On  this  occasion  the  court  said :  "  There  can  be  no  doubt, 
that  the  conveyance  of  an  advowson  in  fee,  which  is  of  itself  legal, 
if  it  be  made  for  the  purpose  of  carrying  a  simoniacal  contract  into 
execution,  is  void  as  to  so  much  as  goes  to  effect  that  purpose ;  and 
if  the  sound  part  cannot  be  separated  from  the  corrupt,  it  is  alto- 

1  See  2  Saund.  5* ;  lb.  59,  Williams's  note  (9). 
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getber  void.  It  is  not,  as  in  the  case  of  usury,  and  some  others, 
avoided  by  the  positive  and  inflexible  enactment  of  the  statute,  but 
left  to  the  operation  of  the  common  law,  which  will  reject  the  illegal 
part,  and  leave  the  rest  untouched,  if  they  can  be  fairly  separated." 
Here,  the  doctrine  was  applied  directly  to  the  very  case  of  a  statute 
prohibition. 

But  the  case  of  Doe  dem.  Thompson  v.  Pitcher,  6  Taunt.  359 ; 
S.  C.  2  Marsh,  61,  contains  a  still  more  full  and  exact  statement  of 
the  doctrine.  It  was  a  case  supposed  to  be  affected  by  the  prohibi- 
tions of  the  statute  of  charitable  uses ;  9  Geo.  IL  c.  36.  Lord  Chief 
Justice  Gibbs,  in  delivering  the  opinion  of  the  court,  addressing  him* 
self  to  the  argument,  that  if  the  deed  was  void  as  to  part,  it  must  be 
void  as  to  the  whole,  said :  u  If  the  objection  had  been  derived  from 
the  common  law,  it  is  admitted  that  would  not  be  the  consequence. 
But  it  is  urged  that  the  statute  makes  the  whole  deed  void.  As  the 
counsel. for  the  plaintiff  puts  it,1  there  is  no  difference  between  a 
transaction  void  at  common  law,  and  void  by  statute.  If  an  act  be 
prohibited,  the  construction  to  be  put  on  a  deed  conveying 
•]iroperty  illegally  is,  that  the  clause  which  so  conveys  it  is  [  *  363  ] 
void  equally,  whether  it  be  by  statute  or  common  law.  But 
it  may  happen  that  the  statute  goes  further,  and  says  that  the  whole 
deed  shall  be  void  to  all  intents  and  purposes ;  and  when  that  is  so, 
the  court  must  so  pronounce,  because  the  legislature  has  so  enacted, 
and  not  because  the  transaction  prohibited  is  illegal.  I  cannot  find 
in  this  act  any  words  which  make  the  entire  deed  void,  &c  I  think 
this  grant  of  that  interest  in  land,  which  by  the  terms  of  the  grant  is 
to  be  applied  to  a  charitable  use,  is  void ;  and  that  the  deed,  so  far 
as  it  passes  other  lands  not  to  a  charitable  use,  is  good."  Such  is 
the  clear  result  of  the  English  authorities. 

In  this  court,  a  similar  doctrine  has  been  constantly  maintained. 
It  was  acted  upon  in  the  case  of  The  Postmaster-General  v.  Early, 
12  Wheat  136.  It  was  taken  for  granted  in  Smith  v.  The  United 
States,  5  Pet.  293,  where  the  objection,  indeed,  was  not  taken ;  but 
the  bond  was  not  in  exact  conformity  to  the  statute  (act  of  the  16th 
of  March,  1802,  c  9,  §  16,2)  under  which  it  was  given  by  a  paymas- 
ter. It  was  also  directly  before  the  court  in  Farrar  and  Brown  v. 
The  United  States,  5  Pet*  373,  where  the  bond,  taken  under  the  act 
of  the  7th  of  May,  1822,  §  l,8  wholly  omitted  one  of  the  clauses 
required  by  the  statute  to  be  inserted  in  the  condition.  The  court 
there  entertained  no  doubt  as  to  the  validity  of  the  bond,  and  only 

1 1nstead  of  these  words  in  2  Marshall,  p.  69,  the  words  are :  "  The  truth  is  "  there  is 
bo  difference,  &c. 

>  8  Stats,  at  Large,  185.  '8  lb.  697. 

14  # 
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expressed  a  doubt  whether  a  breach  which  was  within  the  direct 
terms  of  the  omitted  clause,  and  yet  which  fell  within  the  general 
words  of  the  inserted  clause,  could  be  assigned  as  a  good  breach 
under  the  latter.  But,  if  the  bond,  being  a  statute  bond,  was  totally 
void,  because  the  condition  did  not  conform  to  all  the  requirements 
of  the  act ;  it  would  have  been  wholly  useless  to  have  discussed  the 
other  questions  arising  in  the  cause.  Upon  the  whole,  upon  this 
point  we  are  of  opinion  that  there  is  no  solid  distinction  in  cases  of 
this  sort  between  bonds,  and  other  deeds  containing  conditions,  cov- 
enants, or  grants,  not  malum  in  se,  but  illegal  at  the  common  law,  and 
those  containing  conditions,  covenants,  or  grants,  illegal  by  the  ex- 
press prohibitions  of  statutes.  In  each  case  the  bonds  or  other  deeds 
are  void  as  to  such  conditions,  covenants,  or  grants,  which  are  illegal, 
and  are  good  as  to  all  others  which  are  legal  and  unexceptionable  in 
their  purport.  The  only  exception  is,  when  the  statute  has  not  con- 
fined its  prohibitions  to  the  illegal  conditions,  covenants,  or  grants, 
but  has  expressly,  or  by  necessary  implication,  avoided  the  whole  in- 
strument to  all  intents  and  purposes. 
[  •  364  ]  *  It  has  been  urged,  however,  in  the  present  case,  that  the 
act  of  1816,  c.  69,  does,  by  necessary  implication,  prohibit 
the  taking  of  any  bonds  from  paymasters  other  than  those  in  the 
form  prescribed  by  the  6th  section  of  the  act,  and  therefore,  that 
bonds  taken  in  any  other  form  are  utterly  void.  We  do  not  think  so. 
The  act  merely  prescribes  the  form  and  purport  of  the  bond  to  be 
taken  of  paymasters  by  the  war  department.  It  is  in  this  respect 
directory  to  that  department,  and  doubtless  it  would  be  illegal  for 
that  department  to  insist  upon  a  bond  containing  other  provisions 
and  conditions  differing  from  those  prescribed  or  required  by  law. 
But  the  act  has  nowhere  declared  that  all  other  bonds,  not  taken  in 
the  prescribed  form,  shall  be  utterly  void ;  nor  does  such  an  implica- 
tion arise  from  any  of  the  terms  contained  in  the  act,  or  from  any 
principles  of  public  policy  which  it  is  designed  to.  promote.  A  bond 
may,  by  mutual  mistake  or  accident,  and  wholly  without  design,  be 
taken  in  a  form  not  prescribed  by  the  act.  It  would  be  a  very  mis- 
chievous interpretation  of  the  act  to  suppose,  that,  under  such  circum- 
stances, it  was  the  intendment  of  the  act  that  the  bond  should  be 
utterly  void.  Nothing,  we  think,  but  very  strong  and  express  lan- 
guage, should  induce  a  court  of  justice  to  adopt  such  an  interpreta- 
tion. Where  the  act  speaks  out,  it  would  be  our  duty  to  follow  it ; 
where  it  is  silent,  it  is  a  sufficient  compliance  with  the  policy  of  the 
act,  to  declare  the  bond  void,  as  to  any  conditions  which  are  imposed 
upon  a  party  beyond  what  the  law  requires.  This  is  not  only  the 
dictate  of  the  common  law,  but  of  common  sense. 
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We  think,  then,  that  the  present  bond,  so  far  as  it  is  in  conformity 
with  the  act  of  1816,  c  69,  is  good ;  and  for  any  excess  beyond  that 
act,  if  there  be  any,  (on  which  we  do  not  decide,)  it  is  void,  pro  tanto. 
The  breach  assigned  is  clearly  of  a  part  of  the  condition,  (viz :  to 
account  for  the  public  moneys,)  which  is  in  conformity  to  the  act, 
and  therefore  action  is  well  maintainable  therefor.  The  case  of  The 
Supervisors  of  Alleghany  county  v.  Van  Campen,  3  Wend.  48,  pro- 
ceeded upon  grounds  of  a  similar  nature. 

Before  concluding  this  opinion,  it  may  be  proper  to  take  notice  of 
another  objection  raised  by  the  3d  plea,  and  pressed  at  the  argument. 
It  is  that  Hall  was  not  entitled  to  act  as  paymaster  until  he  had 
given  the  bond  required  by  the  act  of  1816,  in  the  form  therein  pre- 
scribed ;  and  that,  not  having  given  any  such  bond,  he  is  not  account- 
able as  paymaster  for  any  moneys  received  by  him  from  the  govern- 
ment We  are  of  a  different  opinion.  Hall's  appointment  as  pay- 
master, was  complete  when  his  appointment  was  duly  made 
by  #the  President,  and  confirmed  by  the  senate.  The  giving  [  *  365  ] 
of  the  bond  was  a  mere  ministerial  act  for  the  security  of 
the  government,  and  not  a  condition  precedent  to  his  authority  to  act 
as  paymaster.  Having  received  the  public  moneys  as  paymaster,  he 
must  account  for  them  as  paymaster.  Indeed,  the  condition  of  the 
bond  having  recited  that  he  was  appointed  paymaster  of  the  rifle 
regiment,  he  and  his  sureties  are  estopped  to  deny  the  fact ;  and  by 
the  terms  of  their  contract  they  undertake  that  "  he  shall  regularly 
account,  when  thereto  required,  for  all  moneys  received  by  him  as 
paymaster  aforesaid." 

The  misdescription  of  the  corporate  or  politic  name  of  the  plaintiffs 
in  the  bond,  by  calling  them  "  The  United  States  of  North  Amer- 
ica/' instead  of  America,  is  cured  by  the  averment  of  identity  in  the 
declaration ;  and,  indeed,  it  has  not  been  insisted  on  at  the  argument 

Upon  the  whole,  we  are  of  opinion  that  the  3d  and  5th  pleas,  upon 
which  the  circuit  court  gave  judgment  in  favor  of  the  defendant,  are 
bad  in  law,  and  therefore  the  judgment  ought  to  be  reversed,  and 
judgment  thereon  be  entered  in  favor  of  the  United  States,  and  the 
cause  remanded  to  the  circuit  court  for  further  proceedings. 

16  P.  290;   12H.98;  1  Wal220;   10  Wal.  406,  407  ;    14  W.  502  ;   22  W.  177  ;  7  0.421. 


Richard    Smith,   Lessee  of  John  Lanning,   Plaintiff,  v.  John 

Vaughan  et  al. 

10  P.  366, 

Certificate  of  a  division  of  opinion  of  the  judges  of  the  circuit 
court  of  the  United  States  for  the  district  of  Pennsylvania,  upon  a 
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question  whether  a  plaintiff  in  ejectment  should  be  permitted  to  en- 
large the  term  laid  in  the  declaration,  on  a  scire  facias  to  revive  the 
judgment* 

IngersoU,  moved  to  dismiss  it 

[  *  367  ]  *  The  court  ordered  it  to  be  certified  to  the  circuit  court, 
as  the  opinion  of  the  court,  that  it  cannot  take  cognizance 
of  the  question  certified,  the  cause  being  one  resting  entirely  in  the 
discretion  of  the  circuit  court,  and,  therefore,  clearly  not  within  the 
<i*t  of  congress  of  the  29th  of  April,  1802.1 

7H.  186;  7Wal.680. 


Thomas  P.  Crowell,  Garnishee  of  the  Chesapeake  and  Dela- 
ware Canal  Company,  v.  John  Randell,  Jr.  Richard  Shoe- 
maker, Garnishee  of  the  Chesapeake  and  Delaware  Canal 
Company,  v.  John  Bandell,  Jr. 

10  P.  36S. 

Under  the  25th  section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  65, )  it  must  appear:  1.  That 
some  one  of  the  questions  stated  in  that  section  did  arise  in  the  state  court.  2.  That  the 
question  was  decided  by  the  state  court,  as  required  in  the  same  section.  3.  It  is  suffi- 
cient if  it  appear  by  clear  and  necessary  intendment  from  the  record,  that  the  question 
must  have  been  raised  and  decided;  it  need  not  appear  in  terms.  4.  It  is  not  sufficient 
that  a  question  might  have  arisen  or  been  applicable;  it  must  appear  it  did  arise,  and  was 
applied. 

The  record  in  this  case  showed  that  Randell,  having  recovered  a 
judgment  against  the  Chesapeake  and  Delaware  Canal  Company, 
under  the  laws  of  Delaware,  issued  process  of  garnishment  against 
these  plaintiffs  in  error,  and  the  parties  agreed  to  a  statement  of  facts, 
by  which  it  appeared  that  the  garnishees  were  indebted  to  the  corpo- 
ration for  tolls,  which  they  had  paid  to  the  agent  of  the  company  at 
Philadelphia  after  the  service  of  the  process,  under  certain  regula- 
tions made  by  the  company,  pursuant  to  which  no  tolls  were  payable 
in  Delaware.  It  was  agreed  these  regulations  were  made  to  prevent 
this  creditor  from  obtaining  payment. 

Webster  and  Clayton  moved  to  dismiss  the  cases  for  want  of  juris- 
diction. 

Sergeant,  contra. 


9  tals.  at  Large,  1st. 
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*  Story,  J.,  delivered  the  opinion  of  the  comet  [  *  391  ] 

This  ifl  a  writ  of  error  to  the  superior  court  of  the  State 
of  Delaware,  to  revise  the  judgment  of  the  court  of  errors  and  ap- 
peals of  the  said  State ;   the  record  of  which  judgment  had  been 
remanded  to  the  superior  court  of  the  same  State. 

A  motion  has  been  made  to  dismiss  the  suit  for  want  of  jurisdic- 
tion; upon  the  ground  that  there  is  nothing  apparent  upon  the 
record  to  bring  the  case  within  the  revising  power  of  this  court 
under  the  twenty-fifth  section  of  the  Judiciary  Act  of  1789,  c  20. 
That  section  confers  appellate  jurisdiction  in  this  court  from  final 
judgments  and  decrees  in  any  suit  in  the  highest  court  of  law  or 
equity  of  a  State  in  which  a  decision  in  the  suit  oould  be  had  in 
three  classes  of  cases :  first,  where  is  drawn  in  question  the  validity 
of  a  treaty  or  statute  of,  or  an  authority  exercised  under  the  United 
States,  and  the  decision  is  against  their  validity :  secondly,  where  is 
drawn  in  question  the  validity  of  a  statute  of,  or  an  authority  exer- 
cised under  any  State,  on  the  ground  of  their  being  repugnant  to  the 
constitution,  treaties,  or  laws  of  the  United  States,  and  the  decision 
is  in  favor  of  such  their  validity :  thirdly,  where  is  drawn  in  ques 
tion  the  construction  of  any  clause  of  the  constitution,  or  of  a  treaty 
or  statute  of,  or  commission  held  under  the  United  States,  and  the 
decision  is  against  the  title,  right,  privilege,  or  exemption  specially 
set  up  or  claimed  by  either  party,  under  such  clause  of  the 
said  constitution,  treaty,  statute,  *  or  commission.  The  [  *  392  J 
section  then  goes  on  to  provide  that  no  other  error  shall  be 
assigned  or  regarded  as  a  ground  of  reversal  in  any  such  case  as 
aforesaid,  than  such  as  appears  upon  the  face  of  the  record ;  and 
immediately  respects  the  beforementioned  questions  of  validity  or 
construction  of  the  said  constitution,  treaties,  statutes,  commissions, 
or  authorities  in  dispute. 

In  the  interpretation  of  this  section  of  the  act  of  1789,  it  has  been 
uniformly  held,  that  to  give  this  court  appellate  jurisdiction  two 
things  should  have  occurred  and  be  apparent  in  the  record :  first, 
that  some  one  of  the  questions  stated  in  the  section  did  arise  in  the 
court  below;  and  secondly,  that  a  decision  was  actually  made 
thereon  by  the  same  court,  in  the  manner  required  by  the  section. 
If  both  of  these  do  not  appear  on  the  record,  the  appellate  jurisdic- 
tion fails.  It  is  not  sufficient  to  show  that  such  a  question  might 
have  occurred,  or  such  a  decision  might  have  been  made  in  the  court 
below.  It  must  be  demonstrable  that  they  did  exist,  and  were 
made.  The  principal,  perhaps  the  only  important  difficulty  which 
has  ever  been  felt  by  the  court,  has  been  in  ascertaining  in  particular 
cases  whether  these  matters  (the  question  and  decision)  were  appar- 
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ent  on  the  record.  And  here  the  doctrine  of  the  court  has  been, 
that  it  is  not  indispensable  that  it  should  appear  on  the  record,  in 
totidem  verbis,  or  by  direct  and  positive  statement,  that  the  question 
was  made  and  the  decision  given  by  the  court  below  on  the  very 
point ;  but  that  it  is  sufficient,  if  it  is  clear,  from  the  facts  stated,  by 
just  and  necessary  inference,  that  the  question  was  made,  and  that 
the  court  below  must,  in  order  to  have  arrived  at  the  judgment  pro- 
nounced by  it,  have  come  to  the  very  decision  of  that  question  as 
indispensable  to  that  judgment. 

Although  this  has  been  the  course  of  the  decisions  in  this  court, 
as  to  the  extent  and  exercise  of  its  appellate  jurisdiction  over  the 
judgments  and  decrees  of  state  courts ;  yet  it  is  apparent  from  the 
arguments  on  the  present  occasion,  as  well  as  from  those  which  have 
been  addressed  to  us  on  several  other  late  occasions,  that  a  different 
impression  exists  at  the  bar ;  and  that  it  has  been  supposed  that  a 
much  wider  latitude  of  interpretation  of  the  twenty-fifth  section  of 
the  Judiciary  Act  of  1789  has  been  adopted  by  the  court.  To  cor- 
rect, at  least  as  far  as  in  us  lies,  this  mistaken  notion,  we  shall  now 
proceed  to  review  the  various  decisions  which  have  heretofore  been 
made  on  this  subject 

The  earliest  case  is  Owings  v.  Norwood's  Lessee, 
[  *  393  ]  5  Cranch,  344.  *  In  that  case,  it  clearly  appeared  that  the 
construction  of  a  treaty  was  before  the  state  court ;  and 
that  it  was  decided  that  the  right  of  the  party  was  not  protected  by 
the  treaty.  This  court  affirmed  the  decision  of  the  state  court. 
The  next  case  was  Smith  v.  The  State  of  Maryland,  6  Cranch,  286. 
In  that  case,  it  was  contended  that  the  court  had  no  jurisdiction, 
because  the  cause  turned  exclusively  upon  the  confiscation  laws  of 
Maryland ;  and  that  no  question  relative  to  the  construction  of  the 
treaty  of  peace,  did  or  could  occur.  But  upon  the  facts  stated  on 
the  record,  the  only  title  asserted  by  the  original  plaintiffs  was 
founded  on  the  confiscation  acts  of  Maryland ;  and  the  only  title  set 
up  by  the  original  defendant  was  for  a  British  alien,  protected  by 
the  treaty  of  peace.  If  that  title  was  so  protected,  then  the  plaintiffs 
were  not  entitled  to  the  relief  sought  by  the  bill ;  if  otherwise,  then 
the  plaintiffs  were  entitled  to  a  decree.  The  state  court  decided  that 
the  plaintiffs  were  so  entitled;  and  therefore  necessarily  decided 
against  the  treaty  as  a  protection.  The  jurisdiction  was  maintained 
by  this  court  upon  this  posture  of  the  facts ;  and  the  decision  of  the 
state  court  was  afterwards  affirmed.  But  the  court  said,  that  in 
order  to  decide  upon  the  main  question,  it  was  indispensable  to 
ascertain  what  the  nature  of  the  title  was,  to  which  the  treaty  was 
sought  to  be  applied. 
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The  next  case  was  Martin  v.  Hunter's  Lessee,  1  Wheaton, 
304,  355.  There  the  original  case  came  before  the  court  upon  an 
agreed  statement  of  facts,  upon  which  the  state  court  gave  judgment 
against  the  original  defendant.  That  judgment  was  upon  a  writ  of 
error  reversed  by  this  court ;  and  when  the  cause  came  afterwards 
before  this  court  upon  a  second  writ  of  error,  the  objection  was 
taken  that  the  original  case  was  not  within  the  twenty-fifth  section 
of  the  Judiciary  Act.  Upon  this  occasion,  the  court,  after  stating  the 
material  facts  in  the  agreed  case,  said :  u  It  is  apparent,  from  this 
nummary  explanation,  that  the  title  thus  set  up  by  the  plaintiff  might 
be  open  to  other  objections ;  but  the  title  of  the  defendant  in  error 
[against  which  the  state  court  had  decided]  was  perfect  and  com- 
plete, if  it  was  protected  by  the  treaty  of  1783.1  If,  therefore,  this 
court  had  authority  to  examine  into  the  whole  record,  and  to  decide 
upon  the  legal  validity  of  the  title  of  the  defendant,  as  well  as  its 
application  to  the  treaty  of  peace,  it  would  be  a  case  within  the 
express  purview  of  the  twenty-fifth  section  of  the  act ;  for  there  was 
'nothing  in  the  record  upon  which  the  court  below  could  have 
decided  but  upon  the  title,  as  connected  with  the  treaty. 
And  if  the  *  title  was  otherwise  good,  its  sufficiency  must  [  *  394  ] 
have  depended  altogether  upon  its  protection  under  the 
treaty.  Under  such  circumstances,  it  was  strictly  a  suit  where  was 
drawn  in  question  the  construction  of  a  treaty,  and  the  decision  was 
against  the  title  specially  set  up  or  claimed  by  the  defendants.  It 
would  then  fall  within  the  very  terms  of  the  act." 

The  next  case  was  Inglce  v.  Coolidge,  2  Wheat  363,  where  a 
motion  was  made  to  dismiss  the  writ  of  error  upon  the  ground  that 
there  was  nothing  apparent  upon  the  record  which  brought  the  case 
within  the  appellate  jurisdiction  of  this  court,  under  the  twenty-fifth 
section  of  the  act  of  1789.  The  court  were  of  this  opinion,  and 
accordingly  dismissed  the  writ  of  error. 

The  next  case  was  Miller  v.  Nicholls,  4  Wheat.  311,  315.  Mr. 
Chief  Justice  Marshall,  in  delivering  the  opinion  of  the  court,  said : 
"  It  does  not  appear  from  the  record,  that  either  the  constitutionality 
of  the  law  of  Pennsylvania,  or  any  act  of  congress  was  drawn  in 
question.  It  would  not  be  required  that  the  record  should,  in  terms, 
state  a  misconstruction  of  an  act  of  congress,  or  that  an  act  of  con- 
gress was  drawn  in  question.  It  would  have  been  sufficient,  to  give 
this  court  jurisdiction  of  the  cause,  that  the  record  should  show  that 
an  act  of  congress  was  applicable  to  the  case.  This  is  not  shown 
by  the  record."  The  language  used  in  this  last  sentence,  has  been 
often  cited ;  as  if  it  imported,  that  if  an  act  of  congress  was  shown 
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to  be  applicable  to  the  case,  although  it  was  not  in  fact  applied  by 
the  decision  of  the  state  court,  it  would  sustain  the  appellate  juris- 
diction of  this  court  That  was  certainly  not  the  understanding  of 
the  chief  justice  or  of  the  court  The  case  of  Miller  r.  NichoUs  was 
decided  in  the  state  court,  upon  an  agreed  statement  of  facts ;  by 
which  it  appeared  that  Nicholls  was  a  debtor  both  to  the  United 
States  and  to  the  State  of  Pennsylvania ;  and  the  question  raised 
was,  whether  the  United  States,  or  the  State  of  Pennsylvania,  was 
entitled  to  certain  money  of  Nicholls,  then  in  court,  as  the  creditor 
of  Nicholls.  The  United  States  claimed  it  in  virtue  of  the  priority 
given  by  the  act  of  the  3d  of  March,  1797,  c.  74.1  But  it  did  not 
appear  in  the  statement  of  facts,  that  Nicholls  was  then  in  a  state 
of  insolvency ;  and  if  he  was  not,  then  the  priority  of  the  United 
States  did  not  attach ;  or,  in  other  words,  the  act  of  congress  was 
not  applicable  to  it  It  is  to  this  state  of  the  facts  that  the  lan- 
guage of  the  chief  justice  was  addressed.     He  added,  "  had  the  fact 

of  insolvency  appeared  upon  the  record,  that  would  have 
[  *  395  ]  enabled  *  this  court  to  revise  the  judgment  of  the  supreme 

court  of  Pennsylvania."  And  why  ?  it  may  be  asked.  Be- 
cause,  upon  the  statement  of  facts,  the  state  court  must,  under  these 
circumstances,  have  misconstrued  the  act  of  congress  or  disregarded 
it ;  for  otherwise  they  would  not  have  given  the  judgment  which 
was  sought  to  be  revised* 

That  this  is  the  true  explanation  of  this  case,  does  not  admit  of 
controversy.  In  the  very  next  case,  William*  v.  Norris,  12  Wheat 
117, 124,  6  Cond.  Rep.  462,  where  this  very  expression,  in  Miller  t>. 
Nicholls,  was  relied  on  in  argument  to  establish  the  position  that  it 
is  sufficient  to  give  the  court  jurisdiction  that  the  record  should  show 
that  an  act  of  congress  was  applicable  to  the  case,  the  chief  justice 
gave  the  very  explanation  of  it  which  is  now  insisted  on,  and  added, 
"  had  the  record  shown  that  this  was  a  case  of  insolvency,  so  that 
an  act  of  congress  applied  to  it,  that  act  must  have  been  miscon- 
strued or  its  obligation  denied,  when  the  court  decreed  the  money  to 
Pennsylvania ;  and  the  court  were  of  opinion  that  the  act  could  not 
be  evaded  by  the  omission  to  refer  to  it  in  the  judgment,  or  to 
spread  it  on  the  record."  In  the  case  of  Williams  v.  Norris,  this 
court  dismissed  the  writ  of  error,  because  it  was  not  stated  on  the 
record  that  the  constitutionality  of  the  act  of  Tennessee,  set  up  in 
that  case,  was  drawn  in  question.  In  Fisher  v.  Cockerill,  5  Pet  258, 
the  case  of  Miller  ».  Nicholls  was  again  cited,  and  commented  on 
by  the  chief  justice,  and  the  same  explanation  of  the  decision  was 
recognized  and  enforced ;  and,  because  the  facts  did  not  appear  on 
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the  record,  which  would  bring  the  case  within  the  terms  of  the  25th 
section  of  the  act  of  1789,  the  writ  of  error,  in  Fisher  v.  Cockerill, 
was  also  dismissed. 

Bat,  to  proceed  with  the  other  cases  in  their  chronological  order: 
the  next  case  was  Hickie  i>.  Starke,  1  Pet  98.  There  a  motion  was 
made  to  dismiss  the  writ  of  error  for  the  want  of  jurisdiction.  Mr. 
Chief  Justice  Marshall,  in  delivering  the  opinion  of  the  court  dis* 
missing  the  writ  of  error,  said:  "  In  the  construction  of  that  section, 
[the  25th,]  the  court  has  never  required  that  the  treaty  or  act  of  con- 
gress, under  which  the  party  claims,  who  brings  the  final  judgment 
of  a  state  court  into  review  before  this  court,  should  have  been 
pleaded  specially  or  spread  on  the  reoord.  But  it  has  always  been 
deemed  essential  to  the  exercise  of  jurisdiction  in  such  a 
•  case,  that  the  record  should  show  a  complete  title  under  *  the  [  *  396  ] 
treaty  or  act  of  congress,  and  that  the  judgment  of  the  court 
is  in  violation  of  that  treaty." 

The  next  case  was  Wilson  v.  The  Blackbird  Creek  Marsh  Com* 
pany,  2  Pet  245,  250.  In  that  case,  the  chief  justice,  in  delivering 
the  opinion  of  the  court  sustaining  the  jurisdiction,  said :  "  We  think 
it  impossible  to  doubt  that  the  constitutionality  of  the  act  [of  Dela 
ware]  was  the  question  and  the  only  question,  which  could  have  been 
discussed  in  the  state  court.  That  question*  must  have  been  dis- 
cussed and  decided.  This  court  has  repeatedly  decided  in  favor  of 
its  jurisdiction  in  such  a  case.  Martin  v.  Hunter's  Lessee,  1  Wheat 
304,  Miller  v.  NichoUs,  4  Wheat  311,  and  Williams  v.  Norris,  12 
Wheat  117,  are  expressly  in  point  They  establish,  as  fb*  as  pre- 
cedents can  establish  any  thing,  that  it  is  not  necessary  to  state  in 
terms  on  the  record,  that  the  constitution  or  a  law  of  the  United 
States  was  drawn  in  question.-  It  is  sufficient  to  bring  the  case 
cvithin  the  provisions  of  the  25th  section  of  the  Judicial  Act,  if  the 
record  shows,  that  the  constitution  or  a  law  or  a  treaty  of  the  United 
States,  must  have  been  misconstrued,  or  the  decision  could  not  have 
been  made ;  or,  as  in  this  case,  that  the  constitutionality  of  a  state 
law  was  questioned,  and  the  decision  was  in  favor  of  the  party 
claiming  under  such  law." 

The  next  case  was  Satterlee  v.  Matthewson,  2  Pet  380, 410,  where 
Mr.  Justice  Washington,  in  delivering  the  opinion  of  the  court  sus- 
taining the  jurisdiction,  after  citing  prior  cases,  said:  "If  it  suf- 
ficiently appear  from  the  record  itself,  that  the  repugnancy  of  a 
statute  of  a  State  to  the  constitution  of  the  United  States  was 
drawn  into  question,  or  that  that  question  was  applicable  to  the  case ; 
this  court  has  jurisdiction  of  the  cause  under  the  section  of  the  act 
referred  to,  although  the  record  should  not  in  terms  state  a  miscon- 
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struction  of  the  constitution  of  the  United  States,  or  that  the  repug- 
nancy  of  the  statute  of  the  State  to  any  part  of  that  constitution 
was  drawn  into  question."  But  he  immediately  adds,  as  explana- 
tory of  his  remarks,  and  to  correct  their  generality :  "  Now,  it  is 
manifest  from  this  record,  not  only  that  the  constitutionality  of  the 
statute  of  the  8th  of  April,  1826,  was  drawn  into  question,  and  was 
applicable  to  the  case ;  but  that  it  was  so  applied  by  the  judge,  and 
formed  the  basis  of  his  opinion  to  the  jury,  that  they  should  find 
in  favor  of  the  plaintiff,  if  in  other  respects  she  was  entitled  to  a 
verdict  It  is  equally  manifest  that  the  right  of  the  plaintiff  to  re- 
cover in  that  action  depended  on  that  statute." 

The  next  case  was  Harris  v.  Dennie,  3  Pet  292,  302, 
[  *  397  ]  *  where  the  court,  in  answer  to  the  objection  of  a  want  of 
jurisdiction,  because  it  did  not  appear  upon  the  record  that 
any  question  within  the  25th  section  arose  in  the  state  court  upon  the 
special  verdict,  said :  "  It  has  been  often  decided  in  this  court 
that  itt  is  not  necessary  that  it  should  appear,  in  terms,  upon  the 
record,  that  any  such  question  was  made.  It  is  sufficient,  if,  from 
the  facts  stated,  such  a  question  must  have  arisen,  and  the  judg- 
ment of  the  state  court  would  not  have  been  what  it  is  if  there  had 
not  been  a  misconstruction  of  some  act  of  congress,  or  a  decision 
against  the  validity  of  the  right,  title,  privilege  or  exemption  set  up 
under  it" 

The  next  case  was  Craig  v.  The  State  of  Missouri,  4  Pet  410,  in 
which  Mr.  Chief  Justice  Marshall,  in  affirming  the  jurisdiction  of 
the  court,  said :  "  To  give  jurisdiction  to  this  court  it  must  appear 
in  the  record,  1st,  that  the  validity  of  a  statute  of  the  State  of  Mis- 
souri was  drawn  in  question,  on  the  ground  of  its  being  repugnant 
to  the  constitution  of  the  United  States ;  2d,  that  the  decision  was 
in  favor  of  its  validity."  And  again,  "  There  has  been  a  perfect  uni- 
formity in  the  construction  given  by  this  court  to  the  25th  section  of 
the  Judicial  Act  That  construction  is,  that  it  is  not  necessary  to  state, 
in  terms,  in  the  record,  that  the  constitution  or  a  treaty  or  law  of  the 
United  States  has  been  drawn  in  question,  or  the  validity  of  a  state 
.aw  on  the  ground  of  its  repugnance  to  the  constitution.  It  is  suf- 
ficient if  the  record  shows  that  the  constitution,  or  a  treaty  or  law  of 
the  United  States  might  have  been  construed,  or  that  the  constitu- 
tionality of  a  state  law  must  have  been  questioned ;  and  the  decision 
has  been  in  favor  of  the  party  claiming  under  such  law." 

In  Fisher  v.  Cockerill,  5  Pet  256,  the  cases  of  Harris  v.  Dennie, 
and  Craig  v.  The  State  of  Missouri  were  reviewed,  and  the  doctrine 
stated  therein  confirmed ;  and  Mr.  Chief  Justice  Marshall,  after  that 
review,  added :    "  We  say,  with  confidence,  that  this  court  has  nevei 
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taken  jurisdiction  unless  the  case,  as  stated  in  the  record,  was  brought 
within  the  provisions  of  the  25th  section  of  the  Judicial  Act." 

In  Davis  v.  Packard,  6  Pet.  41,  48,  Mr.  Justice  Thompson  said : 
M  It  has  also  been  settled  that,  in  order  to  give  jurisdiction  to  this 
court  under  the  25th  section  of  the  Judiciary  Act,  it  is  not  necessary 
that  the  record  should  state,  in  terms,  that  an  act  of  congress  was, 
in  point  of  fact,  drawn  in  question.  It  is  sufficient  if  it  appears 
from  the  record  that  an  act  of  congress  was  applicable  to 
the  *  case,  and  was  misconstrued,  or  the  decision  in  the  [  *  398  ] 
state  court  was  against  the  privilege  or  exemption  specially 
set  up  under  such  statute. 

In  The  Mayor  of  the  City  of  New  Orleans  v.  De  Armas,  9  Pet 
234,  where  the  suit  was  dismissed  for  want  of  jurisdiction,  the  chief 
justice,  in  delivering  the  opinion  of  the  coqrt,  said :  "  We  can  inquire 
only,  whether  the  record  shows  that  the  constitution,  or  a  treaty  or  a 
law  of  the  United  States  has  been  violated  by  the  decision  of  the 
state  court.  To  sustain  the  jurisdiction  of  the  court  in  the  case  now 
under  consideration,  it  must  be  shown  that  the  title  set  up  by  the  city 
of  New  Orleans  is  protected  by  the  treaty  ceding  Louisiana  to  the 
United  States,  or  by  some  act  of  congress  applicable  to  that  title. 

These  are  all  the  cases,  it  is  believed,  in  which  the  construction 
of  the  25th  section  of  the  Judiciary  Act  has  been  made  matter  of 
controversy ;  and  they  extend  over  a  period  of  more  than  twenty-five 
years.  They  exhibit  a  uniformity  of  interpretation  of  that  section, 
which  has  never  been  broken  in  upon.  They  establish,  so  far  as  a 
course  of  decision  can  establish,  the  propositions  already  stated  in  the 
early  part  of  this  opinion.  The  period  seems  now  to  have  arrived  in 
which  the  court  should,  upon  a  full  review  of  all  the  cases,  with  a 
view  to  close,  if  possible,  all  future  controversy  on  the  point,  reaffirm 
the  interpretation  which  they  have  constantly  maintained.  It  is  that, 
to  bring  a  case  within  the  25th  section  of  the  Judiciary  Act,  it  must 
appear  upon  the  face  of  the  record  :  1.  That  some  one  of  the  ques- 
tions stated  in  that  section  did  arise  in  the  state  court  2.  That  the 
question  was  decided  by  the  state  court,  as  required  in  the  same  sec- 
tion. 3.  That  it  is  not  necessary  that  the  question  should  appear 
on  the  record  to  have  been  raised,  and  the  decision  made  in  direct 
and  positive  terms,  ipsissimis  verbis^  but  that  it  is  sufficient  if  it  ap- 
pears, by  clear  and  necessary  intendment,  that  the  question  must  have 
been  raised  and  must  have  been  decided  in  order  to  have  induced  the 
judgment  4.  That  it  is  not  sufficient  to  show  that  a  question  might 
have  arisen  or  been  applicable  to  the  case,  unless  it  is  further  shown, 
on  the  record,  that  it  did  arise,  and  was  applied  by  the  state  court  to 
the  case. 
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If,  with  these  principles  in  view,  we  examine  the  record  before  us, 
it  is  very  clear  that  this  court  has  no  appellate  jurisdiction.  No 
question  appears  to  be  raised,  or  decision  made  by  the  state  court 

within  the  purview  of  the  25th  section.  The  statement  of 
[  *  399  ]  *  facts  upon  which  the  judgment  against  the  garnishee  (the 

plaintiff  in  error)  was  given,  presents  no  question  as  to  the 
constitutionality  of  the  laws  of  Delaware  relative  to  garnishees ;  and 
no  right  set  up  by  the  Chesapeake  and  Delaware  Canal  Company, 
under  their  charters,  which  has  been  infringed,  in  violation  of  the 
constitution  of  the  United  States.  So  far  as  we  can  perceive  from 
the  record,  the  judgment  had  no  reference  to  any  constitutional 
question  whatsoever,  but  proceeded  upon  general  principles  of  law, 
applicable  to  cases  of  garnishment.  If,  indeed,  we  were  compelled 
to  draw  any  conclusion,  it  would  be  that  the  judgment  proceeded 
upon  the  ground  stated  at  the  bar,  that  the  payment  of  the  tolls  for 
which  the  plaintiff  was  held  liable  as  garnishee,  was  a  meditated  fraud 
upon  the  garnishee  laws  of  Delaware,  and  a  violation  of  the  charters 
and  by-laws  of  the  company.  But  it  is  unnecessary  for  us  to  draw 
any  such  conclusion,  since  there  is  a  total  absence  from  the  record 
of  any  question  and  decision  which  would  give  this  court  jurisdiction. 
The  judgment  of  the  court  is  that  the  suit  must  be  dismissed  for 
want  of  jurisdiction. 

10  P  201 ;  12  P.  60, 102, 607  ;  13  P.  163 ;  14  P.  640  ;  16  P.  18 ;  6  H.  843  ;  7  H.  666, 738; 
9  H.  421;  12  H.  Ill;  14  H.  149;  15  H.  304 ;  18  H.  611  ;  1  Wat.  116;  OWal.382; 
13  W.  203;  14  W.  21,  86 ;  16  W.  189;  20  W.  628;  6  0.  44'4. 


John  Haoan,  Plaintiff  in  Error,  v.  Charles  F.  Luoas. 

10  P.  400. 

The  first  levy  on  property,  whether  made  under  the  jurisdiction  of  the  United  States  or  of 
a  State,  withdraws  the  property  from  the  reach  of  process  from  the  other  jurisdiction. 

Property,  levied  on  by  a  sheriff  in  Alabama,  and  claimed  by  a  third  person,  not  a  party  to 
the  execution,  who  has  given  a  bond  to  redeliver  it  to  the  sheriff  when  the  title  has  been 
tried,  and  who  has  taken  the  other  steps  to  try  his  title,  provided  for  by  the  law  of  that 
State,  is  still  in  the  custody  of  the  law  of  the  State,  so  that  it  is  not  open  to  a  levy  by  the 
marshal  of  the  United  States. 

The  case  is  stated  in  the  opinion  of  the  court 

[  *  401  ]      *  M'Lban,  J.,  delivered  the  opinion  of  the  court. 

This  writ  of  error  is  prosecuted  by  the  plaintiffs  to  reverse 
a  judgment  of  the  district  court,  vested  with  the  powers  of  a  circuit 
court,  for  the  southern  district  of  Alabama. 

The  record  in  the  district  court  states  that  on  the  14th  of  December, 
1833,  a  judgment  was  entered  in  that  court,  in  favor  of  John  Hagan, 
against  William  D.  Bynum  and  Alexander  APDade,  for  the  sum  of 
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$2,972*68,  besides  costs ;  and  that  an  execution  was  issued  against 
the  goods  and  chattels,  lands  and  tenements  of  the  defendants,  which, 
on  the  19th  of  February,  1834,  was  levied  on  several  slaves  that 
were  claimed  by  Charles  F.  Lucas,  who  gave  bond  to  try  the  right 
of  property.  At  the  time  of  the  levy,  the  slaves  were  in  the  posses- 
sion of  the  claimant 

And  the  question  as  to  the  right  of  property  being  brought  before 
the  court,  under  a  statute  of  the  State;  the  claimant,  Lucas,  as 
stated  in  the  bill  of  exceptions,  gave  in  evidence  three  records,  certi- 
fied by  the  clerk  of  the  circuit  court  of  Montgomery  county,  Alabama, 
of  three  judgments  rendered  in  that  court,  at  September  term,  for 
various  amounts,  against  the  above  defendants,  Bynum  and  M'Dade; 
and  upon  which  judgments  it  was  proved,  executions  had  regularly 
issued  to  the  sheriff  of  Montgomery  county,  which,  on  the  10th  of 
October.  1833,  were  levied  on  the  same  slaves  taken  in  execution  by 
the  marshal,  as  above  stated ;  and  that  the  claimant  filed  his  affidavit 
on  the  25th  of  November,  1833,  in  the  mode  prescribed  by  the 
statute ;  setting  forth  that  the  slaves  were  not  the  property  of  the 
defendants  in  the  execution,  but  were  his  property,  and  gave  bond 
and  security  to  the  sheriff  as  required  by  the  statute,  for  the  forth- 
coming of  said  property,  if  it  should  be  found  subject  to  said  execu- 
tions ;  and  for  all  costs  and  charges  for  the  delay,  &c. 

On  the  giving  of  this  bond,  the  slaves  were  delivered  to  the  pos- 
session of  the  claimant ;  and  these  proceedings  were  returned  by  the 
sheriff  to  the  circuit  court  of  Montgomery  county.  And 
the  records  *  showed,  that  at  the  March  and  November  [  *  402  ] 
terms  in  1834,  the  proceedings  for  the  trial  of  the  right  of 
property  were  continued.  The  record  was  certified  on  the  4th  of 
December,  1834. 

Upon  this  evidence  the  court  instructed  the  jury  that  if  they  be- 
lieved that,  previously  to  the  levy  of  the  marshal,  the  slaves  had  been 
levied  on  by  the  sheriff  of  Montgomery  county,  and  that  they  had 
been  delivered  to  Lucas,  on  his  making  oath  and  giving  bond,  as 
required  by  the  statute ;  and  if  they  believed  that  the  proceedings  on 
said  claim  were  still  pending  and  undetermined  in  the  circuit  court, 
that  the  property  -^as,  in  the  opinion  of  the  court,  considered  as  in 
the  custody  of  the  law,  and  consequently  not  subject  to  be  levied  on 
by  the  marshal. 

And  the  counsel  for  the  defendant  objected  to  the  records  from  the 
circuit  court  of  Montgomery,  as  showing  the  pendency  of  the  suit  in 
that  court,  respecting  the  right  of  property,  as  a  term  of  the  court  had 
intervened  between  the  certification  of  the  record  and  the  time  of 
using  it  in  evidence.    But  the  court  overruled  the  objection,  saying 

15  • 
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the  pendency  of  the  suit  was  a  matter  of  fact  for  the  jury  to  deter- 
mine ;  and  that  they  might  infer  from  the  proof  before  them,  that  the 
suit  was  still  pending,  which  presumption  might  be  rebutted  by  the 
plaintiff  in  the  execution,  &c. 

The  statute  of  Alabama,  under  which  this  proceeding  took  place, 
was  passed  on  the  24th  of  December,  1812,  and  provides  that  where 
any  sheriff  shall  levy  execution  on  property,  claimed  by  any  person 
not  a  party  to  such  execution,  such  person  may  make  oath  to  such 
property,  on  which  the  sale  shall  be  postponed  by  the  sheriff,  until 
the  next  term  of  the  court ;  and  the  court  is  required  to  make  up  an 
issue  to  try  the  right  of  property,  &c,  and  the  claimant  is  required 
to  give  bond,  conditioned  to  pay  the  plaintiff  all  damages  which  the 
jury,  on  the  trial  of  the  right  of  property,  may  assess  against  him, 
&c, ;  and  it  is  made  the  duty  of  the  sheriff  to  return  the  property 
levied  upon  to  the  person  out  of  whose  possession  it  was  taken,  upon 
such  person  entering  into  bond,  with  security,  to  the  plaintiff  in  ex- 
ecution, in  double  the  amount  of  the  debt  and  costs,  conditioned  for 
the  delivery  of  the  property  to  the  sheriff,  whenever  the  claim  of  the 
property  so  taken  shall  be  determined  by  the  court ;  and  on  failure  to 
deliver  the  property,  the  bond,  on  being  returned  into  the  clerk's  office, 
is  to  have  the  effect  of  a  judgment. 

The  principal  question  in  this  case  is,  whether  the  slaves 
[  *  403  ]  referred  *  to  were  liable  to  be  taken  in  execution,  by  the 
marshal,  under  the  circumstances  of  the  case. 

Had  the  property  remained  in  the  possession  of  the  sheriff,  under 
the  first  levy,  it  is  clear  the  marshal  could  not  have  taken  it  in  execu- 
tion, for  the  property  could  not  be  subject  to  two  jurisdictions  at  the 
same  time.  The  first  levy,  whether  it  were  made  under  the  federal 
or  state  authority,  withdraws  the  property  from  the  reach  of  the  pro- 
cess of  the  other. 

Under  the  state  jurisdiction,  a  sheriff  having  execution  in  his  hands, 
may  levy  on  the  same  goods  ;  and  where  there  is  no  priority  on  the 
sale  of  the  goods,  the  proceeds  should  be  applied  in  proportion  to  the 
sums  named  in  the  executions.  And  where  a  sheriff  has  made  a  levy, 
and  afterwards  receives  executions  against  the  same  defendant,  he 
may  appropriate  any  surplus  that  shall  remain,  sifter  satisfying  the 
first  levy,  by  the  order  of  the  court. 

But  the  same  rule  does  not  govern  where  the  executions,  as  in  the 
present  case,  issue  from  different  jurisdictions.  The  marshal  may 
apply  moneys,  collected  under  several  executions,  the  same  as  the 
sheriff.  But  this  cannot  be  done  as  between  the  marshal  and  the 
sheriff. 

A  most  injurious  conflict  of  jurisdiction  would  be  likely,  often,  to 
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arise  between  the  federal  and  the  state  courts,  if  the  final  process  of 
the  one  could  be  levied  on  property  which  had  been  taken  by  the 
process  of  the  other. 

The  marshal  or  the  sheriff  as  the  case  may  be,  by  a  levy,  acquires 
a  special  property  in  the  goods,  and  may  maintain  an  action  for  them. 
Bnt  if  the  same  goods  may  be  taken  in  execution,  at  the  same  time 
by  the  marshal  and  the  sheriff,  does  this  special  property  vest  in  the 
one,  or  the  other,  or  both  of  them  ? 

No  such  case  can  exist ;  property  once  levied  on,  remains  in  the 
custody  of  the  law,  and  it  is  not  liable  to  be  taken  by  another  execu- 
tion, in  the  hands  of  a  different  officer ;  and  especially  by  an  officer 
acting  under  a  different  jurisdiction. 

But  it  is  insisted  in  this  case,  that  the  bond  is  substituted  for  the 
property ;  and  consequently  that  the  property  is  released  from  the 
levy. 

The  law  provides  that  the  property  shall  be  delivered  into  the  pos- 
session of  the  claimant,  on  his  giving  bond  and  security  in  double 
the  amount  of  the  debt  and  costs,  that  he  will  return  it  to  the  sheriff 
if  it  shall  be  found  subject  to  the  execution. 

*  Is  there  no  lien  on  property  thus  situated,  either  under  [  *  404  ] 
the  execution  or  the  bond  ? 

That  this  bond  is  not  in  the  nature  of  a  bond  given  to  prosecute  a 
writ  of  error,  or  on  an  appeal,  is  clear.  The  condition  is,  that  the 
property  shall  be  returned  to  the  sheriff,  if  the  right  shall  be  adjudged 
against,  the  claimant  Now  it  would  seem  that  this  bond  cannot  be 
considered  as  a  substitute  for  the  property,  as  the  condition  requires 
its  return  to  the  sheriff.  The  object  of  the  legislature  in  requiring 
this  bond,  was  to  insure  the  safe  keeping  and  faithful  return  of  the 
property,  to  the  sheriff,  should  its  return  be  required.  If,  then,  the 
property  is  required  by  the  statute  and  the  condition  of  the  bond  to 
be  delivered  to  the  sheriff  on  the  contingency  stated,  can  it  be  liable 
to  be  taken  and  sold  on  execution  ? 

If  the  property  be  liable  to  execution,  a  levy  must  always  produce 
a  forfeiture  of  the  condition  of  the  bond.  For  a  levy  takes  the  prop- 
erty out  of  the  possession  of  the  claimant,  and  renders  the  perform- 
ance of  his  bond  impossible.  Can  a  result  so  repugnant  to  equity 
and  propriety  as  this,  be  sanctioned  ?  Is  the  law  so  inconsistent  as 
to  authorize  the  means  by  which  the  discharge  of  a  legal  obligation 
is  defeated,  and  at  the  same  time  exact  a  penalty  for  the  failure  ? 
This  would,  indeed,  be  a  reproach  to  the  law  and  to  justice.  The 
maxim  of  the  law  is,  that  it  injures  no  man,  and  can  never  produce 
injustice. 

On  the  giving  of  the  bond,  the  property  is  placed  in  the  possession 
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of  the  claimant.  His  custody  is  substituted  for  the  custody  of  the 
sheriff.  The  property  is  not  withdrawn  from  the  custody  of  the  law. 
In  the  hands  of  the  claimant,  under  the  bond  for  its  delivery  to  the 
sheriff,  the  property  is  as  free  from  the  reach  of  other  processes  as  it 
would  have  been  in  the  hands  of  the  sheriff 

In  Holt,  643,  and  1  Show.  174,  it  was  resolved  by  Holt,  chief  jus- 
tice, that  goods,  being  once  seized  and  in  custody  of  the  law,  they 
could  not  be  seized  again  by  the  same  or  any  other  sheriff;  nor  can 
the  sheriff  take  goods  which  have  been  distrained,  pawned  or  gaged 
for  debt ;  4  Bac  Ab.  389 ;  nor  goods  before  seized  on  execution,  un- 
less the  first  execution  was  fraudulent,  or  the  goods  were  not  legally 
seized  under  it. 

In  Woodfall's  Tenant's  Law,  389,  it  is  said :  By  the  seizure  under 

the  execution,  the  goods  were  in  the  custody  of  the  law,  and  were 

not,  therefore,  distrainable ;  for  it  is  repugnant,  ex  vi  termini,  that  it 

should  be  lawful  to  take  the  goods  out  of  the  custody  of 

[  *  405  ]  the  law ;  *  and  that  cannot  be  a  pledge  which  cannot  be 

reduced  into  actual  possession. 

In  3  Mun.  417,  the  court  decided  that  the  lien,  by  virtue  of  a  writ 
of  fieri  facias,  upon  the  property  of  the  debtor,  is  not  released  by 
his  giving  a  forthcoming  bond,  but  continues  until  such  bond  is  for- 
feited. 

In  that  case,  the  defendant's  property  having  been  levied  on  by  an 
execution  in  the  hands  of  the  sheriff,  was  suffered  to  remain  in  his 
possession,  on  his  giving  a  forthcoming  bond  for  the  delivery  of  the 
goods  on  the  day  of  sale ;  but  before  the  day  of  sale  the  defendant 
delivered  the  goods  in  satisfaction  of  another  execution,  and  the 
question  was  made  whether  the  forthcoming  bond  released  the  lien 
of  the  first  execution. 

In  his  opinion,  Judge  Roane  draws  the  following  distinctions  be- 
tween a  forthcoming  bond,  and  what  is  called  a  replevy  bond,  under 
the  statute  of  Virginia.  1.  A  replevy  bond  under  the  act  operated  a 
release  of  the  property.  2.  Because  the  surety  therein  is  to  be 
approved  by  the  creditor ;  a  circumstance  very  material  in  a  bond 
considered  as  a  substitute  for  an  execution,  and  wanting  as  to  the 
sureties  upon  forthcoming  bonds.  3.  Because  a  replevy  bond  obtain- 
ed the  force  of  a  judgment  by  the  mere  giving  thereof;  though  its 
execution  was  suspended  till  the  expiration  of  the  three  months,  and 
did  not  owe  its  obligation,  as  a  judgment,  to  the  breach  of  the  con* 
dition  thereof,  as  is  the  case  of  forthcoming  bonds. 

The  bond  given  by  the  claimant  Lucas,  bears  a  strong  analogy  to 
a  forthcoming  bond.  By  the  latter,  the  goods  were  to  be  delivered  to 
the  sheriff  on  the  day  of  sale ;  by  the  former,  the  goods  were  to  be 
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delivered  to  the  sheriff  so  soon  as  the  right  shall  be  determined 
against  the  claimant  In  neither  bond  is  the  plaintiff  in  the  execution 
consulted,  as  is  done  in  a  replevy  bond,  as  to  the  sufficiency  of  the 
surety ;  nor  do  either  of  these  bonds,  like  the  replevy  bond,  operate 
as  a  judgment,  until  a  breach  of  the  condition.  In  fact,  the  bond 
under  the  Alabama  statute  is  substantially  a  forthcoming  bond. 

In  a  late  case,  the  supreme  court  of  Alabama  decided  the  same 
question  which  is  made  on  this  bond,  on  a  bond  given  for  the  deliv- 
ery of  property  under  the  attachment  law*  of  that  8tate.  They 
decided  that  the  giving  of  the  bond  did  not  release  the  goods  from 
the  lien  of  the  attachment  A  contrary  decision  had  been  given  by 
the  court  in  a  case  similar ;  but  on  further  examination  and  more 
mature  reflection,  two  of  the  three  judges  made  the  above  decision* 
This  adjudication  being  made  on  the  construction  of  a  stat- 
utory proceeding,  *  and  by  the  supreme  court  of  the  State,  [  *  406  ] 
forms  a  rule  for  the  decision  of  this  court 

We  think  thai  part  of  the  chaxge  to  the  jury  by  the  district  court 
which  respected  the  pendency  of  the  suit  in  the  stele  court,  and  which 
was  excepted  to,  was  substantially  correct ;  and  we  are  of  opinion 
that  on  principle  and  authority,  and  also  under  the  construction  given 
so  the  statute  by  the  supreme  court  of  4he  State,  the  judgment  of 
the  district  court  must  be  affirmed. 

4JB.4;   17  H.  471;  8>a688;   8Wal.8M;  f  Will.  166:  13W.  714.787;  IfiW.fflOs 

19  W.  223;  20  W.  892 ;  22  W.  258. 


David  B.  Macomb,  Henry  W.  Brackenridge,  and  William  B. 
Nuttall  v.  Marcus  A#  Armstsad,  Administrator  of  John  G. 
Armstead. 

10  P.  407, 

Though  a  transcript  of  the  record  below  baa  been  lodged  with  the  clerk  by  the  plaintiff'  ia 
error,  the  defendant  can  not  have  the  cause  docketed  and  dismissed  without  producing  the 
certificate  of  the  clerk  of  the  eoort  below,  as  required  by  the  rule. 

Error  to  the  court  of  appeals  for  the  territory  of  Florida. 

Masons  for  the  defendant  in  error,  moved  the  court  to  docket  and 
dismiss  this  writ  of  error,  under  the  19th  rule  of  this  court  for  Febru- 
ary term,  1806.  On  consideration,  the  court  was  of  opinion  that  the 
defendant  in  error,  to  entitle  himself  to  the  benefit  of  the  rule,  must 
produce  the  certificate  of  the  clerk,  as  required  by  the  rule,  though 
the  transcript  had  been  lodged  with  the  clerk  of  the  plaintiff  Where* 
upon  it  was  ordered  by  the  court  that  the  said  motion  be  and  the 
same  was  overruled* 
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Samuel  Packer  and  others,  v.  Henry  Nixon,  Administrator  of 

Matthias  Aspden,  deceased* 

10  P.  408. 

Under  the  6th  section  of  the  act  of  April  29, 1809,  (S  8tats.  at  Large,  159,)  a  question 
depending  on  the  discretion  of  the  circuit  court,  can  not  be  certified  to  this  coon. 

The  case  is  stated  in  the  opinion  of  the  court. 

Williams,  for  Mrs.  Poole  and  Mrs.  Jones. 

Coze,  for  John  A.  Brown,  administrator. 

higersolly  for  the  executor. 

Rawle,  for  John  Aspden,  of  Lancashire. 

[  *  410  ]       *  Story,  J.,  delivered  the  opinion  of  the  court 

This  was  the  case  of  certificate  of  division  of  opinion 
from  the  circuit  court  for  the  district  of  Pennsylvania,  certified  to  this 
court  under  the  act  of  congress  of  the  29th  of  April,  1802,  c.  32,  §  6. 
The  case  was  formerly  before  this  court,  and  the  decision  will  be 
found  reported  under  the  r*ame  of  Harrison  and  others  v.  Henry 
Nixon,  in  the  ninth  volume  of  Peters's  Rep.  p.  483,  &c.  Upon  the 
mandate  in  that  case  being  returned  to  the  circuit  court,  further  pro- 
ceedings were  had  in  conformity  thereto ;  and  in  the  course  of  those 
proceedings  the  questions  now  propounded  to  this  court  upon  the 
certificate  arose.     They  are  as  follows :  — 

1.  Whether  it  is  necessary  that  an  affidavit  be  made  to  the  pleas  in 
bar  to  the  petition  of  John  A.  Brown,  or  to  any  part  thereof;  and  if 
so,  to  what  part  ? 

2.  Whether  the  rule  moved  for  by  Mr.  Ingersoll  and  Mr.  Sergeant, 
on  the  14th  day  of  November,  1835,  in  the  following  words :  "  Mr. 
Sergeant,  for  John  Aspden,  of  Lancashire,  moves  for  a  rule  on  Mrs. 
Poole,  and  Mrs.  Jones,  and  on  John  A.  Brown,  administrator  of  John 
Aspden,  of  London,  to  show  cause  why  they  should  not  be  required 
to  elect  on  which  petition  or  bill  they  will  proceed ;  and  to  abide  by 
the  election  and  abandon  the  other.  Mr.  J.  R.  Ingersoll,  for  the  ex- 
ecutor, Mr.  Nixon,  makes  the  same  motion  as  Mr.  Sergeant; "  ought 
it  to  be  granted  ? 

We  are  of  opinion  that  the  questions  are  not  of  such  a  nature  as 
are  conteitiplated  to  be  certified  to  this  court,  under  the  act  of  1802, 

c.  32.  They  are  questions  respecting  the  practice  of  the 
[  •  411  ]  court  in  equity  *  causes ;  and  depend  upon  the  exercise  of 

the  sound  discretion  of  the  court,  in  the  application  of  the 
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roles  which  regulate  the  course  of  equity  proceedings  to  the  circum- 
stances of  each  particular  case.  But  it  is  to  be  understood  that  in 
the  present  case  this  general  discretion  is  subject  to  the  former  ora^r 
of  this  court,  in  regard  to  the  making  of  parties,  and  other  proceed- 
ings contained  in  the  mandate ;  when  the  cause  was  remanded  at  the 
last  January  term  of  this  court,  as  stated  in  9  Pet.  540. 

We  shall  accordingly  direct  this  opinion  to  be  certified  to  the  cir- 
cuit court 

7  H.  186;  24  H.  808  ;  7  W«l.  680 ;  10  0. 178. 


Thomas  Ellicott  and  Jonathan  Meredith,  Plaintiffs  in  Error,  t>. 

William  Pearl. 

10  P.  412. 

Declarations  of  a  deceased  witness,  as  to  particular  facts  attending  a  surrey,  are  not  admis- 
sible. 

The  rales  concerning  the  admission  of  hearsay  evidence  examined. 

Where  evidence  of  declarations  of  a  witness  has  been  given  to  impeach  his  testimony,  in 
general  other  declarations,  made  at  different  times,  can  not  be  proved  to  corroborate  him. 

A  party  ran  not  discredit  a  witness  whom  he  has  called  and  examined,  by  showing  his 
declarations,  though  the  adverse  party  has  also  examined  him. 

Though  a  survey  made  by  a  public  surveyor,  is  evidence  of  what  he  does  officially,  if  he  adds 
to  it  other  matters,  not  strictly  within  the  scope  of  his  functions,  they  cannot  be  put  m 
evidence. 

An  enclosure  is  not  indispensable  to  constitute  possession ;  it  is  one  of  the  acts  from  which 
an  intention  to  assert  ownership  and  exercise  possession  may  be  Inferred. 

An  entry  under  a  deed  gives  possession  of  all  vacant  land  described  in  the  deed. 

The  case  is  stated  in  the  opinion  of  the  court. 

Underwood  and  Hardin,  for  the  plaintiff*, 

» 
No  counsel  contrd. 

•Story,  J.,  delivered  the  opinion  of  the  court  [  *  432  j 

This  is  a  writ  of  error  to  the  judgment  of  the  circuit  court 
for  the  district  of  Kentucky,  upon  a  writ  of  right,  sued  forth  on  the 
17th  of  January,  1831 ;  in  which  the  plaintiffs  in  error  were  the  de- 
mandants. The  proceedings  are  in  the  form  prescribed  by  the  statute 
of  Kentucky ;  and  the  cause  was  tried  upon  the  issue  joined  by  the 
parties.  There  were  several  writs  of  right  against  other  tenants,  of 
distinct  parcels  of  the  same  tract  of  land,  held  by  the  tenants,  respec- 
tively, under  a  common  title ;  and  all  of  them  were  tried  at  the  same 
time,  by  consent  of  the  parties ;  as  the  same  evidence  was  applicable 
to  each. 

The  demandants  claimed  title  through  intermediate  conveyances 
to  a  tract  of  land  of  2,000  acres,  lying  on  the  east  fork  of  Rockcastle, 
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in  Lincoln  county,  under  a  patent  granted  to  James  Kincaid,  by  the 
oommonwealth  of  Kentucky,  dated  the  2d  day  of  February,  1796 : 
and  also  another  tract  of  land,  containing  1,000  acres,  on  the  waters 
of  Rockcastle,  on  the  south  side,  and  contiguous  to  that  of  2,000,  on 
a  like  patent,  dated  on  the  same  day. 

The  tenants  claimed  title  to  the  premises  under  a  patent  from  the 
commonwealth  of  Virginia,  to  Jacob  Remey,  of  2Q,000  acres  of  land, 
lying  on  the  waters  of  Rockcastle,  dated  on  the  15th  of  July,  1789. 
Remey,  on  the  20th  of  November,  1799,  conveyed  13,400 
[  *  433  ]  acres  of  the  same  tract  to  William  Edwards ;  *  and  Ed- 
wards, on  the  26th  of  December,  1799,  conveyed  7,000  acres 
of  the  same  tract,  by  metes,  and  bounds,  to  William  Pearl,  the 
tenant,  under  whom  all  the  other  tenants  claim.  The  conveyance  to 
Pearl  comprehends  all  the  land  in  controversy ;  and  the  same  land  is 
also  included*  in  the  patents  to  Kincaid. 

At  the  trial,  evidence  was  introduced  by  the  tenants  to  prove  that, 
in  1800,  Pearl  entered  into  and  settled  on  the  tract  of  land  so  con- 
veyed to  him,  intending  to  take  possession  of  the  whole  tract;  and 
that  he,  and  those  claiming  under  him,  have  had  possession  of  the 
same  land  ever  since,  and  have  always  claimed  to  hold  the  land  under 
Rerney's  patent.  Evidence  was  also  introduced  to  prove  that  James 
M'Cammon,  (whose  name  is  mentioned,  as  we  shall  hereafter  see,  in 
the  bill  of  exceptions,)  moved  his  family  and  settled  on  a  part  of  the 
land  in  controversy,  either  in  the  year  1800,  or  1801,  under  a  pur* 
chase  from  Pearl ;  but  how  much  land  he  purchased  or  held,  did  not 
appear;  and  about  two  years  afterwards,  by  some  arrangements 
between  them,  M'Cammon  took  some  other  part  of  Pearl's  land,  in 
the  same  tract,  and  Pearl  took  the  plaoe  where  M'Cammon  had 
settled.  Pearl's  original  settlement  was  a  little  outside  of  the  south- 
ern bounds  of  Kincaid's  thousand  acre  tract,  between  Sugar  Camp 
Branch,  and  Rockcastle ;  and  M'Cammon's  original  settlement  was 
within  Kincaid's  two  thousand  acres,  south  of  Moore's  Creek. 

The  demandants  then  introduced  evidence  to  show  that  Rerney's 
patent  did  not  cover  the  lands  patented  to  Kincaid,  but  that  it 
covered  land  at  or  near  the  mouth  of  Pond  Creek ;  and  that  the 
survey  of  Remey  was,  in  fact,  made  on  Pond  Creek,  (which  was 
outside  of  the  western  boundary  of  Kincaid's  patent,)  as  the  begin- 
ning corner,  under  a  mistake  that  it  was  Raccoon  Creek.  If  so 
made,  it  was  dear,  from  the  plea,  that  Rerney's  survey  was  surveyed 
off  the  land  in  controversy. 

The  foregoing  are  all  the  portions  of  the  evidence  which  seem 
necessary  to  be  stated  in  order  fully  to  understand  the  bearing  of  the 
questions  made  at  the  trial 
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The  first  question  was  upon  the  admissibility  of  the  evidence  of 
witnesses,  offered  by  the  demandants  to  prove  that  one  Moore,  whose 
name  was  pat  down  as  one  of  the  original  chain-camera,  in  making 
Henley's  survey,  was  dead ;  and  that  be  attended  with  the  witness, 
Camp  Muffins*  about  twenty-tour  or  twenty-five  years  ago,  when 
one  Charles  Smith  run  from  the  month  of  Pood  Creek  to  the  White 
Oak  Tree,  and  also  ran  the  line  north  from  the  mouth  of 
Pond  Creek ;  *  and  while  at  the  corner  and  naming  the  line,  [  *  434  } 
he  declared  that  to  be  the  comer  made  by  Kincaid,  (the 
surveyor,)  and  the  line  ran  by  Wilson,  by  the  direction  of  Kincaid, 
for  Henley's  original  survey ;  and  also  to  prove  what  Moore  bad  said 
to  others  relative  to  the  boundary  of  Harney's  patent,  and  the  making 
of  the  original  survey,  since  the  settlement  and  possession  of  Pead 
on  the  land  in  controversy.  This  evidence  being  objected  to,  was 
rejected  by  the  court,  and  this  constitutes  the  matter  of  the  first 
exception  of  the  demandants. 

We  are  of  opinion  that  the  evidence  was  properly  rejected.  It 
was  not  merely  hearsay,  but  hearsay  not  to  matters  of  general  repu- 
tation, or  common  interest  among  many,  but  to  specific  facts,  namely, 
the  manner  and  place  of  running  the  boundary  lines  of  Bemey's 
patent.  The  general  rule  is,  that  evidence,  to  be  admissible,  should 
be  given  tinder  the  sanction  of  an  oath,  legally  administered ;  and  in 
a  judicial  proceeding,  depending  between  the  parties  affected  by  h, 
or  those  who  stand  in  privity  of  estate,  or  interest  with  them.  So  it 
was  laid  down  by  Lord  Kenyon,  in  his  able  opinion  in  the  King  v* 
Enswefl,  &  Term  Rep*  721.  Certain,  exceptions  have,  however,  been 
allowed,  which,  perhaps  may  be  as  old  as  the  role  itself.  But  these 
exceptions  stand  upon  peculiar  grounds;  and,  as  was  remarked  by 
Lord  EBenborough,  in  Weeks  v.  Sparke,  1  M.  &  Sehr.  686,  the 
admission  of  hearing  evidence,  upon  all  occasions,  whether  in  mat- 
ters of  public  or  private  right,  is  somewhat  of  an  anomaly.  Hearsay 
is  admitted  in  cases  of  pedigree^  or  prescriptive  rights  and  customs ; 
and  some  other  cases  of  a  public  or  quasi  public  nature.  la  cases  of 
pedigree,  it  is  admitted  upon  the  ground  of  necessity,  or  the  great 
difficulty,  and  sometimes  the  impossibility  of  proving  remote  facts 
of  this  sort  by  living  witnesses.  But  in  these  cases  it  is  only  admit* 
ted,  when  the  tradition  comes  from  persons  intimately  connected,  or 
in  close  relation  with*  the  family,  or  from  sources  of  a  kindred  nature, 
\rUch,  in  a  general  sense,  may  be  said  to  import  verity,  there  being 
do  lis  motey  or  other  interest  to  affect  the  credit  of  their  statement. 
So  the  law  was  expounded  by  Lord  Kenyon  in  The  King  u.  Eris- 
wcll,  3  Term  Rep.  723,  and  by  Lord  Eldoa  in  Vowlea  v.  Young, 
13  Yes.  143,  and  in  Whitiocke  v.  Baker*  13  Ves.  514. 

VOL.  XII.  16. 
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la  cases  of  prescriptive  rights  and  customs,  and  other  claims  of  a 
public  nature,  tradition  and  reputation  have  been  in  like  manner 
admitted.  They  are  all  cases  of  a  general  right,  affecting  a  number 
of  persons,  having  a  common   interest.     In  Morehead    v.  Wood, 

14  East,  329,  (note,)  Lord  Kenyon  stated  the  general 
[  *  435  ]  ground  of  •this  expectation  thus :  "  Evidence  of  reputation 

upon  general  points,  is  receivable,  because  all  mankind 
being  interested  therein,  it  is  natural  to  suppose  that  they  may  be 
conversant  with  the  subjects,  and  that  they  should  discourse  together 
about  them,  having  all  the  same  means  of  information."  "  But,"  he 
says, "  how  can  this  apply  to  private  titles,  either  with  regard  to 
particular  customs  or  private  prescriptions  ?  How  is  it  possible  for 
strangers  to  know  any  thing  that  concerns  only  their  private  titles  ?  " 
Lord  EUenborough,  in  Weeks  v.  Sparke,  1  M.  &  Selw.  686,  com- 
menting on  this  distinction  between  public  and  private  rights,  said : 
"  I  confess  myself  at  a  loss  fully  to  understand  upon  what  principle, 
even  in  matters  of  public  right,  reputation  was  ever  deemed  admissi- 
ble evidence.  It  is  said,  indeed,  that  upon  questions  of  public  right 
all  are  interested,  and  must  be  presumed  conversant  with  them ; 
and  that  is  the  distinction  taken  between  public  and  private  rights. 
But  I  must  confess  I  have  not  been  able  to  see  the  force  of  the  prin- 
ciple on  which  that  distinction  is  founded  so  clearly  as  others  have 
done ;  though  I  must  admit  its  existence."  And  in  that  case,  which 
was  the  case  of  the  claim  of  a  prescriptive  right  to  common  by  the 
defendants,  as  appurtenant  to  a  messuage ;  evidence  of  reputation 
was  admitted  on  the  part  of  the  plaintiff  to  qualify  that  right,  because 
the  right,  in  some  sense,  partook  of  the  nature  of  a  public  right,  as 
it  was  understood  that  there  were  other  persons  standing  in  pari  jure 
with  the  defendant;  and,  therefore,  it  was  a  question  between  the 
plaintiff,  and  a  multitude  of  persons.  And,  indeed,  the  distinction 
seems  now  clearly  established  in  England,  that  hearsay,  or  reputa- 
tion, or  tradition,  is  not  admissible  in  cases  of  mere  private  rights, 
but  only  in  cases  of  public  rights,  or  those  quasi  publici,  involving 
similar  interests  by  a  number  of  persons.1  Perhaps  a  reason  may 
be  found  which,  upon  general  principles,  would  well  support  this 
distinction.  It  is  that,  in  regard  to  private  rights,  the  acts,  possession, 
and  assertion  of  title  by  the  parties  claiming  for  themselves  are,  in 
all  cases,  susceptible  of  direct  proof;  but  in  cases  of  public  rights,  the 
acts,  possession,  and  assertion  of  title  by  many  persons,  not  in  privity 


1  See  Morehead  v.  Wood,  13  East,  327,  note  329 ;  1  Phillips  on  Evid.  c.  7,  sect. 
7T  third  ed.  p.  190;  1  Stark.  Ev.  32,  second  London  ed.;  Doe  v.  Thomas,  14 
East,  323 ;  Freeman  v.  Phillips,  4M.&  Selw.  491. 
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with  each  other,  cannot  be  explained  or  qualified  to  be  in  furtherance 
of  a  common  public  right,  unless  the  evidence  of  general  reputation 
were  admissible  to  explain  the  intention  and  objects  of  the 
parties  in  those  acts,  or  that  possession  or  assertion  *  of  [  *  436  ] 
title ;  that  is  to  say,  whether  done  in  furtherance  of  a  com- 
mon right,  or  of  a  private  right 

It  is  upon  the  ground  of  this  same  distinction  that  general 
reputation  is  admitted  in  England,  in  cases  of  disputed  boundaries 
between  parishes  and  manors,  because  the  right  affects  many  persons, 
and  is  of  public  notoriety  and  interest  as  to  all  the  inhabitants  of 
the  parish  or  manor.1  And  yet,  in  England,  it  has  been  held,  at  Nisi 
Priu$)  (though  the  point  has  not  been  settled  by  the  highest  authority,) 
that  general  reputation  as  to  the  boundaries  between  private  estates 
is  not  admissible  evidence.  That  was  so  held  by  Baron  Graham,  in 
Clothier  v.  Chapman ;  cited  in  14  East,  331,  note.8  The  doctrine 
in  America,  in  respect  to  boundaries,  has  gone  further;  and  has 
admitted  evidence  of  general  reputation  as  to  boundaries  between 
contiguous  private  estates,8  but  there  it  has  stopped. 

These  are  the  principal,  if  not  the  only  classes  of  cases  in  which 
hearsay  and  reputation  have  been  deemed  admissible  evidence.  The 
exclusion  of  it,  in  other  cases,  stands  upon  the  general  consideration 
that  it  is  not  upon  oath ;  that  the  party  affected  by  it  has  no  oppor- 
tunity of  cross-examination ;  that  it  often  supposes  better  evidence 
behind ;  that  it  is  peculiarly  liable  to  be  obtained  by  fraudulent  con- 
trivances ;  and,  above  all,  that  it  is  exceedingly  infirm,  unsatisfactory, 
and  intrinsically  weak  in  its  very  nature  and  character.  On  these 
accounts,  judges  in  modern  times  have  leaned  against  any  extension 
of  it,  as  being  subversive  of  the  security  of  the  titles  of  parties  to 
property ;  for,  upon  a  strict  adherence  to  the  rules  of  evidence  that 
security  must  essentially  depend.  This  will  be  clearly  seen  by  what 
fell  from  the  court  in  The  King  v.  Eriswell,  3  T.  R.  707.  In  that 
case,  Mr.  Justice  Buller,  though  in  favor  of  the  admission  of  the  evi- 
dence upon  the  ground  of  authority,  said :  "  The  true  line  for  courts 
to  adhere  to  is,  wherever  evidence,  not  on  oath,  has  been  repeatedly 
received  and  sanctioned  by  judicial  determinations,  it  shall  be  allowed ; 
but,  beyond  that,  the  rule  that  no  evidence  shall  be  admitted  but 
what  is  upon  oath,  shall  be  observed."     The  doctrine  of  the  other 


1  Nichols  v.  Parker,  cited  14  East,  331,  note ;  Paxton  v.  Dare,  10  B.  &  Ores.  17. 

*  See  also  1  Stark.  Ev.  pp.  83,  84,  second  London  ed. ;  Phillips  on  Ev.  c  7,  §  7,  pp 
189, 190,  third  ed.    Bat  see  Barnes  v.  Mawson,  1  M,  &  Selw.  77,  81. 

•See  Caufman  v,  Presbyterian  Congregation,  6  Binn.  69 ;  Conn  v.  Penn,  1  Pet  C. 
Rep.  496,  61%  613.    See  also  The  King  v.  Eriswell,  8  T.  Bep.  719. 
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judges,  on  that  occasion,  went  to  the  same  extent  In  Doe 
[  •  437  ]  v.  *  Thomas,  14  East,  323,  the  court  held,  evidence  of 
reputation,  that  the  land  had  belonged  to  J.  8.,  and  was 
purchased  of  him  by  the  first  testator,  though  coupled  with  corrob- 
orative parol  evidence  that  the  same  bad  belonged  to  J.  S.,  was  inad- 
missible, upon  the  ground  that  reputation  was  not  admissible  to  prove 
the  ownership  of  private  property*1  And  Mr.  Chief  Justice  Mans- 
field, in  delivering  his  opinion  in  the  case  of  the  Berkeley  Peerage, 
4  Camp.  414,  415,  after  stating  that,  by  the  general  rule  of  law,  noth- 
ing said  by  any  person  can  be  used  as  evidence  between  contending 
parties,  unless  it  is  delivered  on  oath,  in  the  presence  of  those  parties, 
said :  "  With  two  exceptions  this  is  adhered  to  in  all  civil  cases;  first, 
on  the  trial  of  rights  of  common  and  other  rights  claimed  by  pre- 
scription ;  and,  secondly,  on  questions  of  pedigree."  Perhaps  this 
enumeration  will,  upon  close  examination,  be  found  too  narrow;  bat 
it  shows  the  strictness  with  which  the  exception  in  favor  of  hearsay, 
tradition,  and  reputation,  is  constantly  construed  as  being  against 
the  general  principles  of  evidence. 

In  this  court,  a  like  restricted  doctrine  has  been  maintained*  In 
Mima  Queen  v.  Hepburn,  7  Cranch,  290,  Mr.  Chief  Justice  Marshall, 
in  delivering  the  opinion  of  the  court  said :  "  If  other  cases,  (of  hear* 
say,)  standing  on  similar  principles,  should  arise,  it  may  well  be 
doubted,  whether  justice  and  the  general  policy  of  the  law,  would 
warrant  the  creation  of  new  exceptions.  The  danger  of  admitting 
hearsay  evidence,  is  sufficient  to  admonish  courts  of  justice  against 
lightly  yielding  to  the  introduction  of  fresh  exceptions  to  an  old  and 
well  established  rule ;  the  value  of  Which  is  felt  and  acknowledged 
by  all." 

These,  and  other  cases  also,  fully  justify  the  conclusion,  (which  is 
indeed  stated  by  elementary  writers,)  that,  in  order  to  authorize  the 
admission  of  hearsay  evidence,  (except  in  cases  of  pedigree,)  three 
things  must  generally  concur ;  first,  that  the  fact  to  which  the  repu- 
the  reputation  or  tradition  relate  to  the  exercise  of  a  right  or  privi- 
tation  or  tradition  applies,  must  be  of  a  public  nature ;  secondly,  if 
lege,  it  must  be  supported  by  acts  of  enjoyment  or  privilege  within 
the  period  of  living  memory ;  thirdly,  that  it  must  not  be  reputation 

or  traditionary  declarations  to  a  particular  fact2 
[  *  438  ]      *  This  last  qualification  is  most  important  in  the  present 
case,  as  it  applies  directly  to  it,  and  is  established  by  clear 


1  See  Blarkett  v.  Lowes,  2  M.  &  Selw.  494. 

s8ee  1  Starkie's  Evidence,  32,  85,  second  Londo*  edition;  1  Phillip*  on  Bviieoce, 
c.  7,  §  7,  pp.  178, 192 ;  Morewood  v.  Wood,  14  East,  327,  note* 
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and  decisive  authority*  In  Antram  v.  Moiewood,  5  Term  Rep.  123, 
Lord  Kenyon  said:  "Although  a  general  right  may  be  proved  by 
traditionary  evidence,  yet  a  particular  fact  cannot ;"  and  Mr.  Justice 
Qroce  (the  only  other  judge  then  in  court)  concurred  in  that  opinion. 
That  was  a  case  where  hearsay  evidence  was  offered  to  establish  the 
identity  of  lands,  and  thereby  a  right  to  the  coals  in  them ;  and  it 
was  held  inadmissible.  The  same  doctrine  was  recognized  by  Lord 
EUenborough,  in  Weeks  v.  Sparke,  1  M.  &  Selw.  687 ;  where,  refer* 
ring  to  evidence  of  perambulations,  he  admitted  that  they  were  not 
evidence  of  a  particular  act  done,  as  that  such  a  turf  was  dug,  or  such 
a  post  pnt  down  in  a  particular  spot.  So  Mr.  Chief  Justice  Mans* 
field,  in  his  opinion  on  the  Berkeley  Peerage  case,  4  Camp.  415> 
after  alluding  to  the  evidence  of  what  dead  men  have  said,  as  to  the 
reputation  of  a  right  of  way,  common  and  the  like,  said :  M  A  declare* 
tion,  with  regard  to  a  particular  fact,  which  would  support  or  negative 
the  right,  is  inadmissible."  Even  in  cases  nearly  approaching  to  those 
of  pedigree,  where  hearsay  is  admissible  of  particular  facts,  such  as 
marriages,  births,  and  deaths,  and  their  respective  times j  it  has  been 
held,  that  hearsay  as  to  the  place  of  birth,  is  not  admissible ;  for  it 
tarns  upon  a  single  fact,  that  of  locality,  and  that  ought  to  be  proved 
by  the  ordinary  course  of  evidence.  Bex  v.  Britb,  8  Bast,  539.  In 
Mima  Queen  t*  Hepburn,  7  Cranch,  290,  the  court  decided  that 
hearsay  evidence  was  not  admissible  to  prove  a  specific  fact,  although 
the  witnesses  to  the  fact  were  dead ;  and,  therefore,,  evidence  of 
hearsay  that  the  ancestor  of  a  person,  suing  for  freedom,  was  free, 
was  held  inadmissible.  The  same  point  was  again  decided  in  Davis 
p.  Wood,  1  Wheat  6,  3  Cond.  Rep.  46& 

Upon  these  doctrines  and  authorities,  we  are  of  opinion  that  the 
evidence  in  the  present  exception  stated,  was  rightly  rejected.  It 
was  evidence  not  to  general  reputation  as  to  boundary ;  but  to  par* 
ticular  facts  and  circumstances  attendant  upon  the  original  making 
of  Hemev^s  survey. 

The  next  exception  is  founded  upon  the  refusal  of  the  court  to 
permit  testimony  to  be  given  of  the  declarations  of  one  Kincaid  (the 
surveyor  of  Bemey's  survey)  under  the  following  circumstances :  Kin* 
caid  had  been  examined  as  a  witness  for  the  demandants,  (by  way 
of  deposition,)  and  the  tenants,  thereupon,  gave  in  evidence  the  con- 
versations and  declarations  of  Kincaid,  to  certain  witnesses, 
in  order  *  to  discredit  his  ( Kincaid's)  testimony,  and  to  show  [  *439  ] 
that  he  had  stated  that  the  survey  was  made  by  him,  at  the 
mouth  of  Raccoon  Creek,  for  Remey,  when  it  was  his  interest  to  place 
it  at  Pond  Greet  The  demandants  then,  with  a  view  to  sustain 
Kincaid,  and  to  support  the  statements  going  to  his  interest,  offered 

16  • 
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witnesses  to  prove  the  statements  and  conversations  of  Kincaid  at 
other  times,  corresponding  with  the  statements  made  in  his  deposition, 
relative  to  his  making  the  surveys  of  Thompson  and  Remey ;  and  it 
being  suggested  by  the  demandants,  upon  an  inquiry  from  the  court, 
that  these  statements  and  conversations  were  subsequent  to  those 
testified  to  by  the  tenants9  witnesses ;  the  court,  upon  an  objection 
taken  by  the  tenants,  excluded  the  evidence.  In  our  opinion,  the 
evidence  was  rightly  excluded* 

Where  witness  proof  has  been  offered  against  the  testimony  of  a 
witness  under  oath,  in  order  to  impeach  his  veracity,  establishing  that 
he  has  given  a  different  account  at  another  time,  we  are  of  opinion 
that,  in  general,  evidence  is  not  admissible,  in  order  to  confirm  his 
testimony,  to  prove  that  at  other  times  he  has  given  the  same  account 
as  he  has  under  oath;  for  it  is  but  his  mere  declaration  of  the  fact; 
and  that  is  not  evidence.  His  testimony  under  oath  is  better  evi- 
dence than  his  confirmatory  declarations  not  under  oath;  and  the 
repetition  of  his  assertions  does  not  carry  his  credibility  further,  if  so 
far  as  his  oath*  We  say  in  general,  because  there  are  exceptions ;  but 
they  are  of  a  peculiar  nature,  not  applicable  to  the  circumstances  of 
the  present  case ;  as  where  the  testimony  is  assailed  as  a  fabrication 
of  a  recent  date,  or  a  complaint  recently  made ;  for  there,  in  order  to 
repel  such  imputation,  proof  of  the  antecedent  declaration  of  the  party 
may  be  admitted. 

It  is  true .  that  in  Lutterel  t>.  Reynell,  1  Mod  Rep.  282,  it  was 
held,  that  though  hearsay  be  not  allowed  as  direct  evidence,  yet  it 
may  be  admitted  in  corroboration  of  a  witness's  testimony  to  show 
that  he  affirmed  the  same  thing  upon  other  occasions,  and  that  he 
is  still  constant  to  himself.  Lord  Chief  Baron  Gilbert  has  asserted 
the  same  opinion  in  his  Treatise  on  Evidence,  p.  135.  But  Mr.  Jus- 
tice Buller,  in  hiB  Nisi  Prius  Treatise,  p.  294,  says:  "  But  clearly  it  is 
not  evidence  in  chief;  and  it  seems  doubtful  whether  it  is  so  in  reply 
or  not"  The  same  question  came  before  the  house  of  lords,  in  the 
Berkeley  Peerage  case,  4  Camp.  401 ;  and  it  was  there  said  by  Lord 
Redesdale,  that  he  had  always  understood  that  for  the  purpose  of 
impugning  the  testimony  of  a  witness,  his  declarations  at  another 

time  might  be  inquired  into ;  but  not  for  the  purpose  of  con- 
[  *440  ]  firming  *  his  evidence.     Lord  Eldon  expressed  his  decided 

opinion,  that  this  was  the  true  rule  to  be  observed  by  the 
counsel  in  the  cause.1  Lord  Chief  Justice  Eyre  is  also  represented 
to  have  rejected  such  evidence,  when  offered  on  behalf  of  the  defend* 

■■■''  ■'  ■■■■ —  ■  !■■>■■.  I |  , 

i Cited  in  1  Phillips  on  Evidence,  c.  8,  page  218,  note,  [230  note;]  1  Starkie's  Evi- 
dence, 187,  second  London  edition,  and  note  (n). 


JANUARY  TERM,  1836.  187 

Ellfcett  v.  Fsari.    10  P. 

ant  in  a  prosecution  for  forgery.1  We  think  this  is  not  only  the  bet- 
ter, but  the  true  opinion ;  and  well  founded  on  the  general  principles 
of  evidence.  There  is  this  additional  objection  to  the  admission  of 
the  confirmatory  evidence  in  the  present  case,  that  it  is  of  subsequent 
declarations ;  which  would  enable  the  witness  at  any  time  to  control 
the  effect  of  the  former  declarations,  which  he  was  conscious  that  he 
had  made,  and  which  he  might  now  have  a  motive  to  qualify  or 
weaken  or  destroy. 

In  the  further  progress  of  the  cause,  the  tenants,  in  order  to  prove 
the  boundaries  of  the  demandants'  land,  as  laid  down  in  the  plat, 
and  claimed  by  them ;  gave  in  evidence  the  original  plats  and  certifi- 
cates of  survey  of  Kincaid's  2,000  and  1,000  acre  tracts ;  and  then 
examined  M?Neal,  a  witness  of  the  demandants,  who  was  first  intro- 
duced to  prove  their  boundary ;  who  stated  that  the  watercourses, 
as  found  on  the  ground,  did  not  correspond  with  those  represented 
on  the  said  plate ;  and  after  being  examined  by  the  demandants,  for 
the  purpose  of  proving  that  the  marks  on  die  trees,  claimed  by  them 
as  the  corner  and  lines  of  their  surveys,  were  as  ancient  as  the  said 
surveys,  and  also  as  to  the  position  and  otherwise  of  the  lines  and 
corners  claimed  by  them  and  represented  on  the  plat  made  and 
used  at  the  trial,  stated,  on  the  cross-examination  of  the  tenants' 
counsel,  that  some  of  the  lines,  marked  to  suit  the  call  of  the  said 
surveys,  appeared  to  be  younger,  and  others,  from  their  appearance, 
might  be  as  old  as  the  date  of  the  said  plats.  The  demandants,  to 
counteract  this  evidence,  and  to  sustain  their  claim,  offered  in  evi- 
dence a  survey,  made  out  by  AfNeal,  in  an  action  of  ejectment  for* 
merly  depending  between  the  same  parties  for  the  same  land,  of 
which  survey  Pearl  had  due  notice.  The  tenants  objected  to  the 
reading  of  the  explanatory  report  accompanying  this  survey,  and  the 
court  refused  to  allow  so  much  thereof  as  stated  the  appearance  as 
to  age  and  otherwise  of  the  lines  and  corners  to  go  in  evidence  to 
the  jury;  and  accordingly  caused  to  be  erased  from  the  plat  the 
words  following,  namely, "  ancient"  (chops) ;  "John  Forbes, 
Jr.,  'states  he  cut  the  same  letters  and  figures;"  "on  the  [  *441  ] 
east  side,  the  chops  appear  to  have  been  marked  with  a 
larger  axe,  than  the  chops  on  the  beginning  tree ; "  and  then  permit- 
ted the  residue  of  the  report  and  plat  to  go  in  evidence.  This  con- 
stitutes the  third  exception  of  the  demandants. 

We  are  of  opinion  that  there  was  no  error  in  this  refusal  of  the 
court.  Strictly  speaking,  the  demandants  had  no  right,  upon  the 
principles  already  stated,  to  give  in  evidence  any  other  prior  state- 

1  Cited  in  1  Phillips  on  Evidence,  c.  8,  page  213,  note,  [280  note ;]  1  Starkiea  Evi- 
dence, 187,  second  London  edition,  and  note  (n). 
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ments  of  M'Neal  to  confirm  his  testimony.  But  in  troth  the  evi- 
dence was  offered  to  discredit,  in  part,  his  present  testimony ;  and 
certainly  the  demandants  were  not  at  liberty  to  discredit  their  own 
witness  by  showing  Ms  former  declarations  on  the  same  subject; 
though  they  might  show  by  other  witnesses  that  he  was  mistakes* 
But,  independent  of  these  objections,  the  evidence  was  inadmissible 
upon  general  principles;  It  was  mere  hearsay.  The  survey,  made 
by  a  surveyor,  being  under  oath,  is  evidence  as  to  aH  things  which 
are  properly  within  the  line  of  his  duty.  But  his  duty  is  confined  to 
describing  and  marking  on  the  plat  the  lines,  corners,  trees,  and 
other  objecte  on  the  gioond,  and  to  «bjoia  such  remarta  as  may 
explain  them;  but  in  aD  other  respects,  and  as  to  all  other  facts,  he 
stands,  tike  any  other  witness,  to  be  examined  on  oath  in  the  pres- 
ence of  the  parties,  and  subject  to  crose-examination*  The  reason 
why  a  survey,  made  by  a  poblie  surveyor  in  discharge  of  his  public 
duties,  is  admitted  as  evidence  in  suits  between  other,  parties,  is  not 
that  it  is  hearsay,  but  that  the  act  is  officially  done  under  oath,  and 
in  discharge  of  Us  duties  to  the  government  and  the  public.  But  it 
has  never  been  supposed,,  that  if  in  sueh  a  survey  the  surveyor 
should  go  on  to  state  collateral  facte,  or  declarations  of  the  parties, 
or  other  matters,  not  within  the  scope  of  his  proper  official  functions* 
he  could  thereby  make  them  evidence  as  between  third  persons. 

In  the  further  progress  of  the  trial,  the  demandants,  after  the  evi- 
dence was  closed  on  both  sides,  moved  the  court  to  instruct  the  jury 
that  if  they  believed,  from  the  evidence,  that  the  survey  of  Remey 
and  the  adjoining  survey  of  Thompson  weret,  in  point  of  fact,  made 
at  the  mouth  of  Fond  Greek,  by  beginning  at  or  near  the  letter  L, 
on  the  plat,  that  the  law  locates  the  patent  on  the  ground  where  it 
was  actually  surveyed,  notwithstanding  the  call  or  reference  on  the 
said  patents,  or  either  of  them,  to  [for]  the  mouth  of  Raccoon  Creek ; 
and  if  they  found  that  the  patent  of  Remey,  as  surveyed,  does  not 
interfere  with  the  claim  of  the  demandants,  that  they  ought 
[  *  442  ]  to  find  *for  the  demandants ;  unless  they  find  that  the  de- 
fendants have  had  possession,  by  an  actual  residence  or 
fence,  within  the  patent  of  the  demandants,  thirty  years  or  more  be- 
fore the  bringing  of  these  [suits.]  The  court  refused  to  give  this 
instruction,  as  moved ;  but  gave  the  instruction  as  moved  after  sub* 
stituting  for  the  word  "fence"  the  words  a  improvements  with  the 
intention  of  taking  possessions"  To  which  refusal  the  demandants 
excepted* 

-  It  is  wholly  unnecessary  for  us  to  consider  whether  the  instruction), 
as  given,  is  maintainable  in  point  of  law  or  not ;  and  the  only  ques- 
tion is,  whether  the  refusal  to  give  it  as  prayed  for  was  incorrect. 
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Bat  this  resolves  itself  iota  the  pointy  whether  it  is  absolutely  neoes» 
sary  to  constitute  a  possession  of  land,  sufficient  to  bar  an  adverse 
title  thereto  under  tte  statute  of  limitations  iimiiing  -writs  of  right 
to  thirty  years,  that  there  should  be  an  actual  residence  or  fence  by 
the  party  claiming  the  benefit  of  the  statute;  that  is,  an  actual  resi- 
dence on  the  land,  or  a  fsdis  passe**io  of  it  by  an  enclosure.  The 
argument  in  support  of  the  instruction  as  prayed  assumes  that  there 
eaa  be  no  possession  to  defeat  an  adverse  tide,  except  in  one  or  other 
of  theee  wayB;  that  i%  by  aa  actual  residence  or  an  actual  en- 
closure ;  a  doetriae  wholly  ameoncilable  with  principle  and  authority. 
Nothing  can  be  taore  clear  than  that  a  fence  is  A*t  indispensable  to 
constitute  possession  of  a  tract  of  land.  The  election  of  a  fence  is 
nothing  move  thaa  aa  act  presumptive  of  an  intention  to  assert  an 
ownership  aad  possession  over  the  property.  But  there  are  many 
other  acts  which  are  equally  evincive  of  such  an  intention  of  assert* 
ing  such  ownership  and  possession;  such  as  entering  upon  land  and 
making  improvements  thereon;  raising  a  crop  of  cam ;  felling  and 
selling  the  trees  thereon,  ice.,  under  color  of  title. 

An  entry  iato  possession  of  a  tract  of  land,  under  a  deed  contain* 
lag  specific  metes  and  bounds,  gives  a  constructive  possession  of  the 
whole  tract,  if  not  in  any  adverse  possession ;  although  there  may  be 
no  fence  or  enclosure  round  the  ambit  of  the  tract,  and  an  actual  resi- 
dence only  on  a  pari  of  it.  To  constitute  actual  possession,  it  is  not 
necessary  that  there  should  be  any  fence  or  enclosure  of  the  land. 
if  authority  were  necessary  for  so  plain  a  proposition,  it  will  be  found 
in  the  case  »of  Moss  f  •  Scott,  2  Dana's  Kent  Rep.  275 ;  where  the 
court  say,  that  "  it  is  well  settled  that  there  may  be  a  possession  in 
feat  of  land  not  actually  enclosed  by  the  possessor."  But  this  sub- 
ject will  naturally  arise  and  be  considered  more  fully  under  the  next 
instruction  prayed  for ;  aad  it  is  only  necessary  to  say,  that 
we  perceive  *no  error  ia  the  refusal  of  the  court  to  give  [  *443  ] 
that  which  was  here  prayed  for. 

The  demandants  then  prayed  the  court  to  instruct  the  jury  "  that 
unless  they  Aad  that  Remey's  survey  oovera  the  patents  under  which 
the  demandants  claim,  the  settlement  of  M' Gammon  within  the 
2,000  acres  does  not  give  a  claim  to  a  possession  within  the  1,000 
acres  patent;  mr  does  the  possession  within  the  1,000  acres  patent 
give  any  possession  within  the  2,000  acres  patent.  That,  as  to  the 
2,000  acres,  the  statute  runs  as  to  that  from  the  time  a  possession 
was  taken  by  an  actual  residence,  or  by  fencing,  and  the  same  as  to 
the  1*000  acves ;  consequently,  thai  if  they  {the  jury]  find  that  one 
has  been  thus  possessed  adversely  for  thirty  years  next  before  the 
bringing  of  this  suit,  and  the  other  not,  that  as  to  the  other  not  so 
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held  tbey  should  find  against  such  tenants  as  were  within  trach  pat- 
ents at  the  date  of  the  demandant's  writ ;  provided  these  settlements 
are  not  included  in  Henley's  or  Thompson's  surveys,  as  originally 
surveyed." 

The  latter  part  of  this  instruction  as  prayed  is  disposed  of  by  the 
considerations  already  suggested  under  the  preceding  head.  The 
other  part  may  require  some  further  explanations,  in  order  to  show  its 
bearing  and  pressure.  The  tract  of  7,000  acres  conveyed  by  Edwards 
to  Pearl  included,  as  has  been  already  stated,  both  of  the  tracts  of 
2,000  acres  and  1,000  acres  claimed  by  the  demandants  within  its 
boundaries.  The  house  and  settlement  of  Pearl  were  on  the  south- 
ern side  of  the  1,000  acres  tract ;  and  the  house  and  settlement  of 
M?  Cannon  were  within  the  2,000  acres  tract,  and  near  the  centre  of 
the  eastern  line  of  that  tract  Pearl  entered  into  possession  of  the 
7,000  acres  tract  under  his  deed  from  Edwards ;  and  as  that  deed 
described  the  tract  by  metes  and  bounds,  Pearl  must,  upon  the  prin- 
ciples already  stated,  be  deemed  to  have  been  in  possession  of  the 
whole  tract ;  unless  some  part  of  it  was,  which  is  not  shown,  in  the 
adverse  possession  of  some  other  claimant.  In  short,  his  entry  being 
under  color  of  title  by  deed,  his  possession  is  deemed  to  extend  to  the 
bounds  of  that  deed,  although  his  actual  settlement  and  improve* 
ments  were  on  a  small  parcel  only  of  the  tract.  In  such  a  case, 
where  there  is  no  adverse  possession,  the  law  construes  the  entry  to  be 
coextensive  with  the  grant  to  the  party,  upon  the  ground  that  it  is 
his  clear  intention  to  assert  such  possession.  This  doctrine  is  well 
settled.  It  was  affirmed  by  this  court  in  Barr  v.  Gratz,  4 
[  *444  ]  Wheat  222,  223;  *and  it  has  been  fully  recognized  and 
acted  upon  by  the  state  courts  of  Kentucky.  In  Fox  v. 
Hinton,  4  Bibb,  559,  it  was  held  by  the  court,  that  where  two  patents 
interfere  in  part,  and  before  possession  is  taken  under  the  elder  pa- 
tent, the  junior  patentee  enters  upon  the  land  within  the  interference 
with  an  intention  to  take  possession,  he  shall  be  construed  to  be  in 
possession  to  the  extent  of  his  claim.  In  Thomas  v.  Harrow,  4  Bibb, 
563,  the  same  court  held  that  a  person  entering  on  land,  under  a  deed 
of  conveyance  specifying  the  boundaries,  is  in  possession  to  the  ex* 
tent  thereof;  although  the  person  making  the  conveyance  had  only 
an  entry,  which  did  not  appear  to  cover  the  land,  and  which  had  not 
been  perfected  by  survey  or  patent  The  cases  of  Smith's  Heirs  v. 
Lockridge,  3  Littell,  19,  20 ;  Cates  v.  Loftus,  4  T.  B.  Monroe,  442 ; 
Moss  v.  Currie,  1  Dana's  Kent  Rep.  267 ;  Boyce  t>,  Blake,  2  lb.  127 ; 
Smith's  Heirs  v.  Frost's  Devisee,  2  lb.  148, 149 ;  and  HarrisQn  v. 
M'Daniel,  2  lb.  354,  are  to  the  same  effect,  and  contain  a  full  expo- 
sition of  the  doctrine. 
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M'Cammon  having  entered  under  Pearl,  Ida  possession  must  be 
deemed  consistent  with  the  title  of  Pearl.  There  is,  however,  no 
proof  of  the  nature  or  extent  of  his  claim  in  the  case.  If  he  entered 
under  a  deed  from  Pearl,  then  his  possession  would  be  coextensive 
with  the  boundaries  prescribed  in  that  deed.  If  he  entered  without 
deed,  his  possession  must  either  be  deemed  a  continuation  of  that  of 
Pearl,  or  bounded  by  his  actual  occupancy.  In  Jones  v.  Chiles,  2 
Dana,  28,  it  was  held  by  the  court,  that  if  a  landlord  settles  a  tenant 
without  bounds  upon  a  tract  of  land,  he  is  in  possession  to  the  limits 
of  the  claim.  But  if  the  tenant  is  restricted  by  metes  and  bounds  to 
a  part  only  of  the  land,  the  landlord's  possession  is  in  like  manner 
limited.  And  upon  the  same  principles  the  court  held,  that  if  the 
proprietor  of  a  tract  sells  a  portion  of  it  designated  by  metes  and 
bounds,  and  the  vendee  enters  into  possession,  his  entry  must  be 
deemed  of  his  own  land  only ;  and  it  has  no  effect  as  an  entry  upon 
or  possession  of  the  rest  of  the  tract 

If,  with  these  principles  in  view,  we  examine  the  instruction  asked 
of  the  court,  it  will  be  found  open  to  much  objection.  It  assumes 
certain  facts  as  its  basis,  which  were  not  in  evidence ;  or,  if  in  evidence, 
they  were  for  the  decision  of  the  jury.  The  court  were  asked  to 
instruct  the  jury,  "that  the  settlement  of  M'Cammon  within  the 
2,000  acres  tract  did  not  give  a  claim  to  a  possession  within 
*the  1,000  acres  tract,1'  without  ascertaining  whether  the  [  *445  ] 
claim  or  title  of  M'Cammon  extended  into  the  latter  or  not. 
Now  it  is  plain  that  if  his  claim  or  title  did  extend  into  the  latter, 
he  would  have  had  a  constructive  possession  to  the  extent  of  that 
claim  or  title.  The  other  part  of  the  instruction  asked  is  extremely 
vague.  It  is,  "  nor  does  the  possession  within  the  1,000  acres  patent 
give  any  possession  within  the  2,000  acres."  It  is  not  said  by  whom 
the  possession  is  supposed  to  be,  whether  by  M'Cammon  or  by  Pearl, 
or  by  any  other  person.  If  the  possession  intended  was  that  of  Pearl, 
as  both  tracts  were  within  his  tract  of  7,000  acres,  it  is  clear  that  his 
possession  would  extend  over  both  tracts,  upon  the  principles  already 
stated.  If  the  possession  intended  was  that  of  M'Cammon,  it  is 
open  to  the  objection  already  stated,  that  the  boundaries  of  his  claim 
or  title  are  not  ascertained,  so  as  to  enable  the  court  to  give  the  in- 
struction as  matter  of  law.  In  truth,  the  instruction  asked  seems  to 
have  proceeded  upon  a  ground  perfectly  untenable  in  itself;  and  that 
is,  that  as  to  third  persons,  who  are  in  under  title  or  color  of  title, 
their  possession  is  to  be  bounded  and  limited  by  the  nature  and  ex- 
tent and  origin  of  the  distinct  titles  of  their  adversary,  and  not  by 
that  under  which  they  themselves  have  entered  and  taken  possession. 
For  these  reasons  we  are  of  opinion  that  the  instruction  was  properly 
refused  by  the  court 
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The  last  exception  now  insisted  on,  is  in  the  following  instruction 
given  by  the  court  upon  the  prayer  of  the  tenants.  "  That,  if  they 
[the  jury]  find,  from  the  evidence,  that  Hemey's  patent  does  not  cover 
the  land  in  contest,  yet  if  they  find,  from  the  evidence,  that  the 
tenants,  or  any  of  diem,  or  those  claiming  under  them,  have  had  pos» 
session  of  the  land  in  contest  for  thirty  years  next  before  the  com- 
mencement of  the  demandants'  suit,  they  nunt  find  for  the  tenants.* 
It  is  probable  that  the  actual  form  in  which  this  instruction  was 
asked,  was  occasioned  by  the  agreement  of  the  parties,  that  all  these 
actions  against  the  different  tenants,  upon  the  different  writs  of  right, 
u  should  be  heard  at  the  same  time,"  without  prejudice  to  the  rights 
at  either  party;  and  that  the  evidence  *  should  be  heard  as  to  all, 
and  to  be  applied  to  each  respectively,"  and,  therefore,  that  the  in- 
struction should  be  construed  accordingly,  reddendo  singula  singulis. 
But  we  see  no  objection  to  it  in  the  form  in  which  it  was  actually 
given,  under  the  circumstances  of  the  present  case,  and  the  titles  set 
up  by  the  parties  respectively.  The  demandants  claimed  adversely 
to  all  the  tenants,  upon  a  title  independent  and  distinct  from 
[  *446  ]  theirs.  The  'tenants  all  claimed  pnder  the  title  of  Pearl,  by 
his  deed  of  the  7,000  acres,  that  is,  under  a  title  common  to 
them  all.  The  demandants  could  not  recover  any  tract  in  contro- 
versy, unless  they  were  seised  thereof  within  thirty  years,  the  period 
prescribed  by  the  statute  of  limitations  for  writs  of  right.  If,  there- 
fore, there  had  been  thirty  years  adverse  possession  of  the  particular 
tract  in  controversy,  by  any  of  the  tenants,  the  demandants  had 
failed  in  their  suit,  and  were  barred  from  any  recovery.  This  was 
the  whole  purport  of  the  instruction  given ;  and,  in  our  judgment,  it 
was  perfectly  correct.  It  has  been  supposed,  at  the  argument,  that 
the  instruction  was  defective  in  not  stating  that  the  possession  was 
adversary  and  uninterrupted  dnring  the  whole  thirty  years;  and  the 
case  of  Forman  v.  Ambler,  2  Dana's  Kent.  Rep.  109, 110,  is  relied  on  to 
sustain  the  objection.  But  the  court,  in  that  case,  admitted  that  the 
instruction  was  free  from  legal  exception,  as  understood  by  the  court 
and  the  parties.  And,  whatever  ground  there  might  be  for  the  court, 
in  that  case,  to  come  to  the  conclusion  that  the  jury  might  have  been 
misled  by  it,  (with  which  we  do  not  intermeddle,)*  under  the  peculiar 
circumstances  of  the  case,  we  are  of  opinion  that,  under  the  circum- 
stances of  the  present  case,  the  instruction  was  definite  and  unam- 
biguous in  its  purport  and  effect,  and  such  as  the  law  justifies. 

Upon  the  whole,  the  judgment  of  the  circuit  court  is  affirmed,  with 
eoets. 

11  P.  41 ;  12 P.-410 ;  11  H.  480;  10Wa1.6«2;  MO.  808. 
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Thomas  D.  O wings,  Plaintiff  in  Error,  v.  Luke  Tiernan's  Lessee, 

10  P.  447. 

The  plaintiff  lodged  with  the  clerk  of  the  court  a  transcript  of  the 
record,  and  requested  him  to  docket  the  cause.  The  clerk  declined, 
because  no  fee  bond  had  been  filed.  The  court  refused  to  allow  the 
cause  to  be  docketed  without  a  bond,  but  gave  time  to  the  plaintiff 
to  file  one.  In  default  whereof,  the  cause  was  to  be  docketed  ana 
dismissed,  on  motion  of  the  defendant. 

4  0.254;  12  0.676. 


John  Voorhees,  Jeremiah  Letton,  Schoney  Achley,  and  Nicholas 
Liongworth,  Plaintiffs  in  Error,  v.  James  Jackson,  ex  dem.  The 
President,  Directors,  and  Company  of  the  Bank  of  the 
United  States. 

10  P.  449. 

Under  the  laws  of  Ohio,  if  a  judgment  be  rendered  upon  regular  proceedings  against  an 
absent  debtor,  and  land  attached  be  ordered  to  be  sold  to  satisfy  the  judgment,  and  the 
sale,  on  being  reported  to  the  court,  is  confirmed,  and  a  conveyance  is  made,  the  title  of 
the  debtor  passes  to  the  grantee,  although  the  record  does  not  show  that  the  other  require* 
ments  of  the  statute  were  complied  with. 

The  judgment  of  confirmation  raises  a  presumption  conclusive,  while  that  judgment  stands 
unreversed,  that  whatever  was  necessary  to  its  legality  was  proved  and  found  by  the 
court,  and  it  cannot  be  impeached  collaterally. 

It  is  no  objection  that  the  deed  was  made  to  a  third  person  by  direction  of  the  purchaser. 

The  case  is  stated  in  the  opinion  of  the  court 

Caswell  and  Chestery  for  the  plaintiffs. 

Fox,  Chase^  and  Sergeant^  contra. 

•Baldwin,  J.,  delivered  the  opinion  of  the  court.  [  *469  ] 

This  case  comes  up  by  a  writ  of  error,  from  the  circuit 
court  for  the  district  of  Ohio,  to  reverse  a  judgment  in  an  action  of 
ejectment,  obtained  by  the  defendants  against  the  plaintiffs  in  error. 
The  sole  question  in  the  court  below,  was  the  validity  of  a  sale  of 
the  premises  in  controversy,  under  a  judgment  of  the  court  of  com- 
mon pleas  of  Hamilton  county,  Ohio,  in  a  case  of  foreign  attachment, 
rendered  against  Seth  Cutter,  in  1808,  at  the  suit  of  Samuel  Foster. 
By  the  record  in  that  case  it  appears  that  the  writ  was  returnable  to 
April  term,  1807.  It  recited  that  the  plaintiff  had  sufficiently  testified 
to  the  judges,  that  the  defendant,  who  is  not  residing  in  the  State,  is 
indebted  to  the  plaintiff,  &c.  The  sheriff  returned  the  writ,  with  an 
inventory  of  the  property  attached  by  him ;  in  which  was  included 
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the  property  in  question,  with  an  appraisement  thereof.  At  the  April 
term,  the  defendant  was  three  times  called  and  made  default;  where* 
upon  the  court  appointed  auditors  to  report,  at  August  term,  follow- 
ing: the  order  was  then  continued  till  December  term,  when  the 
auditors  made  a  report,  finding  a  debt  of  $267,  due  the  plaintiff.  The 
court  then  rendered  judgment  on  the  report,  and  ordered  the  property 
attached  to  be  sold  agreeably  to  law.  An  order  of  sale 
[  *  470  ]  *  was  accordingly  issued  to  the  auditors,  who,  at  the  April 
term,  1808,  to  wit,  on  the  16th  of  April,  reported  that  they 
had  sold  the  premises  to  William  Stanley,  for  $170 ;  on  an  inspec- 
tion of  which,  the  court  granted  judgment  of  confirmation  thereof 
On  the  28th  of  May,  1808,  the  auditors  made  a  deed  to  Samuel  Fos- 
ter and  William  Woodward,  who,  on  the  same  day,  conveyed  the 
same  to  William  Stanley ;  under  whom  the  lessors  of  the  plaintiff 
claimed  by  sundry  mesne  conveyances. 

The  consideration  of  the  deed  from  the  auditors  to  Foster  and 
Woodward,  was  $170,  the  same  as  from  them  to  Stanley ;  but  they 
gave  in  their  deed  a  covenant  of  seisin,  of  power  to  sell,  and  general 
warranty.  The  defendants  were  in  possession,  claiming  title  under 
Seth  Cutter,  the  defendant  in  the  attachment,  as  whose  property  the 
land  was  sold.  The  case  has  been  submitted  on  printed  arguments, 
which  present  a  full  and  able  view  and  discussion  of  the  points  aris- 
ing in  the  cause. 

On  comparing  the  record  of  the  proceedings  on  the  attachment, 
with  the  provisions  of  the  act  of  1805,  (Chase's  Ohio  Laws,  462,  &c.,) 
the  acts  of  the  court,  in  all  the  course  of  the  cause,  appear  to  be  in 
conformity  therewith,  except  in  the  following  particulars,  on  which 
the  objections  to  the  validity  of  the  sale  are  founded :  — 

1.  By  the  1st  section,  it  provides  that  an  affidavit  shall  be  made 
and  filed  with  the  clerk  before  the  writ  issues,  and,  if  this  is  not  done, 
the  writ  shall  be  quashed,  on  motion ;  no  such  affidavit  is  found  in 
the  record. 

2.  The  15th  section  directs  three  months'  notice  to  be  given  by 
publication  in  a  newspaper,  of  the  issuing  of  the  attachment,  before 
judgment  shall  be  entered;  the  11th  section  also  prescribes  that  fifteen 
days'  notice  of  sale  shall  be  given  by  the  auditors ;  neither  of  which 
appears  by  the  record  to  have  been  done. 

3.  By  the  proviso  to  the  8th  section,  the  defendant  must  be  three 
times  called,  at  each  of  the  three  terms  preceding  judgment,  and 
make  default,  which  defaults  shall  be  recorded  by  the  clerk ;  no  entry 
is  made  of  such  default  at  the  December  term,  1807. 

4.  By  the  11th  section,  the  auditors  are  prohibited  from  selling  till 
the  expiration  of  twelve  months  from  the  return  of  the  writ;  whereas 
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the  order  issued  before ;  and  it  does  not  appear  when  the  sale  was 
made. 

5    The  return  of  the  sale  by  the  auditors  shows  a  sale  to 
one  *  person,  and  a  deed  to  others ;  not  in  any  mode  con-  [  *  471  ] 
nected  with  the  record. 

There  is  no  provision  in  the  law,  that  if  the  several  acts  therein 
directed  to  be  done  are  omitted,  the  sale  or  any  other  proceedings 
under  the  attachment  shall  be  deemed  void ;  but  by  the  13th  section 
it  is  declared,  that  every  sale  and  conveyance,  made  by  the  said 
auditors,  or  any  two  of  them,  by  virtue  of  the  authority  herein  granted, 
shall  be  as  binding  and  effectual,  as  if  the  same  had  been  made  by 
the  said  defendant,  prior  to  the  service  of  the  said  attachment. 

It  is  contended  by  the  counsel  for  the  plaintiffs  in  error,  that  all  the 
requisitions  of  the  law  are  conditions  precedent;  which  must  not 
only  be  performed  before  the  power  of  the  court  to  order  a  sale,  or  the 
auditors  to  execute  it,  can  arise;  but  that  such  performance  must 
appear  on  the  record. 

The  first  part  of  this  proposition  is  the  true  meaning  of  the  law  of 
Ohio,  the  various  acts  required  to  be  done  previous  to  a  sale  are  pre- 
scribed by  a  proviso,  which  in  deeds  and  laws  is  a  limitation  or 
exception  to  a  grant  made  or  authority  conferred ;  the  effect  of  which 
is  to  declare,  that  the  one  shall  not  operate,  or  the  other  be  exercised, 
unless  in  the  case  provided. 

By  the  11th  section,  the  auditors  are  directed,  by  virtue  of  an  order 
of  the  court,  to  sell  and  convey  the  lands  attached,  provided  they  give 
notice ;  notice  then  is  the  condition,  on  the  performance  of  which  their 
duty  and  power  depend;  and. the  act  must  be  done  to  make  the 
execution  of  the  power  consistent  with  the  law. 

But  the  provisions  of  the  law  do  not  prescribe  what  shall  be 
deemed  evidence  that  such  acts  have  been  done,  or  direct  that  their 
performance  shall  appear  on  the  record.  The  13th  section,  which 
gives  to  the  conveyance  of  the  auditors  the  same  effect  as  a  deed 
from  the  defendant  in  the  attachment ;  contains  no  other  limitation 
than  that  it  shall  be  "  in  virtue  of  the  authority  herein  granted." 

This  leaves  the  question  open  to  the  application  of  those  general 
principles  of  law,  by  which  the  validity  of  sales  made  under  judicial 
process  must  be  tested;  in  the  ascertainment  of  which,  we  do  not 
think  it  necessary  to  examine  the  record  in  the  attachment,  for  evi- 
dence that  the  acts  alleged  to  have  been  omitted  appear  therein  to 
have  been  done.  Assuming  the  contrary  to  be  the  case,  the  merits  of 
the  present  controversy  are  narrowed  to  the  single  question,  whethei 
this  omission  invalidates  the  sale.  The  several  courts  of 
common  *  pleas   of  Ohio,   at  the  time   of  these   proceed-  [  *472  J 
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ings,  were  courts  of  general  civil  jurisdiction ;  to  which  was  added, 
by  the  act  of  1805,  power  to  issue  writs  of  attachments,  and  order 
a  sale  of  the  property  attached  on  certain  conditions;  no  objec- 
tion therefore  can  be  made  to  their  jurisdiction  over  the  case,  the 
cause  of  action,  or  the  property  attached.  The  process  which  they 
adopted,  was  the  same  as  prescribed  by  the  law;  they  ordered  a  sale 
which  was  executed,  and  on  the  return  thereof  gave  it  their  confirma- 
tion. This  was  the  judgment  of  a  court  of  competent  jurisdiction  on 
all  the  acts  preceding  the  sale,  affirming  their  validity  in  the  same 
manner  as  their  judgment  had  affirmed  the  existence  of  a  debt. 
There  is  no  principle  of  law  better  settled,  than  that  every  act  of  a 
court  of  competent  jurisdiction  shall  be  presumed  to  have  been 
rightly  done,  till  the  contrary  appears ;  this  rule  applies  as  well  to 
every  judgment  or  decree,  rendered  in  the  various  stages  of  their  pro- 
ceedings from  the  initiation  to  their  completion,  as  to  their  adjudi- 
cation that  the  plaintiff  has  a  right  of  action.  Every  matter  adjudi- 
cated, becomes  a  part  of  their  record ;  which  thenceforth  proves  itself, 
without  referring  to  the  evidence  on  which  it  has  been  adjudged. 

In  this  case,  the  court  issued  an  order  of  sale  agreeably  to  law, 
which  having  been  returned  by  the  auditors,  and  "  being  inspected, 
the  court  grant  judgment  of  confirmation  thereon."  It  is  therefore  a 
direct  adjudication,  that  the  order  of  sale  was  executed  according  to 
law.  They  had  undoubted  authority  to  render  such  a  judgment; 
and  there  is  nothing  on  the  record  to  show  that  it  was  not  rightfully 
exercised.  If  the  defendants'  objections  can  be  sustained,  it  will  be 
on  the  ground  that  this  judgment  is  false  ;  and  that  the  order  of  sale 
was  not  executed  according  to  law,  because  the  evidence  of  its  exe- 
cution is  not  of  record.  The  same  reason  would  equally  apply  to  the 
non-residence  of  the  defendant  within  the  State,  the  existence  of  a 
debt  due  the  plaintiff,  or  any  other  creditor,  which  is  the  basis  on 
which  the  whole  proceedings  rest.  The  auditors  are  equally  silent 
on  the  evidence,  upon  which  they  reported  that  debts  were  due  by 
the  defendant,  as  on  the  evidence  of  notice  and  due  publication ;  but 
no  one  could  pretend  that  the  judgment  that  the  debts  reported  were 
due,  shall  be  presumed  to  be  false.  Though  the  able  and  ingenious 
argument  of  the  defendants  has  not  been  directed  at  this  part  of  the 
judgment  of  the  court  of  common  pleas,  the  grounds  of  objection 
are  broad  enough  to  embrace  it ;  for  in  resting  their  case  on  the  only 

position  which  the  record  leaves  them,  they  necessarily 
[*473]  affirm  the  *  general  proposition,  that  a  sale  by  order  of  a 

court  of  competent  jurisdiction,  may  be  declared  a  nullity 
in  a  collateral  action,  if  their  record  does  not  show  affirmatively,  the 
evidence  of  a  compliance  with  the  terms  prescribed  by  law  in  making 
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Buch  sale.  We  cannot  hesitate  in  giving  a  distinct  and  unqualified 
negative  to  this  proposition,  both  on  principle  and  authority  too  well 
and  long  settled  to  be  questioned. 

That  some  sanctity  should  be  given  to  judicial  proceedings ;  some 
time  limited,  beyond  which  they  should  not  be  questioned;  some 
protection  afforded  to  those  who  purchase  at  sales  by  judicial  process, 
and  some  definite  rules  be  established,  by  which  property  thus  ac- 
quired may  become  transmissible,  with  security  to  the  possessors, 
cannot  be  denied  In  this  country  particularly,  where  property, 
which  within  a  few  years  was  but  of  little  value,  in  a  wilderness,  is 
now  the  site  of  large  and  flourishing  cities,  its  enjoyment  should  be 
at  least  as  secure  as  in  that  country  where  its  value  is  less  pro- 
gressive. 

It  is  among  the  elementary  principles  of  the  common  law,  that 
whoever  would  complain  of  the  proceedings  of  a  court,  must  do  it  in 
such  time  as  not  to  injure  his  adversary  by  unnecessary  delay  in  the 
assertion  of  his  right.  If  he  objects  to  the  mode  in  which  he  is  brought 
into  court,  he  must  do  it  before  he  submits  to  the  process  adopted.  If 
the  proceedings  against  him  are  not  conducted  according  to  the  rules 
of  law  and  the  court,  he  must  move  to  set  them  aside  for  irregularity ; 
or,  if  there  is  any  defect  in  the  form  or  manner  in  which  he  is  sued,  he 
may  assign  thode  defects  specially,  and  the  court  will  not  hold  him 
answerable  till  such  defects  are  remedied.  But  if  he  pleads  to  the 
action  generally,  all  irregularity  is  waived,  and  the  court  can  decide 
only  on  the  rights  of  the  parties  to  the  subject-matter  of  controversy ; 
their  judgment  is  conclusive,  unless  it  appears  on  the  record  that  the 
plaintiff  has  no  title  to  the  thing  demanded,  or  that  in  rendering 
judgment  they  have  erred  in  law ;  all  defects  in  setting  out  a  title,  or 
in  the  evidence  to  prove  it,  are  cured,  as  well  as  all  irregularities 
which  may  have  preceded  the  judgment 

So  long  as  this  judgment  remains  in  force,  it  is  in  itself  evidence 
of  the  right  of  the  plaintiff  to  the  thing  adjudged,  and  gives  him  a 
right  to  process  to  execute  the  judgment ;  the  errors  of  the  court,  how* 
ever  apparent,  can  be  examined  only  by  an  appellate  power ;  and  by 
the  laws  of  every  country  a  time  is  fixed  for  such  examination,  whether 
in  rendering  judgment,  issuing  execution,  or  enforcing  it 
•by  process  of  sale  or  imprisonment  No  rule  can  be  more  [  *474  ] 
reasonable,  than  that  the  person  who  complains  of  an  injury 
done  him,  should  avail  himself  of  his  legal  rights  in  a  reasonable 
time,  or  that  that  time  should  be  limited  by  law. 

This  has  wisely  been  done  by  acts  of  limitation  on  writs  of  error 
and  appeals,  if  that  time  elapses,  common  justice  requires,  that  what 

17* 


193  SUPREME   COURT  OF  THE  UNITED  STATES. 

Voorheea  v.  Bank  of  the  United  States.    10  F. 

a  defendant  ca'unot  do  directly  in  the  mode  pointed  out  by  law,  he 
shall  not  be  permitted  to  do  collaterally  by  evasion* 

A  judgment  or  execution  irreversible  by  a  superior  court,  cannot 
be  declared  a  nullity  by  any  authority  of  law,  if  it  has  been  rendered 
by  a  court  of  competent  jurisdiction  of  the  parties  the  subject-matter, 
with  authority  to  U9e  the  process  it  has  issued ;  it  must  remain  the 
only  test  of  the  respective  rights  of  the  parties  to  it  If  the  validity 
of  a  sale  under  its  process  can  be  questioned  for  any  irregularity  pre- 
ceding the  judgment,  the  court  which  assurpes  such  power  places 
itself  in  the  position  of  that  which  rendered  it,  and  deprives  it  of  all 
power  of  regulating  its  own  practice  or  modes  of  proceeding  in  the 
progress  of  a  cause  to  judgment  If  after  its  rendition  it  is  declared 
void  for  any  matter  which  can  be  assigned  for  error  only  on  a  writ  of 
error  or  appeal,  then  such  court  not  only  usurps  the  jurisdiction  of 
an  appellate  court,  but  collaterally  nullifies  what  such  court  is  pro- 
hibited by  express  statute-law  from  even  reversing. 

If  the  principle  once  prevails,  that  any  proceeding  of  a  court  of 
competent  jurisdiction  can  be  declared  to  be  a  nullity  by  any  court, 
after  a  writ  of  error  or  appeal  is  barred  by  limitation,  every  county 
court,  or  justice  of  the  peace  in  the  Union,  may  exercise  the  same 
right,  from  which  our  own  judgments  or  process  would  not  be 
exempted.  The  only  difference  in  this  respect  between  this  and  any 
other  court  is,  that  no  court  can  revise  our  proceedings ;  but  that 
difference  disappears,  after  the  time  prescribed  for  a  writ  of  error  or 
appeal  to  revise  those  of  an  inferior  court  of  the  United  States  or  of 
any  State ;  they  stand  on  the  same  footing  in  law.  The  errors  of 
the  court  do  not  impair  their  validity ;  binding,  till  reversed,  any 
objection  to  their  full  .effect  must  go  to  the  authority  under  which 
they  have  been  conducted.  If  not  warranted  by  the  constitution  or 
law  of  the  land,  our  most  solemn  proceedings  can  confer  no  right 
which  is  denied  to  any  judicial  act  under  color  of  law,  which  can 
properly  be  deemed  to  have  been  done  coram  nonjudice  ;  that  is,  by 
persons  assuming  the  judicial  function  in  the  given  case  without 
lawful  authority. 

The  line  which  separates  error  in  judgment  from  the 
[  *  475  ]  usurpation  *  of  power  is  very  definite ;  and  is  precisely  that 
which  denotes  the  cases  where  a  judgment  or  decree  is 
reversible  only  by  an  appellate  court,  or  may  be  declared  a  nullity 
collaterally,  when  it  is  offered  in  evidence  in  an  action  concerning  the 
matter  adjudicated,  or  purporting  to  have  been  so.  In  the  one  case, 
it  is  a  record  importing  absolute  verity;  in  the  other,  mere  waste 
paper ;  there  can  be  no  middle  character  assigned  to  judicial  proceed- 
ings, which  are  irreversible  for  error.     Such  is  their  effect  between 
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the  parties  to  the  suit ;  and  such  are  the  immunities  which  the  law 
affords  to  a  plaintiff  who  has  obtained  an  erroneous  judgment  or 
execution.  It  would  be  a  well-merited  reproach  to  our  jurispru- 
dence, if  an  innocent  purchaser,  no  party  to  the  suit,  who  had  paid 
his  money  on  the  faith  of  an  order  of  a  court,  should  not  have  the 
same  protection  under  an  erroneous  proceeding,  as  the  party  who 
derived  the  benefit  accruing  from  it  A  purchaser  under  judicial 
process,  pays  the  plaintiff  his  demand  on  the  property  sold ;  to  the 
extent  of  the  purchase-money,  he  discharges  the  defendant  from  his 
adjudged  obligation.  Time  has  given  an  inviolable  sanctity  to  every 
act  of  the  court  preceding  the  sale,  which  precludes  the  defendant 
from  controverting  the  absolute  right  of  the  plaintiff  to  the  full 
benefit  of  his  judgment;  and  it  shall  not  be  permitted  that  the 
purchaser  shall  be  answerable  for  defects  in  the  record,  from  the 
consequence  of  which  the  plaintiff  is  absolved.  Such  flagrant 
injustice  is  imputable  neither  to  the  common  or  statute  law  of  the 
land.  If  a  judgment  ia  reversed  for  error,  it  is  a  settled  principle  of 
the  common  law,  coeval  with  its  existence,  that  the  defendant  shall 
have  restitution  only  of  the  money ;  the  purchaser  shall  hold  the 
property  sold ;  and  there  are  few,  if  any  States  in  the  Union  who 
have  not  consecrated  this  principle  by  statute. 

This  great  rule,  established  for  the  protection  of  purchasers  on  the 
faith  of  judicial  process,  will  be  utterly  prostrated ;  encouragement 
will  be  given  to  defendants  in  judgments,  their  heirs  and  privies,  to 
take  advantage  of  the  security  into  which  honest  purchasers  have 
been  lulled;  if  any  judicial  proceeding  which  could  stand  the  test  of 
a  writ  of  error,  or  appeal,  if  taken  in  time,  or  had  become  irreversible 
directly,  could  be  avoided  collaterally. 

Acts  of  limitation,  become  useless  if  a  defendant  is  allowed  to  evade 
them  by  avoiding  judgments  or  executions,  on  the  suggestion  of  de« 
fects  or  omissions  in  the  record,  which  can  be  reviewed  only  by  an 
appellate  court;  a  direct  premium  is  held  out  for  delaying  the  resort 
to  the  mode  pointed  out  by  law  for  correcting  the  errors  of 
judicial  *  proceedings.  His  debt  is  paid  by  the  purchaser;  [  *476  ] 
the  property  purchased  is  restored  to  the  defendant  without 
any  obligation  to  refund;  and  that  which  was,  when  sold,  of  little 
value,  and  bought  at  its  full  price  paid  to  the  defendant's  use,  becomes 
his  rightful  estate,  when  the  remote  out-lot  has  become  a  mart  for 
commerce,  and  covered  with  valuable  improvements.  Had  he  brought 
his  writ  of  error  in  time,  and  reversed  the  judgment  or  execution  on 
which  it  was  sold,  justice  would  have  been  done  him  by  a  restitution 
of  the  purchase-money ;  and  to  the  purchaser,  by  leaving  him  in  the 
quiet  enjoyment  of  the  property  purchased.     Such  are  the  conse- 
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quences  of  the  doctrines  contended  for  by  the  defendant's  counsel,  in 
their  objections  to  the  proceedings  on  the  attachment ;  none  of  them 
affect  the  jurisdiction  of  the  court,  or  its  authority  to  order  or  confirm 
the  sale;  the  acts  omitted  to  be  noticed  on  the  record  are  not  judicial, 
but  ministerial,  to  be  performed  by  the  clerk  or  auditors.  It  was  a 
good  ground  for  a  motion  to  quash,  or  suspend  the  proceedings  for 
irregularity,  if  they  had  not  been  done  in  fact ;  and  as  the  judgment 
was  by  default,  perhaps  the  omission  to  state  them  on  the  record 
may  have  been  good  cause  for  reversal  on  a  writ  of  error.  But  on  an 
inspection  of  these  proceedings  collaterally,  we  can  judicially  see  only 
what  the  court  has  done ;  not  whether  they  have  proceeded  inverso 
ordine,  erroneously,  according  to  the  proof  before  them,  or  what  they 
have  omitted,  or  ought  to  have  done.  They  have  adjudged  that  the 
order  of  sale  was  executed  agreeably  to  law ;  nothing  appears  on  the 
record  to  impugn  their  judgment ;  it  must,  therefore,  be  taken  to  be 
true  in  fact,  and  valid  in  law.  Their  order  of  sale  was  a  lawful 
authority  to  the  auditors  to  sell ;  it  was  a  full  justification  to  them  in 
obeying  it;  it  was  executed  in  virtue  of  the  authority  granted  by  the 
law  to  the  court,  who  have  not  exceeded  their  jurisdiction ;  and  the 
deed  of  the  auditors  passed  the  title  to  the  premises  in  controversy  to 
the  purchaser. 

It  has  not  been  thought  necessary  to  review  the  various  cases  cited 
in  the  argument ;  the  principles  which  must  govern  this  and  all  other 
sales  by  judicial  process,  are  general  ones  adopted  for  the  security  of 
titles,  the  repose  of  possession,  and  the  enjoyment  of  property  by 
innocent  purchasers,  who  are  the  favorites  of  the  law  in  every  court, 
and  by  every  code.  Nor  shall  we  refer  to  the  decisions  of  state  courts, 
or  the  adjudged  cases  in  the  books  of  the  common  law;  our  own 
repeated  and  uniform  decisions  cover  the  whole  case,  in  its  most 

expanded  view ;  and  the  highest  considerations  call  upon 
[  *  477  J  us  so  to  *  reaffirm  them,  that  all  questions  such  as  have 

arisen  in  this  cause  may  be  put  at  rest  in  this  and  the  circuit 
courts.  In  Blaine  v.  The  Charles  Carter,  a  ship  had  been  sold  under 
executions  issued  within  ten  days  after  judgment,  contrary  to  the 
express  prohibition  of  the  23d  section  l  of  the  Judiciary  Act ;  but  no 
writ  of  error  was  taken  out  The  court  declared,  that  if  the  execu- 
tions were  irregular,  "  the  court  from  which  they  issued  ought  to  have 
been  moved  to  set  them  aside.  They  were  not  void,  because  the 
marshal  could  have  justified  under  them;  and  if  voidable,  the  proper 
means  of  destroying  their  efficacy  had  not  been  pursued."  The  decree 
of  the  circuit  court  was  affirmed,  and  the  money  ordered  to  be  paid 

over  to  the  execution  creditor.    4  Cranch,  328,  333. 

— — — —      iii  ■  ■        .p.!.  I,.         ii      —^^— — »^  iii      p— — ^ 

1  1  State,  at  Large,  85. 
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la  Wheaton  v.  Sexton,  the  case  turned  on  the  validity  of  the  sale 
of  real  estate  by  the  marshal  of  this  district,  by  virtue  of  an  execution, 
in  which  the  language  of  this  court  is :  "  The  purchaser  depends  on 
the  judgment,  the  levy  and  the  deed.  All  other  questions  are  be- 
tween the  parties  to  the  judgment,  and  the  marshal  Whether  the 
marshal  sells  before,  or  after  the  return ;  whether  he  makes  a  correct 
return  or  any  return  at  all  to  the  writ,  is  immaterial  to  the  purchaser 
provided  the  writ  was  duly  issued,  and  the  levy  made  before  the 
return."    4  Wheat.  606. 

In  Tolmie  v.  Thompson,  2  Pet.  157,  there  had  been  a  sale  under  an 
order  of  the  orphans'  court  of  this  district,  which  had  been  confirmed 
by  them ;  and  a  deed  made  to  the  purchaser,  the  validity  of  which  was 
questioned,  on  objections  similar  to  those  now  under  consideration. 
The  court  say :  "  Those  proceedings  were  brought  before  the  court 
collaterally,  and  are  by  no  means  subject  to  all  the  exceptions  which 
might  be  taken  on  a  direct  appeal  They  may  well  be  considered  judi- 
cial proceedings;  they  were  commenced  in  a  court  of  justice,  carried 
on  under  the  supervising  power  of  the  court,  and  to  receive  its  final 
ratification.  The  general  and  well  settled  rule  of  law  in  such  cases 
is,  that  when  the  proceedings  are  collaterally  drawn  in  question,  and 
it  appears  on  the  face  of  them  that  the  subject-matter  was  within 
the  jurisdiction  of  the  court,  they  are  voidable  only.  The  errors  and 
irregularities,  if  any  exist,  are  to  be  corrected  by  some  direct  proceed- 
ing, either  before  the  same  court  to  set  them  aside,  or  in  an  appellate 
court.  If  there  is  a  total  want  of  jurisdiction,  the  proceedings  are 
void  and  a  mere  nullity,  and  confer  no  right,  and  afford  no  justifica- 
tion ;  and  may  be  rejected  when  collaterally  drawn  in  question." 

The  purchaser  is  not  bound  to  look  beyond  the  decree 
when  *  executed  by  a  conveyance,  if  the  facts  necessary  to  [  *  478  ] 
give  jurisdiction  appear  on  the  face  of  the  proceedings ;  nor 
to  look  further  back  than  the  order  of  the  court  "  If  the  jurisdiction 
was  improvidently  exercised,  or  in  a  manner  not  warranted  by  the 
evidence  before  it,  it  is  not  to  be  corrected  at  the  expense  of  the 
purchaser ;  who  had  a  right  to  rely  upon  the  order  of  the  court,  as 
an  authority  emanating  from  a  competent  jurisdiction."  2  Pet  163, 
168.  u  When  a  court  has  jurisdiction,  it  has  a  right  to  decide  every 
question  that  arises  in  the  cause;  and  whether  the  decision  be  correct 
or  not,  its  judgment  until  reversed  is  regarded  as  binding  in  every 
other  court"     Elliott  v.  Piersol,  1  Pet  340 ;  2  Pet  169. 

In  Tayloe  v.  Thompson,  this  court  affirmed  a  principle  of  the  com- 
mon law;  that  the  sale  of  a  term  of  years  under  a  fieri  facias ,  issued 
after  and  while  the  defendant  was  in  execution  under  a  ca.  sa.  on  the 
same  judgment,  was  good  when  made  to  a  stranger  to  the  execution. 
5  Pet.  370. 
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In  the  United  States  v.  Arredondo,  it  was  laid  down  as  a  unirer* 
sal  principle,  that  when  power  or  jurisdiction  is  delegated  to  any 
public  officer  or  tribunal  over  a  subject-matter,  and  its  exercise  is 
confided  to  his  or  their  discretion ;  the  acts  so  done  are  valid  and 
binding  as  to  the  subject-matter;  and  individual  rights  will  not  be 
disturbed  collaterally,  for  any  thing  done  in  the  exercise  of  that  dis- 
cretion within  the  authority  and  power  conferred*  The  only  ques- 
tions which  can  arise,  between  an  individual  claiming  a  right  under 
the  acts  done,  and  the  public,  or  any  person  denying  their  validity, 
are  power  in  the  officer,  and  fraud  in  the  party.  All  other  questions 
are  settled  by  the  decision  made,  or  the  act  done  by  the  tribunal  or 
officer;  unless  an  appeal  or  other  revision  of  their  proceedings  is 
prescribed  by  law.    6  Pet.  729,  730. 

These  are  rules  of  property  which  have  been  established  so  far  as 
the  authority  of  this  court  can  do  it ;  they  apply  to  and  must  govern 
this  case  on  the  broad  principles  laid  down ;  and  none  of  them  come 
into  collision  with  any  construction  given  to  the  laws  of  Ohio,  pre- 
scribing the  mode  of  transferring  real  estate  by  judicial  process.  On 
the  broadest  ground,  therefore,  which  has  been  taken  in  any  of  the 
specified  objections  .to  the  proceedings  of  the  court  of  common  pleas 
in  the  attachment  suit;  we  are  most  clearly  of  opinion,  that  none  of 
them  can  be  sustained,  without  the  violation  of  principles  which 
ought  to  remain  inviolable. 

The  remaining  objection  is,  that  the  auditors  did  not 
[  *  479  ]  make  their  *  deed  to  the  person  who  purchased  at  the  sale 
under  the  order  of  the  court*  This  is  a  matter  entirely 
between  such  person  and  those  to  whom  the  deed  was  made ;  to 
Cutter,  it  is  immaterial  to  whom  the  conveyance  was  made;  his 
right  was  extinguished  by  the  sale  and  confirmation.  It  is  equally 
immaterial  to  those  who  claim  under  Cutter,  who  received  the  deed; 
Stanley,  the  purchaser,  or  Foster,  the  plaintiff;  it  was*  a  matter 
between  themselves,  which  can  have  no  effect  on  the  validity  of  the 
sale,  were  it  unexplained*  But  connecting  the  record  with  the  deeds, 
their  inspection  removes  the  objection,  for  the  reasons  stated  in  the 
argument  of  counsel.  Samuel  Foster  was  the  principal  creditor,  and 
plaintiff  in  the  suit;  Stanley  purchased,  but  took  his  deed  from 
Foster  and  Woodward,  with  their  covenants  of  seisin,  warranty  and 
title;  had  he  taken1  a  deed  directly  from  the  auditors,  it  must  have 
been  without  any  covenants.  The  object  was  evidently  to  have  an 
assurance  of  the  title ;  for  both  deeds  were  executed  and  acknowl- 
edged on  the  same  day,  and  the  consideration  of  both  was  the  same. 

The  judgment  of  the  circuit  court  is  affirmed. 

12P.  410,667;  14P.699,614;  16  P.  71 ;  2  H.  48,319;  6H.81;  8H.402;  12H.871; 
14H.686;  18  H.  297 ;  24H.196;  lWal.627;  2  Wal.  328 ;  6  Wal.  290 ;  10  Wal.  316, 
S20;  16  W.  866;  18  W.  467;  1  O.  669-660;  8  0. 166;  6  0.  746. 
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Thomas  Jackson  et  aL,  Appellants,  v.  William  E.  Ashton. 

10  P.  480. 

f  the  necessary  allegations  of  citizenship  are  not  on  the  record,  and  for  that  cause  the  do* 
cree  of  the  circuit  court  is  reversed  and  the  cause  remanded,  that  court  may  allow  an 
amendment  inserting  those  allegations,  but  it  cannot  be  done  in  this  court,  especiallj 
after  a  term  has  elapsed  since  the  decree  here. 

■ 

Key  and  Peters,  for  the  motion. 

Story,  J.,  delivered  the  opinion  of  the  court 

A  motion  has  been  made,  to  allow  an  amendment  of  the  record  ot 
this  case,  by  inserting  an  allegation  of  the  citizenship  of  the  parties, 
and  to  reinstate  this  cause  on  the  docket  under  the  following  circum- 
stances: The  cause  came  before  this  court  at  the  January  term, 
1834 ;  and,  as  will  be  found  in  the  8th  volume  of  Mr.  Peters's 
Reports,  pp.  148, 149,  was  then  reversed  for  want  of  jurisdiction  of 
the  circuit  court  by  reason  of  the  omission  to  allege,  that  the  parties 
were  citizens  of  different  States.  The  appeal  to  this  court  was  dis- 
missed, and  the  decree  of  this  court  was  ordered  to  be  certified  to 
the  circuit  court. 

We  are  of  opinion  that,  under  these  circumstances,  the  record  can* 
not  be  amended,  or  the  cause  reinstated  in  this  court  It  would,  in 
effect,  be  a  reversal  of  the  former  decree  of  this  court  We  have  no 
power  over  the  decrees  rendered  by  this  court  after  the  term 
has  *  passed,  and  the  cause  has  been  dismissed,  or  otherwise  [  *  481  ] 
finally  disposed  of  here. 

But  in  our  opinion,  there  is  no  difficulty  in  making  the  proposed 
amendment  in  the  circuit  court,  if  that  court  shall  see  fit,  in  its  dis- 
cretion, to  allow  it  to  be  done.  The  cause  may  then  be  reheard 
there,  and  upon  the  decree  newly  rendered,  an  appeal  can  then  be 
taken  to  this  court,  or  a  decree  may  be  there  rendered  by  consent  of 
the  parties,  in  order  to  enter  the  cause  without  any  delay  to  this 
court. 

This  court,  in  rendering  its  former,  decree,  had  no  authority,  not 
having  any  jurisdiction,  but  to  reverse  for  the  want  of  jurisdiction  of " 
the  circuit  court,  to  send  the  cause  back  for  further  proceedings,  with 
liberty  to  amend  the  bilL  But  the  mandate  was  not  understood  by 
us  to  apply,  except  to  the  record  in  its  then  state  ;  and  we  entertain 
no  doubt  that,  notwithstanding  any  thing  in  the  former  decree  of 
reversal,  it  is  entirely  competent  for  the  circuit  court,  in  their  discre- 
tion, to  allow  the  amendment  now  proposed  to  be  made,  and  to  rein- 
state the  cause  in  that  court  But  we  have  no  authority  in  the  mat* 
ter.     The  motion  is,  therefore,  overruled. 

6  H.  31. 
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Samuel  B.  Lee,  Plaintiff  in  Error,  v.  Nathaniel  Dick,  and  others. 

10  P.  482. 

A.  letter  written  on  the  same  paper  with  a  guarantee,  was  held  to  explain  it,  and  show  that  it 
was  not  confined  to  a  bill  for  $2,000,  as  its  terms  imported,  but  was  good  for  that  amount 
in  a  larger  bill. 

(Then  a  gparanteo  is  prospective,  and  is  to  attach  on  future  transactions,  the  guarantor  is 
tntit'ed  to  notice  that  it  has  been  accepted,  and  also  that  it  has  been  acted  on ;  bat  no 
-uh  is  laid  down  respecting  the  time  within  which  notice  must  be  given. 

The  case  is  stated  in  the  opinion  of  the  court 

Peyton,  for  the  plaintiff. 

Bell,  contra. 

[  *491  ]       *  Thompson,  C.  J.,  delivered  the  opinion  of  the  court. 

This  case  comes  up  on  a  writ  of  error  from  the  circuit 
court  of  the  Uoited  States  for  West  Tennessee.  It  was  a  special 
action  on  the  case,  on  a  guarantee  given  by  the  plaintiff  in  error  in 
favor  of  Nightingale  and  Dexter.  The  declaration  is  special,  stating 
that  the  defendant  in  the  court  below,  by  his  guarantee  bearing  date 
the  24th  of  September  in  the  year  1832,  directed  and  addressed  to 
the  plaintiffs  below,  requested  them  to  accept  the  draft  of  Nightin- 
gale and  Dexter  for  the  amount  of  $2,000,  and  thereby  promised  to 
guarantee  the  punctual  payment  of  the  same  to  that  amount ;  and 
avers  that  Nightingale  and  Dexter  afterwards,  on  the  5th  of  October, 
1832,  drew  a  bill  on  the  plaintiffs  below  for  $4,250 ;  and  that,  confid- 
ing in  the  promise  of  the  defendant,  they  accepted  the  same,  &c 
The  declaration  contains  a  count  alleging  an  agreement  by  the  de- 
fendant to  guarantee  the  payment  of  $2,000,  part  of  the  $4,250 ;  with 
the  necessary  averments  to  charge  the  defendants  with  the  payment 

of  the  $2,000. 
[  *  492  ]       The  defendant  pleaded  the  general  issue,  and  upon  the  trial 

of  the  cause  the  plaintiffs  produced  the  following  evidence : 

"Memphis,  September  24,  1832. 

"  Messrs.  N.  and  J.  Dick  and  Co. 

"  Gentlemen :  Nightingale  and  Dexter,  of  Maury  county,  Tennes- 
see, wish  to  draw  on  you  at  six  or  eight  months  date.  You  will 
please  accept  their  draft  for  $2,000,  and  I  do  hereby  guarantee  the 
punctual  payment  of  it     Very  respectfully,  your  obedient  servant, 

"  Samuel  B.  Lee." 

"Nashville,  October  5,  1832 

«  Exchange  for  $4,250.00. 

u  Six  months  after  date  of  this  first  of  exchange,  (second  unpaid,) 
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pay  to  H.  R.  W.  Hill,  or  order,  4,250  dollars  —  cents,  value  received, 
and  charge  the  same  to  account  of  yours,  &c 

"Nightingale  and  Dexter, 
«  To  N.  and  J.  Dick  and  Co.,  New  Orleans." 

The  plaintiff  also  offered  in  evidence  the  following  letter  of  the 
defendant,  Samuel  B.  Lee ;  which  letter  was  written  upon  the  same 
sheet  of  paper  with  the  guarantee,  but  on  different  parts  of  it :  — 

"Memphis,  September  24,  183? 

"Mr.  P.  B.  Dexter. 

"Dear  Sir:  Yours  of  the  15th  instant  came  to  hand  in  due  time. 
I  was  absent,  or  should  have  answered  it  sooner.  I  left  Mount 
Pleasant  sooner  than  I  had  expected  when  I  saw  you  last.  I  learned 
that  my  presence  was  wanted  at  Savannah,  and  put  o  p  h.  I  had 
calculated  to  get  along  with  business  without  having  any  thing  to 
do  with  drawing  bills  or  with  the  bank ;  but  there  is  no  cash  in  this 
quarter,  and  our  bills  at  the  East  are  falling  due,  and  I  have  no  other 
alternative  but  to  draw  for  what  funds  I  am  compelled  to  have,  and 
may,  during  the  winter,  (should  I  go  largely  into  the  cotton  market,) 
wish  to  draw  for  a  considerable  amount.  I  have  no  objections  to 
guarantee  your  bill,  except  it  might  affect  my  own  operations.  I 
however,  send  a  guarantee  for  $2,000,  which  you  can  use  if  you 
choose.  The  balance,  I  have  no  doubt,  your  friend,  Mr.  Watson, 
will  do  for  you.  I  would  cheerfully  do  the  whole  amount,  but  ex- 
pect to  do  business  with  that  house,  and  do  not  wish  to  be 
cramped  *  in  my  own  operations.  Spun  thread,  also  coarse  [  **493  ] 
homespun  are  in  good  demand.  My  compliments  to  Mrs. 
and  Miss  Nightingale.  Your  friend,  Samuel  B.  Lee." 

It  was  agreed  by  the  counsel,  that  the  bill  of  exchange  and  letter 
should  go  to  the  jury,  and  their  effect,  &c.  be  charged  upon  by  the 
court.  The  plaintiff  proved  that  N.  and  J.  Dick  and  Co.  accepted 
the  above  bill,  upon  the  faith  of  the  said  guarantee,  and  that  they 
had  paid  it,  and  gave  notice  to  the  defendant  that  they  looked  to 
him  for  the  money.  The  court  charged  the  jury,  that  if  the  defend- 
ant intended  to  guarantee  a  bill  of  exchange  to  be  drawn  for  $2,000, 
he  would  not  be  liable  for  a  bill  drawn  for  upwards  of  $4,000.  But 
if  he  intended  to  guarantee  $2,000  of  a  bill  to  be  drawn  for  a  larger 
amount,  then  he  would  be  liable  for  the  $2,000.  That  the  court  was 
of  opinion  that  the  letter  accompanying  the  guarantee  was  admissi- 
ble in  evidence,  to  explain  whether  the  guarantor  meant  to  guarantee 
a  bill  for  $2,000,  or  only  $2,000  in  a  bill  for  a  larger  amount  The 
vol.  XII.  18 
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court  also  charged  the  jury,  that  no  notice  by  N.  and  J.  Dick  and  Co; 
to  the  defendant,  that  they  intended  to  accept,  or  had  accepted,  and 
acted  upon  this  guarantee,  was  necessary.  To  which  opinion  of  the 
court  the  defendant  excepted. 

The  questions  arising  upon  this  case  are:  — 

1st.  Whether  this  evidence  will  warrant  the  conclusion,  that  the 
defendant  intended  to  guarantee  $2,000  in  a  bill  to  be  drawn  for  a 
larger  sum. 

2dly.  Whether  N.  and  J.  Dick  and  Co.  were  bound  to  give  notice 
to  the  defendant  that  they  intended  to  accept,  or  had  accepted  and 
acted  upon  the  guarantee. 

A  guarantee  is  a  mercantile  instrument,  and  to  be  construed  ac- 
cording to  what  is  fairly  to  be  presumed  to  have  been  the  under- 
standing of  the  parties,  without  any  strict  technical  nicety.  If  the 
guarantee  stood  alone,  unexplained  by  the  letter  which  accompanied 
it,  it  would  undoubtedly  be  limited  to  a  specific  draft  for  $2,000,  and 
would  not  cover  that  amount  in  a  bill  for  a  larger  sum ;  but  the  let- 
ter which  accompanied  it  fully  justifies  the  conclusion,  that  the  de- 
fendant undertook  to  guarantee  $2,000  in  a  draft  for  a  larger  amount. 
The  letter  and  guarantee  were  both  written  by  the  defendant,  on  the 
same  sheet  of  paper,  bear  the  same  date,  and  may  be  con- 
[*494]  strued*  together,  as  constituting  the  guarantee.  7Cranch,89. 
This  letter  is  obviously  in  answer  to  one  received  from 
Dexter,  one  of  the  firm  of  Nightingale  and  Dexter;  for  he  says: 
"  Your  letter  of  the  15th  instant  came  to  hand  in  due  time,  &c.  I 
have  no  objection  to  guarantee  your  bill,  except  it  might  affect  my 
own  operations.  I  however  send  a  guarantee  for  $2,000,  which  you 
can  use  if  you  choose."  This  was  clearly  in  answer  to  an  applica- 
tion to  guarantee  a  larger  sum ;  and  admits  of  no  other  construction 
than  that  he  should  have  no  objection  to  guarantee  the  whole  sum  he 
requested,  if  he  was  not  under  apprehensions  that  it  would  affect  his 
own  operations.  The  bill  not  having  been  drawn  until  the  5th  of 
October,  eleven  days  thereafter,  the  letter  must  have  referred  to  a 
bill  he  wished  to  draw.  But  this  is  not  all.  He  adds :  "  The  balance 
I  have  no  doubt  your  friend,  Mr.  Watson,  will  do  for  you."  The 
balance !  What  balance  could  this  mean  ?  Clearly  the  balance  be- 
tween the  $2,000  for  which  he  sent  the  guarantee,  and  the  amount 
of  the  sum  mentioned  in  the  letter  for  which  he  wanted  a  guarantee. 
And  again  he  says :  "  I  would  cheerfully  do  the  whole  amount,  but 
expect  to  do  business  with  that  house,  and  do  not  wish  to  be  cramped 
in  my  own  operations."  The  whole  amount!  What  amount  is  here 
referred  to  ?  This  admits  of  no  other  answer,  than  that  it  was  the 
amount  of  the  sum  mentioned  in  the  letter  he  had  written  to  Dexter* 
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in  which  he  requested  a  guarantee.    The  opinion  of  the  circuit  court, 
therefore,  upon  the  construction  of  the  guarantee,  was  correct! 

The  next  question  is,  whether  the  plaintiffs  were  bound  to  give 
notice  to  the  defendant,  that  they  intended  to  accept  or  had  accepted 
and  acted  upon  this  guarantee.  It  is  to  be  observed,  that  this  guar- 
antee was  prospective ;  it  looked  to  a  draft  thereafter  to  be  drawn ; 
and  this  question  is  put  at  rest  by  the  decisions  of  this  court.  The 
case  of  Russel  v.  Clark's  Executors,  7  Cranch,  91,  was  a  bill  in 
chancery  to  recover  a  sum  of  money  upon  a  guarantee  alleged  to 
grow  out  of  several  letters  written  by  Clark  and  Nightingale  to  Rus- 
sel The  court  say :  "  We  cannot  consider  these  letters  as  constitut- 
ing a  contract  by  which  Clark  and  Nightingale  undertook  to  render 
themselves  liable  for  the  engagements  of  Robert  Murray  and  Co.  to 
Nathaniel  Russel.  Had  it  been  such  a  contract,  it  would  certainly 
have  been  the  duty  of  the  plaintiff  to  have  given  immediate  notice  to 
the  defendant  of  the  extent  of  his  engagements."  Although  the  point 
now  in  question  was  not  precisely  the  one  before  the  court 
in  that  case,  as  there  was  *no  contract  or  guarantee  made  [  *495  ] 
out,  yet  it  is  laid  down  as  a  settled  and  undisputed  rale. 
The  case  of  Edmondson  v.  Drake  and  Mitchell,  5  Pet  624,  was  an 
action  founded  on  a  letter  of  credit  given  by  Edmondson  to  Castello 
and  Black,  as  follows.  "Gentlemen:  The  present  is  intended  as  a 
letter  of  credit  in  favor  of  my  regarded  friends,  Messrs.  J.  and  T.  Rob- 
inson, to  the  amount  of  $40  or  50,000;  which  sum  they  wish  to 
invest  through  you  in  the  purchase  of  your  produce.  Whatever 
engagements  these  gentlemen  may  enter  into  will  be  punctually 
attended  to." 

On  the  trial,  the  court  was  requested  to  instruct  the  jury,  that  in 
order  to  make  the  defendant  liable  to  the  plaintiff  under  the  contract, 
they  were  bound  by  the  law  merchant  to  give  him  due  notice.  Upon 
this  prayer  the*  court  was  divided,  and  the  instruction  was  not  given ; 
and  this  court  decided  that  the  instruction  ought  to  have  been  given. 
The  court  said  it  would  indeed  be  an  extraordinary  departure  from 
that  exactness  and  precision  which  peculiarly  distinguish  commercial 
transactions,  which  is  an  important  principle  in  the  law  and  usages 
of  merchants,  if  a  merchant  should  act  on  a  letter  of  this  character, 
and  hold  the  writer  responsible  without  giving  notice  to  him  that  he 
liad  acted  on  it.  The  authorities  on  this  point,  say  the  court,  un- 
questionably establish  this  principle.  And  again,  the  case  of  Douglass 
et  at.  v,  Reynolds  et  al.  7  Pet.  125,  was  an  action  upon  a  guarantee ; 
and  the  court  was  requested  to  instruct  the  jury,  that,  to  enable  the 
plaintiff  to  recover  on  the  letter  of  guarantee,  they  must  prove  that 
notice  had  been  given  in  a  seasonable  time  after  said  letter  of  guar- 
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antee  had  been  accepted  by  them,  to  the  defendant,  that  the  same 
had  been  accepted.  This  instruction  the  court  below  refused  to  give ; 
and  this  court  say  the  instruction  asked  was  correct,  and  ought  to 
have  been  given.  That  a  party  giving  a  letter  of  guarantee  has  a 
right  to  know  whether  it  is  accepted,  and  whether  the  person  to  whom 
it  is  addressed  means  to  give  credit  on  the  footing  of  it  or  not  It 
may  be  most  material,  not  only  as  to  his  responsibility,  but  as  to  fu- 
ture rights  and  proceedings.  It  may  regulate,  in  a  great  measure,  his 
course  of  conduct,  and  his  exercise  of  vigilance  in  regard  to  the  party 
in  whose  favor  it  is  given.  Especially,  it  is  important  in  case  of  a 
continuing  guarantee,  since  it  may  guide  his  judgment  in  recalling  or 
suspending  it.  This  last  remark  by  no  means  warrants  the  conclu- 
sion that  notice  is  not  necessary  in  a  guarantee  of  a  single  transac- 
tion; but  only  that  the  reason  of  the  rule  applies  more 
[  *  496  ]  forcibly  to  a  continuing  •  guarantee.  It  is  unnecessary, 
after  such  clear  and  decided  authorities  in  this  court  on  this 
point,  to  fortify  it  by  additional  adjudications.  We  are  not  aware 
of  any  conflict  of  decisions  on  this  point ;  and  if  there  are,  we  see  no 
reason  for  departing  from  a  doctrine  so  long  and  so  fully  settled  in 
this  court. 

We  do  not  mean  to  lay  down  any  rule  with  respect  to  the  time 
within  which  such  notice  must  be  given.  The  same  strictness  of 
proof  is  not  necessary  to  charge  a  party  upon  his  guarantee,  as  would 
be  necessary  to  support  an  action  upon  the  bill  itself;  when,  by  the 
law  merchant,  a  demand  upon  and  refusal  by  the  acceptors  must  be 
proved  in  order  to  charge  any  other  party  upon  the  bill.  8  East,  245. 
There  are  many  cases  where  the  guarantee  is  of  a  specific  existing 
demand  by  a  promissory  note  or  other  evidence  of  a  debt ;  and  such 
guarantee  is  given  upon  the  note  itself,  or  with  a  reference  to  it  and 
recognition  of  it,  when  no  notice  would  be  necessary.  The  guaran- 
tor, in  such  cases,  knows  precisely  what  he  guarantees,  and  the  ex- 
tent of  his  responsibility ;  and  any  further  notice  to  him  would  be 
useless.  14  Johns.  349 ;  20  lb.  365.  But  when  the  guarantee  is 
prospective,  and  to  attach  upon  future  transactions,  and  the  guaran- 
tor uninformed  whether  his  guarantee  has  been  accepted  and  acted 
upon  or  not,  the  fitness  and  justice  of  the  rule  requiring  notice  is 
supported  by  considerations  that  are  unanswerable. 

We  are,  accordingly,  of  opinion  that  the  circuit  court  erred  in  de- 
ciding that  notice  was  not  necessary,  and  that  the  judgment  must  be 
reversed. 

12  P.  207 ;  I  H.  .169 ;  2  H.  426. 
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Eliza  Brown,  Appellant,  v.  Frances  Swann,  Administratrix  ol 
William  T.  Swann,  and  Richard  B.  Alexander. 

10  P.  497. 

The  statute  of  usury  of  Virginia  does  not,  by  its  3d  section,  enable  the  borrower  to  sustain 
a  suit  in  equity  without  an  averment  that  he  is  unable  to  prove  the  facts,  sought  by  the 
bill,  from  the  conscience  of  the  defendant,  by  other  testimony. 

Bach  a  bill,  if  the  defendant  denies  the  usury,  should  be  dismissed. 

After  a  verdict  at  law,  the  plaintiff  cannot  have  a  discovery,  without  making  a  case  of  ace) 
dent,  surprise,  or  fraud,  and  ignorance  of  the  facts  before  verdict. 

The  case  is  stated  in  the  opinion  of  the  court. 
Key  and  Jones,  for  the  appellant. 
Lee  and  Swann,  for  the  appellees. 

*  Wayne,  J.,  delivered  the  opinion  of  the  court.  [  *  498  ] 

This  is  an  appeal  from  the  circuit  court  of  the  United 
States  for  the  District  of  Columbia  and  county  of  Alexandria. 

The  bill  of  the  appellees,  who  were  the  complainants  in  the  circuit 
court,  is  for  an  injunction  to  stay  further  proceedings  on  a  judgment 
at  law,  confessed  by  the  appellees  to  the  appellant 

The  bill  states  that  the  intestate,  William  T.  Swann,  in  his  life- 
time, in  October,  1819,  proposed  to  borrow  from  the  appellant  $2,300, 
and  pay  her  for  the  use  of  the  money  at  the  rate  of  ten  per  cent,  per 
annum.  That  the  appellant  agreed  to  the  proposition.  $1,000  were 
secured  by  a  ground-rent  of  $152  per  annum,  on  a  lot  in  Alexandria ; 
and  the  balance  of  the  loan  by  a  bond,  bearing  an  interest  of  six  per 
cent,  per  annum,  with  William  B.  Alexander  and  Richard  B.  Alex- 
ander as  securities.  The  intestate  died  in  October,  1820;  and  in 
June,  1821,  his  administratrix  paid  the  appellant  $230 ;  in  August 
following,  she  paid  the  further  sum  of  $1,055.30,  to  which  she  adds 
$115,  believed  by  her  to  have  been  paid  by  the  intestate  before  his 
death.  After  these  payments,  the  appellant  brought  separate  suits 
upon  the  bond  for  $1,300,  against  the  administratrix,  and  the  securi- 
ties to  the  bond.  The  bill  then  states  that  the  appellees  "  felt  them- 
selves at  a  loss  to  know  what  course  to  pursue  in  defence  of  the  said 
suit.  That  they  had  been  advised  that  the  transaction  be- 
tween the  *  defendant  and  your  oratrix's  late  husband  was  [  *  499  ] 
usurious ;  and  they  understood,  from  their  counsel,  that  if 
the  case  was  defended  at  law  upon  that  ground,  and  they  should 
succeed,  that  the  debt  would  be  lost  to  the  defendant  That  your 
oratrix  and  orator  were  not  disposed  to  push  the  matter  to  this  ex- 
tremity ;  your  oratrix  knew  that  her  late  husband  had  received  the 

18* 
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money,  and  she  wished,  at  all  events,  that  the  amount  borrowed 
should  be  returned  to  the  defendant;  and  your  oratrix's  counsel,  un-* 
derstanding  her  wishes,  agreed,  as  he  informed  her,  at  the  bar,  at  the 
time  the  judgment  was  rendered  upon  the  bond,  with  the  counsel  of 
the  defendant,  and  in  the  presence  and  hearing  of  the  court,  that  your 
oratrix's  plea  of  usury  should  be  withdrawn,  and  a  judgment  rendered 
on  the  bond ;  with  an  understanding,  that  your  orator  and  oratrix 
should  have  the  privilege  of  resorting  to  a  court  of  equity,  to  have  the 
claim  settled  upon  the  same  principles  as  if  she  had  instituted  against 
the  defendant  a  bill  in  chancery  for  the  discovery  of  the  usury.  Your 
oratrix  and  orator  have  been  advised  that  they  are  bound,  in  a  court 
of  equity,  to  pay  nothing  more  than  the  principal  debt,  and  that  they 
are  entitled  to  have  credit  for  the  moneys  which  she  has  paid,  to  be 
deducted  out  of  the  sum  of  $2,300,  loaned  as  aforesaid ;  and  only 
bound  to  pay  the  balance  of  principal,  after  such  deduction  shall  have 
been  made."  The  bill  further  states,  that  if  a  settlement  could  be 
made  upon  these  principles,  that  the  oratrix  would  hold  herself  bound 
to  pay  "  the  balance  which  might  be  due,  as  soon  as  the  affairs  of  the 
estate  would  admit  it."  That  the  defendant  has  issued  an  execution 
against  your  oratrix,  and  a  separate  execution  against  Richard  B. 
Alexander  and  William  B.  Alexander,  for  the  whole  amount  of  the 
bond  upon  which  the  judgment  at  law  was  rendered ;  claiming  not 
only  the  full  amount  of  the  debt,  but  the  interest  upon  the  same ;  and 
is  about  to  enforce  the  execution  against  herself  and  the  securities. 
The  bill  concludes  with  a  prayer,  "  that  the  defendant  may,  upon  her 
corporal  oath,  true  and  perfect  answers  make  to  the  several  allega- 
tions of  the  bill  and  the  matters  therein  charged,  as  if  the  same  were 
again  repeated,  and  she  were  interrogated  thereto;  that  the  complain- 
ants might  have  an  injunction  from  the  court,  restraining  the  defend- 
ant from  proceeding  further  upon  the  judgment  and  from  executing 
the  same  in  any  manner ;  and  that  the  defendant  may  render  a  true 
and  perfect  account  of  all  moneys  received  by  her,  on  account  of  the 
aforesaid  debt."  Upon  filing  the  bill,  the  court  granted  an 
[  *  500  ]  injunction.  At  a  subsequent  *  court,  the  injunction,  on  mo- 
tion of  the  defendant,  was  in  part  dissolved,  and  the  defend- 
ant filed  a  demurrer  and  answer  to  the  bilL  In  the  answer  the  usury 
is  denied.  The  complainants  filed  exceptions  to  the  answer.  The 
injunction  was  then  dissolved,  and  liberty  was  given  to  the  defendant 
to  prosecute  her  judgment  at  law.  At  the  same  time,  on  complain- 
ants' motion,  leave  was  given 'to  amend  their  bill,  and  to  prosecute 
the  suit  thereon ;  and  the  cause  was  returned  to  the  rules  for  further 
proceedings.  The  defendant's  demuroer  to  the  complainants'  bill. 
and  the  complainants'  exceptions  to  the  answer,  were,  then  set  down 
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ten  argument.  The  cause  was  argued  upon  the  demurrer  and  excep* 
tions ;  and  in  the  June  term  of  the  court,  in  1828,  the  judges  were  of 
opinion  that  the  court  had  jurisdiction  u  of  the  cause  in  equity,  by 
virtue  of  the  3d  section  of  the  statute  of  usury  of  Virginia,  although 
the  plaintiffs  have  not  stated  in  the  said  bill  that  they  cannot  prove 
the  usury  without  the  aid  of  the  defendant's  answer,  and  although 
judgment  had  been  rendered  at  law,  and  the  court  ordered  the  de- 
murrers to  be  overruled,  so  far  as  they  proceed  upon  these  grounds." 
The  plaintiffs  had  leave  to  amend  their  bill,  and  the  injunction  was 
reinstated  as  to  the  whole  amount  of  the  judgment  in  the  bill  men- 
tioned, except  the  sum  of  $899  JO.  The  supplemental  bill  was  filed, 
and  the  defendant  put  in  a  demurrer  and  answer  thereto. 

We  do  not  think  it  necessary  to  refer  particularly  to  the  supple- 
mental bill,  or  to  the  demurrers  and  answers  of  the  defendant  to  either 
the  original  or  amended  bills,  or  to  the  intermediate  proceedings  in 
the  cause.  The  court  made  its  final  decree  in  December,  1832 ;  and 
in  it,  and  the  orders  overruling  the  demands,  has  put  the  case  upon 
two  points,  which,  contrary  to  the  opinion  of  the  court,  we  think  #o 
decidedly  in  favor  of  the  appellant,  that  we  need  not  go  further.  In 
both,  the  circuit  court  was  of  opinion  that  the  court  had  jurisdiction 
of  the  cause,  by  virtue  of  the  3d  section  of  the  statute  of  Virginia, 
against  usury ;  and  in  the  first  order  overruling  the  demurrers,  it  added, 
*  although  the  plaintiffs  have  not  stated  in  their  bill  that  they  cannot 
prove  the  usury  without  the  aid  of  the  defendant's  answers,  and 
although  judgment  has  been  rendered  at  law." 

The  3d  section  of  the  statute  is  in  these  words :  "  Any  borrower 
of  money  or  goods  may  exhibit  a  bill  in  chancery  against  the  lenders, 
and  compel  them  to  discover  on  oath  the  money  they  really  lent,  and 
all  bargains,  contracts,  or  shifts  which  shall  have  passed  between 
them  relative  to  such  loan,  or  the  repayment  thereof,  and 
*the  interest  and  consideration  for  the  same ;  and  if,  there*  [  *  501  ] 
upon,  it  shall  appear  that  more  than  lawful  interest  was 
reserved,  the  lender  shall  be  obliged  to  accept  his  principal  money 
without  interest  or  consideration,  and  pay  costs,  but  shall  be  dis- 
charged of  all  the  other  penalties  of  this  act." 

The  first  question  then  to  be  considered  is,  can  the  bill  of  the  com- 
plainants be  brought  within  the  operation  of  the  section.  We  think 
not  Besides  only  making  the  contingent  and  prospective  offer  to 
pay  the  principal,  when  the.  affairs  of  the  intestate  "  would  admit  of 
it,"  whieh  is  altogether  insufficient,  as  any  other  indefinite  offer  or 
acknowledgment  of  obligation  to  pay  the  principal  would  be,  the 
bill  is  deficient  in  the  material  averment,  essential  to  all  such  bills  of 
discovery  as  this  is,  that  the  complainants  are  unable  to  prove  1he 
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facts  sought  from  the  conscience  of  the  defendant  by  other  testimony ; 
but  on  the  contrary,  facts  are  stated  in  it  from  which  a  different  pre- 
sumption may  be  fairly  raised. 

When  the  legislature  of  Virginia  passed  the  statute,  it  fixed  the 
nature  and  extent  of  the.  jurisdiction  of  a  court  of  equity  to  compel 
a  discovery,  upon  oath,  from  an  interested  party,  in  a  suit  either  at 
law  or  in  equity,  and  the  rules  which  equity  had  prescribed  to  itself 
to  enforce  its  jurisdiction  in  this  regard.  It  knew  the  distinction 
between  a  bill  for  such  discovery  and  other  bills  in  chancery,  which 
are  also  bills  for  discovery.  One  of  the  former  is  a  bill  for  the  dis- 
covery of  facts  alleged  to  exist  only  in  the  knowledge  of  a  person  a 
party  to  a  private  transaction  with  the  person  seeking  the  disclosure, 
essential  to  the  establishment  of  a  just  right  in  the  latter,  and  which 
would  be  defeated  without  such  disclosure.  In  other  words,  it  is  a 
bill  to  discover  facts,  which  cannot  be  proved  according  to  the  ex- 
isting forms  of  procedure  at  law.  The  jurisdiction  of  a  court  of 
equity,  in  this  regard,  rests  upon  the  inability  of  the  courts  of  com- 
mpn  law  to  obtain,  or  to  compel  such  testimony  to  be  given.  It  has 
no  other  foundation ;  and  whenever  a  discovery  of  this  kind  is  sought 
in  equity,  if  it  shall  appear  that  the  same  facts  could  be  obtained  by 
the  process  of  the  courts  of  common  law,  it  is  an  abuse  of  the  powers 
of  chancery  to  interfere.  The  courts  of  common  law  having  full 
power  to  compel  the  attendance  of  witnesses,  it  follows  that  the  aid 
of  equity  can  alone  be  wanted  for  a  discovery  in  those  cases  where 
there  is  no  witness,  to  prove  what  is  sought  from  the  conscience  of 
an  interested  party.  Courts  of  chancery  have  then  established  rules 
for  the  exercise  of  this  jurisdiction,  to  keep  it  within  its 
[  *  502  ]  proper  limits,  *  and  to  prevent  it  from  encroaching  upon  the 
jurisdiction  of  the  courts  of  common  law. 

The  rule  to  be  applied  to  a  bill  seeking  a  discovery  from  an  inter- 
ested party,  is,  that  the  complainant  shall  charge  in  his  bill,  that 
the  facts  are  known  to  the  defendant,  and  ought  to  be  disclosed  by 
him,  and  that  the  complainant  is  unable  to  prove  them  by  other  testi- 
mony ;  and  when  the  facts  are  desired  to  assist  a  court  of  law  in  the 
progress  of  a  cause,  it  should  be  affirmatively  stated  in  the  bill  that 
they  are  wanted  for  such  purpose.  Such  is  the  rule  in  Virginia,  as 
may  be  seen  in  Duvals  v.  Ross,  2  Munf.  290 ;  and  in  Bass  v.  Bass,  4 
Hen.  &  Munf.  478 ;  and  it  will  be  applied  to  the  construction  of  the 
3d  section  of  the  statute  against  usury,  upon  the  authority  of  her 
own  courts. 

Many  other  authorities  to  the  same  purpose  might  be  cited  from 
English  and  American  reports.  UnleBS  such  averments  are  required, 
is  it  not  obvious  that  the  boundaries  between  the  chancery  and  com- 
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moo  law  courts  would  be  broken  down,  and  that  chancellors  would 
find  themselves,  under  bills  for  a  discovery  from  an  interested  party, 
engaged  in  the  settlement  of  controversies,  by  evidence  aliunde,  which 
the  common  law  courts  have  procured  under  the  process  of  a  subpoena ; 
in  delaying  proceedings  at  law  by  pretences  that  a  discovery  is  wanted 
for  the  sake  of  justice,  and  in  enjoining  judgments  upon  indefinite 
allegations  of  the  plaintiff  having  a  knowledge  of  facts  which  give  to 
a  defendant  an  equity  to  be  released,  though  the  defendant  might  have 
availed  himself  of  the  evidence  of  third  persons  to  establish  the  same 
facts  in  the  progress  of  the  cause,  or  of  the  powers  of  chancery  to 
procure  them,  by  a  discovery  to  assist  the  court  in  deciding  it,  which 
last  is  the  case  now  under  consideration. 

The  section  of  the  statute  then,  under  which  the  circuit  court 
entertained  this  bill,  and  enjoined  the  judgment,  should  be  so  con- 
strued as  to  give  the  benefit  of  it  to  a  borrower,  only  in  those  cases 
in  which  a  complainant  seeking  for  a  discovery  avers  that  he  is  un- 
able to  prove  the  facts  by  other  testimony.  There  is  one  'strong 
reason  too,  for  applying  this  rule  to  a  borrower  seeking  relief  under 
this  law,  and  it  is,  that  it  permits  him  to  make  an  appeal  to  the  con- 
science of  the  lender,  upon  terms  more  favorable  than  he  could  have 
done  in  equity,  to  relieve  himself  from  an  usurious  contract,  before 
this  statute  was  passed.  The  lender,  upon  making  the  discovery,  is 
to  receive  his  principal  without  any  interest,  and  is  to  pay 
*  costs.  This  advantage  given  to  the  borrower  must  be  [  *  503  j 
viewed  by  a  court  of  equity  in  the  nature  of  a  penalty,  upon, 
the  same  principle  that  other  forfeitures,  imposed  by  statutes  against 
usury,  are  viewed  as  penalties,  which  equity  will  not  assist  to  enforce 
at  all,  much  less  by  any  evidence  aliunde.  If  the  lender  denies  the 
usury  charged  upon  his  oath,  the  oath  should  decide  the  question  be- 
fore the  chancellor.  If  it  be  not  so,  equity  will  be  converted  by  the 
section  into  an  assistant  for  the  enforcement  of  a  penalty,  which 
has  never  been  its  province. 

By  limiting  the  operation  of  the  section  to  a  denial  upon  the  oath 
of  the  defendant,  the  harmony  of  chancery  jurisdiction  to  its  civil 
law  original  is  preserved;  and  surely  it  is  not  unreasonable  that  a 
complainant's  bill,  seeking  a  discovery,  for  the  want  of  all  other  tes- 
timony} should  not  be  retained  after  the  answer  has  denied  the  matter 
sought.  So  it  was  decided  in  this  court,  in  the  case  of  Russell  v. 
Clarke,  7  Cranch,  79)  and  the  same  position  is  laid  down  by  other 
courts.  Ferguson  v.  Walters,  3  Bibb,  303 ;  Nourse  v.  Gregory,  3 
Litt  378 ;  and  in  Hawkins's  Executors  v.  Sumter,  4  Dessaus.  105. 

We  think,  too,  that  this  construction  of  the  operation  of  thiB  sec- 
tion is  justified  by  its  letter.     The  words  "  and  if,  thereupon,  it  shall 
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appear  more  than  lawful  interest  was  reserved,"  have  a  direct  refer- 
ence to  the  oath  of  the  lender  denying  the  usury  charged,  and  are 
exclusive  of  evidence  aliunde  to  establish  it. 

Such  proof  has  heretofore  been  only  used  to  advance  the  policy  of 
statutes  against  usury  in  courts  of  common  law,  as  for  the  greater 
purposes  of  strict  justice  between  borrowers  and  lenders  in  courts  of 
equity.  Unless  a  statute,  then,  in  so  many  words,  or  by  an  inference 
which  does  not  admit  of  a  doubt,  commands  the  courts  of  equity  in 
Virginia  to  give  relief  from  usurious  contracts,  by  evidence  aliunde , 
without  requiring  the  borrower  to  pay  principal  and  interest,  the  law 
should  not  be  so  construed.  The  great  principles  of  equity,  securing 
complete  justice,  should  not  be  yielded  to  light  inferences,  or  doubtful 
construction. 

But  the  section  under  review  should  have  a  strict  .construction  as 
to  the  relief  intended  to  be  given  by  it  to  a  borrower,  because  it  is 
not  a  law  in  furtherance  of  strict  justice  between  the  borrower  and 
lender.  The  former  has  by  it,  upon  the  discovery  of  the  usury  by 
the  lender,  the  use  of  the  money  without  paying  the  interest  fixed 
by  the  law  as  a  fair  compensation  for  the  loan  of  money.  Strict 
justice  requires  from  the  party  claiming  to  be  released  by 
[  *  504  ]  equity,  *that  he  should  do  equity;  and  in  cases  of  usury, 
relief  has  heretofore  only  been  given  upon  the  payment  of 
principal  and  interest.  Shall,  then,  a  construction  be  given  to  this 
section  by  which  a  borrower  may  in  all  cases,  even  after  judgment 
has  been  obtained  against  him,  resort  to  a  court  of  equity  in  Virginia 
to  establish  his  statutory  right,  by  evidence  aliunde,  to  be  relieved 
from  the  payment  of  interest  upon  money  of  which  he  has  bad  the 
use  ?  If  he  has  such  proof,  let  it  be  used  in  a  court  of  common  law, 
.to  get  under  the  statute  still  greater  advantages  from  the  lender ;  to 
throw  upon  him  all  the  forfeitures  and  penalties  of  the  act  This 
would  be  to  advance  the  policy  of  the  law  to  the  full  extent  of  what 
it  is  intended  to  prohibit,  and  to  embrace  the  State  in  the  forfeitures 
t*  hich  may  be  recovered.  He  should  not  be  allowed  to  use  it  for 
his  own  interest,  exclusively,  in  a  court  of  equity,  by  which  a  result 
follows  far  short  of  those  sanctions  existing  in  the  law  to  restrain  and 
to  punish  what  it  declares  to  be  an  offence.  It  seems  to  us  that  this 
section  was  intended  to  give  to  a  borrower  relief  from  an  usurious 
contract,  by  an  appeal  to  the  conscience  of  the  lender  for  a  discovery, 
when  the  former,  from  the  want  of  all  other  testimony,  is  obliged  to 
refer  his  cause  to  the  oath  of  his  adversary  in  a  bill  of  discovery, 
and  that  oath  decides  the  question  before  the  chancellor ;  and  that 
it  was  not  intended  to  exclude  the  ordinary  interference  of  a  court  of 
equity,  between  borrowers  and  lenders  in  usurious  contracts,  to  en- 
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force  the  payment  of  the  principal,  and  that  interest,  which  the  statute 
itself  fixes  as  a  fair  rate  of  compensation  for  the  loan  of  money. 
The  fact  of  the  legislature  having  released  the  lender  from  all  other 
penalties  in  the  act,  except  the  loss  of  interest,  can  make  nothing 
against  the  construction  of  the  statute ;  for  that  is  only  the  conse- 
quence of  the  inability  of  every  legislature  in  this  country  to  compel 
a  person  to  make  a  discovery,  by  "which  he  may  be  subjecte  1  to  legal 
pains,  penalties,  or  forfeitures. 

The  construction  now  given  to  the  section  is  that  which  has  been 
given  to  it  by  the  court  of  appeals  in  Virginia,  in  the  case  of  Maries 
v.  Morris,  2  Mun.  407.  The  points  decided  in  that  case,  and  that 
particularly  which  has  been  under  our  consideration  in  this,  have 
been  questioned  by  judges  of  the  same  court,  but  the  case  has  never 
been  overruled.  In  our  opinion,  from  an  examination  of  all  the 
cases  since,  in  the  court  of  appeals,  down  to  the  case  of  Fitzhugh  v. 
Gordon,  2  Leigh,  626,tiie  reasoning  of  the  first  is  not  shaken. 

We  come  now  briefly  to  consider  the  question  whether 
the  complainant  *  can  have  relief  in  equity,  the  transaction  [  *  505  ] 
having  been  carried  into  judgment.  We  think  he  can  not. 
The  bill  states  the  circumstances  under  which  the  judgment  was  con- 
fessed. There  was  neither  accident  nor  surprise.  The  plea  of  usury 
was  withdrawn  and  the  judgment  confessed,  in  the  belief,  by  the 
defendants,  that  ttiey  might  afterwards  resort  to  a  court  of  equity 
to  prove  the  usury ;  and  upon  the  entry  of  the  judgment  there  is 
annexed  a  reservation  in  terms  for  a  resort  to  equity.  That  such 
reservation  was  made  by  any  understanding  with  the  counsel  of  the 
plaintiff  at  law,  is  denied  by  him;  and  the  court  had  no  author- 
ity to  make  it  a  part  of  the  record,  so  as  to  give  any  benefit  to  the 
complainants. 

The  right  to  resort  to  a  court  of -equity  for  relief  under  the  statute, 
to  its  full  extent,  exists  independently  of  any  reservation  of  the  courts 
of  common  law,  when  relief  is  asked  in  time.  The  courts  of  com- 
mon law  can  neither  add  to  nor  take  away  from  the  right ;  nor  by 
anv  qualification  of  their  judgments,  give  parties  any  right  to  be 
relieved  from  them  in  equity,  contrary  to  its  established  principles. 

We  do  not  think,  therefore,  the  reservation  in  this  instance  upon 
the  record  a  matter  of  any  consequence.  The  question  is,  can  the 
complainants  have  any  relief  in  equity  against  the  judgment.  The 
general  rule  is,  that  after  a  verdict  at  law  a  party  oomes  too  late  with 
a  bill  of  discovery.  Duncan  v.  Lyon,  3  Johns.  Cha.  355 ;  Barbone 
r.  Brent,  1  Vern.  176.  There  must  be  a  clear  case  of  accident,  sur- 
prise, or  fraud,  before  equity  will  interfere.  In  the  case  of  Protheroe 
v.  Forman,  2  Swanst.  227,  the  lord  chancellor  says :  « If  a  defendant 
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has  a  good  legal  defence,  but  the  matter  has  not  been  tried  at  law ; 
it  becomes  a  serious  question  whether  a  party  who  being  competent 
does  not  choose  to  defend  himself  at  law,  can  come  into  equity  and 
change  the  jurisdiction.  Consider  the  effect:  he  might  not  have 
succeeded  at  law ;  but  by  coming  into  equity  he  secures  so  much 
additional  time."  In  the  same  case  the  chancellor  says:  "  Lord  Thur- 
low  was  very  tenacious  of  the  doctrine,  that  a  party  who  had  an 
opportunity  of  a  trial  at  law,  and  would  not  avail  himself  of  it,  could 
not  come  here."  Such  now  is  the  established  doctrine  in  England, 
and  has  been  for  a  longer  time  the  doctrine  in  the  United  States. 
And  the  doctrine,  as  applied  to  a  case  for  relief  from  usury,  is,  that  a 
defendant  sued  at  law  on  a  contract  alleged  to  be  usurious,  will  not 
be  entitled  to  a  bill  of  discovery,  if  he  suffers  a  verdict  and  judgment 
to  be  taken  against  him ;  and  especially  when  he  does  so  without 

making  a  defence  at  law.  The  case  of  Thompson  t?.  Berry, 
[  *  506  ]  and  *  Van  Buren,  3  Johns.  Ch.  395,  is  one  directly  in  point ; 

meeting  the  case  before  us  also  in  this,  that  an  injunction 
will  not  be  granted  against  a  judgment  where  a  party  seeks  a  dis- 
covery of  usury,  and  claims  a  return  of  the  excess  beyond  the  legal 
interest.  The  reason  of  the  rule  is,  that  the  proof  of  usury  is  a  good 
defence  at  law ;  and  when  it  is  in  the  knowledge  of  the  defendant, 
no  satisfactory  reason  can  be  given  why  the  discovery  was  not  sought 
while  the  suit  was  pending.  It  is  our  opinion,  then,  that  whenever  a 
party  seeking  a  discovery  had  knowledge  of  the  facts  during  the 
pendency  of  a  suit  at  law,  equity  will  not  permit  him  to  do  so  after* 
wards  to  enjoin  a  judgment.  \ 

The  bill  will  be  ordered  to  be  dismissed,  and  the  injunction  is  dis- 
solved. 

10  P.  521 ;  6  H.  114. 


The  Columbia  Insurance  Company  of  Alexandria,  Plaintiffs  in 
Error,  t?.  Joseph  W.  Lawrence,  who  survived  Thomas  Poin- 
dexter. 

10  P.  507. 

An  executor  may  release  the  maker  from  all  accountability  to  the  estate  by  reason  of  indorse- 
ments of  the  testator,  if  he  act  in  good  faith  and  for  a  valuable  consideration ;  and  in  the 
absence  of  evidence  to  the  contrary  both  were  presumed. 

A  mortgagee  has  no  claim  to  the  benefit  of  a  policy  of  insurance  underwritten  for  the  mort- 
gagor. 

Under  a  clause  in  the  regulations  of  an  insurance  company,  requiring  the  production  of  a 
certificate  of  a  magistrate  concerning  the  loss,  it  was  held  that  it  must  be  produced  within 
a  reasonable  time;  that  the  facts  and  circumstances  being  admitted,  what  was  reasonable 
was  a  question  of  law,  and  that  in  this  case  five  years'  delay  was  accounted  for  and  not 
unreasonable. 

When  the  nature  of  the  interest  of  the  insured  in  the  property  might  have  an  influence  on  the 
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underwriter  to  enhance  the  premium,  or  prevent  the  contract  from  being  made,  it  is  a 
question  of  fact  for  the  jury,  whether  its  non-disclosure  was  material ;  and  it  was  material 
if  they  find  the  underwriter  would  not  have  made  the  contract  at  all,  or  only  for  a  higher 
premium,  if  he  had  known  the  true  state  of  the  title. 

A  loss  by  fire,  occasioned  by  the  negligence  of  the  assured  or  bis  servants,  without  fraud  or 
design,  is  within  the  policy,  and  the  underwriters  are  liable. 

It  is  not  a  legal  presumption  that  a  misdescription  of  the  premises,  material  to  the  risk,  did 
reduce  the  premium,  though  it  may  be  proper  for  the  jury  to  draw  the  inference. 

Thb  case  is  stated  in  the  opinion  of  the  court. 
Jones,  for  the  plaintiffs  in  error. 
Swarm  and  Berry,  for  the  defendant. 

*  Story,  J.,  delivered  the  opinion  of  the  court  [  *  509  J 

This  is  a  writ  of  error  to  the  circuit  court  of  the  district 
of  Columbia,  for  the  county  of  Alexandria. 

The  original  action  was  assumpsit,  brought  by  the  defendant  in 
error  against  the  insurance  company,  upon  a  policy  of  insurance, 
against  fire  underwritten  by  the  company,  on  the  9th  of  April,  1823, 
whereby  the  company  insured  for  the  defendant  in  error,  and  his 
partner,  Poindexter,  (since  deceased,)  $7,000  on  their  stone  mill, 
called  the  Elba  Mill,  four  stories  high,  situated  on  an  island  about  a 
mile  from  Fredericksburg,  in  Virginia.  The  declaration  averred  a 
total  loss  by  fire,  on  the  14th  of  February,  1824. 

There  was  a  former  suit  brought  on  the  same  policy, 
against  the  #  company,  in  which  the  plaintiff  obtained  a  [  *  510  ] 
verdict  and  judgment.  That  judgment  was  brought  before 
this  court  on  a  writ  of  error,  in  January  term,  1829;  and  the  judg- 
ment was  reversed.  The  cause  will  be  found  fully  reported,  with  the 
grounds  of  the  reversal,  in  the  second  volume  of  Mr.  Peters's  Reports, 
2  Pet.  26,  et  seq.  One  of  the  grounds  of  that  reversal  was  the  omis- 
sion, before  the  suit  was  commenced,  to  procure  a  certificate  from  a 
magistrate,  in  compliance  with  the  ninth  fundamental  article  of  the 
rules  of  the  company,  upon  which  the  policy  was  made;  and  to 
which  those  rules  were  annexed,  as  a  part  of  the  conditions  of  the 
contract.  On  the  14th  of  February,  1829,  (after  the  reversal,  and  the 
reason  thereof  were  made  known,)  being  five  years  after  the  loss,  a 
new  certificate  was  obtained  from  Mr.  Hooe,  a  magistrate  of  the 
county  in  which  the  mill  was  situated.  The  original  suit  was  after- 
wards discontinued  in  the  circuit  court,  on  the  5th  of  November, 
1830.  The  present  suit  was  afterwards :  commenced  in  September, 
1831. 

In  the  court  below,  various  pleas  were  interposed  by  the  company, 
upon  some  of  which  there  were  issues  to  the  country ;  and  others» 
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which  were  special,  eventuated  in  demurrers.  Upon  the  former,  a 
verdict  was  at  the  trial  found  for  the  plaintiff;  and  upon  the  latter, 
(as  well  as  upon  the  verdict,)  judgment  was  ultimately  pronounced 
in  favor  of  the  plaintiff  Bills  of  exceptions  were  also  taken  at  the 
trial  upon  various  points  of  law  raised  in  argument ;  and  the  correct- 
ness of  the  ruling  of  these  points,  raised  both  upon  the  special  plead- 
ings and  upon  the  trial  of  the  issues  of  fact,  are  upon  the  present 
writ  of  error  brought  before  us  for  revision.  All  the  leading  facts  of 
the  case,  except  the  new  certificate  of  Hooe  before  mentioned,  and 
the  testimony  of  Joseph  Howard,  (which  will  hereafter  be  a  subject 
of  comment,  upon  the  inquiry  as  to  his  competency,)  are  precisely 
the -same  as  were  before  us  upon  the  writ  of  error  in  1829.  And  as 
the  testimony  of  Howard,  if  admissible,  does  not  in  our  opinion  at 
all  vary  the  operation  and  pressure  of  the  point  of  law  in  the^we, 
we  deem  it  unnecessary  to  do  more  than  to  refer  to  the  case,  as 
(reported  in  Peters's  Reports,  for  all  the  material  facts.  It  may  be 
proper,  however,  to  state,  that  it  was  then  decided  that  there  was  no 
waiver  by  tbe  company  of  their  right  to  the  preliminary  proofs, 
required  by  the  ninth  article  of  their  rules ;  and  that  the  assured  had 
an  insurable  interest 

In  examining  the  case  presented  by  the  present  writ  of  error,  we 
shall  endeavor  to  strip  it  of  the  artificial  and  complicated 
[  *  511  ]  form  in  *  which  it  comes  before  the  court.;  and  instead  of 
wandering  through  the  maze  of  special  pleadings  and  ex- 
ceptions with  which  the  merits  of  the  case  are  incumbered,  and  under 
which  indeed  they  seem  almost  buried,  we  shall  consider  the  mate- 
rial questions  presented  by  the  record,  and  afterwards  briefly  apply 
the  decisions  on  them  to  the  solution  of  the  points  raised  by  the 
pleadings  and  exceptions. 

The  first  question  naturally  presented  is,  whether  Joseph  Howard 
was  a  competent  witness  in  the  suit.  Tbe  original  defendants  (the 
insurance  company)  objected  to  Ms  competency;  and  the  objection 
was  overruled,  and  his  testimony  was  admitted  by  the  court  The 
facts  relied  on  to  establish  hts  incompetency  were  these.  Howard 
and  Lawrence  (the  piaintiffe)  had,  in  September,  1813,  purchased  the 
premises  of  W.  and  O.  Winchester;  and  in  the  conveyance  it  was 
declared,  that  it  was  subject  to  the  payment  of  the  annual  rent  of 
j£8Q,  and  also  to  the  payment  of  #6,695,  the  balance  of  the  purchase* 
money  due  to  the  grantors,  agreeable  to  certain  notes  given  therefor 
by  Howard  and  Lawrence ;  and  that  the  same  sum  of  $6,695,  and 
the  accruing  interest,  should  be  a  lien  on  the  premises,  in  the  same 
manner  as  if  a  mortgage  had  been  exeented  therefor.  Howard  and 
Lawrence,  in  May  1814,  executed  a  deed  of  trust  to  W.  J.  Roberta, 
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on  the  premises,  to  secure  certain  indorsers  upon  their  notes  at  the 
Bank  of  Virginia,  and  the  Fanners  Sank  of  Fredericksburg.  In 
July,  1818,  Howard  made  an  agreement  with  Lawrence  to  convey 
the  premises  to  him,  at  the  price  of  $30*000 ;  to  w*hich  amount  Law- 
rence was  to  procure  a  release  of  debts  due  from  Howard  and  Law- 
rence, and  then  Howard  was  to  make  a  conveyance  of  his  moiety 
of  the  premises  to  Lawrence,  subject  to  the  liens  given  to  the  banks, 
(hereinafter  mentioned,)  and  to  Winchester;  and  also  the  ground- 
rent,  &c  Lawrence,  in  November,  1822,  entered  into  a  contract 
with  Poindexter,  by  which  the  latter  became  interested  in  a  moiety 
of  the  premises,  and  became  liable  to  the  payment  of  a  moiety  of  the 
debts  due  by  Howard  and  Lawrence  to  the  Bank  of  Virginia,  and 
the  Farmers  Bank,  at  the  Fredericksburg  branches,  for  which  Howard 
and  Lawrence  had  executed  the  deed  of  trust  to  Roberts ;  and  also 
for  the  debt  due  to  Winchester,  for  which  there  was  a  mortgage  or 
lien  on  the  premises. 

Lawrence  and  Poindexter,  in  February,  1824,  assigned  the  present 
policy  on  the  premises  to  Roberta,  by  an  instrument  which  states  no 
purpose,  but  merely  says  "  that,  for  value  received,  they  do  assign 
the  policy  to  Roberts ; "  to  whom  the  said  property  has  been  con- 
veyed, in  trust,  for  certain  purposes.  It  may  be  inferred, 
that  the  object  *  was  to  subject  the  rights  and  interest  secured  [  *  512  ] 
by  the  policy  to  the  trust. 

It  is  admitted,  that  all  these  bank  debts  of  Howard  and  Lawrence 
have  been  discharged,  and  all  the  liability  to  all  their  indorsers,  ex- 
cept John  Mundell,  deceased,  who,  as  executor,  has,  by  a  release 
under  seal,  released  Howard  from  all  liability,  by  reason  of  the  in- 
dorsements of  his  testator.  It  is  suggested  that  this  release  is  inopera- 
tive in  point  of  law ;  because  it  is  not  competent  for  an  executor  to 
release  such  a  liability  to  his  testator.  We  are  of  a  different  opinion, 
if  the  transaction  was  bond  fide  and  for  a  sufficient  consideration ; 
and  there  is  no  evidence  to  disprove  either.  So  that  the  deed  of 
trust  has  become  completely  functus  ojjtcio,  and  Howard,  as  to  the 
bank,  debts,  has  no  interest  whatsoever,  to  be  affected  by  the  assign- 
ment of  the  policy. 

The  debt  to  the  Winchesters,  of  $6,695,  yet  remains  due  and  un- 
paid; and  as  to  this,  it  is  insisted  that  there  is  a  remaining  interest 
in  Howard,  who  is  personally  liable  to  the  payment  of  it ;  and  the 
proceeds  of  the  policy,  if  recovered,  will  go,  pro  tanto,  in  discharge  of 
that  debt.  Assuming  that  Howard  is  personally  liable  for  that  debt, 
still,  unless  the  .creditors  have  not  merely  a  lien  on  the  premises,  but 
a  lien  on  the  policy  for  it,  Howard  has  no  interest  which  renders  him 
incompetent  in  this  suit    Now,  we  know  of  no  principle  of  law  or 
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of  equity  by  which  a  mortgagee  has  a  right  to  claim  the  benefit  of  a 
policy  underwritten  for  the  mortgagor  on  the  mortgaged  property,  in 
case  of  a  loss  by  fire.  It  is  not  attached,  or  an  incident  to  his  mort- 
gage. It  is  strictly  a  personal  contract  for  the  benefit  of  the  mort- 
gagor ;  to  which  the  mortgagee  has  no  more  title  than  any  other  cred- 
itor. Lord  Chancellor  King,  in  Lynch  v.  Dalzell,  4  Bro.  ParL  Cases, 
431  (TomL  ed.) ;  S.  C.  2  Marshall  on  Insurance,  b.  4,  c  4,  p.  803, 
took  notice  of  this  distinction,  saying :  "  These  policies  are  not  insur- 
ances of  the  specific  things  (goods)  mentioned  to  be  insured ;  nor  do 
such  insurances  attach  to  the  realty,  or  in  any  manner  go  with  the 
same,  as  incident,  by  any  conveyance  or  assignment ;  but  they  are 
only  special  agreements  with  the  persons  insured  against  such  loss  or 
damage  as  they  may  sustain."  So  that  in  this  view  we  are  of  opin- 
ion, that  Howard  was  a  competent  witness,  and  properly  admitted  by 
the  court  below.  We  have  already  said,  that  we  do  not  perceive 
that  the  testimony  given  by  Howard,  changes  in  any  material  respect 
the  legal  posture  of  the  case.     The  first  exception  of  the  insurance 

company  was,  therefore,  properly  overruled. 
[  *  513  ]       *  The  next  question  which  arises  is,  as  to  the  proper  con- 
struction of  the  9th  article  of  the  fundamental  rules  of  the 
insurance  company.     That  article  is  in  the  following  terms :  — 

"  9.  All  persons  assured  by  this  company,  sustaining  any  loss  or 
damage  by  fire,  are  forthwith  to  give  notice  to  the  company;  and,  as 
soon  as  possible  thereafter,  deliver  in  as  particular  an  account  of  their 
loss  or  damage,  signed  with  their  own  hands,  as  the  nature  of  the 
case  will  admit  of,  and  make  proof  of  the  same  by  their  oath  or  af- 
firmation, and  by  their  books  of  accounts,  or  proper  vouchers,  as 
shall  be  reasonably  required;  and  shall  procure  a  certificate  under  the 
hand  of  a  magistrate  or  a  sworn  notary  of  the  town  or  county  in 
which  the  fire  happened,  not  concerned  in  such  loss,  directly  or  in- 
directly, importing  that  they  are  acquainted  with  the  character  and 
circumstances  of  the  person  or  persons  insured ;  and  do  know,  or 
verily  believe,  that  he,  she,  or  they,  really  and  by  misfortune,  without 
any  kind  of  fraud  or  evil  practice,  have  sustained  by  such  fire  loss  or 
damage  to  the  amount  therein  mentioned ;  and,  until  such  affidavit 
and  certificate  are  produced,  the  loss  claimed  shall  not  be  payable ; 
also,  if  there  appears  any  fraud,  the  claimant  shall  forfeit  his  claim 
to  restitution  or  payment  by  virtue  of  his  policy." 

It  is  contended  on  the  part  of  the  company,  1.  That  the  certificate 
from  a  magistrate,  here  provided  for,  is  to  be  procured  "  as  soon  as 
possible*,1'  and  that  these  words  in  the  preceding  clause  are  to  be 
drawn  down  and  construed  to  belong  to  the  latter  clause,  so  as  to 
read,  "  and  shall,  as  soon  as  possible,  procure  a  certificate,  &c."     And, 
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2.  If  this  construction  be  not  adopted,  still,  that  the  certificate  must 
be  procured  within  a  reasonable  time ;  and  that  the  procurement  of 
it  after  five  years  from  the  time  of  the  loss,  is  not  a  reasonable 
time. 

We  are  of  opinion  that  the  words,  "  as  soon  as  possible,"  cannot 
be  drawn  down  to  fix  the  construction  of  the  clause  respecting  the 
certificate.  We  think  the  true  intent  and  meaning  of  it  is,  that  the 
certificate  must  be  procured  within  a  reasonable  time  after  the  loss. 
It  would  be  a  most  inconvenient  course  to  adopt  a  different  construc- 
tion, not  required  by  the  terms  of  the  clause  or  the  context;  as  it 
would  make  the  material  inquiry,  not  the  production  of  the  certi- 
ficate, but  the  possible  diligence  in  proving  it  The  assured  is  not 
entitled  to  receive  or  to  sue  for  the  loss  until  the  certificate  is  ob- 
tained ;  for  it  is  a  condition  precedent  to  his  right  of  action.  The 
language  is :  "  And  until  such  affidavit  and  certificate  are 
produced,  *  the  loss  claimed  shall  not  be  payable."  And  [*514  ] 
besides,  in  the  body  of  the  policy  it  is  expressly  provided, 
"  such  loss  and  damage  as  the  assured  shall  be  entitled  to  receive  by 
virtue  of  the  policy,  shall  be  paid  within  60  days  after  notice  and 
proof  thereof  made  by  the  assured  in  conformity  to  the  conditions  of 
the  company  subjoined  to  the  policy."  So  that  it  is  manifest  that 
the  assured  would  not  be  entitled  to  maintain  any  action,  until 
he  had  furnished  all  the  preliminary  proofs ;  so  that  the  delay  is  not 
injurious  to  the  company,  but  solely  to  the  assured,  by  depriving  him 
of  his  right  to  judgment  until  it  is  procured. 

The  next  inquiry  is,  whether  the  new  certificate  was  procured 
within  a  reasonable  time.  In  the  ordinary  course  of  things  upon  a 
trial  before  the  jury,  this  would  be  a  mixed  question  of  fact  and 
law ;  of  law,  where  all  the  facts  and  circumstances  were  admitted  or 
established ;  of  fact,  where  these  circumstances  were  open  for  the 
ascertainment  of  the  jury.  In  the  present  case,  the  question  is 
directly  made  upon  a  full  display  of  all  the  facts  and  circumstances 
in  the  special  pleadings.  We  are  of  opinion  that,  under  all  these 
facts  and  circumstances,  the  non-production  of  the  proper  certificate 
at  an  earlier  period  is  fully  accounted  for,  and  that  the  proper 
certificate  was  procured  within  a  reasonable  time.  The  first  certi- 
ficate was  procured  shortly  after  the  loss,  and  presented  to  the  com- 
pany, which  then  made  no  objection  to  it.  The  objection  to  it  wad 
first  taken  at  the  trial  in  the  circuit  court,  in  the  former  suit.  The 
court  were  then  of  opinion,  that  the  previous  conduct  of  the  com- 
pany amounted  to  evidence,  proper  to  be  left  to  the  jury,  of  a  waiver 
of  any  objection  to  the  certificate.  This  court  reversed  the  judg- 
ment on  that  point;  and  almost  contemporaneously  with  the  an* 
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nuneiation  of  that  decision,  the  new  certificate  was  obtained..  The 
non-production  then  of  the  proper  certificate  was  occasioned,  not  by 
any  laches  properly  imputable  to  the  party,  but  by  the  omission  of 
the  company  to  give  notice  of  the  defect,  and  of  the  mistaken  con- 
fidence placed  by  the  party  in  the  company  itseli 

If  the  company  had  contemplated  the  objection,  it  would  have  been 
but  ordinary  fair  dealing,  to  have  apprised  the  plaintiff  of  it ;  for  it 
is  now  obvious  thai  the  defect  might  have  been  immediately  supplied. 
As  it  was,  the  company,  unintentionally,  it  may  be,  by  their  silence, 
misled  him.  The  delay  to  procure  the  correct  certificate,  was  not 
unreasonable.      This    view  of  the  matter,   disposes    of  the  fourth 

plea. 
[  *  515  ]  *  That  plea  is  substantially  defective,  in  averring  that  the 
9th  article  of  the  fundamental  rules  required  the  certificate 
to  be  procured  "  as  soon  as  possible,"  after  the  loss,  and  is  a  legal 
misconstruction  of  that  article ;  and  is,  in  other  respects,  objection- 
able, as  attempting  to  put  double  matters  in  issue.  The  replication 
set  forth  all  the  circumstances,  which  establish  due  diligence  in  pro- 
curing the  certificate  within  a  reasonable  time ;  and  if  it  be  bad,  for 
the  want  of  a  proper  traverse,  and  for  any  other  cause  set  forth  in  the 
special  demurrer,  it  leads  us  back  to  the  first  error,  namely,  a  bad  plea  to 
a  good  declaration*  This  view  of  the  matter  also  disposes  of  the 
1st,  2d,  and  3d  instructions,  asked  of  the  court  in  the  second  bill 
of  exceptions ;  founded  upon  the  supposed  bar  of  the  statute  of  limita- 
tions, and  the  certificate  not  having  been  procured  in  a  reasonable  time. 

The  next  question  which  arises  is,  whether  there  has  been  in  the 
proposal  for  the  insurance,^  misrepresentation  of  the  interests  of  the 
assured  in  the  property  insured ;  and  if  there  has  been,  whether  if 
that  misrepresentation  is  material  to  the  risk,  and  would  have  en- 
hanced the  premium ;  it  avoided  the  policy.  The  proposal  for  in- 
surance describes  the  property  and  interest  thus :  "  What  premium 
will  you  ask  to  insure  the  following  property,  belonging  to  Lawrence 
and  Poindexter,  for  one  year,  against  loss  or  damage  by  fire,  on  their 
stone  mill,  four  stories  high,  covered  with  wood,  situate,  &c"  It 
was  decided  by  the  court,  in  the  former  case,  in  2  Pel  47,  &c.,  that 
the  real  interest  existing  in  Lawrence  and  Poindexter,  at  the  time  of 
the  proposal,  was  not  such  as  is  described  therein.  It  was  further  de- 
cided by  the  court,  in  the  same  case,  that  a  misrepresentation  of  the 
interest  of  the  assured,  which  is  material  to  the  risk,  would  avoid  the 
policy.  The  language  of  the  court  on  that  occasion  was :  "  The 
contract  for  insurance  is  one  in  which  the  underwriters  generally  act 
on  the  representation  of  the  assured ;  and  that  representation  ought, 
consequently,  to  be  fair,  and  to  omit  nothing  which  it  is  material 
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for  the  underwriters  to  know.  It  may  not  be  necessary  that 
the  person  requiring  insurance  should  state  every  incumbrance 
on  his  property,  which  it  might  be  required  of  him  to  state  if 
it  was  offered  for  sale.  But  fair  dealing  requires  that  he  should 
state  every  thing  which  might  influence,  and  probably  would  influ- 
ence, the  mind  of  the  underwriter  in  forming  or  declining  the 
contract,  &c.  Generally  speaking,  insurances  against  fire  are  made 
in  the  confidence  thai!  the  assured  will  use  all  the  precautions  to 
avoid  the  calamity  insured  against,  which  would  be  sug- 
gested by  his  interest  *  The  extent  of  this  interest  must  [  *  516  J 
always  influence  the  underwriter  in  taking  or  rejecting  the 
risk,  or  in  estimating  the  premium.  So  far  as  it  may  influence  him  in 
these  respects,  it  ought  to  be  communicated  to  him.  Underwriters 
do  not  rely  so  much  upon  the  principles  as  on  the  interest  of  the  as- 
sured ;  and  it  would  seem,  therefore,  to  be  always  material,  that  they 
should  know  how  fax  this  interest  is  engaged  in  guarding  the  prop- 
erty from  loss." 

We  think  this  reasoning  entirely  satisfactory,  and  founded  in  the 
true  exposition  of  the  contract  of  insurance.  Whenever  the  nature 
of  this  interest  would  have,  or  might  have  a  real  influence  upon  the 
underwriter,  either  not  to  underwrite  at  all,  or  not  to  underwrite  ex- 
cept at  a  higher  premium,  it  must  be  deemed  material  to  the  risk ; 
and  if  so,  the  misrepresentation  or  concealment  of  it  will  avoid  the 
policy.  One  of  the  tests,  and  certainly  a  decisive  test,  whether  a 
misrepresentation  or  concealment  is  material  to  the  risk,  is  to  ascer- 
tain whether,  if  the  true  state  of  the  property  or  title  had  been  known, 
it  would  have  enhanced  the  premium.  If  it  would,  then  the  misre- 
presentation or  concealment  is  fatal  to  the  policy.  Now,  at  the  trial 
of  the  present  case,  the  counsel  for  the  insurance  company,  in  their 
second  bill  of  exceptions,  prayed  the  court  to  instruct  the  jury,  that 
if  they  "  find  from  the  evidence  that  a  full  disclosure  of  the  actual 
title  of  the  insured  in  the  premises,  as  it  existed  at  the  time,  was 
material  to,  and  would  have  considerably  increased  the  estimate  and 
value  of  the  risk  and  premium ;  and  that  no  other  disclosure  of  the 
same  wa»  made  than  as  aforesaid,  [i.  e,  in  the  offer  of  insurance,] 
then  there  was  a  material  concealment,  which  avoids  the  policy." 
The  court,  being  divided  in  opinion,  did  not  give  this  instruction  to 
the  jury,  and  it  was  consequently  refused.  In  our  opinion,  upon 
the  principles  already  stated,  it  ought  to  have  been  given ;  and  the 
refusal  was  an  error  for  which  the  judgment  must  be  reversed.  But 
the  court  rightly  rejected  the  instructions  upon  the  same  subject 
asked  in  the  first  bill  of  exceptions,  which  proceeded  upon  the  ground 
that  if  there  was  any  misrepresentation  of  the  interest  of  the  assured. 
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that  alone,  whether  material  or  not  to  the  risk,  would  avoid  the 
policy.  The  instruction  asked  upon  the  same  subject,  in  the  sec- 
ond bill  of  exceptions,  is  still  more  objectionable,  as  it  called  upon 
the  court  to  declare  to  the  jury,  as  matter  of  law,  that  the  non- 
disclosure of  the  true  nature  and  extent  of  the  title  and  interest 
of  the  assured  in  the  premises,  was  a  concealment  of  circum- 
stances materially  affecting  the  risk,  which  avoided  the 
f  *  517  ]  policy,  *thus  taking  from  the  jury  the  proper  examination 
of  the  fact,  whether  it  was  material  to  the  risk  or  not. 
The  next  question  is,  whether  a  loss  by  fire,  occasioned  by  the  fault 
and  negligence  of  the  assured,  their  servants  and  agents,  but  without 
fraud  or  design  on  their  part,  is  a  loss  for  which  the  underwriter/a 
are  liable.  In  regard  to  marine  insurances,  this  was  formerly  a  ques- 
tion much  vexed  in  the  English  and  American  courts.  But  in  Eng- 
land, the  point  was  completely  settled  in  Busk  v.  The  Royal  Ex- 
change Insurance  Company,  2  Barn.  &  Aid.  82,  upon  the  general 
ground  that  causa proxima,  rum  remote^  spectator;  and,  therefore,  that 
a  loss  whose  proximate  cause  is  one  of  the  enumerated  risks  in  the 
policy,  is  chargeable  to  the  underwriters  ;  although  the  remote  cause 
may  be  traced  to  the  negligence  of  the  master  and  mariners.  Although 
in  the  policy,  in  that  case,  the  risk  of  the  barratry  was  also  assumed 
by  the  underwriters ;  yet  it  is  manifest  that  the  opinion  of  the  court 
proceeded  upon  the  broad  and  general  ground.  The  same  doctrine 
was  afterwards  affirmed  in  Walker  v.  Maitland,  5  B.  &  Aid.  171,  and 
Bishop  v.  Pentland,  7  Barn.  &  Cres.  219,  and  is  now  deemed  in- 
eontrovertibly  established.  The  same  doctrine  was  fully  discussed 
and  adopted  by  this  court  in  the  case  of  The  Patapsco  Insurance 
Company  v.  Coulter,  3  Pet  222. 

In  relation  to  insurances  against  fire  on  land,  the  doctrine  seems  to 
have  prevailed,  for  a  great  length  of  time,  that  they  cover  losses  occa- 
sioned by  the  mere  faults  and  negligence  of  the  assured  and  his 
servants,  unaffected  by  any  fraud  or  design.  In  the  arguments  of 
counsel  on  marine  policies,  it  has  constantly  been  taken  for  granted, 
both  in  England  and  America ;'  and  although  there  is  no  case  directly 
on  the  point  decided  by  the  highest  authority,  yet  Lord  Chief  Jus- 
tice Gibbs,  at  nisi  prius,  held,  that  if  a  servant  by  negligence  sets  a 
house  on  fire,  the  loss  is  recoverable  on  a  policy  against  fire.  Indeed, 
if  such  losses  were  not  within  such  policies,  the  indemnity  against 
such  risks  would  be  practically  of  little  importance ;  since  much  the 
larger  number  of  fires  of  this  sort  may  be  traced  back  to  some  negli- 

1  See  Busk  v.  Royal  Exchange  Insurance  Company,  2  Barn.  &  Aid.  82 ;  and  Grim 
p.  The  Phoenix  Insurance  Company,  18  Johns.  451. 
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gence,  alight  or  otherwise,  of  the  members  of  families.  The  language 
of  fixe  policies,  too,  abundantly  justifies  this  conclusion  upon  the 
common  principles  of  interpretation.  The  underwriters  agree  to  pay 
"  all  loss  or  damage,"  which  the  assured  may  sustain  by  fire 
•  upon  the  property  insured ;  but  they  except  from  this  gen-  [  *  518  ] 
eral  liability  any  loss  or  damage  sustained  by  fire  "  that  may 
happen  or  take  place  in  consequence  of  any  invasion,  civil  commo- 
tion, riot,  or  any  military  usurpation ; "  and  the  fundamental  rules 
also  exclude  losses  by  earthquakes  and  hurricanes.  The  exception, 
then,  may  fairly  be  construed  to  leave  all  other  losses,  except  fraud- 
ulent losses,  within  the  reach  of  the  policy ;  upon  the  known  maxim 
of  law,  that  an  exception  expressly  carved  out  of  a  general  clause, 
leaves  all  other  cases  within  the  scope  of  the  clause.  Fraudulent 
losses  are  necessarily  excepted  upon  principles  of  general  policy  and 
morals ;  for  no  man  can  be  permitted,  in  a  court  of  justice,  to  allege 
his  own  turpitude  as  a  ground  of  recovery  in  a  suit.  And,  indeed, 
the  9th  article  of  the  fundamental  rules  is  manifestly  intended  to 
secure  the  company  against  losses  u  by  fraud  or  evil  practice."  We 
are  then  of  opinion,  that  a  loss  by  fire,  occasioned  by  the  mere  fault 
and  negligence  of  the  assured,  or  his  servants  or  agents,  and  without 
fraud  or  design,  is  a  loss  within  the  policy,  upon  the  general  ground 
that  the  fire  is  the  proximate  cause  of  the  loss ;  and  also  upon  the 
ground  that  the  express  exceptions  in  policies  against  fire,  leave  this 
within  the  scope  of  the  general  terms  of  such  policies.  The  6th 
plea  is,  therefore,  bad  in  substance. 

The  next  question  which  arises,  is  upon  the  supposed  misdescrip- 
tion of  the  premises  in  the  proposal  for  insurance,  and  the  effect  of 
that  misdescription.  It  was  decided  by  this  court,  in  the  former  case; 
in  2  Pet  26,  53,  56,  that  the  misdescription  of  the  premises,  (not 
fraudulently  made,)  to  be  such  as  would  vitiate  the  policy,  must, 
upon  the  true  construction  of  the  fundamental  rules  of  the  company, 
not  only  be  material  to  and  increasing  the  risk,  but  such  as  would 
occasion  the  insurance  to  be  made  at  a  lower  premium  than  would 
otherwise  be  demanded.  If,  therefore,  the  misdescription  were  mate- 
rial to  the  risk,  and  would  increase  it,  but  yet  would  not  reduce  the 
premium ;  it  would  not  avoid  the  policy.  And  that* the  points  as  to 
the  misdescription,  as  well  as  the  effect  thereof  upon  the  premium, 
were  matters  of  fact  for  the  consideration  of  the  jury.  We  are 
entirely  satisfied  that  this  is  the  true  construction  of  the  terms  and 
intent  of  the  fundamental  rules.  Upon  this  ground,  we  are  of  opinion 
that  the  fifth  plea  is  bad  in  substance ;  for  it  puts  the  case  wholly 
upon  the  materiality  of  the  misdescription  to  the  risk,  without  any 
reference  to  the  premium.    The  last  instruction  asked  by  the  counsel 
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of  the  company,  in  the  bill  of  exceptions,  propounds  the 
[  •  519  ]  point  in  a*  somewhat  different  form.    It  is,  "  that  if  the 

jury  find,  from  the  evidence,  that  the  construction  of  the 
building,  &c.,  was  grossly  misrepresented  in  the  offer  and  policy,  and 
instead  of  being  a  building  with  walls  of  stone,  and  with  a  covering 
or  roof  only  of  wood,  the  walls  themselves  were  partly  of  wood ;  and 
that  such  actual  construction  of  the  building  greatly  increased  the 
risk  beyond  what  the  insurers  would  have  incurred,  if  the  building 
had  truly  answered  the  description  in  the  said  offer  and  policy ;  then 
the  jury  ought  to  presume  that  the  building  was  charged  in  the  said 
policy  at  a  lower  premium  than  would  otherwise  have  been  demand* 
ed  by  the  defendants ;  so  as  to  bring  the  case  within  the  operation 
of  the  last  clause  of  the  first  of  the  said  fundamental  rules."     If  this 
instruction  had  merely  asked  that  the  jury  might  presume,  or  were  at 
liberty  to  presume,  &c-,  upon  the  facts  and  circumstances  so  stated, 
there  would  not  have  been  any  just  objection  to  it  But  it  goes  much 
further,  and  insists  that  the  jury  "  ought  to  presume,"  &c. ;  which,  in 
truth,  is  removing  the  whole  matte  of  fact  from  the  jury,  and  com* 
pelling  them  to  decide  the  point  as  a  conclusive  presumption  of  law. 
This,  we  are  of  opinion,  would  have  been  wholly  unjustifiable  on  the 
part  of  the  court    The  instruction  called  upon  the  court  to  decide, 
not  upon  a  conclusive  presumption  of  law,  but  upon  a  mere  presump- 
tion of  fact;  a  matter  which  exclusively  belonged  to  the  jury  to  con- 
sider and  resolve.    It  is  directly  in  the  face  of  the  decision  in  2  Bet 
55,  56,  upon  this  very  point    It  is  obvious,  from  the  very  terms  of 
the  rules,  that  cases  may  exist,  in  the  same  class  of  hazards,  of  very 
different  degrees  of  risk,  from  the  nature  and  qualities  of  the  thing 
insured;    and  yet  may  not  increase  or  diminish    the    premium. 
Whether  the  misdescription  would  have  any  effect  upon  the  premium 
must,  therefore,  from  the  very  nature  of  the  inquiry,  be  a  matter  of 
fact  upon  all  the  circumstances  of  each  particular  case.    The  instruc- 
tion  prayed  was,  therefore,  properly  rejected. 

The  judgment  of  the  circuit  court  must  be  reversed  for  the  error 
:d ready  stated;  and  the  cause  remanded,  with  directions  to  the  court 
id  award  a  venire  facias  de  novo. 

11P.218;  16  P.  496;  6  H.  844;  8H.284;  9  H.  890 ;  6  WtL  609  j  60.248. 
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Thomas  Stanley,  Appellant,  v.  John  Gadsby,  Alexander  ATIntyre, 
and  George  Coner,  Executors  of  James  Walker,  deceased,  and 
James  Rhodes. 

10  P.  521. 
The  decision  in  Brown  v.  Swann,10P.497,  affirmed. 

The  case  is  stated  in  the  opinion  of  the  court* 
Swann,  for  the  appellants. 
Coze,  for  the  appellees. 

Wayne,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  circuit  court  of  the  United  States  lor 
the  District  of  Columbia,  and  for  the  county  of  Washington* 

*  The  complainant  alleges  that  he  borrowed  a  ram  of  [  *  529  ] 
money  from  James  Walker,  at  usurious  interest ;  and  that, 
to  secure  the  payment  of  it,  he  executed  a  deed  of  trust  upon  his 
house  and  lot,  in  Washington,  to  the  defendant,  James  Rhodes ;  in 
Which  he  covenanted,  if  default  should  be  made  in  the  repayment  of 
the  loan  at  the  stipulated  time,  that  the  trustee,  Rhodes,  shall,  upon 
the  request  of  said  James  Walker,  or  his  executors,  administrators, 
or  assigns,  sell  the  premises  to  the  highest  bidder,  and  convey  the 
same  to  a  purchaser  in  fee-simple ;  notice  of  the  sale  being  given,  of 
the  time  of  sale,  in  the  way  mentioned  in  the  deed  of  trust  He  fur- 
ther complains,  that  the  executors  of  Walker  have  directed  Rhodes 
to  proceed  to  a  sale  of  the  house  and  lot ;  that  he  had  advertised 
them  for  sale ;  and  he  admits,  that  he  had  not  repaid  the  money  bor- 
rowed. The  complainant  seeks  no  discovery  of  the  usury  from  the 
defendant ;  but  avers  that  he  will  be  able  to  prove  it  by  competent 
testimony,  and  waives  all  penalties,  to  which  he  may  be  entitled,  to 
arise  out  of  this  transaction.  He  prays  for  an  injunction  to  prevent 
the  sale  of  the  property  by  the  trustee,  until  the  question  of  usury 
sfcaH  be  decided  at  law ;  but  does  not  ask  the  court  to  aid  in  any  way 
as  auxiliary  to  any  case  pending  at  law. 

This  then  is  substantially  an  application  for  relief  from  usury ;  and 
the  consequence  of  granting  the  injunction  would  be  relief  upon 
terms  at  variance  with  the  rule  of  equity,  so  fully  recognized  at  this 
term  of  the  court,  in  the  case  of  Brown  v.  Swann  et  at  10  Pet  497 ; 
feat  he  who  seeks  the  aid  of  equity,  to  be  relieved  from  usury,  must 
do  equity  by  paying  the  principal  and  legal  interest  upon  the  money 
borrowed.  The  complainant  does  not  ofler  to  do  so  in  his  bill  This 
is  essential  to  every  such  application  in  a  court  of  equity;  first,  to 
give  the  court  jurisdiction,  and  to  enable  the  chancellor,  if  he  thinks 
proper  to  do  so,  to  require  the  payment  of  principal  and  interest  be- 
fore the  hearing  of  the  cause.     The  relief  sought  in  such  cases  is  ar 
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exemption  from  the  illegal  usury.  The  whole  inquiry  on  the  hearing 
is  to  establish  that  fact,  and  to  give  relief  to  that  extent.  Whenever 
then  a  complainant  does  not  comply  with  the  rule,  by  averring  in  his 
bill  his  readiness  or  willingness  to  pay  principal  and  interest ;  he  can 
have  no  standing  in  a  court  of  equity. 
The  decree  of  the  circuit  court  is  affirmed. 

8H.  184;  1  Wal.  604. 


John  Denn,  Lessee  of  Charles  C.  Scott,  and  others,  v.  Thomas 

Reid,  Jr.,  and  others. 

10  P.  524. 

Where  the  language  of  the  statute  is  clear,  it  is  not  for  the  court  to  say  It  embraces  cnaei 
not  described,  because  no  reason  is  seen  why  they  were  not  included. 

Certain  statutes  of  North  Carolina  and  Tennessee,  concerning  the  registering  of  deeds  of 
land,  construed. 

Certificate  of  division  of  opinion  of  the  judges  of  the  circuit 
court  of  the  United  States,  for  the  western  district  of  Tennessee. 
The  case  is  stated  in  the  opinion  of  the  court 

Leigh,  for  the  plaintiff. 

No  counsel  contrd. 

IVPLean,  J.  delivered  the  opinion  of  the  court 

The  plaintiffs  in  this  case,  brought  an  action  of  ejectment  against 
the  defendants,  in  the  circuit  court  for  the  district  of  West  Tennes- 
see ;  and  on  the  trial,  certain  questions  were  made  to  the  court,  in 
which  the  opinions  of  the  judges  were  opposed ;  and  these  questions 
have  been  certified  to  this  court  for  their  decision. 

To  sustain  their  action,  the  plaintiffs  offered  in  evidence  a  grant 
for  5,000  acres  of  land  to  Stokely  Donelson,  from  the  State  of  North 
Carolina,  dated  the  7th  day  of  April,  1790. 

This  grant  was  duly  authenticated  under  the  seal  of  the  State  of 
North  Carolina,  and  the  certificate  of  the  governor ;  the  certificate 
was  registered  in  Giles  county,  in  the  State  of  Tennessee,  within 
which  the  land  is  situated,  on  the  10th  of  December,  1810.  And 
both  the  grant  and  certificate  appear  to  have  been  registered  in  the 
same  county,  on  the  2d  of  June,  1817.  , 

The  plaintiffs  then  offered  to  read  a  deed  for  the  same  land,  from 
Stokely  Donelson  to  John  Hook,  of  the  State  of  Virginia,  dated  the 
24th  of  March,  1791.  On  the  29th  of  March,  1799,  this  deed  was 
acknowledged  by  the  grantor,  before  David  Campbell,  one  of  the 
judges  of  the  State  of  Tennessee ;  and  on  the  16th  of  April,  1799, 
it  was  registered  in  the  county  of  Davidson. 

It  was  proved  thai  when  this  deed  was  executed  and  registered, 
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and  until  the  fall  of  1818,  the  Indian  title  to  the  land  was  not  ex- 
tinguished, and  that  the  county  of  Giles  was  not  established  until 
1809 ;  but  the  law  organizing  the  county  did  not  take  effect  until 
January,  1810. 

•  Upon  these  facts,  was  this  deed  offered  by  the  plaintiffs,   [  *525  ] 
and  objected  to  by  the  defendants,  on  the  ground  that  it  had 
not  been  duly  acknowledged  and  registered ;  and  upon  this  question, 
the  opinions  of  the  judges  were  opposed,  and  this  constitutes  the 
first  point  for  examination  and  decision  by  this  court. 

In  the  State  of  Tennessee,  until  a  deed  is  duly  proyed  and  regis- 
tered, the  fee  does  not  pass  to  the  grantee,  and  to  this  rule  may,  in 
some  degree,  be  attributed  the  numerous  legislative  acts  of  the  State, 
to  cover  defective  cases  of  proof  and  registration  of  deeds. 

By  the  act  of  1715,  adopted  by  Tennessee,  from  North  Carolina, 
it  is  provided  that  "  no  conveyance  or  bill  of  sale  for  lands,  in  what 
manner  or  form  soever  drawn,  shall  be  good  and  available  in  law, 
unless  the  same  shall  be  acknowledged  by  the  vendor,  or  proved  by 
one  or  more  evidences,  upon  oath,  and  registered  by  the  public  regis- 
ter of  the  county  where  the  land  lieth ;  and  all  deeds  so  done  and 
executed,  shall  be  valid,  and  pass  estates,"  &c. 

By  the  act  of  the  30th  of  September,.  lt94,  it  was  provided :  u  That 
all  deeds  and  mesne  conveyances  of  lands,  tenements,  and  heredita- 
ments, not  already  registered,  acknowledged,  or  proved,  shall  and 
may,  within  two  years  after  the  passing  of  this  act,  be  acknowledged 
by  the  grantor  or  proved  by  one  or  more  of  the  subscribing  witnesses, 
and  registered  in  the  county  where  the  land  lies,"  &c. 

On  the  27th  of  October,  1797,  this  act  was  extended  until  the  ter- 
mination of  the  next  general  assembly  of  the  State ;  and  before  the 
expiration  of  this  extension,  the  deed  under  consideration  was  proved 
and  registered  in  the  county  of  Davidson.  There  is  no  objection  as 
to  the  proof  of  the  deed,  by  the  acknowledgment  of  the  grantor 
before  Judge  Campbell ;  but  it  is  admitted  there  was  no  law  which 
authorized  its  registration  in  the  county  of  Davidson;  and  unless 
such  registration  has  been  sanctioned  by  a  subsequent  law,  the  deed 
is  not  valid. 

It  is  contended  that  this  registration  is  made  good  by  the  3d  sec- 
tion of  the  act  of  the  23d  of  November,  1809,  which  provides :  "  That 
all  deeds  for  the  absolute  conveyance  of  any  real  estate  within  this 
State,  to  which  the  Indian  title  was  not  extinguished,  at  the  time  of 
the  execution  of  such  deed,  and  at  the  time  of  the  registration  of  the 
same,  as  hereinafter  mentioned,  which  deed  shall  have  been  proved 
by  one  or  more  of  the  subscribing  witnesses  thereto,  in  any  court  of 
record,  or  before  any  judge  of  the  superior  courts  in  the  State,  of 
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shall  have  been  so  proved  before  any  court  of  record  or  any 
[  *526  1  *  judge  of  a  court,  or  mayor  of  a  city  of  this  State,  and  shall 

have  been  registered  in  any  county  in  this  State,  within  the 
time  required  for  the  probate  and  registration  of  deeds ;  each  probate 
and  registration  shall  be  sufficient  to  entitle  such  deed  or  deeds  to  be 
read  in  evidence,  in  any  court  within  this  State ;  and  shall  also  be 
sufficient  to  entitle  such  deed  or  deeds  to  registration  in  the  county 
or  counties  where  said  land  may  lie,  when  the  Indian  title  is  extin- 
guished thereto." 

That  the  deed  to  Hook  is  embraced  by  the  provisions  in  this 
statute,  in  two  particulars,  is  clear.  It  calls  for  land  to  which  the 
Indian  title  was  not  extinguished,  when  the  deed  was  proved  and 
registered,  orr  indeed,  until  nine  or  ten  years  after  this  aet  was  passed* 
And  it  appears  that  it  was  registered  in  the  county  of  Davidson, 
w  within  the  tune  required  for  the  probate  and  registration  of  deeds." 
In  these  respects,  the  deed  comes  within  the  statute.  Ait  it  10  ob~ 
jected  that  the  statute  makes  provision  for  such  deeds  only  as  "  have 
been  proved  by  one  or  moqa  of  the  subscribing  witnesses  thereto*  in 
any  court  of  record,  or  before  any  judge  of  the  superior  courts  of  the 
State  ; "  and  that  the  deed  to  Hook  was  not  proved  by  one  or  more 
of  the  subscribing  witnesses,  but.  by  the  acknowledgment  of  the 
grantor.  That  Judge  Campbell,  who  took  the  acknowledgment,  had 
power  to  take  it,  is  not  contested ;  nor  that  he  had  power  to  take  the 
proof  by  the  subscribing  witnesses ;  but,  as  the  proof  was  not  made 
by  one  or  more  of  the  subscribing  witnesses,  it  is  contended  the  pro- 
bate was  not  sunk  as  contemplated  by  the  statute,  and,  of  course, 
that  the  deed  is  not  within  it 

This  construction  the  counsel  for  the  plaintiffs  contend  is  an  ex* 
tremely  technical  one,  and  ought  not  to  be  given  to  a  remedial  statute. 
That  the  object  of  the  legislature  was  to  provide  for  deeds,  which 
had  been  duly  proved  and  registered  in  any  county  in  the  State, 
calling  for  lands  covered  by  the  Indian  title,  and  not  within  any 
organized  county.  And  that  such  a  construction  should  be  given  to 
the  statute,  as  shall  effectuate  the  intentions  of  the  legislature* 

That  this  was  the  design  of  the  statute,  seems  to  be  probable ; 
and  it  should  be  so  construed  as  to  produce  this  effect,  unless  the 
language  of  the  act  shall  forbid  it. 

A  deed  embraced  by  the  statute  is  made  evidence;  that  is,  evi- 
dence of  title,  and  is  good  against  all  other  subsequent  conveyances 

from  the  same  grantor,  unless  it  should  be  in  a  case  where 
[  *  527  ]  the  *  grantee  had  failed  to  record  the  deed  in  the  county 

where  the  land  lies,  within  a  reasonable  time  after  the  extin- 
guishment of  the  Indian  title,  and  against  a  purchaser  without  notice* 
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The  counsel  insist  that  this  statute  will  admit  of  being  read, 
*  which  deeds  shall  have  been  proved  by  one  or  more  of  the  subscribe 
ing  witnesses  thereto,  in  any  court  of  record ; "  or,  "  which  shall  have 
been  acknowledged  before  any  judge  of  the  superior  courts  in  the 
State."  This  is  not  the  import  of  the  words,  nor  does  it  accord  with 
a  grammatical  construction  of  them.  The  mode  of  proof  required 
is  by  one  or  more  of  the  subscribing  witnesses  to  the  deed,  and  ap- 
plies as  well  to  the  proof  taken  before  the  "  judge  of  the  superior 
courts,"  as  before  any  court  of  record.  And  the  correct  and  gram* 
matical  reading  of  the  sentence  is, "  which  deeds  shall  have  been 
proved  by  one.  or  more  of  the  subscribing  witnesses  thereto  in  any 
court  of  record ; "  or,  a  which  shall  have  been  proved  by  one  or  more 
of  the  subscribing  witnesses  thereto*  before  any  judge  of  the  superior 
courts  in  the  State." 

This,  it  must  be  admitted,  when  we  consider  the  mischief  the  law 
was  probably  intended  to  remedy,  is  a  somewhat  technical  construc- 
tion of  the  act ;  and  cases  may  be  found  where  courts  have  construed 
a  statute  most  liberally  to  effectuate  the  remedy,  but  where  the  Ian* 
guage  of  the  act  is  explicit,  there  is  great  danger  in  departing  from 
the  words  used,  to  give  an  effect  to  the  law  which  may  be  supposed 
to  have  been  designed  by  the  legislature.  Where  the  language  of 
the  act  is  not  clear,  and  is  of  doubtful  construction,  a  court  may  well 
look  at  every  part  of  the  statute ;  at  its  title,  and  the  mischief  in- 
tended to  be  remedied  in  carrying  it  into  effect  But  it  is  not  for  the 
court  to  Bay,  where  the  language  of  the  statute  is  dear,  that  it  shall 
be  so  construed  as  to  embrace  cases,  because  no  good  reason  can  be 
assigned  why  they  were  excluded  from  its  provisions. 

We  are  unable  to  say  why  the  benefits  of  this  statute  were  given 
to  those  who  held  under  deeds  proved  by  the  subscribing  witnesses, 
suid  withheld  from  those  whose  deeds  were  proved  by  the  acknowl- 
edgment of  the  grantor.  In  most  cases,  if  not  in  all,  proof  by 
acknowledgment  would  be  deemed  more  satisfactory  than  by  wit- 
nesses ;  but  the  legislature  having  made  a  distinction  between  the 
cases,  whether  it  was  intentional  or  not,  reasonable  or  unreasonable, 
the  court  are  bound  by  the  clearly  expressed  language  of  the  act 

It  is  unnecessary  to  follow  the  train  of  argument  used  by  the 
counsel  for  the  ptaintiffo  on  this  subject,  as,  in  the  opinion 
of  the  'court,  the  provisions  of  the  act  of  1821,  apply  to  [  •  628  J 
the  case.  In  the. latter  part  of  the  2d  section  of  this  act, 
it  is  provided  that,  "in  all  cases  where  a  deed  of  conveyance  of  land 
has  been  acknowledged  before  a  judge  of  the  late  superior  oourts  of 
law  and  equity,  or  before  any  court  of  record  in  this  State,  and  since 
registered  in  any  register's  office  in  this  State  j  or  where  the  privy 
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examination  of  a  feme  covert,  through  whom  the  title  is  derived,  has 
been  taken  before  any  court  of  record  and  certified,  and  such  deed 
registered  in  the  proper  county ;  such  deed,  or  an  authenticated  copy 
thereof,  may  be  read  in  evidence, -and  shall  be  deemed  sufficient  to 
pass  the  title,  provided  that  no  person  claiming  by  a  conveyance 
under  the  same  title  shall  be  affected  thereby." 

These  provisions  embrace  two  descriptions  of  cases.  The  first 
one,  which  it  is  supposed  covers  the  deed  to  Hook,  is  where  a  deed 
has  been  acknowledged  before  a  judge  and  registered  in  any  register's 
office  in  the  State ;  and  the  other,  where  the  privy  examination  of  a 
feme  covert,  through  whom  the  title  is  derived,  has  been  taken  before 
a  court  of  record  and  registered  in  the  proper  county.  But  in  neither 
of  these  cases  shall  the  title  be  held  good  against  a  person  claiming 
under  the  same  title. 

It  must  be  admitted  that  the  language  of  this  section  does  not  so 
clearly  express  the  intention  of  the  legislature  as  it  might  have  done, 
but  it  is  susceptible  of  the  construction,  that  the  deed  which  is  re- 
quired to  be  registered  in  the  proper  county,  is  the  deed  that  conveys 
the  title  of  the  feme  covert,  To  extend  this  requirement,  by  construc- 
tion, to  the  deed  first  named,  would  make  the  provision  contradictory, 
if  not  absurd. 

The  first  deed,  if  registered,  in  any  register's  office  in  the  State,  is 
made  evidence  of  title,  and  it  could  hardly  be  required  in  the  same 
sentence,  that  the  same  deed  should  have  been  recorded,  without  any 
reference  to  the  time,  "  in  the  proper  county ; "  and  this  followed  by 
a  provision,  that  "  no  person  claiming  by  a  conveyance  under  the 
same  title,  shall  be  affected  thereby."  It  may  be  that  the  circum- 
stances under  which  this  law  was  passed,  if  known,  might  induce 
us,  if  we  were  at  liberty  to  be  influenced  by  them,  to  give  a  different 
construction  to  this  provision,  but  being  alone  guided  by  the  lan- 
guage of  the  section,  we  think  this  construction  does  no  violence  to 
the  words,  but  gives  to  them  their  fair  import 

It  was  proved  that  the  deed  to  Hook  covered  the  land  in  con- 
troversy, and  we   think  it  was  properly  admitted  as  evidence  of 

title. 
[  *  529  ]      *  The  evidence  on  the  part  of  the  plaintiffs  being  closed, 
the  defendants  offered  a  deed  from  Stokely  Donelson  to 
James  Conner,  for  the  same  land,  dated  the  8th  of  December,  1797. 

On  the  23d  of  August,  1809,  this  deed  was  proved  in  Rowan 
county,  North  Carolina,  by  one  of  the  subscribing  witnesses,  before 
Francis  Locke,  one  of  the  judges  of  the  superior  courts,  &c.,  of  the 
State.  This  deed  was  registered  in  the  county  of  Giles,  on  the  3d  of 
June,  1817. 
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And  the  defendants,  to  prove  that  they  were  purchasers  of  the 
land  in  controversy  under  James  Conner,  offered  in  evidence  a  deed 
from  Conner  to  Reid  and  Butler,  for  4,500  acres,  dated  the  1st  of 
June,  1822;  also,  several  other  deeds  from  the  same  person,  for 
smaller  tracts  of  land  within  the  patent  of  Donelson ;  all  of  which 
deeds  were  proved  and  registered  in  Giles  county.  These  deeds 
were  all  signed  by  Henry  W.  M.  Conner,  agent  and  attorney  in 
fact  for  James  Conner ;  but  no  evidence  of  his  authority  to  act  as 
attorney  was  offered. 

And  the  defendants  examined  John  Bornet,  a  witness,  who  stated 
that  Thomas  Beid,  Jun«,  Thoiqas  Butler,  William  Collins,  &c.  were 
living  on  the  tract  in  controversy,  in  April,  1821 ;  and  other  tenants 
were  proved  to  be  in  possession  of  different  parts  of  the  land,  and 
for  different  periods  of  time.  And  the  witness  proved,  that  several 
of  the  tenants  purchased  from  Conner.  And  similar  facts  were 
proved  by  James  Kimbro,  another  witness.  And  on  the  question, 
whether  the  deed  from  Stokely  Donelson  to  James  Conner  was 
regularly  proved  and  registered ;  and  whether  the  evidence  contained 
in  the  deposition  of  John  Bornet  and  James  Kimbro,  conduced  to 
show  the  defendants  purchased  or  claimed  under  Conner ;  the  judges 
were  divided  in  opinion. 

We  will  first  examine  as  to  the  regular  proof  and  registration  of 
the  deed  from  Donelson  to  Conner. 

By  the  act  of  the  30th  of  November,  1807,  all  deeds  executed  out 
of  the  State  were  required  to  be  acknowledged  by  the  grantor,  or 
proved  by  two  or  more  subscribing  witnesses,  and  registered  within 
two  years;  and  deeds  which  had  been  executed,  but  not  registered, 
were  required  to  be  registered  within  a  year  after  the  1st  day  of 
January  following.  And  afterwards,  the  act  of  22d  of  April,  1809, 
continued  the  above  provision  for  the  registration  of  deeds. 

This  law  was  in  force  when  the  deed  from  Donelson  to  Conner 
was  attempted  to  be  proved  in  North  Carolina ;  but  as  that 
proof  *  was  made  by  one  witness  only,  it  was  not  regular ;  [  *  530  J 
and,  of  course,  did  not  authorize  the  registration  of  the 
deed.     And  it  is  believed  that  no  law  has  been  since  passed  which 
gives  effect  to  such  a  probate  taken  out  of  the  State. 

The  act  of  1822,  which  provides  for  deeds  that  had  been  executed 
out  of  the  State,  and  which  shall  have  been  proved  by  one  or  more 
of  the  subscribing  witnesses,  were  required  to  be  certified  by  the 
clerk  of  the  court,  &c ;  and  this  deed  has  not  been  so  certified.  The 
probate  not  having  been  regular  at  the  time  it  was  taken,  nor  made 
so  by  any  subsequent  law,  it  follows  that  the  registration  of  this  deed 
in  the  county  of  Giles  can  give  no  effect  to  it     It  cannot  be  received 

20* 
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as  evidence  of  title ;  and  whether  it  could  be  considered  as  giving  to 
the  tenant  the  benefit  of  the  statute  of  limitations,  it  is  not  necessary 
to  determine ;  as  the  point  is  not  raised.  The  deeds  which  purport 
to  bare  been  executed  by  Henry  W.  M.  Conner,  as  agent  and 
attorney  in  fact  for  James  Conner,  cannot  be  received  as  evidence 
for  any  purpose  in  the  absence  of  the  proper  authority  by  the  agent. 
And  it  is  clear  that  the  evidence  of  Bornet  and  Kimbro  does  not, 
tinder  the  circumstances  of  this  case,  in  the  language  of  the  ad- 
journed question,  conduce  to  show  the  defendants  purchased  under 
Conner. 

This  evidence,  to  avail  the  defendants  under  the  statute,  must  be 
by  deed,  and  not  by  paroL  The  tenant  who  relies  upon  the  statute 
of  limitations,  in  virtue  of  his  own  right  as  a  purchaser,  must  claim 
by  deed.  His  possession  under  another,  who  claims  by  deed,  may 
be  insisted  on  under  the  statute  to  protect  the  rights  of  the  grantee. 
But  Conner  is  not  made  defendant  in  this  case ;  and  if  his  deed  were 
admissible  to  sustain  the  plea  of  the  statute,  the  defence  must  be 
made  for  bis  benefit,  and  not  the  benefit  of  the  tenants.  The  par- 
chasers  from  Conner  do  not  show  a  deed,  or  any  other  instrument  in 
writing  which  is  evidence  of  their  purchase;  nor  do  they  connect 
themselves  with  any  title  which  gives  to  them  the  benefit  of  the 
statute,  so  far  as  the  case  is  brought  before  u»  by  the  adjourned 
questions.  The  deed  from  Gallaber,  under  which  Reid  claims,  is 
not  before  us. 

George  Peter,  Executor  of  David  Pbtbh,  deceased,  The  Bask 
of  Columbia  and  The  Bank  of  the  United  States,  Appellants* 
t>.  James  B  Beverly  and  Wife,  and  William  Ramsay  and 
Wife,  and  others ;  heirs  of  David  Pbtbb,  deceased. 

10  P.  582. 

Each  executor  is  liable  only  for  his  own  act*,  unless  he  knows  and  assents  to  the  misappG- 

cation  of  assets  by  his  co-executor. 
When  land  is  directed  to  be  sold  and  turned  into  money,  courts  of  equity,  in  dealing  with 

the  subject,  consider  it  personalty. 
When  land  is  directed,  by  wHl,  to  be  sold,  without  declaring  by  whom,  the  executors  take 

the  power  by  implication,  and  if  there  atie  no  words  in  the  wUl  warranting  the  conehunott 

that  the  testator  intended  a  joint  execution  of  the  power,  it  survives. 
The  possession  of  the  legal  estate  accompanied  with  a  power  of  sale  is  a  power  coupled 

with  an  interest. 
Where  a  benefit  by  way  of  trust  is  to  be  conferred  by  the  execution  of  m  power,  the  power 

does  not  become  extinct  by  the  death  of  one  of  the  trustees* 
The  acceptance  of  a  negotiable  note  for  an  antecedent  debt  does  not  extinguish  it,  unless  it 

is  agreed  the  note  shall  operate  as  a  payment. 

The  case  is  stated  in  the  opinion  of  the  court* 
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Key  and  Sergemty  for  the  appellants. 
Cbze  and  Marburyy  contra. 

*  Thompson!  J-,  delivered  the  opinion  of  the  court  [  *568  ] 
This  case  comes  up  on  appeal  from  the  circuit  court  of 

the  District  of  Columbia  for  the  county  of  Washington.  The  bill 
was  filed  by  the  appellees  in  the  court  below,  to  enjoin  the  appel- 
lants from  proceeding  to  sell  certain  lots  of  land  in  the  city  of  Wash- 
ington, belonging  to  the  estate  of  David  Peter,  far  the  payment  of 
debts  alleged  to  be  dne  to  the  Bank  of  Columbia,  and  the  Bank  of 
the  United  State*  David  Peter  made  his  will  bearing  date  the 
30th  of  November,  1812,  and  shortly  thereafter  departed  this  life ; 
and  by  his  will  lie  declares  and  directs  as  follow* :~ 

u  It  is  my  intention  that  the  proceeds  of  all  my  estate  shall  be 
vested  in  my  dear  wife  Sarah  Peter,  &*  the  maintenance  and  educa- 
tion of  my  children. 

*  I  wish  all  my  debts  to  be  ae  speedily  paid  a»  possible ;  for  which 
purpose  I  desire  that  the  tract  of  land  on  which  Dulin  lives,  together 
with  all  personal  property  thereon,  may  be  sold  and  applied  to  that 
purpose;  and  in  aid  of  that,  as  soon  assaleB  can  beeflectedyso  much 
of  my  city  property  as  may  be-  necessary  to  effect  that  object. 

"-I  desire  that  no  appraisement  or  valuation  shall  be  had  of  any 
part  of  the  property  attached  to  my  dwelling-boose* 

"  I  desire  that  my  sons  shall  receive  as  good  educations  as  the 
country  will  afford,  and  my  daughters  the  best  the  place  can  fur- 
nish." 

And  he  appointed  his  wife   Sarah  Peter,  his  brother 
George  *  Peter,  and  his  brother-in-law  Leonard  H.  Johns,   [  *559  ] 
the  executrix  and  executors  of  Ma  willy  of  whom  George 
Peter  ia  the  only  survivor. 

The  bill  charges  that  George  Peter,  the  surviving  executor,  under 
color  of  the  directions  ia  the  will,  was  about  to  sell  that  part  of  the 
real  estate  of  David  Peter  which  lies  in  the  city  of  Washington,  and 
has  actually  offered  the  same  for  sale  at  public  auction.  The  bill 
further  charges,  that  there  eame  to  the  hands  of  the  executors  personal 
estate  of  the  said  David  Peter  to  the  amount  of  more  than  $25,000. 
That  they  had  sold  the  Dulin  farm  for  $20,688.90  to  George  Mag- 
ruder,  in  the  year  1813)  and  received  one-third  of  the  purchase-money 
and  took  for  the  balance,  divided  in  equal  sums,  two  promissory 
Botes,  one  payable  the  1st  of  January,  1815,  and  the  other  the  1st  of 
January,  1816;  one  indorsed  by  Patrick  Magruder  and  the  other  by 
lioyd  Magruder.     Thai  the  purchaser,  George  Magruder,  was  put 
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into  possession  of  the  farm,  and  still  holds  it;  and  that  the  notes  given 
for  the  balance  of  the  purchase-money  have  been  lost  by  the  negligence 
of  the  executors.  The  complainants  deny  the  existence  of  any  debt, 
due  from  the  estate  of  David  Peter  to  the  said  banks,  or  either  of 
them;  or  any  other  debt  whatsoever,  for  the  payment  of  which  it  is 
either  necessary,  proper  or  lawful  for  the  said  George  Peter  to  sell 
the  said  city  lots.  And  the  bill  prays  that  the  executor  may  fully 
account  for  the  real  and  personal  estate' of  the  said  David  Peter,  and 
show  how  the  same  has  been  disposed  of;  and  that  the  banks  may 
be  required  to  produce  the  notes  or  other  evidence  of  their  pretended 
debt,  and  prove  the  same;  and  praying  an  injunction  to  restrain  the 
said  George  Peter,  and  his  agents,  from  selling  or  in  any  way  dis- 
posing of,  or  incumbering  the  real  estate  of  the  said  David  Peter 
in  the  District  of  Columbia ;  concluding  with  a  prayer  for  general 
reliei 

The  injunction  was  granted ;  and,  on  the  coming  in  of  the  answer, 
was  ordered  to  be  continued  until  the  final  hearing  of  the  cause. 

The  answer  of  George  Peter,  the  surviving  executor,  alleges  that 
the  principal  management  of  the  business  of  the  estate  was  assumed 
by  his  co-executors ;  that  believing  Johns  fully  competent,  and  that 
he  would  attend  to  the  business  in  a  way  best  calculated  to  promote 
the  interest  of  his  sister  and  her  children,  he  left  it  to  them  to  settle 
the  estate,  and  to  collect  and  dispose  of  the  proceeds  thereof,  and 
provide  for  the  support  and  education  of  the  children,  as  they  might 
think  best ;  and  that  all  this  was  well  known  to  the  complainant 
Beverly,  who  married  the  eldest  daughter  of  the  testator  in 
[  *  560  ]  the  year  *1819.  That  he  and  his  wife  lived  with  her  mother 
until  within  a  year  or  two  of  her  death. 

That  the  debts  due  to  the  banks  had  been  continued  by  renewed 
notes,  from  time  to  time,  drawn  and  indorsed  by  the  executors,  in 
compliance  with  the  rules  of  the  banks ;  and  with  the  understanding 
that  such  arrangement  was  to  continue  as  long  as  the  banks  were 
willing  to  indulge  the  estate,  or  until  the  executors  should  be  able  to 
make  sales  for  the  payment  of  those  debts ;  that  this  arrangement 
was  well  understood  by  Beverly  and  all  the  children,  who  were  old 
enough  to  understand  any  thing  of  their  affairs;  and  was  often  talked 
of  by  Beverly  and  Ramsay,  who  always  spoke  of  the  estate  as  liable 
to  the  banks  for  these  debts.  The  surviving  executor,  to  the  charge 
of  neglect,  in  relation  to  the  balance  of  the  purchase-money  for  the 
Dulin  farm,  alleges  that  Magruder,  the  purchaser,  was  sued  upon 
the  notes  given  for  the  balance,  and  became  insolvent  That  an 
ejectment  was  brought  to  recover  possession  of  the  land  that  it  might 
be  resold,  no  title  having  been  given  for  the  land,  but  only  a  bond  for 
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a  deed,  according  to  the  terms  of  the  sale.  That  the  ejectment  was 
removed  to  the  court  of  appeals  in  Maryland,  where  he  believes  it  is 
still  pending.  That  if  there  was  any  neglect  or  delay  in  recovering 
this  land,  it  was  the  fault  of  the  complainant  Beverly ;  who  under- 
took to  attend  to  it,  being  then  agent  for  the  estate. 

The  answer  of  the  banks  refers  to  the  answer  of  the  surviving  exe- 
cutor for  the  facts  stated,  in  relation  to  the  arrangement  between  the 
executors  and  the  banks;  which  it  is  averred  was  entered  into  to  save 
the  estate  of  the  testator  from  a  sacrifice,  and  to  continue  the  accom- 
modation. That  the  executors  and  the  banks,  and  the  agents  of  the 
banks,  one  of  whom  was  the  complainant  Beverly,  always  so  under- 
stood it,  and  looked  to  the  trust  estate  as  still  liable  to  the  banks* 
They  exhibit  statements  showing  the  situation  of  the  debts  at  the 
death  of  the  testator,  and  the  various  renewals  by  the  executors  after- 
wards, in  their  private  capacity,  with  the  various  payments  which 
had  been  made,  and  showing  the  balance  now  due. 

An  amended  bill  was  afterwards  filed,  calling  for  an  account  of 
other  moneys  alleged  to  have  been  received  by  the  executors ;  and 
charging  more  particularly  negligence  in  the  executors  in  not  having 
sued  the  indorsers  of  the  notes  of  Magruder  for  the  balance  of  the 
purchase-money  of  the  Dulin  farm,  and  the  loss  thereof  by  reason  of 
such  neglect. 

To  this  amended  bill,  the  surviving  executor  answers, 
stating  his  *  knowledge  and  belief  respecting  the  moneyB  [  *  561  ] 
for  which  he  is  called  upon  to  account,  denies  the  negligence 
imputed  to  him,  and  avers  that  if  there  was  any  negligence  it  was 
that  of  the  complainant  Beverly,  who,  being  interested  in  the  estate 
and  being  a  lawyer,  undertook  to  attend  to  the  recovery  of  the  balance 
of  the  purchase-money.  That  the  indorsers  were  in  very  doubtful 
circumstances ;  that  the  land  was  considered  by  all  parties  interested 
as  sufficient  security  for  the  balance  of  the  purchase-money ;  and  that 
the  counsel  of  the  executors  advised  the  resort  to  a  resale  of  the  land 
as  the  best  remedy  for  the  recovery  of  such  balance;  and  for  that 
purpose  an  ejectment  was  brought  to  recover  the  possession,  and  a 
bill  in  chancery  filed  in  Maryland  under  the  direction  and  superin- 
tendence of  Beverly ;  and.  that  if  any  negligence  occurred  in  the 
prosecution  of  these  suits  it  was  attributable  to  him. 

The  cause  was  referred  to  the  auditor  to  take  and  report  an  account 
of  all  sums  of  money  received  by  the  executors  from  the  real  and 
personal  estate  respectively,  and  of  the  sums  paid  by  them  in  the  due 
course  of  administration;  and  of  any  other  sums  paid  by  them  for 
die  maintenance  of  the  family  and  the  education  of  the  children ; 
stating  them  separately.   The  auditor  reports  a  large  balance  due  the 
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executors,  allowing  them  for  the  maintenance  of  the  family  and  the 
debts  paid  by  them.  To  this  report  the  complainants  excepted,  and 
the  exceptions  were  overruled ;  and  at  the  March  term  of  the  circuit 
court  in  1835,  a  final  decree  was  entered  confirming  the  report  of  the 
auditor,  and  decreeing  a  perpetual  injunction.  From  this  decree  of 
a  perpetual  injunction,  the  defendants  in  the  court  below  appealed ; 
and  from  so  much  of  the  decree  as  confirmed  the  report  of  the  auditor, 
the  complainants  appealed ;  and  upon  these  cross  appeals  the  cause 
comes  here  for  review. 

In  examining  the  various  questions  which  have  been  made  in  this 
case,  the  most  natural  order  deems  to  be  to  consider,  in  the  first  place, 
the  will  of  David  Peter.  Upon  this  depends,  in  a  great  measure,  the 
rights  of  the  banks  as  creditors  of  the  estate,  and  the  rights,  duties^ 
and  responsibilities  of  the  executors ;  and  particularly  those  which 
devolve  upon  George  Peter,  the  surviving  executor. 

David  Peter  died  in  the  year  1813,  shortly  after  making  his  wiH, 
leaving  his  widow  with  a  family  of  five  children,  two  daughters  and 
three  sons,  the  eldest  about  thirteen  years  of  age,  living  in  ease  aad 
supposed  affluence,  as  appears,  not  only  from  the  pleadings  and  proofe 
in  the  case,  bnt  as  fairly  to  be  inferred  tram  the  provisions 
[  *  562  ]  made  for  #  them  by  his  will,  and  the  disposition  made  of  his 
property.  His  primary  object  seemed  to  be  that  his  family 
should  remain  together,  and  live  as  they  had  been  accustomed  to 
live.  And  he  accordingly,  in  the  first  place,  directs  that  the  proceeds 
of  all  his  estate  should  be  vested  in  his  wife,  Sarah  Peter,  (who  is 
made  one  of  his  executors,)  for  the  maintenance  and  education  of  his 
children.  He  directs,  that  no  appraisement  or  valuation  should  be 
had  of  any  part  of  his  property  attached  to  his  dwelling-house,  and 
(hat  his  sons  should  receive  as  good  educations  as  the  country  would 
afford,  and  his  daughters  the  best  the  place  could  furnish.  The 
family  accordingly  remained  together,  except  Mrs.  Beverly,  and  were 
maintained  and  educated  according  to  the  directions  of  the  will,  until 
the  death  of  the  said  Sarah  Peter,  in  the  year  1825.  The  testator 
directed  his  debts  to  be  paid  as  speedily  as  possible ;  and  for  that 
purpose  declared,  that  the  tract  of  land  on  which  Dulia  lived,  together 
with  all  the  personal  property  thereon,  should  be  sold,  and  applied  to 
the  payment  of  his  debts ;  and  in  aid  of  that,  as  soon  as  sales  could 
be  effected,  so  much  of  his  city  property  as  should  be  necessary  for 
the  payment  of  his  debts. 

The  testator  had  a  right  unquestionably,  so  far  as  respected  his 
children,  to  charge  the  payment  of  his  debts  upon  any  part  of  his 
estate,  real  or  personal,  as  he  might  think  proper,  and  most  advan- 
tageous to  his  family.     And  if  the  creditors  were  willing  to  look  to 
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the  fond  go  appropriated  to  that  object,  no  one  wonld  have  a  right 
to  counteract  or  control  Mb  will  in  that  respect  And  he  having 
thought  proper  to  constitute  his  widow  the  trustee  of  the  proceeds 
of  all  his  estate,  for  the  maintenance  and  education  of  his  children, 
thereby  vesting  in  her  an  unlimited  discretion  in  Has  respect,  so  far 
as  the  proceeds  of  his  estate  would  go;  the  surviving  executor  is  not 
accountable  for  any  thing  applied  by  her  to  that  purpose,  not  even  if 
she  would  be  chargeable  with  a  devastavit  For  it  is  a  well-settled 
rule,  that  one  executor  is  not  responsible  for  the  devastavit  of  hie  co- 
executor,  any  further  than  he  is  shown  to  have  been  knowing  and 
assenting  at  the  time  to  such  devastavit  or  misapplication  of  the 
assets :  and  merely  permitting  his  co-executor  to  possess  the  assets, 
without  going  further,  and  concurring  in  the  application  of  them, 
does  not  render  him  answerable  for  the  receipts  of  his  co-executor. 
Each  executor  is  liable  only  lor  his  own  acts,  and  what  he  receives 
and  applies,  unless  he  joins  in  the  direction  and  misapplication 
of  the  assets.  Cro.  Eliz.  348;  4  Ves.  696;  4  Johns.  Ch.  23;  19 
Johns.  427. 

*  It  is  not  intended  to  intimate  that  there  was  any  [  *  663  j 
devastavit  or  waste  of  the  estate  by  Mrs.  Peter.  There  is, 
indeed,  no  pretence,  in  the  bill,  of  any  misapplication  of  the  estate, 
by  her  or  any  other  of  the  executors ;  and  for  the  very  purpose  for 
which  the  proceeds  of  the  estate  were  vested  in  her,  to  maintain  and 
educate  a  family  of  young  children,  it  was  necessary  to  clothe  her 
with  a  large  discretion,  aad  for  this  reason  the  testator  directs 
that  there  should  be  no  appraisement  or  valuation  of  any  part  of  his 
property  attached  to  his  dwelling-house.  The  proceeds  of  all  his 
estate  being  vested  in  his  widow,  would  render  it  necessary,  inde- 
pendent of  any  express  direction  in  the  will,  that  recourse  should  be 
had  to  the  real  estate  for  the  payment  of  his  debts. 

And  this  leads,  in  the  next  place,  to  the  inquiry,  whether  George 
Peter,  the  surviving  executor,  has  authority  to  sell  the  lots  in  the  city 
of  Washington. 

With  respect  to  the  Dulin  farm,  no  doubt  can  exist  The  tes- 
tator gives  positive  directions  for  that  farm  to  be  sold,  and  the  pro- 
ceeds applied  to  the  payment  of  his  debts.  The  executors  in  the 
sale  to  Magruder  only  gave  a  bond  for  a  deed.  The  title  was  not  to 
be  given  until  the  purchase-money  was  all  paid,  and  that  not  having 
yet  been  done,  no  title  has  been  conveyed,  and  it  yet  remains  subject 
to  be  applied  to  the  payment  of  debts ;  and  a  resale  is  necessary  in 
order  fully  to  carry  into  effect  the  will  of  the  testator.  It  is  a  well- 
settled  rule  in  chancery,  in  the  construction  of  wills  as  well  as  other 
instruments,  that  when  land  is  directed  to  be  sold,  and  turned  into 
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money,  or  money  is  directed  to  be  employed  in  the  purchase  of 
land,  courts  of  equity,  in  dealing  with  the  subject,  will  consider  it 
that  species  of  property  into  which  it  is  directed  to  be  converted* 
This  is  the  doctrine  of  this  court  in  the  case  of  Craig  v.  Leslie,  3 
Wheat.  577 ;  and  is  founded  upon  the  principle,  that  courts  of 
equity,  regarding  the  substance,  and  not  the  mere  form  of  contract* 
and  other  instruments,  consider  things  directed,  or  agreed  to  be  done, 
as  having  been  actually  performed  But  this  principle  may  not 
perhaps  apply  in  its  full  force  and  extent  to  the  city  lots.  They  are 
not  positively  directed  by  the  will  to  be  converted  into  money ;  but 
the  sale  of  them  was  contingent,  and  only  in  aid  of  the  proceeds  of 
the  Dulin  farm,  if  a  sale  of  them  should  become  necessary  for  the 
payment  of  debts.  But  independent  of  this  principle,  there  is  ample 
power  in  the  surviving  executor  to  sell  We  find,  in  the  cases 
decided  in  the  English  courts,  and  in  the  elementary  treatises  on  this 

subject,  no  little  confusion,  and  many  nice  distinctions. 
[  *  564  ]      *  The  general  principle  of  the  common  law,  as  laid  down 

by  Lord  Coke,  (Co.  Lit  112,  &,)  and  sanctioned  by  many 
judicial  decisions,  is,  that  when  the  power  given  to  several  persons, 
is  a  mere  naked  power  to  sell,  not  coupled  with  an  interest,  it  must 
be  executed  by  all,  and  does  not  survive.  But  when  the  power  is 
coupled  with  an  interest,  it  may  be  executed  by  the  survivor ;  14 
Johns.  553 ;  2  Johns.  Ch.  19. 

But  the  difficulty  arises  in  the  application  of  the  rule  to  particular 
cases.  It  may,  perhaps,  be  considered  as  the  better  conclusion  to  be 
drawn  from  the  English  cases  on  this  question,  that  a  mere  direction, 
in  a  will,  to  the  executors  to  sell  land,  without  any  words  vesting  in 
them  an  interest  in  the  land,  or  creating  a  trust,  will  be  only  a  naked 
power,  which  does  not  survive.  In  such  case,  there  is  no  one  who 
has  a  right  to  enforce  an  execution  of  the  power.  But  when  any 
thing  is  directed  to  be  done,  in  which  third  persons  are  interested, 
and  who  have  a  right  to  call  on  the  executors  to  execute  the  power, 
such  power  survives.  This  becomes  necessary  for  the  purpose  of 
effecting  the  object  of  the  power.  It  is  not  a  power  coupled  with  an 
interest  in  executors,  because  they  may  derive  a  personal  benefit  from 
the  devise.  For  a  trust  will  survive  though  no  way  beneficial  to  the 
trustee.  It  is  the  possession  of  the  legal  estate,  or  a  right  in  the 
subject  over  which  the  power  is  to  be  exercised,  that  makes  the  in- 
terest in  question.  And  when  an  executor,  guardian,  or  other  trustee, 
is  invested  with  the  rents  and  profits  of  land,  for  the  sale  or  use  of 
another,  it  is  still  an  authority  coupled  with  an  interest,  and  survives  ; 
1  Caines's  Ca.  in  Er.  16 ;  2  Peere  Wms.  102. 

In  the  American  cases,  there  seems  to  be  less  confusion  and  nicety 
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on  this  point ;  and  the  courts  have  generally  applied  to  the  construc- 
tion of  such  powers,  the  great  and  leading  principle  which  applies  to 
the  construction  of  other  parts  of  the  will,  to  ascertain  and  carry 
into  execution  the  intention  of  the  testator.  When  the  power  is 
given  to  executors,  to  be  executed  in  their  official  capacity  of  execu- 
tors, and  there  are  no  words  in  the  will  warranting  the ,  conclusion, 
that  the  testator  intended,  for  safety  or  some  other  object,  a  joint 
execution  of  the  power ;  as  the  office  survives,  the  power  ought  also 
to  be  construed  as  surviving.  And  courts  of  equity  will  lend  their 
aid  to  uphold  the  power,  for  the  purpose  of  carrying  into  execution 
the  intention  of  the  testator,  and  preventing  the  consequences  that 
might  result  from  an  extinction  of  the  power ;  and  where 
there  is  a  trust,  charged  upon  the  executors  in  the  *  direc-  [  *  565  ] 
tion  given  to  them  in  the  disposition  of  the  proceeds,  it  is 
the  settled  doctrine  of  courts  of  chancery,  that  the  trust  does  not 
become  extinct  by  the  death  of  one  of  the  trustees.  It  will  be  con- 
tinued in  the  survivors,  and  not  be  permitted,  in  any  event,  to  fail 
for  want  of  a  trustee.  This  is  the  doctrine  of  Chancellor  Kent,  in 
the  case  of  Franklin  u.  Osgood,  2  Johns.  Ch.  19,  and  cases  there 
cited;  and  is  in  accordance  with  numerous  decisions  in  the  English 
courts ;  3  Atk.  714 ;  2  Peere  Wms.  102 ;  and  is  adopted  and  sanc- 
tioned by  the  court  of  errors  in  New  York,  on  appeal,  in  the  case  of 
Franklin  v.  Osgood,  14  Johns.  527.  And  Mr.  Justice  Piatt,  in  that 
case,  refers  to  a  class  of  cases  in  the  English  courts,  where  it  is  held, 
that  although,  from  the  terms  made  use  of  in  creating  the  power, 
detached  from  other  parts  of  the  will,  it  might  be  considered  a  mere 
naked  power  to  sell ;  yet  if,  from  its  connection  with  other  provisions 
in  the  will,  it  clearly  appears  to  have  been  the  intention  of  the  tes- 
tator, that  the  land  should  be  sold  to  execute  the  trusts  in  the  will, 
and  such  sale  is  necessary  for  the  purpose  of  executing  such  trusts, 
it  will  be  construed  as  creating  a  power  coupled  with  an  interest, 
and  will  survive.  This  doctrine  is  fully  recognized  by  the  supreme 
court  of  Pennsylvania,  in  the  case  of  the  Lessee  of  Zebach  v.  Smith, 
3  Binney,  69.  The  court  there  considered  it  as  a  settled  point,  that 
if  the  authority  to  sell  is  given  to  executors,  virtute  officii^  a  surviving 
executor  may  sell ;  and  that  the  authority  given  by  the  will,  in  that 
case,  to  the  executors  to  sell,  was  to  them  in  their  character  of  ex- 
ecutors, and  for  the  purpose  of  paying  debts,  an  object  which  is 
highly  favored  in  the  law. 

Although  the  clause  in  the  will  now  under  consideration,  does  not 
name  the  executors  as  the  persons  who  are  to  sell  the  land,  yet  it  is  a 
power  vested  in  them  by  necessary  implication.  The  land  is  to  be 
sold  for  the  purpose  of  paying  the  debts,  which  is  a  duty  devolving 
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upon  the  executors ;  and  it  follows,  as  a  matter  of  course,  that  the 
testator  intended  his  executors  should  make  the  sale,  to  enable  them 
to  discharge  the  duty  and  trust  of  paying  the  debts.  Mr.  Sudgen, 
in  his  Treatise  on  Powers,  p.  167,  on  the  authority  of  a  case  cited 
from  the  year-books,  lays  it  down  as  a  general  rule,  that  when  a  tes- 
tator directs  bis  land  to  be  sold  for  certain  purposes,  without  declar- 
ing by  whom  the  sale  shall  be  made,  if  the  fund  is  to  be  distributed 
by  the  executors,  they  shall  have,  by  implication,  the  power  to  selL 
And  this  is  the  doctrine  of  Chancellor  Kent,  in  the  case  of  Davoux 
v.  Fanning,  2  Johns.  Ch.  254     The  will,  in  that  case,  as  in  this, 

directed  the  real  estate  to  be  sold  for  certain  purposes 
[  *  566  ]  therein  specified,  *but  did  not  direct  expressly  by  whom  the 

sale  should  be  made;  and  he  held,  as  Lord  Hardwicke  did 
in  a  case  somewhat  similar,  1  Atk.  420,  that  it  was  a  reasonable  con- 
struction, that  the  power  was  given  to  the  executors ;  that  it  was 
almost  impossible  to  mistake  the  testator's  meaning  on  that  point. 
So,  in  the  present  case,  it  is  impossible  to  draw  any  other  conclusion, 
than  that  it  was  the  testator's  intention  that  the  sale  should  be  made 
by  his  executors.  Jackson  v.  Ferris,  15  Johns.  346,  is  a  case  very 
much  in  point,  on  both  questions.  That  the  power  in  this  case,  is 
coupled  with  an  interest,  and  survives,  and  that  by  implication,  it  is  to 
be  executed  by  the  surviving  executor.  The  testator,  say  the  court, 
in  that  case,  directed  that  in  case  of  a  deficiency  of  his  personal 
estate  to  pay  his  debts,  some  of  his  real  estate  should  be  sold,  with- 
out naming  by  whom ;  and  one  of  the  executors  only  undertook  the 
execution  of  the  will,  and  sold  the  land ;  and  the  court  held,  that 
this  was  a  power  coupled  with  an  interest,  and  might  be  executed 
by  one  of  the  executors,  it  being  a  power  to  sell  for  the  payment  of 
debts. 

It  has  been  thought  proper  to  dwell  a  little  more  at  large  upon  the 
construction  of  this  will,  and  the  power  given  to  the  executors  to  sell, 
than  would  have  been  deemed  necessary,  had  it  not  been  supposed 
and  urged  at  the  bar,  that  the  court  of  appeals  in  Maryland  had 
given  a  different  construction  to  the  will  than  the  one  we  have 
adopted.  This  will  was  brought  under  the  consideration  of  that 
court,  in  the  ejectment  suit  for  the  recovery  of  the  Dulin  farm 
already  referred  to,  4  Gill  &  Johnson,  323 ;  and  it  is  true,  the  court 
does  say  that  the  power  given  in  the  will  to  sell  is  a  mere  naked 
power.  But  this  was  not  the  main  point  befdre  the  court.  The 
question  seemed  to  turn  upon  the  demises  in  the  declaration,  and 
whether  the  legal  estate  in  the  land  was  in  Mrs.  Peter  and  her  chil- 
dren, so  as  to  enable  them  to  maintain  an  action  of  ejectment.  As 
the  clause  in  the  will  directing  a  sale  of  the  land,  did  not  direct  it  to 
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be  made  by  the  executors,  it  became  a  question  whether  the  execu- 
tors had  that  power  by  implication,  or  whether  it  was  a  case  coming 
within  the  Maryland  law  of  1785,  which  provides,  that  if  a  person 
shall  die  leaving  real  or  personal  estate  to  be  sold  for  the  payment 
of  debts,  or  other  purposes,  and  shall  not  appoint  a  person  to  sell 
and  convey  the  property,  the  chancellor  shall  have  the  power  to  ap- 
point a  trustee  for  that  purpose.  And  the  court  seem  to  think  the 
will  now  in  question  came  within  that  provision.  But  this  case, 
however  respectable  the  authority  may  be,  cannot  be  ad- 
mitted to  control  the  decision  in  *  the  case  now  before  the  [  *  567  j 
court,  where  the  lands  in  question  lie  in  the  city  of  Wash- 
ington ;  and  we  entertain  a  very  decided  opinion,  that  the  power  to 
sell  given  by  this  will,  is  a  power  coupled  with  an  interest,  which 
survives,  and  may  be  executed  by  the  surviving  executor. 

The  next  inquiry  is,  whether  there  is  any  subsisting  debt  due  from 
the  estate  of  David  Peter  to  the  banks.  It  is  contended,  on  the  part 
of  the  complainants  in  the  court  below,  that  this  debt  has  been 
extinguished  by  the  notes  given  by  the  executors,  and  no  longer 
remains  a  debt  due  from  the  estate.  There  is  no  pretence  that  these 
debts  have,  in  point  of  fact,  been  paid ;  and  if  not,  the  trust  has  not 
been  executed,  and  the  land  still  remains  charged  with  it.  If  the 
executors  have  paid  the  debt  to  the  banks,  or  the  banks  have  ac- 
cepted their  notes  in  payment  in  place  of  the  notes  of  the  testator, 
so  that  the  executors  became  the  debtors,  and  personally  responsible 
to  the  banks ;  the  only  effect  of  this  is,  that  the  executors  became  the 
creditors  of  the  estate  instead  of  the  banks,  and  may  resort  to  the 
trust  fund  to  satisfy  the  debt.  2  Peere  Wms.  664,  note  ;  7  Har.  & 
John.  134 ;  4  Gill  &  Johns.  303 ;  2  Pick.  567. 

But  there  is  no  ground  for  considering  the  debt  of  the  banks  extin- 
guished. David  Peter,  at  the  time  of  his  death,  was  largely  indebted 
to  these  banks  upon  indorsed  notes  discounted  by  them  ;  and  to  pre- 
vent these  notes  from  lying  under  protest,  an  arrangement  was  made 
between  the  banks  and  the  executors  to  substitute  notes  drawn  by 
Sarah  Peter,  and  indorsed  by  Leonard  H.  Johns  and  George  Peter ; 
and  the  notes  of  David  Peter  were  retired  by  this  substitution,  and 
passed  as  credits  to  the  executors  in  the  orphans'  court  as  paid,  when 
in  truth  and  in  fact  they  were  not  paid.  The  substitution  of  the 
notes  of  the  executors  was  only  by  way  of  renewal,  and  to  comply 
with  the  rules  of  the  banks ;  and  thus  to  continue  the  debts  by  the 
indulgence  of  the  banks,  until  the  executors  should  be  able  to  make 
sales  for  the  payment  of  them,  without  any  intention  or  understand- 
ing by  any  of  the  parties  that  the  substituted  notes  were  offered  or 
received  as  payment  of  the  debts.     That  such  was  the  arrange  men' 
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made  respecting  these  debts,  and  so  understood  by  Beverly  at  least, 
is  established  by  the  most  clear  and  satisfactory  evidence  ;  and  there 
is  good  reason  to  believe  that  this  was  well  understood  in  the  family 
by  all  the  children  who  Were  of  an  age  sufficient  to  understand  the 
business  and  concerns  of  the  estate.  This  arrangement  under  such 
circumstances  cannot  in  any  manner  be  considered  an  extinguish- 
ment of  the  debt.  The  law  on  this  subject  is  well  settled, 
[  *  568  ]  and  the  *  principle  well  and  succinctly  laid  down  in  the  case 
of  James  v.  Hackly,  16  Johns.  277.  It  is,  say  the  court,  a 
settled  doctrine,  that  the  acceptance  of  a  negotiable  note  for  an  ante- 
cedent debt  will  not  extinguish  such  debt,  unless  it  is  expressly  agreed 
that  it  is  received  as  payment.  It  is  unnecessary  in  the  present  case 
to  carry  the  principle  so  far  as  to  say  there  must  be  an  express  agree- 
ment for  that  purpose,  in  order  to  operate  as  payment ;  but  the  evi- 
dence must  certainly  be  so  clear  and  satisfactory  as  to  leave  no 
reasonable  doubt  that  such  was  the  intention  of  the  parties.  And 
the  rule  to  this  extent  is  settled  by  the  most  unquestioned  authority. 
11  Johns.  513 ;  14  Johns.  404 ;  2  Gill  &  Johns.  493 ;  7  Har.  &  Johns.  92. 
In  the  original  bill,  the  complaint  against  the  executors  for  not 
having  collected  the  balance  of  the  purchase-money  can  hardly  be 
considered  a  charge  of  negligence,  and  much  less  of  that  gross 
negligence  which  ought  to  make  the  executor  personally  responsible. 
It  barely  alleges,  that  this  balance  ought  to  have  been  received  if  the 
executors  had  only  used  reasonable  diligence  in  regard  to  the  collec- 
tion. But  after  the  answer  and  explanation  of  the  executor  to  this 
charge  came  in,  an  amended  bill  was  filed,  charging  the  executor 
with  gross  negligence  in  this  respect  This  seemed  to  be  an  after- 
thought, and  rather  a  stale  allegation.  But  the  answer  and  explana- 
tion of  the  executor,  uncontradicted  in  any  manner,  fully  exonerates 
the  executors  from  all  culpable  negligence.  Magruder  was  prose- 
cuted for  the  balance  of  the  purchase-money ;  he  became  insolvent, 
and  no  further  payment  could  be  obtained  from  him.  An  ejectment 
was  brought  to  recover  possession  of  the  land,  that  it  might  be  again 
sold ;  the  cause  was  tried  in  the  county  court,  and  removed  to  the 
court  of  appeals,  where  the  judgment  was  reversed,  and  a,  procedendo 
awarded.  This  business  was  principally  under  the  care  and  direction 
of  the  complainant,  Beverly ;  and  if  there  was  any  want  of  due  dili- 
gence in  prosecuting  the  suit,  it  is  chargeable  to  him,  and  not  to  the 
executor.  And  besides,  the  executor  in  the  whole  of  this  business 
acted  under  the  advice  of  counsel,  which  shows  satisfactorily  that  he 
acted  in  entire  good  faith,  and  would  go  very  far  to  exonerate  hira 
from  the  charge  of  negligence,  even  if  there  were  circumstances  lead- 
ing to  a  contrary  conclusion.    2  Johns.  Cas.  376. 
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From  this  view  of  the  case,  we  are  satisfied  that  the  direction  in 
the  will  of  David  Peter  to  sell  a  portion  of  his  real  estate  for  payment 
of  his  debts  created  a  power  coupled  with  an  interest  that  survives. 
That  the  surviving  executor  is,  by  necessary  implication, 
the  person  *  authorized  to  execute  that  power  and  fulfil  that  [  *  569  ] 
trust  That  the  debt  due  the  banks  has  not  been  extin- 
guished by  the  notes  substituted  by  the  executors  as  renewals  in  the 
bank,  or  the  estate  of  the  testator  in  any  way  discharged  from  the 
payment  of  the  debt.  That  the  executors  are  not  chargeable  with 
negligence  or  misapplication  of  the  personal  estate  that  ought  to  ren- 
der them  personally  responsible  for  these  debts ;  and  that  no  reasor 
has  been  shown  why  satisfaction  of  these  debts  should  not  be  had 
out  of  the  lands  appropriated  by  the  testator  for  that  purpose. 

It  remains  only  very  briefly  to  notice  the  exceptions  which  were 
filed  to  the  report  of  the  auditor ;  and  most  of  these  have  been  dis- 
posed of  by  the  principles  laid  down  in  the  foregoing  opinion.  It  is 
proper  here  to  observe,  that,  from  the  report  of  the  auditor  upon  the 
accounts  exhibited  by  the  executors,  and  allowed  by  him,  there  has 
at  all  times  been  and  now  is  a  considerable  balance  in  favor  of  the 
executors  against  the  estate. 

With  respect  to  the  first  and  second  exceptions,  it  is  true  that  the 
auditor  has  not  charged  the  executors  with  the  inventories ;  and  he 
ought  not,  according  to  the  principles  upon  which  he  makes  his  state- 
ment ;  the  object  of  the  reference  to  him  being  to  ascertain  whether 
the  executors  were  indebted  to  the  estate,  or  the  estate  to  them ;  and 
for  this  purpose  he  examined  the  several  statements  made  by  the 
executors  with  the  orphans'  court,  and  extracted  from  them  the  sev- 
eral sums  received  and  paid  by  them.  In  the  account  with  the 
orphans'  court,  the  executors  are  charged  with  the  amount  of  the 
inventory  of  the  personal  estate,  both  in  the  District  of  Columbia  and 
in  Maryland ;  and  as  far  as  any  proceeds  of  the  personal  estate  came 
into  the  hands  of  the  executors,  they  are  charged  in  the  statement 
of  the  auditor;  but  they  are  not  charged  with  what  the  widow  and 
heirs  retained  in  their  bands,  and  for  their  own  use ;  and  this  was 
correct,  according  to  the  provisions  in  the  will,  for  the  maintenance 
of  the  family  and  the  education  of  the  children. 

The  $4,552,  mentioned  in  the  third  exception,  were  properly  omit- 
ted in  the  statement  of  the  account  against  the  executor.  It  was  a 
portion  of  that  part  of  the  estate  which  was  put  into  the  hands  of  the 
widow,  attached  to  the  dwelling-house,  and  with  respect  to  which 
the  testator  directed  that  no  appraisement  or  valuation  should  be 
made. 

The  fourth  and  fifth  exceptions  relate  to  the  notes  taken  from  Ma- 
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grader  for  the  balance  of  the  purchase-money  of  the  Dulin 
[  *  570  ]  farm.  •  The  executors,  as  has  been  already  shown,  are  not 
chargeable  with  those  notes.  No  negligence  is  imputable  to 
them  which  ought  to  make  them  personally  responsible.  No  title 
has  been  given  for  the  farm,  and  it  may  yet  be  resorted  to  for  pay- 
ment of  this  balance  of  the  purchase-money. 

The  auditor  has  properly  given  credit  to  the  executors  for  the 
taxes  on  the  real  estate.  There  is  no  suggestion  that  the  taxes  were 
not  due,  and  paid  by  somebody.  The  amount  appears  to  have  been 
paid  according  to  the  account  of  the  register ;  and  it  is  fairly  to  be 
presumed  that  they  were  paid  by  the  executors,  although  no  regular 
vouchers  are  produced  for  such  payment.  This  may  be  accounted 
for,  in  some  measure  at  least,  by  the  circumstances  stated  in  the 
answer  of  George  Peter,  of  the  destruction  by  fire  of  the  books  and 
accounts  of  his  co-executor,  Leonard  H.  Johns,  who  had  the  principal 
management  of  the  estate. 

The  allowance  of  $6,000  for  the  expenses  of  the  family  for  twelve 
years  mpst  certainly  be  a  very  moderate  charge.  It  was  a  proper 
subject  of  inquiry  for  the  auditor,  and  there  is  no  grounds  upon 
which  this  court  can  say  the  allowance  is  exceptionable.  From  the 
nature  of  the  expenditure  for  the  daily  expenses  of  the  family,  it 
could  hardly  be  expected  that  a  regular  account  would  be  kept,  and 
especially  under  the  large  discretion  given  by  the  testator  in  his  will 
in  relation  to  the  maintenance  of  his  family. 

The  amount  paid  by  the  executors  for  the  curtails  and  discounts 
on  the  notes  running  in  the  banks  were  properly  allowed  to  their 
credit  These  were  debts  due  from  the  estate ;  and  whatever  pay- 
ments were  made,  were  for  and  on  account  of  the  estate. 

These  are  all  the  exceptions  taken  to  the  report  of  the  auditor,  and 
we  think  they  were  all  properly  overruled  by  the  court  below.  But 
the  court  erred  in  decreeing  a  perpetual  injunction. 

The  decree  of  the  circuit  court  must  accordingly  be  reversed,  the 
injunction  dissolved,  and  the  bill  of  the  complainants  dismissed. 

1H.184;  6H.238;  6Wal.887;  19W.174. 


Samuel  Dickins,  Plaintiff  in  Error,  t;.  William  M.  Beal. 

10  P.  572. 

With  some  exceptions,  notice  of  the  dishonor  of  a  bill  need  not  be  given  to  a  drawer  who 
had  no  funds  in  the  hands  of  the  drawee,  or  any  right  to  draw. 

The  holder  may  either  prove  the  use  of  due  diligence  to  give  notice,  or  that  notice  was  i* 
fact  received  by  the  drawer  in  due  season. 

Evidence  of  the  routes  and  course  of  the  post  may  be  admissible  upon  either  of  these  ques- 
tions. 
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Testimony  by  a  notary,  that  he  sent  notice,  is  admissible,  without  producing  a  copy  of  the 

notice,  or  proving  its  contents. 
Where  bills  were  dated  at  a  particular  place,  it  is  dne  diligence  to  direct  the  notice  there,  in 

the  absence  of  all  knowledge  by  the  holder,  or  the  notary,  that  it  to  not  the  residence  of 

the  drawer. 

Thb  case  is  stated  in  the  opinion  of  the  court. 

•  Porter  and  Crittenden,  submitted  the  case.  [  *  574  J 

Baldwin,  J.,  delivered  the  opinion  of  the  court 

Samuel  Dickins,  the  defendant,  and  Jesse  Taylor  were  partners, 
transacting  business  at  Hazelwood,  Madison  county,  Tennessee, 
which  was  the  residence  of  Dickins.  On  the  6th  of  December,  1832v 
Taylor  drew  a  bill  of  exchange  for  $1,448,  on  Wilcox  and  Feron, 
New  Orleans,  in  favor  of  Dickins,  payable  on  the  1st  of  May,  1834, 
which  Dickins  indorsed  to  the  plaintiff!  On  the  same  day,  DickinB 
and  Taylor  drew  two  other  bills,  on  the  former  house,  in  favor  of  the 
plaintiff;  one  for  $2,802,  payable  the  1st  of  May;  the  other  for 
$1,590,  payable  the  1st  of  April,  1834.  The  three  bills  were  dated 
at  Hazelwood,  Madison  county,  Tennessee;  presented  to  the  drawers 
on  the  3d  of  June,  1833,  for  acceptance ;  which  being  refused,  they 
were  protested,  for  non-acceptance,  by  a  notary  public ;  who,  on  the 
same  day,  gave  notice  thereof  to  the  drawer  and  indorser  of  the  first, 
and  the  drawers  of  the  other  two,  by  letters  put  into  the  post-office, 
addressed  to  them  at  Hazelwood,  aforesaid.  It  was  testified  by  the 
notary  that,  not  knowing  of  any  other  residence  of  the  parties  than 
that  designated  by  the  caption  of  the  bill,  he  forwarded  the  notices 
accordingly,  after  inquiring  of  persons  likely  to  know. 

It  appeared  that  all  the  bills  were  drawn  without  funds,  or  author- 
ity to  draw ;  nor  was  any  evidence  offered  to  show  that  either  Dick- 
ins or  Taylor  had  any  reason  to  think  that  their  bills  on  Wilcox  and 
Feron  would  be  honored,  except  two  letters  from  Wilcox  and  Feron, 
dated  the  1st  of  December,  1831,  addressed  to  the  cashier  of  the 
branch  Bank  of  the  United  States,  at  Nashville.  In  one  they  say : 
"  Messm.  Dickins  and  Taylor  are  authorized  in  making  negotiations, 
to  value  on  our  house  in  New  Orleans,  for  say  $10,000 ;  in  such  form 
and  at  such  time  as  they  may  think  proper,  and  same  will  be  duly 
honored."  In  the  other :  u  Our  Mend,  Colonel  Samuel  Dickins,  is 
authorized  in  negotiating  with  your  institution,  to  value  on  our  house 
in  New  Orleans,  at  any  time,  for  Buch  sums  as  he  may  think  proper ; 
and  same  will  be  duly  honored  by  W.  and  F." 

*  These  letters  were  in  the  handwriting  of  Wilcox  and  [  *  575  ] 
Feron,  and  in  the  possession  of  Dickins ;  they  were  offered 

to  show  that  he  was  entitled  to  regular  notice  of  the  protest  of  the 
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bills  drawn  by  Dickins  and  Taylor ;  but  were  rejected  by  the  court 
as  incompetent 

The  plaintiff  resided  at  New  Orleans.  Jackson  is  the  county  town 
of  Madison  county,  Tennessee,  about  fourteen  miles  from  Hazelwood, 
the  defendant's  residence,  which  is  on  Spring  Creek,  about  half  or 
three  fourths  of  a  mile  from  a  post-office  called  Spring  Creek  Post- 
office  ;  of  which  the  defendant  was  postmaster,  and  did  his  business 
there  in  June,  1833.  This  was  known  to  plaintiff,  who,  about  and 
before  the  3d  of  June,  1833,  directed  a  letter  to  defendant  at  "  Hazel- 
wood,  Spring  Creek,  Madison  county,  Tennessee,"  and  one  to 
"  Colonel  Samuel  Dickins,  postmaster,  Spring  Creek,  Madison  county, 
Tennessee."  At  the  trial,  the  plaintiff  offered  to  prove,  by  the  post- 
master at  Nashville,  and  Ms  deputy,  that  that  place  was  the  distrib- 
uting office  for  letters  from  New  Orleans,  intended  for  West  Ten- 
nessee, including  the  county  of  Madison ;  that,  in  June,  1833,  they 
knew  defendant  was  postmaster  at  Spring  Creek ;  that  if,  in  distrib- 
uting the  mail,  they  had  seen  a  letter  addressed  to  defendant  at 
Hazelwood,  they  would  have  sent  it  to  Spring  Creek  Post-office. 
Also  to  prove,  by  the  post-office  books  at  Nashville,  that,  on  the  13th 
of  June,  1833,  the  New  Orleans  mail  arrived  at  Nashville ;  and,  on 
the  14th,  a  package  was  sent  to  Spring  Creek  Post-office,  which  had 
come  to  Nashville  for  distribution,  and  was  rated  at  50  cents  postage. 

To  this  evidence  it  was  objected,  by  the  defendant,  that,  inasmuch 
as  the  putting  a  letter  into  the  post-office  containing  notice  of  a  pro- 
test, properly  directed,  forms  a  conclusive  legal  presumption  that 
such  notice  was  duly  given  and  received,  it  was  also  a  legal  presump- 
tion that  the  notice  went  to  the  place  directed  and  no  other ;  and 
that  the  plaintiff  was  concluded  from  showing,  either  that  the  destina- 
tion of  the  letter  was  changed  on  its  passage,  or  was  in  point  of  fact 
sent  to  any  other  place. 

The  court  overruled  the  objection,  and  the  evidence  was  received. 

It  was  also  testified  that  letters  from  Orleans,  for  the  western  dis- 
trict of  Tennessee,  come  to  Nashville  for  distribution,  unless  there 
was  a  river  mail,  in  which  case  they  would  be  delivered  at  Memphis 
and  be  distributed  thence ;  other  evidence  was  also  given  in  relation 
to  the  course  of  the  mail,  and  the  usage  of  the  post-office  at  Nash- 
ville, which  is  needless  to  recite.  In  their  charge  to  the  jury,  the 
court  instructed  them  that  the  usage  of  a  distributing  office 
[  *  576  ]  in  conformity  *to  law,  and  the  authorized  regulations  of  the 
department,  and  in  the  discharge  of  the  official  duties  of  the 
officers  employed,  might  properly  be  taken  into  their  consideration 
of  the  question  submitted  to  them ;  which  was,  whether,  from  the 
usual  course  of  the  mail,  and  the  usage  as  proved,  the  notice  of  the 
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piotest  would  necessarily  reach  Spring  Creek  Post-office,  or  would 
fail  to  reach  it,  or  be  carried  to  some  other  office ;  in  the  first  case, 
the  court  instructed  them  that  the  notice  was  served  on  the  defend- 
ant ;  but  in  the  other,  the  drawer  was  discharged  unless  actual  notice 
was  served. 

Several  instructions  were  prayed  by  the  defendant,  which  the  view 
taken  by  the  court  renders  it  unnecessary  to  consider,  as  they  relate 
to  matters  not  material  to  the  cause ;  and,  if  given  either  way,  they 
could  not  affect  the  right  of  either  party.  One,  however,  deserves 
particular  notice,  which  was,  "  that  the  evidence  of  the  notary  was 
not  sufficient  proof  that  a  legal  notice  was  sent;  but  that  he  ought 
to  have  set  out  a  copy  of  the  notice,  or  stated  its  contents,  in  order 
that  the  court  might  jddge  whether  it  was  sufficient"  The  court 
refused  to  give  this  instruction ;  but  stated  that  it  might  reasonably 
be  inferred  from  the  nature  of  the  notice,  and  from  the  fact  that  notice 
was  given,  as  stated  in  the  deposition. 

Exceptions  were  taken  to  the  decision  of  the  court  on  the  ques- 
tions of  evidence,  and  the  various  matters  given  in  charge  to  the  jury. 

The  first  question  which  arises,  is  on  overruling  the  admission  in 
evidence  of  the  two  letters  from  Wilcox  and  Feron  to  the  cashier  of 
the  branch  bank  at  Nashville. 

It  was  in  full  proof  that  Taylor  and  Dickins  never  had  a  dollar  in 
the  hands  of  Wilcox  and  Feron,  to  pay  any  draft  drawn  on  the 
latter,  nor  any  money  or  other  property  in  their  hands  to  meet  the 
bills  at  the  time  they  became  due,  or  any  funds  in  their  hands  when 
presented  and  protested  for  non-acceptance.  No  proof  was  offered 
that  Dickins  and  Taylor,  or  either  of  them,  had  made  any  consign- 
ments to  Wilcox  and  Feron,  as  an  expected  or  anticipated  fund  on 
which  to  draw.  It  was  also  proved  that  Jesse  Taylor  had  neither 
funds  or  property  in  the  hands  of  the  drawees,  when  his  bill  in  favor 
of  Dickins  was  presented  for  acceptance,  or  when  it  became  due ; 
and  that  they  had  received  no  advice  of  such  bill ;  and  that  the  two 
bills  of  Dickins  and  Taylor,  drawn  in  favor  of  the  plaintiff,  one  for 
$2,802,  and  the  other  for  $1,598,  balanced  their  account  on  his  books. 
It  is  dear,  therefore,  that  this  transaction  was  not  a  nego- 
tiation within  the  meaning  or  intention  of  these  letters ;  *  they  [  *  577  ] 
evidently  referred  to  negotiations  at  the  bank,  or  within  the 
sphere  of  its  operations  in  the  commercial  transactions  of  the  firm ; 
the  one  referring  to  Dickins  alone  was  expressly  limited  to  negotia- 
tions with  that  bank.  The  remittance  of  these  bills  to  New  Orleans 
in  payment  of  an  antecedent  debt  to  the  plaintiff,  was  in  no  sense  of 
the  term  a  negotiation  of  them,  and  was  so  utterly  inconsistent  with 
the  evident  object  of  the  letters,  that  the  most  remote  expectation 
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could  not  have  been  entertained  that  they  would  have  been  ac- 
cepted. 

A  mercantile  house  conducting  operations  at  Memphis  and  New 
Orleans,  would,  in  the  course  of  their  business,  lend  their  credit  in 
anticipation  of  consignments,  while  they  would  refuse  it  to  pay  the 
debts  due  to  other  persons ;  these  considerations  could  not  escape  the 
consideration  of  Dickins  and  Taylor,  when  they  sought  to  make 
Wilcox  and  Feron  their  creditor,  instead  of  Beall  by  such  a  fraudu- 
lent abuse  of  the  letters  of  credit  Had  these  bilk  come  to  the  hands 
of  an  innocent  holder  in  the  course  of  trade,  with  a  knowledge  of 
these  letters,  the  case  would  have  been  different ;  or  if  the  bank  had 
negotiated  them,  there  would  have  been  a  reasonable  expectation 
that  they  would  have  been  honored ;  but  Dickins  and  Taylor  could 
have  entertained  no  such  expectation.  The  letters  were,  therefore, 
properly  excluded,  and  the  case  must  be  considered  as  if  they  had 
not  existed. 

An  established  exception  to  the  general  rule  that  notice  of  the 
dishonor  of  a  bill  must  be  given  to  the  drawer  is,  where  he  has  no 
funds  in  the  hands  of  the  drawee ;  but  of  this  exception  there  are 
some  modifications ;  4  Cranch,  154 ;  1  Durnf.  &  E.  405 ;  2  Dum£  & 
E.  712 ;  12  E.  175  ;  20  J.  R.  149, 150. 

If  the  drawer  has  made,  or  is  making  a  consignment  to  the 
drawee,  and  draws  before  the  consignment  comes  to  hand ;  12  East, 
175. 

If  the  goods  are  in  transitu,  but  the  bill  of  lading  is  omitted  to  be 
sent  to  the  consignee  or  the  goods  were  lost.     16  E.  43. 

If  the  drawer  has  any  funds  or  property  in  the  hands  of  the 
drawee,  or  there  is  a  fluctuating  balance  between  them  in  the  course 
of  their  transactions;  15  E.  221;  or  a  reasonable  expectation  that 
the  bill  would  be  paid;  4  M.  &  8.  229,  230.  Or  if  the  drawee  has 
been  in  the  habit  of  accepting  the  bills  of  the  drawer  without  regard 
to  the  state  of  their  accounts,  this  would  be  deemed  equivalent  to 
effects ;  12  EL  175.  Or  if  there  was  a  running  account  between 
them;  15  E.  22L 

In  all  such  cases,  the  drawer  is  considered  as  justified 
[  *578  ]  in  drawing,  *  as  so  far  having  a  right  to  draw,  that "  the 
transaction  cannot  be  denominated  a  fraud ;  for  in  such  a 
case  it  is  a  fair  commercial  transaction,  in  which  the  drawer  has  a 
reasonable  expectation  that  his  bill  will  be  honored,  and  he  is  entitled 
to  the  same  notice  as  a  drawer  with  funds,  or  authority  to  draw 
without  funds."    15  E.  220;  16  E.  44. 

But,  unless  he  draws  under  some  such  circumstances,  his  drawing 
without  funds,  property,  or  authority,  puts  the  transaction  out  of  the 
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pale  of  commercial  usage  and  law ;  and  as  he  can  in  nowise  suffer 
by  the  want  of  notice  of  the  dishonor  of  his  drafts,  that  it  is  deemed 
a  useless  form.  "  Notice,  therefore,  can  amount  to  nothing,  for  hib 
situation  cannot  be  changed."  In  a  case  where  he  has  no  fair  pre- 
tence for  drawing,  there  is  no  person  on  whom  he  can  have  a  legal 
or  equitable  demand,  in  consequence  of  the  non-payment  or  non- 
acceptance  of  the  bill  This  is  the  rule,  as  laid  down  by  this  court, 
in  French  v.  The  Bank  of  Columbia,  4  Cranch,  153, 164,  on  a  very 
able  and  elaborate  review  of  the  then  adjudged  cases,  which  is  folly 
supported  by  those  since  decided  in  England,  and  in  the  supreme 
court  of  New  York.  The  case  of  the  defendant  falls  clearly  within 
the  rule  applicable  to  bills  drawn  without  funds,  or  any  bond  fide, 
reasonable,  or  just  expectation  of  their  being  honored;  and  notice  of 
their  dishonor  was  not  necessary.  The  case  requires  no  opinion 
whether  notice  of  the  dishonor  of  Taylor's  bill  in  favor  of  Dickins 
was  necessary,  and  we  forbear  to  express  any. 

The  next  question  which  arises  is  on  the  admission  of  the  evidence 
of  the  postmaster  at  Nashville,  and  his  deputy,  in  relation  to  the 
course  of  the  mail,  the  usage  of  the  office,  and  the  facts  to  which 
they  testify. 

We  are  at  a  loss  to  perceive  any  plausible  objection  to  the  evidence 
which  was  received  by  the  court,  on  the  assumption  that  notice  of 
the  dishonor  of  the  bills  must  be  made  out  by  the  plaintiff,  which 
could  be  done  in  two  ways.  1.  That  the  bills  had  been  duly  pro- 
tested for  non-acceptance ;  and  due  and  legal  diligence  used  in  giv- 
ing notice  thereof  to  the  parties  on  the  bills,  in  which  case  the  legal 
presumption  of  its  receipt  in  time  would  attach.  2.  By  proof  that 
the  notice  actually  came  to  hand  in  proper  time,  though  the  letter 
containing  the  notice  was  not  properly  directed,  or  sent  by  the  most 
expeditious  or  direct  route.  The  fact  of  notice,  and  its  reception  in 
due  time,  are  the  only  matters  material  to  the  drawer  or  indorser  of 
a  dishonored  bill ;  the  manner  or  place  in  which  he  receives 
*  such  notice  is  immaterial ;  for  all  the  objects  to  be  answered  [  *579  ] 
by  its  reception,  it  is  equally  available  to  them.  To  the 
holder  it  is  immaterial  whether  the  evidence  of  notice  consists  in  the 
legal  presumption  arising  from  due  diligence,  which  supplies  the 
place  of  specific  evidence,  and  is  binding  on  a  jury  as  proof  of  the 
fact  of  its  reception,  or  it  is  established  by  direct  evidence,  or  such 
circumstances  as  will,  in  law,  justify  them  in  drawing  the  inference. 
2  Pet.  132. 

Since  the  case  of  Buckner  v.  Findley  and  Van  Leer,  2  Pet.  589, 
591,  decided  on  great  consideration,  it  has  been  the  established  doc- 
trine of  this  court,  that  a  bill  of  exchange  drawn  in  one  of  the  States 
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of  this  Union,  on  a  person  in  another,  is  a  foreign  bill,  and  to  be 
treated  as  such ;  and  that  in  this  respect  they  are  to  be  considered 
as  States  foreign  to  each  other,  though  they  are  otherwise  as  to  all 
the  purposes  of  their  federal  constitution*  Among  these  purposes 
are  the  establishment  of  post-offices  and  post-roads,  the  regulation 
of  which  has  been  delegated  to  the  federal  government,  and  is  exer- 
cised by  their  laws  and  the  regulations  of  the  post-office  department 
conformably  thereto.  On  these  depend  all  the  communications  be- 
tween the  States  by  mail,  the  time  of  departure  from  different 
places,  its  route,  place,  and  course  of  its  arrival  and  distribution. 
The  usage  of  the  officers  employed  in  the  various  details  of  the  op- 
erations of  the  department,  when  acting  within  the  line  of  their  duty, 
as  prescribed  by  law  and  regulations,  become  all-important  to  a  court 
and  jury  in  deciding  on  what  is  legal  diligence  in  giving  notice,  01 
what  is  evidence  of  its  reception. 

It  is  legal  diligence  in  the  holder  of  a  bill,  if  he  avails  himself  in 
time  of  the  means  of  communicating  notice,  which  are  thus  afforded ; 
but  he  is  not  answerable  for  any  defects  in  the  outline  or  details  of 
the  regulation  of  the  mails  for  die  route  in  which  the  letter  is  earned, 
the  time  which  elapses  from  its  deposit  in  the  office  and  delivery,  or 
the  mode  of  carrying  or  distributing  the  mails;  but  it  is  proper  that  he 
should  give  evidence  of  all  these  matters,  as  well  to  repel  the  impu 
tation  of  laches  if  the  letter  does  not  come  to  hand  or  not  in  due 
time,  as  to  prove  its  regular  delivery,  if  there  should  be  any  doubt  as 
to  the  use  of  diligence,  in  the  direction  or  deposit  of  the  letter.  Such 
evidence  is  uniformly  received  in  cases  arising  on  the  notice  of  dis- 
honored bills. 

The  next  question  arises  on  the  prayer  of  the  defendant  to  instruct 
the  jury,  that  proof  that  the  bills  were  protested  and  notice 
[  *  580  ]  thereof  *  put  into  the  post-office,  was  not  sufficient,  without 
producing  a  copy  of  the  notice,  or  proving  its  contents. 

In  Lindenberger  v.  Beall,  the  notary  testified  that  notice  of  non- 
payment was  enclosed  in  a  letter  addressed  to  the  defendant  at  H., 
and  put  into  the  post-office  at  G. ;  he  had  no  recollection  of  these 
facts,  and  only  knew  them  from  his  notarial  book  and  the  protest 
made  out  at  the  time ;  from  which,  and  his  invariable  practice,  he 
presumed  he  had  done  so.  This  was  held  sufficient  proof  of  such 
notice,  and  that  it  was  unnecessary  to  give  notice  to  defendant  to 
produce  it.  6  Wheat  104, 106.  In  Nicholas  t>.  Webb,  the  notary  was 
dead ;  but  on  a  memorandum  on  the  margin  of  the  protest,  it  was 
stated  in  his  handwriting,  "  Indorsee  duly  notified  in  writing  19th 
July,  1819,  the  last  day  of  grace  being  Sunday,  the  18th,"  which 
was  held  competent  proof  of  notice.    8  Wheat.  326,  330.     In  this 
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case,  the  protests  were  produced  at  the  trial,  and  the  oath  of  the  no* 
tary  positive  as  to  the  fact  of  notice ;  this  is  entirely  equivalent  to  an 
entry  on  his  books,  proved  only  by  his  handwriting  after  his  death,  or 
his  belief  arising  from  the  fact  of  having  made  such  entry,  connected 
with  his  uniform  usage.  It  must  therefore  be  taken  as  settled  law, 
that  such  is  sufficient  proof  that  the  notice  required  by  law  was 
given.  It  remains  to  consider  whether  the  letter  containing  the  no- 
tice  was  so  directed  and  deposited  in  the  post-office  at  Orleans  as  to 
comply  with  the  law. 

In  cases  of  this  description  the  true  question  is,  whether  due  dili- 
gence has  been  used  by  the  holder  of  the  bill ;  not  whether  he  has 
given,  or  the  defendant  has  received  notice ;  both  are  immaterial, 
if  reasonable  diligence  has  been  used.  This  consists  in  giving  no- 
tice, if,  after  the  usual  and  proper  inquiries  are  made,  it  is  practicable 
to  give  it ;  but  if,  when  this  is  done,  the  holder  or  notary  cannot  give 
the  notice  personally,  where  the  parties  reside  in  the  same  place,  or 
does  not  know  where  to  direct  it  by  mail,  the  inquiry  is. diligence, 
without  giving  notice.  After  inquiring  from  other  parties  to  the  bill, 
and  examining  the  directory,  if  the  party's  residence  cannot  be  found, 
3  Camp.  263,  if  on  calling  at  his  residence,  or  place  where  he  trans- 
acts his  business,  he  is  not  to  be  found,  or  any  other  person  who  can 
receive  notice,  it  may  be  left  there ;  or,  if  his  house  of  business  or 
residence  is  locked  up,  and  on  audible  knocking  no  one  answers, 
or  the  party  has  changed  his  former  residence,  or  removed  to 
the  country,  no  notice  is  necessary.  9  Wheat  599 ;  2  *  Pet  [  *  581  ] 
102,  105,  129;  6  D.  &  R.  505;  20  J.  R.  172,  and  cases 
cited. 

Where  the  parties  do  not  reside  in  the  same  place,  diligence  con- 
sists in  sending  notice  by  the  first  mail,  of  the  day  of  protest.  2 
Wheat  273 ;  9  Pet  45.  This  is  all  that  is  necessary,  if  the  letter 
containing  the.  notice  is  properly  directed.  4  Wheat  438.  If  the 
residence  of  the  party  appears  on  the  bill,  the  notice  of  protest,  &c, 
must  be  directed  there ;  12  East,  433 ;  if  it  does  not  so  appear,  then 
reasonable  diligence  must  be  used,  in  making  inquiry  for  his  resi- 
dence, and  a  reasonable  time  will  be  allowed  to  give  notice  after 
ascertaining  it;  this  has  been  held  in  case  of  notice  to  an  in- 
dorsee in  April,  of  a  protest  in  October  preceding.  Wyghtwick's  Ex. 
76,  77. 

When  all  the  facts  are  ascertained,  diligence  is  a  question  of  law. 
Wyghtwick,  76 ;  1  Pet.  583.  If  the  evidence  is  doubtful  or  contra- 
dictory, it  is  for  the  jury  to  decide ;  7  Pet.  290 ;  but  in  either  case, 
it  turns  on  what  is  the  nsage  of  the  place,  9  Wheat  587,  the  habits 
of  men  of  business,  the  kind  and  mode  of  inquiry  usually  made 
vol.  xii*  22 
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in  similar  cases.    2  Burr.  669 ;  2  H.  B.  L.  565 ;  3  B.  &  P.  601 ;  20  J. 
R.  174 

Thus  a  bill  drawn  by  persons  residing  in  Petersbnrgh,  Virginia, 
on  a  house  in  New  York,  and  dated  there,  being  protested,  a  clerk 
of  the  notary  made  inquiry  at  the  banks  and  elsewhere,  and  on  be- 
ing informed  that  the  drawers  resided  at  Norfolk,  directed  one  notice 
to  them  there,  and  put  another  into  the  post-office  in  New  York,  di- 
rected to  them  there,  it  was  held  sufficient  1  J.  R.  294,  296 ;  Chap- 
man v.  Lippincott  and  Purcell,  cited,  13  J.  R.  438 ;  16  J.  R.  220 ;  20 
J.  R.  174. 

If  a  bill  is  drawn  dated  "  Manchester"  (or  cl  London "),  without 
any  one  direction,  notice  of  protest,  directed  to  the  drawer  at  Man- 
chester, was  held  good,  on  the  presumption  that  it  would  reach  him 
if  so  directed.  1R.&M.  249, 250.  Notice  directed  to  the  residence 
or  house  of  business  of  the  party  is  sufficient ;  the  holder  is  not  bound 
to  show  that  notice  is  brought  home,  but  only  to  employ  the  usual 
mode  of  conveyance ;  and  the  rules  of  diligence  to  which  he  is  held, 
ought  not  to  be  such  as  will  tend  to  clog  the  circulation  of  commer- 
cial or  negotiable  paper,  by  impairing  the  liability  of  those  who  have 
put  it  into  circulation.  1  Pet  583 ;  2  Pet  102, 129.  If  an  indorsee 
lives  within  a  reasonable  distance  of  a  post-office,  notice  to  him, 
directed  to  him,  at  his  residence,  is  good;  as  where  a 
[  *  582  ]  *  note  was  protested  at  Cincinnati,  the  notice  was  directed 
to  T.  D.  C,  Campbell  county,  Kentucky,  though  defendant 
lived  on  the  south  side  of  the  Ohio,  two  miles  from  Cincinnati  and 
Covington,  and  three  miles  from  Newport,  the  county  town,  in  all  of 
which  there  were  post-offices,  and  his  residence  was  well  known  to 
the  holder  and  postmaster.  The  putting  the  notice  into  the  post-office 
at  Cincinnati  was  held  sufficient    2  Pet  549. 

The  clear  and  conclusive  result  of  these  cases  is,  that  as  be- 
tween the  holder  and  the  drawer  or  indorser  of  a  dishonored  bill,  the 
question  of  their  liability  depends  not  on  actual  notice,  but  on  sea- 
sonable diligence,  which  is  in  all  cases  tantamount  to  actual  notice, 
whether  given  or  not.  Hence,  it  becomes  useless  to  examine  into 
the  instructions  prayed  for  by  the  defendant  at  the  trial,  and  refused 
by  the  court,  in  relation  to  the  course  of  the  mail  after  leaving  New 
Orleans,  or  the  points  submitted  to  the  jury,  for  they  could  in  no 
event  avail  the  defendant,  if  the  jury  believed  the  evidence  of  the 
notary.  As  these  were  foreign  bills,  the  protests  produced  at  the  trial 
were  in  themselves  evidence  of  the  demand  and  protest.  8  Wheat 
330.  The  oath  of  the  notary,  that  he  put  the  notice  into  the  post- 
office,  on  the  day  of  protest,  is  competent  and  sufficient  in  law  to 
prove  the  fact;  the  only  question  for  the  jury  was  his  credibility. 
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The  notices  were  properly  directed :  L  Because  Hazelwood  was  the 
residence  of  the  defendant,  within  a  abort  distance  of  a  post-office ; 
2.  The  bills  were  dated  at  that  place,  and  the  direction  of  the  notices 
was  to  the  same  place. 

As  a  matter  of  law,  then,  we  are  clearly  of  opinion,  that  due  dili- 
gence was  used  by  the  plaintiff  when  the  notices  of  protest  were  put 
into  the  post-office  at  New  Orleans.  His  right  of  action  was  then 
consummated,  and  it  can  in  nowise  be  affected  by  the  course  of  the 
mail,  or  the  arrangements  concerning  its  route  pr  distribution-  We 
forbear  any  notice  of  the  other  questions  presented  at  the  trial,  lest 
by  doing  so,  we  should,  by  implication,  be  deemed  to  think  they 
could  in  any  event  affect  the  right  of  the  plaintiff,  when  no  laches 
could  be  imputed  to  him  or  the  notary. 

The  judgment  of  the  circuit  court  is  affirmed  with  costs  and  in- 
terest. 

4  H.  185,  262,  336;  18  H.  517. 


Joseph  Wallingsford,  Plaintiff  in  Error,  v.  Sarah  Ann  Allen, 

for  herself  and  Children. 

10  P.  583. 

Under  the  law  of  Maryland,  the  manumission  of  a  mother  and  an  infant  child,  the  former 

being  in  good  health  and  able  to  maintain  the  latter,  is  allowed. 
A  conveyance  of  slaves,  by  a  husband  to  his  wife,  in  consideration  of  a  discharge  of  a  decree 

for  alimony  on  a  separation,  is  valid  in  equity,  and  the  wife  has  power  to  manumit  the 

slaves.     It  is  not  a  valid  objection,  that  the  suit  for  alimony  was  not  discontinued,  if  the 

wife  be  dead  and  never  claimed  payment. 

Error  to  the  circuit  court  for  Washington  county,  in  the  district 
of  Columbia. 

The  case  is  stated  in  the  opinion  of  the  court 

Brent,  for  the  plaintiff 

Dandridge  and  Key,  contrSu 

•  Wayne,  J.,  delivered  the  opinion  of  the  court  [  *  588  ] 

This  was  a  petition  in  the  court  below,  by  the  appellees, 
for  freedom ;  complaining  that  they  were  unjustly  held  and 
claimed  by  the  *  appellant  as  his  slaves.     The  petitioner  [  *  589  * 
gave  in  evidence  a  deed  of  manumission  for  herself  and  two 
children,  from  one  Rachel  Wallingsford.     Her  third  child  was  bon 
after  she  was  manumitted. 

It  appears  that  Rachel  Wallingsford  resided  in  Washington  severa  i 
years  previous  to  the  date  of  the  deed  of  manumission,  living  apart 
from  her  husband,  the  appellant ;  that  she  had  a  suit  pending  against 
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him  in  Maryland,  where  he  resided,  for  alimony,  and  had  been 
allowed,  by  the  order  of  the  court,  $120  per  annum,  pendente  lite. 
Some  time  after  this  allowance  had  been  made,  her  husband  gave 
her  the  petitioner,  Sarah  Ann,  and  some  other  property,  in  discharge 
of  her  alimony ;  that  after  this  agreement  between  them,  the  said 
Rachel  continued  to  live  in  Washington  until  her  death,  having  kept 
Sarah  Ann  in  her  service  until  the  deed  of  manumission  was  executed. 
After  the  death  of  Mrs.  Wallingsford,  the  appellant  claimed  Sarah 
Ann  and  her  children  as  his  slaves.  All  of  the  children  were  born 
after  Sarah  Ann  was  given  up  by  the  appellant  to  Mrs.  Wallingsford. 
The  appellant  proved,  at  the  time  the  deed  of  manumission  was 
made,  that  Rachel  Wallingsford  was  his  lawful  wife.  It  also  appears, 
by  a  petition  filed  by  the  appellant  in  the  county  court  of  Prince 
George  county,  Maryland,  to  get  the  interlocutory  order  for  alimony 
suspended,  and  which  is  in  evidence  in  the  cause,  that  the  appellant 
and  his  wife,  having  had  repeated  disagreements,  as  she  alleged,  on 
account  of  her  husband's  habitual  incontinency  with  a  woman  in 
their  own  house,  Mrs.  Wallingsford  left  her  habitation  and  refused  to 
live  with  him.  The  charge  of  incontinency  is  denied  by  the  husband; 
but  he  admits,  after  his  wife's  departure,  and  upon  her  refusing  to 
comply  with  his  solicitations  to  return  and  live  with  him,  that  by  an 
express  agreement  between  them,  he  gave  to  her  the  woman  Sarah 
Ann  and  other  property,  with  two  notes  of  hand,  one  for  $120,  and 
the  other  for  $200 ;  ir/  all  amounting  to  $900 ;  which  was  the  amount 
the  wife  brought  with  her  when  they  were  married,  and  of  which  the 
appellee,  Sarah  Ann,  was  a  part  This  was  to  be  received  by  the 
wife  in  full  of  all  further  claim  for  support ;  and  the  husband  was  to 
be  discharged  from  the  payment  of  alimony  decreed  by  the  court. 
Wallingsford  having  refused  to  pay  the  notes  of  hand,  and  the  suit 
for  alimony  being  still  pending,  the  parties  again  met,  and  a  final 
separation  took  place  between  them,  upon  the  footing  that  the  wife 
was  to  retain  the  woman  Sarah  Ann ;  that  each  was  to  retain  besides 

"  the  property  each  had,  and  to  be  quits  forever."  In  con- 
[  *  590  ]  sideration   of  the   husband  #  having  agreed  to   this,  the 

wife  agreed  to  yield  her  claim  for  alimony,  granted  by 
the  interlocutory  order  of  the  court,  and  was  to  discontinue  her 
suit. 

On  the  trial  of  the  cause,  the  admission  of  the  deed  of  manumis- 
sion, as  evidence,  was  excepted  to  by  the  defendant,  but  the  court 
overruled  the  exception.  The  defendant  also  prayed  the  court  to 
instruct  the  jury,  if  they  should  believe,  from  the  evidence,  that  Mrs. 
Wallingsford  held  the  petitioners  by  virtue  of  an  agreement  between 
her  and  her  husband,  without  the  intervention  of  a  trustee,  that  the 
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agreement  was  void,  aod  could  give  to  her  no  power  to  manumit 
the  slaves  held  under  it;  also,  if  the  jury  shall  believe,  from  the 
evidence,  that  the  agreement  was  made  without  a  covenant  on  the 
part  of  a  trustee,  or  some  person  capable  of  contracting  with  the 
husband,  that  the  same  was  null ;  also,  if  the  jury  shall  believe  that 
the  agreement  was  made  on  condition  that  Mrs.  Wallingsford  should 
relinquish  all  claim  to  alimony,  and  that  she  did  not  comply  with 
such  condition,  and  did  prefer  against  him  a  subsequent  claim  for 
alimony,  that  the  agreement  cannot  be  enforced  against  the  defend- 
ant; and  lastly,  to  instruct  the  jury  if  they  shall  believe,  from  the 
evidence,  that  the  petitioners,  or  any  of  them,  at  the  time  of  the 
execution  of  the  deed  of  manumission,  were  not  able  by  their  labor 
to  procure  for  themselves  sufficient  food  and  raiment,  with  other 
necessaries  of  life,  that  then  the  said  deed  was  inoperative  to  them. 
The  court  gave  the  last  instruction  to  the  jury,  but  refused  to  give 
the  rest.  And  upon  the  prayer  of  the  petitioner,  instructed  the  jury, 
if  they  should  believe,  from  the  evidence,  that  Sarah  Ann  Allen  and 
her  children  were  of  healthy  constitutions,  and  sound  in  mind  and 
body,  and  that  the  mother  was  capable  by  labor  to  procure  them 
sufficient  food  and  raiment,  with  other  necessaries  of  life,  and  did 
maintain  them ;  then  such  children  are  not  under  the  incapacity  in- 
tended by  the  law  of  Maryland,  in  the  act  providing  for  the  manu- 
mission of  slaves. 

The  section  of  the  act  of  1796, 2  Maxcy's  Laws  of  Maryland,  360, 
is  as  follows :  "  That  where  any  person  or  persons  possessed  of  any 
slave  or  slaves  within  this  State,  who  are  or  shall  be  of  healthy  con- 
stitutions, and  sound  in  mind  and  body,  capable  by  labor  to  procure 
to  him  or  them  sufficient  food  and  raiment,  with  other  necessaries  of 
life,  and  not  exceeding  forty-five  years  of  age,  and  such  person  or  per- 
sons possessing  such  slave  or  slaves  as  aforesaid,  and  being  willing 
and  desirous  to  set  free  or  manumit  such  slave  or  slaves,  may,  by 
writing  under  his,  her  or  their  hands  and  seals,  evidenced  by 
two  *  good  and  sufficient  witnesses  at  least,  grant  to  such  [  *  591  ] 
slave  or  slaves  his,  her,  or  their  freedom ;  and  that  any  deed 
or  writing,  whereby  freedom  shall  be  given  or  granted  to  any  such 
slave,  which  shall  be  intended  to  take  place  in  future,  shall  be  good 
to  all  intents,  constructions,  and  purposes  whatsoever,  from  the  time 
that  such  freedom  or  manumission  is  intended  to  commence  by  the 
said  deed  or  writing ;  so  that  such  deed  and  writing  be  not  in  pre- 
judice of  creditors  :  and  that  such  slave,  at  the  time  such  freedom  or 
manumission  shall  take  place  or  commence,  be  not  above  the  age 
aforesaid,  and  be  able  to  work  and  gain  a  sufficient  livelihood  and 
maintenance,  according  to  the  true  intent  and  meaning  of  this  act.'* 

22* 
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The  act  prescribes  how  such  deeds  shall  he  executed,  acknowledged, 
and  recorded ;  and  upon  a  compliance  with  what  is  prescribed  in 
those  regards,  a  copy  of  the  record,  duly  attested  under  the  seal,  &c.r 
&c.,  «  shall  at  all  times  hereafter  be  deemed,  to  all  intents  and  por- 
oses, good  evidence  to  prove  such  freedom." 
We  will  consider,  together,  the  exception  taken  to  the  introduction 
of  the  deed  of  manumission  as  evidence,  the  last  instruction  asked 
by  the  defendant,  and  that  asked  by  the  petitioners,  both  of  which 
were  given  to  the  jury  by  the  court     The  deed  was  not  objected  to 
for  any  deficiency  in  its  execution,  or  on  account  of  its  not  having 
been  properly  acknowledged  and  recorded.    The  last  was  done  as 
far  as  that  part  of  the  law  can  be  complied  with  in  the  District  of 
Columbia.     The  deed  was  also  acknowledged  by  the  person  making 
it,  on  the  day  it  was  executed,  before  a  justice  of  the  peace.     It  was 
then  properly  sent  to  the  jury  as  evidence  of  the  fact  of  manumis- 
sion ;  and  what  its  validity  might  be  to  give  freedom,  was  a  question 
of  law  to  be  determined  by  the  court     As  to  the  instructions  asked 
by  the  defendant  and  the  petitioners,  relative  to  the  petitioners  being 
comprehended  within  the  incapacity  of  the  section  of  the  act  of 
Maryland  just  recited ;  both,  we  think,  were  rightly  given  by  the 
court.     That  of  the  defendant  was  very  general,  and  the  court  was 
not  obliged  by  it  to  particularize  to  which  of  the  petitioners  it  was 
intended  to  be  applied.     It  was,  therefore,  correctly  answered  by  a 
general  instruction  directing  the  jury  to  inquire  into  the  fact ;  at  the 
same  time  stating  what  the  law  was,  if  the  jury  should  find  the  fact 
as  the  counsel  of  the  defendant  supposed  it  to  be.     That  of  the  peti- 
tioners being  more  specific,  was  intended  to  obtain  the  court's  inter- 
pretation of  the  act  upon  the  point  put ;  and  we  think  the  answer  of 
the  court  is  in  the  true  spirit  of  the  law.     We  think  the 
[  *  592  ]  terms  of  the  *  act  of  Maryland,  and  the  policy  intended  by 
it,  were  meant  to  prevent  the  manumission  of  slaves,  who, 
from  infancy,  age  or  decrepitude,  would  become  burdensome  to  the 
community  at  the  time  the  deed  of  manumission  should  take  effect ; 
and  to  such  as  were  over  the  age,  after  which  manumission  is  pro- 
hibited.   But  the  slave  manumitted  must  either  be  positively  in  the 
latter  predicament;  or  be  so  decrepid,  if  under  the  age  of  forty-five ; 
and  if  neither  one  nor  the  other,  and  being  in  infancy,  it  must  stand 
so  unrelated  to  any  other  free  person  colored  or  white,  that  it  can 
have  no  claim,  natural  or  artificial,  to  support  from  any  one ;  and 
must,  therefore,  be  at  once  a  charge  upon  the  charity  of  the  commu- 
nity or  a  charge  upon  its  poor  laws.     It  would  be  an  unreasonable 
restraint  upon  the  privileges  of  manumission,  as  it  is  granted  in  this 
act  if  it  were  interpreted  to  exclude  the  manumission  of  mother  and 
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an  infant  child,  the  former  being  of  healthy  constitution  and  able  to 
maintain  it,  as  of  other  children  who,  in  the  natiiral  progress  of 
human  life  would  be  able,  in  a  few  years,  to  maintain  themselves  by 
labor,  and  who  would  find  in  their  adolescence,  persons  who  would 
gladly  maintain  them  for  the  services  they  could  render.  If  this  con- 
struction of  the  act  does  not  prevail,  there  can  be  no  fixed  age  in 
childhood  when  manumission  can  take  effect ;  and  the  act  would  be 
made  to  operate  differently  upon  persons  by  no  certain  rule.  Thv3 
legislature  having  laid  down  the  age  after  which  manumission  shall 
not  be  made,  a  strong  presumption  is  raised  that  it  did  not  mean  to 
exclude  all  infants  absolutely  from  the  benefits  of  the  act,  or  it  would 
have  said  so  in  terms ;  or  have  fixed  an  age,  when,  in  childhood, 
fcnanutnission  should  be  allowed.  If  the  policy  of  the  law  is  to  pre- 
vent slaves  from  being  manumitted  who  Would  be  burdensome  to 
the  community,  we  cannot  hesitate  in  believing  thftt  the  object  will 
be  accomplished  by  relying  upon  those  natural  affections  of  a  mother 
for  her  child,  which  have  always  been  found  strong  enough  to  cherish 
and  sustain  it ;  except  in  some  unnatural  instances,  as  when  the  true 
nature  of  woman  has  been  turned  aside  by  some  dreadful  superstition 
or  extraordinary  necessity. 

We  are  aware  that  opinions  have  been  expressed  in  the  courts  of 
Maryland  different  from  our  conclusion,  in  regard  to  the  manumis- 
sion of  children ;  but  the  point  of  a  mother  and  infant  manumitted 
at  the  same  time,  and  the  mother  being  in  any  way  able,  by  her 
labor,  to  maintain  her  offspring,  has  not  yet  been  decided  against 
by  the  courts  of  Maryland,  so  far  as  We  can  gather  from 
their  *  reports.  These  opinions  too,  having  been  expressed  [  #  593  ] 
since  the  cession  of  the  District  of  Columbia  to  the  United 
States,  the  courts  in  the  district  are  not  to  be  controlled  by  them  in 
the  interpretation  of  the  act  under  review,  as  they  would  be,  and  as 
this  court  would  be,  by  the  decisions  of  state  courts  upon  state  stat- 
utes affecting  local  rights  and  interests. 

The  4th  instruction  asked  by  the  defendant,  which  the  court 
refused  to  give,  is,  if  the  jury  shall  believe  that  the  agreement  between 
Wallingsford  and  wife  was,  that  he  should  transfer  the  petitioner  to 
her  on  condition  that  she  should  relinquish  all  claim  to  alimony 
against  him ;  and  that  she  did  not  comply  with  the  condition,  and 
did  prefer  against  him  a  subsequent  claim  for  alimony ;  that  then  the 
said  agreement  cannot  be  enforced  against  the  defendant ;  nor  can 
be  be  deprived  of  any  of  his  rights  by  virtue  of  said  agreement  We 
think  this  instruction  was  rightly  refused ;  for  though  it  is  not  denied 
that  the  suit  for  alimony  had  not  been  discontinued,  and  was  pending 
when  Mrs.  Wallingsford  died,  the  legal  consequence  would  not  b«, 
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that  the  agreement  would  be  avoided  by  its  not  having  been  observed 
in  that  particular.  The  non-performance  of  the  agreement  in  that 
regard,  did  not  restore  to  the  defendant  the  ownership  of  property  for 
which  he  had  received  a  valuable  consideration,  by  the  relinquish- 
ment  of  his  wife's  alimony;  of  which  he  had  the  full  benefit  during 
her  life ;  and  continues  to  enjoy  in  the  greater  means  he  is  presumed 
to  have  from  having  been  relieved  from  the  payment  of  the  wife's 
alimony.  But  the  instruction  was  asked  in  face  of  the  evidence ; 
which  establishes  the  fact,  that  the  substantial  parts  of  the  agreement 
were  complied  with,  as  the  defendant  had  never  been  called  upon  for 
any  part  of  the  alimony,  after  the  agreement  was  made,  until  the 
death  of  Mrs.  Wallingsford.  A  failure  upon  the  part  of  the  wife  to 
comply  with  this  part  of  the  agreement,  gave  to  the  husband  a  good 
ground  in  equity  to  have  the  suit  discontinued ;  but  did  not  invali- 
date the  agreement 

The  remaining  exceptions  to  be  considered,  are  those  relating  to 
the  nullity  of  the  agreement ;  because  it  was  made  without  the  in* 
tervention  of  a  trustee,  or  some  one  capable  of  contracting  with  the 
husband.     The  court  refused  to  give  such  instructions. 

The  inability  of  the  wife  in  this  instance  to  contractor  to  take  any 
interest  from  her  husband,  without  the  intervention  of  a  trustee,  was 
argued,  upon  the  restraints  imposed  upon  women  by  the 
[  *  594  ]  common  *  law,  during  coverture.  This  is  a  case  which 
cannot  be  so  considered.  Neither  the  nature  of  the  action, 
by  which  the  petitioners  sue  to  have  their  freedom  established,  nor 
the  agreement  between  Wallingsford  and  his  wife,  would  permit 
this  court  to  take  so  narrow  a  view  of  the  case.  Every  feature  of 
the  agreement  is  an  appeal  to  have  it  tested  by  those  principles  of 
equity  which  have  been  applied  to  maintain  a  separate  interest  in 
women,  acquired  from  their  husbands  during  coverture ;  whether  the 
same  were  made  by  the  intervention  of  trustees  or  not;  when  the 
transfer  was  fairly  made  upon  a  meritorious  or  valuable  considera- 
tion. 

Agreements  between  husband  and  wife,  during  coverture,  for  the 
transfer  from  him  of  property  directly  to  the  latter,  are  undoubtedly 
void  at  law.  Equity  examines  with  great  caution  before  it  will  con- 
firm them.  But  it  does  sustain  them  when  a  clear  and  satisfactory 
case  is  made  out,  that  the  property  is  to  be  applied  to  the  separate 
use  of  the  wife.  Where  the  consideration  of  the  transfer  is  a  sepa- 
rate interest  of  the  wife,  yielded  up  by  her  for  the  husband's  benefit, 
or  of  their  family ;  or  which  has  been  appropriated  by  him  to  his 
uses.  Wl\ere  the  husband  is  in  a  situation  to  make  a  gift  of  prop- 
erty to,  the  wife,  and  distinctly  separates  it  from  the  mass  of  bin 
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property  for  her  use.  Either  case  equity  will  sustain,  though  no 
trustee  has  been  interposed  to  hold  for  the  wife's  use.  In  Moore  t>. 
Freeman,  Bunb.  205,  it  was  determined,  that  articles  of  agreement 
between  husband  and  wife  are  binding  in  equity,  without  the  inter- 
vention of  a  trustee.  Other  cases  may  be  cited  to  the  same  purpose. 
In  regard  to  grants  from  the  husband  to  the  wife,  an  examination  of 
the  cases  in  the  books  will  show,  when  they  have  not  been  sustained 
in  equity,  it  has  been  on  account  of  some  feature  in  them  impeach- 
ing their  fairness  and  certainty,  as  that  they  were  not  in  the  nature 
of  a  provision  for  the  wife ;  or  when  they  interfered  with  the  rights 
of  a  creditor ;  or  when  the  property  given  or  granted  had  not  been 
distinctly  separated  from  the  mass  of  the  husband's  property.  In 
Slanning  t>.  Style,  3  P.  Wms.  334,  Lord  Talbot  assumed  the  doc- 
trine, that  femes  covert  could  have  a  separate  interest  by  their 
husbands'  agreement  In  the  case  of  Lady  Arundel  v.  Phipps,  10 
Ves.  146,  149,  Lord  Eklon  held,  that  a  husband  and  wife  after 
marriage  could  contract,  for  a  bond  fide  and  valuable  consideration, 
for  a  transfer  of  property  from  him  to  her.  In  Sheppard  v.  Sheppard, 
7  Johns.  Ch.  57,  it  is.  said,  husband  and  wife  may  contract,  for  a  bond 
fide  and  valuable  consideration,  for  a  transfer  of  property 
from  him  to  her.  *  In  Walter  t>,  Hodge,  2  Swanst  97,  it  is  [  *  595  ] 
said,  husband  may  convey  to  the  wife  a  chattel.  In  the 
case  of  a  gift  from  the  husband  to  the  wife,  it  is  held  valid  when  the 
husband,  by  some  distinct  act,  divests  himself  of  his  property.  As 
for  instance,  in  the  case  of  Lucas  v.  Lucas,  1  Atk.  270,  the  lord  chan- 
cellor held,  that  the  transfer  of  £  1,000,  South  Sea  annuities  by  the 
husband,  in  the  name  of  the  wife,  was  so  decisive  an  act,  as  amounted 
to  an  agreement  by  the  husband  that  the  property  should  become 
hers.  It  is  not  necessary  to  review  here  the  cases  of  gifts  to  the  wife 
by  the  husband,  which  have  been  sustained  in  equity.  They  are 
alluded  to,  to  show  how  far  equity  has  gone  in  maintaining  transfers 
of  property  by  the  husband  to  the  wife,  without  the  intervention  of  a 
trustee ;  and  when  there  was  no  valuable  consideration  money  from 
the  wife  to  the  husband.  But  the  case  before  us  is  one  where  a 
transfer  of  property  must  be  considered  as  having  been  made  for  w 
valuable  consideration.  It  was  given  in  lieu  of  alimony,  decreed  by 
a  court  of  competent  jurisdiction,  pendente  lite ;  and  passed  the  prop- 
erty as  fully  to  the  wife,  as  if  the  husband  had  conveyed  it  to  a  third 
person  for  a  valuable  consideration.  In  regard  to  that  property,  Mrs. 
Wallingsford  is  to  be  considered  as  a  feme  sole ;  and  her  right  to 
dispose  of  it  followed  as  a  matter  of  course. 
Judgment  of  the  circuit  court  affirmed. 

i  H.  72 
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Robert  Y.  Brent,  surviving  Executor  of  Robert  Brent,  Use  of  thq 
United  States,  Appellant,  v.  The  President  and  Directors  of 
the  Bank  of  Washington, 

10  P.  596. 

The  charter  of  the  Bank  of  Washington  contained  a  clause  that  "all  debts,  actually  doe  au4 
payable  by  a  stockholder  requesting  a  transfer,  must  be  satisfied  before  such  transfer  shall 
be  made ; "  Held,  1st.  that  executors  of  a  stockholder,  could  not  have  the  aid  of  a  court  of 
equity  to  compel  a  transfer  without  fi**t  paying  a  dent  cjue  from  the  testator,  though  j| 
was  not  payable  at  the  time  of  his  death ;  and  2d.  That  the  fact  that  the  testator  diet} 
insolvent,  and  indebted  to  the  United  States,  did  not  enable  the  executors,  by  force  of  the 
5th  section  of  act  of  March  3, 1797,  (1  8tats.  at  Large,  515,)  to  assert  any  other  fbr 
greater  right  to  the  transfer,  than  they  would  otherwise  have  possessed 

Appeal  from  the  circuit  court  for  the  county  of  Washington,  in 
the  District  of  Columbia. 

The  case  is  stated  in  the  opinion  of  the  court 

Butler,  (^ttorneyrgeperal,)  for  the  plaintiff! 

Hellen}  contra. 

[  #  610  ]     .  *  Baldwin,  J.,  delivered  the  opinion  of  the  court 

Robert  Brent,  the  testator,  owned  659  shares  of  the  capital 
stock  of  the  Bank  of  Washington  in  this  Distriot,  whioh  stood  in  his 
name  on  their  books  at  the  time  of  his  death  in  September,  1810, 
when  he  was  indebted  to  the  bank  $1,667  as  indorse*  of  two  notes 
drawn  by  J.  L.  Washington ;  one  of  whioh  was  protested  on  the 
19th,  the  other  on  the  82d  of  May,  preceding,  and  due  notice  thereof 
given.  He  was  also  indorser  of  a  note  of  John  Cooke  due  said  bank, 
payable  on  the  19th  of  November,  1819,  which  was  also  duly  pro* 
tested,  and  notice  thereof  given.  On  the  17th  of  May,  1819,  he 
made  an  assignment  of  all  his  estate,  real  and  personal,  to 
[  •  611  ]  *  secure  the  United  States,  to  whom  he  was  indebted,  and 
all  other  creditors ;  which  was  recorded  the  same  day,  but 
never  was  accepted  by  the  trustees,  and  became  inoperative. 

In  1820,  the  complainants,  as  executors,  administered  on  the  estate, 
when  they  called  on  the  bank  to  allow  them  to  transfer  the  stock  be- 
longing to  the  estate;  whioh  was  refused  by  the  bank  qn  the  claim 
of  a  lien  for  the  amount  of  the  above  notes,  of  which  they  demanded 
payment  before  they  would  permit  a  transfer  thereof  on  their  books* 
Suits  were  afterwards  brought  by  the  bank  against  the  executors,  to 
recover  the  amount  of  the  three  notes ;  in  one  of  which  they  obtained 
a  verdict;  en  the  two  others  verdicts  were  obtained  in  favor  of  the 
executors,  on  the  plea  of  the  act  of  limitations. 

In  1827,  the  executors  filed  their  bill  on  the  equity  side  of  the  oir- 
cuit  court,  praying  for  a  decree  to  transfer  the  stock  discharged  from 
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any  alleged  lien  of  the  bank  for  the  debt  due  by  the  testator ;  on  the 
ground  that,  being  a  debtor  to  the  United  Stages  to  a  large  amount 
and  his  estate  insufficient  to  pay  his  debts,  the  debt  due  to  them 
ought  to  be  first  paid,  pursuant  to  the  provisions  of  the  5th  section 
of  the  act  of  1797, 1  Story,  464,  465 ;  and  that  the  debts  claimed  by 
the  bank  were  barred  by  the  act  of  limitations,  and  the  verdict  ren« 
dered  for  the  defendants*    These  are  the  only  questions  in  the  case. 

The  act  of  congress  referred  to  is  in  these  words :  "  That  where 
any  revenue  officer  or  other  person  hereafter  becoming  indebted  to 
the  United  States  by  bond  or  otherwise,  shall  become  insolvent;  or 
where  the  estate  of  any  deceased  debtor,  in  the  hands  of  executors 
or  administrators,  shall  be  insufficient  to  pay  all  debts  due  from  the 
leceased,  the  debt  due  to  the  United  States  shall  be  first  satisfied." 

It  hats  been  the  uniform  construction  of  this  act,  and  the  similar 
provision  in  the  65tb  section  of  the  collection  act  of  1799,1  1  Story, 
630,  that  whether  in  a  case  of  insolvency,  death,  or  assignment,  the 
property  of  the  debtor  passes  to  the  assignee,  executor,  or  adminis- 
trator ;  the  priority  of  the  United  States  operating,  not  to  prevent 
the  transmission  of  the  property,  but  giving  them  a  preference  in 
payment  out  of  the  proceeds.  Conard  v.  Atlantic  Insurance  Com* 
peny,  1  Pet  439. 

This  preference  is  in  the  appropriation  of  the  debtor's  estate ;  so 
that  if,  before  it  has  attached,  the  debtor  has  conveyed  or  mortgaged 
his  property,  or  it  has  been  transferred  in  the  ordinary  course  of 
business,  neither  are  overreached  by  the  statutes,  1  Pet  440 ;  and  it 
has  never  been  decided  that  it  affects  any  lien,  general  or 
specific,  *  existing  when  the  event  took  place  which  gave  [  *612  ] 
the  United  States  a  claim  of  priority.  In  the  case  of  Co* 
nard  v.  The  Atlantic  Insurance  Company,  above  quoted,  in  Conard  v. 
Nicholl,  4  Pet  291,  and  Conard  v.  The  Pacific  Insurance  Company, 
6  Pet  262,  279,  this  court  considered  the  effect  of  the  priority  of  the 
United  States,  in  eases  where  their  debtor  had  taken  up  money  on 
respondentia  bonds,  on  qjl  agreement  that  the  bill  of  lading  of  the 
goods  therein  mentioned,  should  be  indorsed  to  the  lenders  as  a  col- 
lateral security  for  the  loan ;  that  the  return  cargo  should  be  consigned 
to  th°*a  en  their  account  and  risk,  the  bills  of  lading  to  be  so  ex* 
pressed,  indorsed  in  blank  and  delivered  to  them,  and  the  property  be 
delivered  to  the  order  of  the  shippers,  as  a  continuation  of  the  collat- 
eral security.  This  was  held,  in  all  these  cases,  to  amount  to  a  trans- 
fer of  the  absolute  legal  right  to  the  property  comppsing  the  return 
cargo,  to  the  holders  of  the  bonds ;  so  as  to  enable  them  to  recover 

their  value  from  the  marshal,  who  bad  levied  on  them  by  virtue  of 

^— —       111  in  ■  — ^— ^^^_— .  11 
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an  execution  at  the  suit  of  the  United  States,  and  detained  them 
after  a  demand  of  delivery.  They  recovered  damages  commensurate 
with  their  legal  right  of  property ;  and  the  court  would  not  inquire 
whether,  in  any  event,  the  lenders  on  respondentia  could  be  consid- 
ered as  trustees  for  the  borrower,  his  creditors,  or  assigns,  deeming  it 
immaterial.     2  Pet  272. 

Another  rule  is  settled  by  these  cases,  that  the  priority  does  not 
attach  to  property  legally  transferred  to  a  creditor  on  respondentia^ 
though  he  may  hold  it  subject  to  an  account,  equity,  or  trust  for  the 
borrower.  Such  transfer  will  be  protected  against  the  United  States, 
though  not  an  out  and  out  sale  in  the  course  of  business,  so  as  to 
devest  the  equitable  as  well  as  the  legal  interest  of  the  party.  Such 
a  transaction  approximates  to  one  which  merely  gives  a  lien;  its 
object  is  security,  not  a  sale ;  it  is  in  law  a  sale  by  the  shape  of  the 
contract  and  securities,  but  if  the  goods  were  of  greater  value  than 
the  debt  due,  equity  would  compel  an  account  for  the  surplus,  con- 
sidering the  whole  transaction  to  have  been  one  of  loan  and  priority 
merely.  On  the  other  hand,  if  the  borrower,  his  creditor,  or  assignee 
should  come  into  equity  to  ask  such  account,  it  would  be  decreed  to 
him  only  after  the  payment  of  the  debt  due ;  the  holder  of  the  secu- 
rity would  be  allowed  to  retain  it  for  such  purpose,  however  defective 
it  might  be  at  law.  Nor  would  a  court  of  equity  take  from  the  lender 
any  legal  right  which  he  might  have  to  the  possession 
[  *  613  ]  of  the  *  property,  or  to  prevent  its  transfer  to  another,  where* 
by  such  right  would  be  impaired,  if  his  conduct  had  been 
bond  fide. 

Whatever  may  be  the  defects  in  the  rights  of  a  bond  fide  creditor 
at  law,  equity  will  protect  him  in  their  enjoyment  till  they  are  lost  at 
law,  if  his  conscience  is  not  so  affected  as  to  bring  him  within  the 
jurisdiction  of  a  court  of  conscience,  which  does  not  administer  legal 
remedies  for  legal  rights.  Its  action  is  on  equitable  rights  by  equita- 
ble remedies ;  or  legal  rights  for  which  the  law  provides  no  remedy, 
3  Pet  447,  or  none  so  adequate  as  equity,  — so  beneficial  or  com- 
plete. 9  Wheat  845.  This  is  a  case  of  that  description,  or  the 
plaintiffs  have  no  standing  in  equity ;  for  if  they  have  a  complete 
legal  right  to  priority  of  payment  out  of  the  stock  of  Mr.  Brent,  and 
a  remedy  to  enforce  it,  plain,  adequate,  and  complete  at  law,  the  16th 
section  of  the  Judiciary  Act,1 1  Story,  59,  is  a  proviso  on  the  jurisdic- 
tion of  a  court  of  equity,  and  it  is  not  a  case  in  equity  under  the  3d 
article  of  the  constitution. 

In  the  bill  of  the  complainants,  they  do  not  contest  the  lien  of  the 

bank  by  any  paramount  right  in  themselves  as  executors;  they  are 

1  -  -  -  — - — 

1  1  Stats,  at  Large,  82. 
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the  mere  conduits  through  whom  the  United  States  claim  the  benefit 
of  the  legal  priority  given  them  by  law;  which  the  executors  are 
compelled  to  assert,  in  order  to  save  themselves  from  the  consequences 
of  their  paying  any  other  debt  than  that  due  to  the  United  States  be- 
fore it  is  satisfied,  as  prescribed  by  section  65  of  the  collection  act. 

If  Mr.  Brent  was  such  a  debtor  as  is  contemplated  by  the  law,  and 
died  without  property  sufficient  to  pay  his  debts ;  the  right  to  satis- 
faction out  of  his  estate,  in  preference  to  any  other  creditors,  is  un- 
doubtedly in  the  United  States.  The  record  does  not  contain  any 
evidence  of  insolvency ;  but  as  the  case  has  been  argued  on  the  as- 
sumption that  it  existed,  and  that  Mr.  Brent  was  a  debtor  within  the 
purview  of  the  law,  the  court  will  so  consider  him  and  his  estate. 
Assuming  then  the  right  of  the  United  States  as  it  respects  the  exe- 
cutors and  all  his  creditor?,  except  the  bank,  to  priority  of  payment, 
to  be  complete,  we  find  them,  through  the  executors,  plaintiffs  in 
equity,  claiming  a  decree  for  the  transfer  of  the  stock  of  the  testator 
standing  on  the  books  of  the  bank,  in  order  to  have  it  sold  for  the 
exclusive  payment  of  their  debt.  A  court  of  law  cannot  do  this ;  for 
by  the  11th  section  of  the  bank  charter,1  the  stock  is  transferable  only 
on  the  books  of  the  bank,  according  to  such  rules  as  may,  conform- 
ably to  law,  be  established  in  that  behalf  by  the  president 
and  *  directors.  Davis's  Laws  Dist  of  Col.  234.  On  a  [  *  614  ] 
similar  provision  in  the  charter  of  the  Union  Bank  of  George- 
town,2 this  court,  in  the  Union  Bank  t>.  Laird,  declared,  that  "no  per- 
son could  acquire  a  legal  title  to  any  shares,  except  under  a  regular 
transfer,  according  to  the  rules  of  the  bank."  2  Wheat  393.  The 
executors  cannot  sustain  a  suit  at  law  in  their  own  right  for  refusing 
to  permit  such  transfer ;  inasmuch  as,  by  another  clause  of  the  same 
article  in  the  charter,  it  is  provided :  "But  all  debts  actually  due  and 
payable  to  the  bank,  (days  of  grace  for  payment  being  past,)  by.  a 
stockholder  requesting  a  transfer,  must  be  satisfied  before  such  trans- 
fer shall  be  made,  unless  the  president  and  directors  shall  direct  to 
the  contrary." 

As  Mr.  Brent  owed  the  debts  now  claimed  by  the  bank,  on  the 
notes  due  and  protested  before  his  death,  this  would  be  a  complete 
answer  to  a  suit  at  law  by  his  executors,  for  not  permitting  a  trans- 
fer ;  and  the  same  objection  would  be  fatal  to  a  suit  in  their  name 
for  the  use  of  the  United  States.  The  defence  is  a  legal  one ;  the 
case  provided  for  by  the  charter  and  by  law  had  happened ;  the  bank 
had  a  perfect  right  to  hold  on  to  the  stock ;  and  this  court  has  de- 
cided in  the  case  of  Laird,  that  a  rule  of  the  bank  imposing  such  a 
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restriction  on  the  transfer  of  rtock,  is  conformable  to  law.    2  Wheat 
392,  .393. 

The  United  State*  have  do  pretence  of  a  legal  right  to  a  transfer 
of  the  stock  to  themselves,  or  to  recover  damage*  for  refusing  it ;  the 
right  to  hold  the  stock  devolves  on  the  executors,  to  whose  hands  it 
must  come  for  sale  and  distribution ;  the  proceeds,  not  the  stock,  go  to 
the  United  States  in  virtue  of  their  priority ;  such  are  the  words  of 
the  law :  "  The  estate  of  any  deceased  debtor  in  the  hands  of  execu- 
tors or  administrators."  Thus  compelled  to  oome  into  equity  for  a 
remedy  to  enforce  a  legal  right,  the  United  States  most  come  as  other 
suitors,  seeking  in  the  administration  of  the  law  of  equity  relief;  to 
give  which,  courts  of  law  are  wholly  incompetent,  on  account  of  the 
legal  bar  interposed  by  the  bank.  This  court,  in  Mitchell  v.  United 
States,  9  Pet  743,  have  recognized  the  principle  in  the  common  law, 
that  though  the  law  gives  the  king  a  better  or  more  convenient 
remedy,  he  has  no  better  right  in  court  than  the  subject  through 
whom  the  property  claimed  comes  to  his  bands*  2  Co.  Inst,  573 ; 
2  Ves.  Sen.  296,  297 ;  Hard*  60, 460.  This  principle  is  also  carried 
into  all  the  statutes,  by  which  the  appropriate  courts  are  authorized 
to  decide,  and  under  which  they  do  decide  on  the  rights  of  a  subject 
in  a  controversy  with  the  king,  according  to  equity  and  good  con- 
science between  subject  and  subject    7  Co.  19  b ;  Hard.  27, 170,  230, 

502;  4  Co.  Inst  190. 
[  *  615  ]      *  It  is  not  difficult  in  this  case,  to  decide  what  the  rules  of 

equity  and  good  conscience  require.  The  bank  have  lent 
their  money  on  the  name,  credit)  and  stock  of  Mr.  Brent,  before  the 
United  States  could  have  any  claim  of  preference.  Two  notes  were 
due,  protested,  and  the  legal  lien  of  the  bank  for  their  payment  com- 
plete ;  as  to  the  third,  the  time  for  repayment  had  not  arrived  before 
such  right  attached  on  the  property  of  Mr.  Breat  in  the  hands  of  his 
executors;  but  it  was  confined  to  what  belonged  to,  and  was  part  of 
the  assets  of  the  estate.  The  right  was  a  legal  one ;  the  claim  of  the 
United  States  was  a  statutory  one;  but  its  existence  was  not  founded 
on  any  bad  faith  of  the  bank,  its  conscience  was  unaffected,  and  by 
law  they  held  the  legal  control  of  the  transfer  of  their  stock ;  their 
consent  was  necessary  to  the  transmission  of  the  legal  title  to  the 
executors ;  and  the  only  ground  on  which  the  aid  of  a  court  of  equity- 
is  asked  to  compel  them  to  give  their  consent,  is  a  legal  claim  to  the 
proceeds,  by  a  right  which  will  deprive  the  bank  of  all  security  for 
their  debt  Jn  good  conscience  there  can  be  no  claim  more  equitable 
than  that  of  the  bank  for  money  lent ;  and  if  the  law  has  placed 
them  on  the  tabula  in  naufragio,  it  little  comports  with  the  principles 
of  equity  to  take  it  from  them,  merely  because,  by  the  death  of  Mr 
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Brent  before  the  protest  of  the  third  note,  the  legal  lien,  secured  by 
their  charter,  had  not  become  consummated,  before  the  legal  right  of 
the  United  State*  had  attached  to  priority  of  payment  out  of  his 
estate.  An  individual  asserting  such  a  claim  in  equity  against  the 
bank,  in  virtue  of  an  apt  of  bankruptcy,  an  execution  or  assignment, 
between  the  date  and  the  protest  of  the  note,  would  be  compelled  to 
do  equity  before  be  could  enforce  bis  legal  right ;  and  we  can  perceive 
no  reason  why  the  United  States  should  be  exempted  from  this  fun- 
damental rule  of  equity,  subject  to  which  its  courts  administer  their 
remedy. 

Every  stockholder  who  draws  or  indorse*  a  note  to  procure  a  loan 
trom  the  bank,  ia  bound  to  know  the  terms  of  the  charter  and  by- 
laws ;  his  signature  to  the  note  is  an  inchoate  pledge  of  hie  stock  for 
security ;  his  atoek  gives  credit  to  hi*  name,  aj*d  the  bank  grants  the 
loan  on  its  faith. 

Though  the  charter  has  not  made  the  note  a  lien  on  the  stock  till 
the  note  is  protested,  $q  as  to  give  the  bank  both  a  legal  and  equita- 
ble right  to  refuse  the  transfer  till  it  is  paid ;  yet  it  has  given  them 
the  power  to  prevent  a  transfer  unless  on  their  books,  by  such  rules 
as  they  may  prescribe ;  which  gives  them  power  to  prevent 
the  legal  *  title  from  passing  to  a  purchaser,  Connecting  [  *  616  ] 
this  with  the  power  to  make  bylaws  for  the  government  of 
the  bank  and  the  management  of  their  concerns,  the  bank  would 
have  a  strong  case  in  equity,  had  the  latter  clause  in  the  11th  section, 
of  their  charter  been  omitted* 

Under  the  usual  clause  in  the  charter  to  tbe  Hudson  Bay  Com- 
pany to  make  by-laws,  &c,  they  had  made  one  respecting  the  trans* 
fer  of  their  ttook,  so  that  it  should  be  first  liable  for  debts  due  to  the 
company  by  their  own  members,  or  to  answer  the  calls  of  the  com- 
pany on  their  stock*  One  of  the  stockholders,  indebted  to  the 
company  for  money  received  for  their  use,  became  bankrupt;  his 
assignees  brought  a  bill  to  compel  a  transfer  of  his  stock,  which  was 
opposed  by  the  company  in  virtue  of  their  by-laws.  The  chancellor 
declared  "  the  bylaw  a  good  one ;  for  the  legal  interest  of  all  Hie 
stock  is  in  the  company,  who  are  trustees  for  the  several  members, 
and  may  order  that  the  dividends  to  be  made,,  shall  be  under  par- 
ticular restrictions  or  terms ;  and  by  the  same  reason  that  this  by-law 
is  objected  to,  the  common  by-Jaws  of  companies,  to  deduct  the  calls 
out  of  the  stocks  of  the  members  refusing  to  pay  their  calls,  may  he 
said  to  be  void."  Child  »«  Hudson  Bay  Co.  3  P.  W.  207,  308; 
&P.lStr.64S;  1  JEq.  Gas,  Ab.  9,  pi  8 ;  13  Ves.  438, 42fc 

In  Wain's  Assignees  p.  The  Bank  of  North  America,  it  was  held 
by  the  supreme  court  of  Pennsylvania,  that  when*  by  the  known 
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usage  of  a  bank,  the  stock  of  a  debtor  was  not  transferable  till  the 
debt  Vas  paid,  such  usage  was  binding  on  his  assignees ;  the  bank 
having,  by  their  charter,  power  to  make  by-laws,  and  having  made 
one  requiring  all  transfers  to  be  made  on  their  books,  in  the  presence 
of  its  officers.  8  8.  &R.  73,  86.  In  giving  such  power  by  charter, 
and  executing  it  by  such  a  by-law,  the  intention  of  the  law  of  incor- 
poration is,  most  evidently,  to  give  a  security  to  the  bank ;  by  per- 
mitting a  transfer  and  giving  a  certificate  to  the  holder,  the  bank 
give  up  all  claims  on  the  stock;  the  legal  right  to  supervise  the  trans- 
fer was  intended  for  their  benefit  On  this  principle,  this  court  say: 
u  No  person,  therefore,  can  acquire  a  legal  title  to  any  shares,  except 
under  a  regular  transfer,  according  to  the  rules  of  the  bank ;  and  if 
any  peraon  takes  an  equitable  assignment,  it  must  be  subject  to  the 
rights  of  the  bank  under  the  act  of  incorporation,  of  which  he  is 
bound  to  take  notice."     2  Wheat  393. 

The  principle  of  these  cases  covers  the  present  in  all  its  bearings. 
It  is  admitted  that  the  bank  have  a  legal  right  to  withhold 
[  *  617  ]  the  #  transfer  till  payment  of  the  notes  protested  in  the  life- 
time of  Mr.  Brent ;  the  case  is  equally  dear  in  equity  as  to 
the  note  indorsed  by  him  and  discounted  by  the  bank,  though  not 
protested  till  after  his  death. 

A  commission  of  bankruptcy  relates  to  the  act  of  bankruptcy, 
having  the  effect  of  an  execution ;  it  prevents  the  transmission  of  the 
bankrupt's  property  from  that  time  to  any  but  his  assignees ;  the 
same  effect  follows  a  voluntary  assignment ;  both  operate  to  transfer 
the  property  itself;  whereas  the  priority  of  the  United  States  attaches 
only  after  the  transfer  is  made  by  the  party,  or  by  operation  of  law 
at  his  death.  If  then  the  lien  of  a  corporation  attaches  to  an  actual 
transfer  of  the  stock,  so  as  to  make  it  subject  to  all  their  equitable 
demands  upon  it;  d  fortiori,  it  must  remain  on  it  when  a  preferred 
creditor  can  claim  payment  only  out  of  the  proceeds  in  the  hands  of 
the  assignees,  or  personal  representatives  of  the  debtor. 

So  long,  then,  as  this  note  remains  due  and  unpaid,  the  complain- 
ants are  not  entitled  to  a  transfer  of  the  stock  owned  by  their  testator. 

But  they  allege  that  the  debt  is  extinguished  by  the  verdict  in  their 
favor,  rendered  on  a  plea  of  the  statute  of  limitations. 

In  the  Bank  of  the  United  States  v.  Donnelly,  8  Pet  361,  this 
court  laid  it  down  as  an  established  principle,  that  the  act  of  limita- 
tions operated  only  to  bar  the  remedy,  not  to  extinguish  the  right  or 
cause  of  action ;  and  that  a  judgment  on  a  plea  of  the  statute  was 
only  to  bar  the  remedy  on  a  contract,  when  sued  for  in  Virginia,  as 
the  limitation  act  of  that  State  embraced  the  one  declared  on ;  but 
did  not  operate  to  extinguish  the  contract  when  sued  for  elsewhere, 
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or  in  Kentucky,  where  by  the  lex  loci  it  was  not  affected  by  any 
limitation.    lb.  370. 

We  cannot  take  this  case  out  of  this  established  rule ;  the  legal 
remedy  is  barred,  but  the  debt  remains  as  an  unextinguished  right; 
and  the  bank,  when  called  into  a  court  of  equity,  may  hold  to  any 
equitable  lien,  or  other  means  in  their  bands,  till  it  is  discharged. 

The  decree  of  the  circuit  court  is  affirmed* 

is  P.  102. 


Ths  United  States  v.  Jossph  Gaums*. 

io  p.  ens. 

Under  the  20th  Motion  of  the  act  of  March  3, 1825,  (4  Stats,  at  Large,  111,)  an  indictment 
cannot  be  unstained  for  counterfeiting  a  "  head  pistareen,"  it  not  being  a  part  of  a  dollar, 
within  the  meaning  of  that  act 

Ths  case  is  stated  in  the  opinion  of  the  court 

Butler,  (attorney-general,)  for  the  United  States. 
Southard,  contra* 

*  Thompson,  J.,  delivered  the  opinion  of  the  court.  [  *  620  ] 

This  case  comes  up  from  the  circuit  court  of  the  United 
States  for  the  district  of  New  Jersey,  on  a  certificate  of  division  of 
opinion  in  the  court.  The  prisoner  was  indicted  for  falsely  making 
and  forging  100  pieces  of  false  and  counterfeit  coin,  each  piece  in 
the  resemblance  and  similitude  of  a  foreign  silver  coin,  to  wit,  a 
silver  coin  of  Spain  called  a  head  pistareen,  which  by  law  is  made 
current  in  the  United  States  of  America,  against  the  form  of  the 
statute  in  such  case  made  and  provided* 

This  indictment  is  founded  on  the  20th  section  of  the  act  of  con* 
gress  of  1825, 7  Laws  United  States,  400,  which  makes  it  felony,  pun- 
ishable by  fine  and  imprisonment  at  hard  labor,  to  forge  and  counter- 
feit any  coin  in  the  resemblance  or  similitude  of  any  foreign  gold  or 
silver  coin  which  by  law  now  is,  or  hereafter  may  be  made  current  in 
the  United  States.  Upon  the  trial  of  the  prisoner,  the  jury  found  a 
special  verdict.  And  the  judges  were  opposed  in  opinion  upon  the 
following  questions  arising  on  the  special  verdict :  1.  Whether  the 
head  pistareen,  so  called,  is  a  part  of  a  Spanish  milled  dollar. 
2.  Whether  such  pistareen,  or  piece  of  coin,  is  a  silver  coin  of  Spain 
made  current  by  law  in  the  United  States.  And  these  questions  have 
been  certified  to  this  court  for  decision. 

That  the  coin  commonly  called  a  head  pistareen  may  be  a  part  of 
a  dollar,  in  reference  to  its  divisibility  only,  and  when  understood  in 

23* 
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the  same  sense  ati  any  other  subdivision  of  a  Spanish  dollar, 
[  *  621  ]  may  be  *  admitted,  without  affecting  the  main  question  in 
this  case,  if  such  part  has  not  been  made  current  by  law. 

But  it  is  presumed  that  this  first  question  is  to  be  taken  in  refer- 
ence to  the  offence  charged  in  the  indictment,  and  the  facts  found 
by  the  special  verdict ;  and  with  this  understanding  of  it,  the  two 
questions  may  be  considered  together,  and  involve  the  same  inquiry, 
namely,  whether  such  pistareen  is  a  silver  coin  of  Spain,  made  current 
by  law  in  the  United  States.  Such  is  the  description  of  foreign  coin, 
the  counterfeiting  of  which  the  law  has  declared  to  be  a  felony.  The 
special  verdict  fiodb,  that  genuine  coin  of  tfee  description  of  the  head 
pistareen  has,  for  many  years  last  past,  been  in  common  circulation 
in  the  country,  and  has  generally  passed  at  the  rate  of  20  cents  each ; 
that  few  of  them  are  now  in  circulation ;  that  they  are  still  received 
and  paid  at  the  rate  of  20  cents  each ;  that  their  average  value  by 
weight  is  between  22$  cent*,  and  22 l  cent*  each;  that  their. average 
value  by  assays  at  the  mint  of  the  United  States  is  19  cents  7  mills 
each.  The  jury  present  with  their  verdict  certain  silver  coin  of  dif- 
ferent denominations,  with  the  following  description  and  remarks. 

"  That  the  genuine  coin  called  head  pistareens  have  on  their  face 
the  Same  character*  as  one  class  or  kind  of  the  Spanish  dollar  and 
half  dollar ;  excepting  the  letter  and  figure  2  R  on  said  pistareens, 
4  R  on  the  said  half  dollars,  and  8  R  on  the  said  dollar,  and  thus 
purport  to  be  quarters  of  said  dollars.  That  said  dollar  is  of  the 
Weight  of  seventeen  pennyweights  and  seven  grains ;  and  that  said 
half  dollar  is  the  one  half  of  the  weight  of  said  dollar.  That  the  said 
dollar  is  of  the  weight  required  by  law,  is  a  Spanish  coin,  genuine 
and  milled,  and  passes  current  as  a  dollar." 

Thus  it  will  be  seen  that  the  pistareen  passes  for  20  cents,  or  one 
fifth  of  a  dollar,  although  it  purports  to  be  a  quarter  of  a  dollar  or 
25  cents;  so  that  its  current,  as  well  as  its  real  value  is  uncertain. 
And  whether  it  is  to  be  considered  as  a  coin  made  current  by  law, 
is  only  to  be  ascertained  by  a  reference  to  the  laws  of  congress  on 
this  subject 

By  the  act  of  1792,1  2  Laws  U.  S.  263,  §  9,  establishing  a  mint 
and  regulating  the  coin  of  the  United  States,  the  several  denomina- 
tion of  silver  coin  are  declared  to  be  dollars,  half  dollars,  quarter  dol- 
lars, dimes,  and  half  dimes,  and  the  value  of  each  is  established. 
The  Spanish  milled  dollar,  as  the  same  was  then  in  current  use,  was 
assumed  as  the  standard.  And  the  subdivision  or  parts  of 
[  *  622  ]  the  dollar,   according  to  the  above  denominations,  *  are 
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adopted  as  the  most  convenient  division  of  the  dollar.     And  in  the 
following  year,  1793,'  2  Laws  U.  S.  338,  an  act  was  passed  regu- 
lating foreign  coin,  by  which,  among  other  things,  it  is  declared 
that  foreign  silver  coin  shall  pass  current  as  money  within  the  United 
States,  and  be  a  legal  tender  for  the  payment  of  ail  debts  and  de- 
mands, at  the  rates  therein  fixed     The  Spanish  milled  dollar  at  the 
rate  of  100  cents  for  each  dollar,  the  actual  weight  whereof  shall 
not  be  less  than  seventeen  pennyweights  and  seven  grains ;  and  in 
proportion  for  the  parts  6f  a  dollar.     The  dollar  and  parts  of  the  dol- 
lar are  here  made  current  by  law.     What  is  here  meant  by  parts  of  a 
dollar  ?     The  parts  of  a  dollar  having  been  recently  fixed  and  defined 
in  our  domestic  coin,  it  is  no  more  than  reasonable  to  conclude  that 
the  parts  of  a  dollar  here  adopted  in  relation  to  foreign  coin,  are 
referable  to  the  same  denomination  in  the  subdivision,  as  established 
in  the  domestic  coin.     The  value  of  the  foreign  dollar  is  fixed  in 
cents,  at  100  cents,  according  to  the  denomination  at  the  mint;  and 
the  same  rule  would  apply  to  the  parts  of  a  dollar  when  valued  in 
cents ;  and  there  is  no  denomination  of  silver  valued  at  30  cents,  the 
value  of  the  pistareen  found  by  the  jury.    By  this  act,  no  foreign 
coin  issued  after  the  1st  day  of  January,  1792*  shall  be  a  tender,  until 
samples  thereof  shall  have  been  found,  by  assay  at  the  mint  of  the 
United  States,  to  be  conformable  to  the  respective  standards  required* 
And  it  is  also  declared  by  this  act,  that  at  the  expiration  of  three 
years  next  ensuing  the  time  when  the  coinage  of  gold  and  silver, 
agreeably  to  the  act  establishing  the  mint,  shall  commence  at  the 
taint  of  the  United  States,  all  foreign  gold  coin  and  all  foreign 
silver  coin,  except  Spanish  milled  dollars,  and  parts  of  such  dollars, 
shall  cease  to  be  a  legal  tender.     And  it  would  be  incongruous  to 
suppose  that,  if  these  foreign  coins,  if  not  a  legal  tender,  would  be 
considered  as  made  current  by  law.     And  it  is  also  provided  by  this 
act,  in  order  to  fix  the  time  when  foreign  coin  should  cease  to  be  a 
tender,  that  the  President  shall  make  proclamation  of  the  time  when 
such  coinage  shall  commence.     The  President,  accordingly,  on  the 
22d  of  July,  1797,  issued   his  proclamation,  announcing  the  time 
when  the  coinage  commenced  at  the  mint,  and  declaring  that  all 
foreign  silver,  except  Spanish  milled  dollars  and  parts  of  such  dol- 
lars, will  cease  to  pass  current  as  money  on  the  15th  of  October  then 
next 

That  the  policy  of  the  government  was  to  withdraw  from  circula- 
tion, or  at  least  not  to  recognize  as  a  coin  made  current  by  law, 
foreign  coin,  as  soon  as  our  own  coinage  was  sufficient  to  answer 
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[  *  623  ]  the    *  metallic  circulation,  is  fairly   to  be  inferred   from 
the  provision,  that  ail  foreign  gold  and  silver  coin  (except 
Spanish  milled  dollars  and  parts  of  such  dollars)  which  shall  be  re- 
ceived in  payment  for  moneys  due  the  United  States,  after  coinage 
shall  begin  at  the  mint,  shall,  previous  to  their  being  issued  in  circu- 
lation, be  coined  anew,  in  conformity  to  the  act  establishing  the  mint. 
And  the  policy  of  the  government  being  to  establish  a  currency  under 
our  own  coinage,  and  according  to  our  own  denominations,  it  is  reason- 
able to  conclude  that  the  parts  of  a  Spanish  milled  dollar  mentioned  in 
this  law,  and  in  all  the  legislation  on  the  subject  when  the  same  lan- 
guage is  used,  is  in  reference  to  the  parts  of  a  dollar  according  to  the 
decision  in  the  act  of  1793.     The  act  of  1793  was  in  part  repealed  in 
1806, '  4  Laws  U.  S.  29 ;  and  another  law  regulating  the  currency  of 
foreign  coins  passed,  and  directing  at  what  rate  such  foreign  coin  shall 
pass  current,  retaining  the  same  standard  of  weight,  seventeen  penny- 
weights and  seven  grains,  as  the  Spanish  milled  dollar,  and  in  propor- 
tion for  the  parts  of  a  dollar ;  and  directing  the  secretary  of  the  trea- 
sury to  cause  assays  of  the  foreign  gold  and  silver  coin  to  be  had  at 
the  mint,  for  the  purpose  of  enabling  congress  to  make  such  alteration 
in  the  coin  made  current  by  that  act,  as  may  become  necessary,  from 
the  real  standard  of  such  foreign  coin ;  all  looking  to  the  same  policy 
with  respect  to  the  establishment  of  our  own  coinage,  and  in  refer- 
ence to  the  denominations  in  the  law  of  1792.    By  the  act  of  1806,1 
4  Laws  U.  S.  67,  for  the  punishment  of  counterfeiting  the  current 
coin  of  the  United  States,  it  is  made  felony  to  counterfeit  any  gold 
or  silver  coins  which  by  law  now  are,  or  hereafter  shall  be  made  cur- 
rent, or  be  in  actual  use  and  circulation  as  money  within  the  United 
States ;  clearly  embracing  money  in  circulation  which  was  not  made 
current  by  law ;  and  in  this  class  or  description  may  be  embraced 
the  small  silver  foreign  coin  under  25  cent*,  in  circulation  here.     But 
by  the  act  of  1825,  7  Laws  U.  S.  400,  §  20,  under  which  the  prisoner 
is  indicted,  this  class  of  currency  is  omitted,  and  the  offence  is  confined 
to  counterfeiting  such  foreign  gold  or  silver  coin  which  by  law  then 
was,  or  thereafter  might  be  made  current  in  the  United  States.     Tb* 
jury,  by  their  special  verdict,  find,  that  the  head  pistareen  has  for 
many  years  past  been  in  common  circulation  in  the  country.     The 
counterfeiting  such  coin,  under  the  act  of  1806,  would  be  felony ;  but 
not  under  the  act  of  1825,  unless  it  is  a  coin  made  current  by  law. 

From  this  view  of  the  several  acts  of  congress,  there  is  at 

[  *  624  ]  least  *  reasonable  grounds  to  conclude,  that  when  the  terms 

parts  of  a  dollar  are  used  in  these  laws,  it  is  in  reference  to 
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the  division  of  a  dollar,  as  established  at  the  mint ;  and  there  being 
no  such  part  as  a  twenty  cent  piece,  or  fifth  of  a  dollar,  we  think  the 
pistareen  is  not  a  coin  made  current  by  law.  But  if  this  is  a  doubtful 
construction  of  the  act,  it  ought  to  be  adopted  in  a  case  so  highly  penal 
as  the  present 

We  are  accordingly  of  opinion  that  the  questions  certified  to  this 
court  must  be  answered  in  the  negative. 


John  M'Learn  and  others,  aliens  and  subjects  of  the  King  of  Great 
Britain,  Appellants,  v.  James  Wallace,  a  citizen  of  the  State  of 
Georgia,  Administrator  of  James  Hendlet  M'Learn,  and  Archi- 
bald M'Lellan  and  wife,  citizens  of  the  State  of  South  Carolina. 
Archibald  M'Lellan  and  wife,  citizens  of  the  State  of  South 
Carolina,  Complainants,  v.  James  Wallace,  a  citizen  of  the  State 
of  Georgia,  Administrator  of  James  Hendlet  M'Learn,  deceased 
James  Wallace,  a  citizen  of  the  State  of  Georgia,  Administrator 
of  James  Hendley  M'Learn,  deceased,  v.  Archibald  M'Lellan 
and  wife,  citizens  of  the  State  of  South  Carolina,  and  John 
M'Learn  and  others,  aliens  and  subjects  of  the  King  of  Great 
Britain. 

10  P.  625. 

The  act  of  the  State  of  Georgia,  of  December  15,  1810,  concerning  escheats,  in  speaking  of 
leaving  no  heir,  does  not  mean  next  of  kin. 

Where  a  father  purchased  land,  and  suffered  a  judgment  for  the  purchase-money  which 
operated  as  a  Hen  on  his  real  and  personal  estate,  and  then  died,  and  his  son,  who  was  his 
sole  heir  and  distributee,  executed  a  mortgage  to  secure  the  debt  upon  the  personal  and 
real  estate,  and  died,  and  one  set  of  claimants  inherited  his  lands  and  another  were  entitled 
to  his  personalty,  held  that  the  mortgage  debt  must  be  borne  pro  rata  by  the  realty  and 
personalty. 

The  case  is  stated  in  the  opinion  of  the  court 

Berrien,  for  the  plaintiff 

Preston,  contra. 

•  JVTLean,  X,  delivered  the  opinion  of  the  court.  [  •  636  ] 

This  case  is  brought  before  this  court,  by  an  appeal  from 
the  decree  of  the  circuit  court  of  Georgia. 

From  the  evidence  in  the  case,  it  appears  that  Archibald  M'Learn 
purchased  a  tract  of  land  in  the  State  of  Georgia,  on  which  he  estab- 
lished a  rice  plantation,  paid  a  part  of  the  purchase-money,  and  suf- 
fered a  judgment  to  be  obtained  against  him  for  the  balance ;  that 
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he  afterwards  died,  leaving  James  H.  IVFLearn,  his  only  son  and 
devisee ;  that  the  property  of  the  deceased  consisted  chiefly 
[  *  637  ]  of  the  *  rice  plantation,  and  the  slaves  by  which  it  was  cul- 
tivated ;  and  that  under  the  laws  of  Georgia,  personal  as 
well  as  real  property  is  bound  by  a  judgment  That  the  devisee,  to 
obtain  possession  of  the  property,  gave  his  own  bond,  secured  by 
a  mortgage  on  the  land  and  slaves,  for  the  balance  of  the  judgment; 
he  afterwards  died,  leaving  a  part  of  this  debt  unsatisfied ;  and  that 
afterwards  the  mortgage  was  foreclosed  and  paid  by  a  sale  of  the 
land. 

The  complainants  are  aliens,  and  being  nearest  of  kin  to  the  de- 
ceased, claim  as  heirs,  under  the  law  of  Georgia,  the  personal  prop- 
erty, and  also  the  proceeds  of  the  real  estate,  after  the  mortgage  shall 
have  been  paid. 

The  defendants,  M'Lellan  and  wife,  who  are  more  remotely  con- 
nected with  the  deceased,  being  citizens,  claim  the  real  estate  as 
heirs,  and  contend  that  the  debts  should  have  been  paid  by  a  sale  of 
the  personal  property ;  and  that,  as  the  real  estate  has  been  sold  for 
this  purpose,  they  insist  that  the  proceeds  of  this  sale  should  be  paid 
to  them  out  of  the  personal  property. 

It  appears  that  after  the  sale  of  the  land,  on  application  of  James 
Wallace,  the  administrator,  the  personal  property  was  sold ;  and  the 
moneys  arising  from  this  sale,  as  also  a  surplus,  after  paying  the 
mortgage,  from  the  sale  of  the  real  estate,  remain  in  his  hands ;  and 
which  he  is  ready  to  pay  over,  as  the  court  shall  direct.  The  relation- 
ship of  the  respective  parties  to  the  deceased,  as  set  forth  in  their 
pleadings,  is  not  disputed. 

On  the  part  of  the  complainants  it  is  contended  that,  being  next 
of  kin  to  the  deceased,  under  the  laws  of  Georgia  they  inherit  the 
personal  property,  and  are  entitled  to  the  proceeds  on  the  sale  of  the 
lands.  That  the  personal  property  goes  to  them,  notwithstanding 
their  alienage  is  not  controverted  by  the  defendants ;  but  they  insist 
that  the  complainants  are  not  entitled  to  the  proceeds  of  the  real 
estate. 

By  an  act  of  the  legislature  of  Georgia,  entitled  an  act  to  explain 
and  amend  the  escheat  laws,  passed  the  15th  of  December,  1810,  it 
is  provided,  "  that  in  all  cases  where  a  citizen  of  this  State  or  of  the 
United  States,  shall  die,  or  may  have  died,  possessed  of  or  entitled 
to  any  real  estate,  and  shall  leave  no  heir  who  can  inherit  the  same, 
because  of  him  or  her  being  alien ;  that  in  such  case  the  said  real  estate 
shall  not  be  held  or  considered  subject  to  escheat,  but  the  executor 
or  administrator  of  such  deceased  citizen  shall  and  may  proceed, 
in   the  manner  pointed  out  by  law,  to  make  sale  of  such  real 
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•estate,  and  pay  over  the  proceeds  of  such  sale  to  the  [*638] 
devisee  or  devisees  named  in   the  will  of  such  deceased 
citizen,"  &a 

The  preamble  of  this  act  refers  only  to  the  estates  of  citizens  of 
Georgia  who  bequeathe  their  property  to  persons  residing  in  foreign 
parts ;  but  the  1st  section  seems  to  refer  as  well  to  cases  of  intestacy, 
as  where  wills  have  been  made. 

The  complainants  contend,  that  the  words  in  this  statute,  "  shall 
leave  no  heir  who  can  inherit,''  should  be  construed  to  mean,  shall 
leave  no  heir  next  of  kin,  or  devisee,  who  can  inherit,  by  reason  of 
alienage ;  that  then  the  real  property  shall  be  sold  and  the  proceeds 
paid  over  as  by  the  act  is  required.  And  that  this  construction  will 
give  effect  to  the  intention  of  the  legislature,  which  was,  to  remove 
the  disability  of  alienage  from  the  next  of  kin  or  devisee  of  a  deceased 
citizen. 

It  does  not  appear  that  a  construction  of  this  statute  has  been 
given  by  the  supreme  court  of  Georgia  ;  and  we  think  the  construc- 
tion contended  for  is  not  authorized  by  the  words  of  the  statute. 
Where  a  citizen  shall  die  leaving  no  heir,  must  mean  not  the  next  of 
kin,  but  an  heir  that  may  inherit  the  real  estate  under  the  laws  of 
Georgia. 

In  the  present  case,  the  wife  of  lVFLellan,  though  remotely  con- 
nected with  the  deceased,  is  within  that  degree  of  consanguinity 
which  may  claim  the  inheritance  under  the  law  of  descents;  and  of 
course  the  land  in  question  descended  to  her,  and  consequently  it 
cannot  be  sold  under  the  law  of  escheats,  for  the  benefit  of  the  foreign 
heir. 

This  construction  is  not  shaken  by  the  act  of  the  23d  December, 
1789,  which  provides  that,  "  should  any  case  arise  which  is  not  ex- 
pressly provided  for  by  this  act,  respecting  intestates9  estates,  the 
same  shall  be  referred  to  and  determined  by  the  common  law  of  this 
land,  as  it  hath  stood  since  the  first  settlement  of  this  State ;  ex- 
cept only,  that  real  and  personal  estate  shall  always  be  considered 
in  respect  to  such  distribution,  as  being  precisely  on  the  same 
footing." 

The  case  under  consideration  is  not  unprovided  for  by  the  laws  of 
the  State ;  as  the  personal  property  goes  to  the  next  of  kin,  though 
they  are  foreigners,  and  the  land  descends  to  the  domestic  heir. 

In  the  able  printed  argument  of  the  complainants'  counsel,  it  is 
contended  that  the  real  estate,  equally  with  the  personal,  constitutes 
assets  in  the  hands  of  the  executor  or  administrator ;  and  a  great 
number  of  statutes  are  referred  to,  in  order  to  sustain  this 
position.     The  *  administrator,  it  is  said,  may  sell  the  land,  [  *  639  ] 
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and  convey  it  under  the  sanction  of  the  court ;  and  that  in  many 
cases  it  is  sold  for  the  payment  of  debts,  in  preference  to  a  dis- 
position of  the  personal  property.  And  it  is  stated,  that  in  Georgia 
there  is  no  marshalling  of  assets,  as  in  some  other  States.  That  the 
creditor  may,  in  satisfaction  of  his  demand,  direct  the  personal  or 
real  estate  to  be  sold  at  his  option  ;  and  that  the  same  option  may  be 
exercised  by  the  defendant  in  execution. 

It  is  unnecessary  to  refer  to  the  various  statutes  of  the  State,  which 
have  been  noticed  by  the  counsel  for  the  complainants.  They  are 
similar  to  the  statutes  of  other  States,  which  make  the  real  estate  of 
deceased  persons  subject  to  sale  for  the  payment  of  debts ;  and,  un- 
der the  sanction  of  the  court,  on  the  application  of  the  administra- 
tors, authorize  the  sale  of  such  estate.  But  this  does  not  show  that, 
in  the  ordinary  course  of  the  administration,  the  personal  property  is 
not  the  primary  fund  for  the  payment  of  debts.  Indeed,  from  the  oath 
of  the  executor  or  administrator,  and  his  prescribed  duty,  as  well  as 
various  provisions  in  regard  to  the  sale  of  land  for  the  payment  of 
debts,  it  would  seem,  that  the  personal  property  in  the  State  of 
Georgia,  as  in,  perhaps,  every  other  State  of  the  Union,  should  be 
exhausted,  except  under  peculiar  circumstances,  before  the  land  can 
be  sold. 

The  general  management  of  the  real  estate,  it  seems,  in  Georgia, 
during  the  minority  of  the  heirs,  devolves  upon  the  executor  or  ad- 
ministrator ;  and  from  the  representations  of  certain  gentlemen  in 
the  State,  who  have  held  high  judicial  stations,  it  appears  that  the 
executor  or  administrator  does  exercise  a  very  great,  if  not  unlimited 
control  over  the  management  of  the  real  estate  of  the  deceased.  It 
is  insisted  that  the  real  estate  descends  to  the  administrator  as  as- 
sets, and  that  he  may  bring  an  action  of  ejectment  in  his  own  name, 
to  recover  the  possession  of  it. 

As  there  are  no  regular  reports  of  judicial  decisions  in  Georgia, 
we  can  derive  but  little  aid  from  the  adjudication  of  its  courts  on 
questions  which  arise  under  the  local  law.  But  in  the  view  which 
we  have  taken  of  this  case,  it  is  of  no  importance  to  ascertain  the 
respective  liabilities  of  the  personal  and  real  estate  of  deceased  per- 
sons, for  the  payment  of  debts ;  nor,  indeed,  what  may  be  the  duties 
of  an  executor  or  an  administrator  in  the  settlement  of  an  estate. 
These  would  be  important  in  a  controversy  between  the  representa- 
tives of  the  estate  and  its  creditors.  The  case  under  con- 
[  *  640  ]  sideration  *  does  not  arise  from  the  claim  of  creditors,  but 
it  involves  the  rights  of  distributees.  And  these  rights  are 
not  affected  by  the  ordinary  course  of  administration,  but  depend 
upon  the  peculiar  facts  of  the  case. 
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Had  the  debt  for  the  payment  of  which  the  land  was  sold,  been 
an  ordinary  debt  existing  against  the  estate,  and  the  payment  of 
which  was  expected  to  be  made  by  the  common  course  of  adminis- 
tration, there  could  be  little  or  no  difficulty  in  deciding  that  it  should 
have  been  paid  out  of  the  personal  assets ;  and  as  it  had  not  been  so 
paid,  to  direct,  as  prayed  for  by  M'Lellan  and  wife,  that  the  pay- 
ment from  the  real  estate  should  be  reimbursed  by  a  sale  of  the 
personal. 

At  the  decease  of  James  H.  M'Learn,  his  estate,  both  real  and 
personal,  was  incumbered  by  a  mortgage,  for  the  payment  of  which 
the  land  was  sold.  And  this  mortgage  was  given  in  discharge  of  a 
judgment  which  was  obtained  against  his  father,  Archibald  M'Learn, 
in  his  lifetime,  and  which  bound  the  reed  and  personal  property 
covered  by  the  mortgage.  A  considerable  part  of  this  debt  was  in- 
curred, it  seems,  by  the  purchase  of  this  plantation.  But  the  argu- 
ment that  the  vendor  and  his  assignee  have  an  equitable  lien  on  the 
land  for  the  purchase-money,  seems  not  to  be  well  founded. 

That  this  equitable  lien  exists  equally  in  the  hands  of  the  vendor 
or  his  assignee,  is  a  well-settled  principle ;  but  the  lien  was  dis- 
charged by  the  mortgage,  which  added  a  large  amount  of  personal 
property  to  the  real  estate  to  secure  the  payment  of  the  purchase- 
money. 

To  learn  the  nature  of  the  incumbrance  on  the  estate,  we  must 
look  to  the  mortgage  and  the  judgment,  both  of  which  created  a 
tien  upon  the  whole  property ;  and  also  to  the  debt  of  the  vendor,  for 
which  the  judgment  was  obtained.  The  lien  under  the  mortgage 
was  more  favorable  to  the  estate  than  the  lien  under  the  judgment 
for  which  it  was  substituted,  as  it  gave  time  to  the  devisee,  and 
placed  the  estate  in  his  possession  and  under  his  control. 

With  this  incumbrance,  created  in  the  manner  and  under  the  cir- 
cumstances stated,  did  this  estate,  both  real  and  personal,  on  the  de- 
cease of  James  H.  M'Learn,  descend  to  his  heirs.  The  personal 
estate  goes  to  the  foreign  heirs,  and  the  real  estate  to  the  domestic ; 
and  this  gives  rise  to  any  difficulty  which  exists  in  determining  this 
controversy. 

If  the  whole  estate  descended  either  to  the  foreign  or 
domestic  *  heirs,  it  would  be  an  ordinary  case  of  distribu-  [  *  641  ] 
lion ;  and  it  could  be  a  matter  of  little  importance  whether 
the  mortgage  were  paid  by  a  sale  of  the  real  or  personal  property. 
But  under  the  circumstances  of  the  case,  it  becomes  a  matter  of 
great  importance  to  the  respective  claimants,  out  of  which  fund  this 
mortgage  debt  shall  be  paid.  The  payment  of  it  out  of  the  real  or 
vol.  xii.  24 
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personal  property,  will  leave  but  a  small  balance  to  the  heirs  of 
that  fund. 

The  principles  of  this  case  are  not  changed  by  the  sale  of  the  prop- 
erty.  The  fnnds  realized  from  the  sale,  in  equity  partake  of  the 
same  character,  and  are  subject  to  the  same  rale  as  the  property  which 
they  represent  It  is,  therefore,  a  matter  of  no  importance  whether 
the  debt  has  been  paid  out  of  the  personal  or  real  fund ;  or  indeed, 
whether  it  has  been  paid  at  all.  The  court  must  consider  the  case  as 
though  the  real  estate  were  still  vested  in  the  South  Carolina  heirs, 
and  the  personal  property  in  the  heirs  who  live  in  Scotland.  In  the 
final  decree,  it  will  be  necessary  to  act  upon  the  funds  as  they  now 
exist  in  the  hands  of  the  administrator. 

The  important  question  must  now  be  considered,  how  this  mort- 
gage debt  shall  be  discharged.  Shall  it  be  paid  out  of  the  real  estate, 
or  out  of  the  personal,  or  out  of  both  ? 

That  the  land  should  not  be  wholly  exempt  from  this  incumbrance, 
is  clear  by  every  rule  of  equity  which  applies  to  cases  of  this  descrip- 
tion. In  addition  to  the  consideration  that  the  mortgage  binds  the 
land,  the  fact  that  a  considerable  part  of  the  debt  was  incurred  for 
its  purchase,  cannot  be  wholly  disregarded.  Nor  would  it  comport 
with  the  principles  of  equity  to  make  the  whole  debt  a  charge  upon 
the  land,  to  the  exemption  of  the  personal  property ;  as  the  lien  of 
the  mortgage  covers  the  personal  as  well  as  the  real  property,  and  as 
at  least  a  part  of  the  debt  was  contracted  on  other  accounts  than  the 
purchase  of  the  land. 

The  rights  of  the  foreign  heirs,  under  the  laws  of  Georgia,  are  to 
be  regarded  equally  as  those  of  the  domestic  heirs.  Each  have  inter- 
ests in  the  property  of  the  deceased,  which  are  alike  entitled  to  the 
consideration  and  protection  of  a  court  of  chancery. 

Suppose  James  H.  M' Learn  had  died  leaving  a  will,  by  which  he 
devised  different  tracts  of  land  to  different  persons  capable  of  taking 
by  devise,  and  the  entire  real  estate  was  incumbered  by  a  mortgage, 
or  other  lien,  which,  after  the  will  took  effect,  had  been  paid  by  sale 
of  one  of  the  tracts  of  land.  Could  a  court  of  chancery  hesitate,  in 
such  a  case,  to  require  a  contribution  from  the  devisees,  not 
[  *  642  ]  affected  *  by  the  sale,  so  as  to  make  the  lien  a  charge  upon 
all  the  land  ?  The  plainest  dictates  of  justice  would  require 
this,  whether  regard  be  had  to  the  rights  of  the  devisees,  or  to  the 
intention  of  the  testator.  And  is  not  the  case  put  analogous  to  the 
one  under  consideration  ? 

By  the  act  of  the  elder  AC  Learn,  his  property,  both  real  and  per- 
sonal, was  incumbered. 

The  heirs,  both  foreign  and  domestic,  of  the  younger  M'Leara, 
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who  take  this  property,  take  it  charged  with  the  continued  incum* 
brance.  That  JameB'M'  Learn  bad  a  right,  and  was  bound  to  con* 
tinue  this  charge  upon  his  property,  no  one  will  dispute.  He  might 
have  left  the  debt,  with  the  consent  of  the  creditor,  if  there  had  been 
no  prior  lien,  to  be  discharged  out  of  his  estate,  as  the  law  author- 
ized ;  and  in  such  case  it  would  have  been  payable  out  of  the  perso- 
nal  estate.  Or  he  might  have  made  the  debt  a  specific  charge  on  his 
personal  property,  or  on  his  real ;  but  he  did  neither.  He  charged  its 
payment,  in  pursuance  of  the  judgment  lien,  on  his  property  both 
personal  and  reaL 

This  lien,  as  between  the  distributees,  fixes  the  rule  by  which  their 
rights  must  be  decided.  The  domestic  heirs  cannot  claim  to  receive 
the  land  free  from  the  lien  of  the  mortgage,  nor  can  the  foreign  heirs 
claim  the  personal  property  exempt  from  it  In  equity,  it  would  seem 
that  each  description  of  heirs  should  contribute  to  the  payment  of 
the  mortgage  debt,  in  proportion  to  the  fund  received.  This  rule, 
while  it  would  do  justice  to  the  parties,  would  give  effect  to  the  in- 
tention of  the  ancestor.  That  intention  is  clearly  shown  by  the  lien 
created  on  the  property,  and  by  the  rules  of  equity,  such  intention 
must  be  regarded. 

The  decision  of  this  case  must  rest  upon  familiar  and  well  estab* 
lished  principles  in  equity ;  and  these  principles  will  be  shown  by  a 
reference  to  adjudicated  cases.  In  the  case  of  Pollexfen  v.  Moore,  3 
Atk.  272,  it  appears,  Moore,  in  his  lifetime,  agreed  to  purchase  an 
estate  from  the  plaintiff  for  £1,200,  but  died  before  he  had  paid  the 
whole  purchase-money.  Moore,  by  will,  after  giving  a  legacy  of  .£800 
to  the  defendant,  his  sister,  devises  the  estate  purchased  and  all  his 
personal  estate  to  John  Kemp,  and  makes  him  his  executor.  The 
executor  commits  a  devastavit  on  the  personal  estate  and  dies,  and 
the  estate  descends  upon  his  son  and  heir  at  law.  Pollexfen  brought 
his  bill  against  the  representative  of  the  real  and  personal  estate  of 
Moore  and  Kemp,  to  be  paid  the  remainder  of  the  purchase-money. 
Mrs.  Moore,  the  sister  and  legatee  of  Thomas  Moore,  brings 
her  *  cross-bill,  and  prays,  if  the  remainder  of  the  purchase-  [  *  643  ] 
money  should  be  paid  to  Pollexfen  out  of  the  personal  estate 
of  Moore  and  Kemp,  that  Bhe  may  stand  in  his  place,  and  be  con- 
sidered as  having  a  hen  upon  the  purchased  estate  for  her  legacy  of 
£800.  And  the  lord  chancellor  said :  "  That  the  estate  which  has 
descended  from  John  Kemp,  the  executor  of  Moore,  upon  Bayle 
Kemp,  comes  to  him  liable  to  the  same  equity  as  it  would  have  been 
against  the  father  who  has  misapplied  the  personal  estate ;  and  in 
order  to  relieve  Mrs.  Moore,  I  will  direct  Pollexfen  to  take  his  satis- 
faction upon  the  purchased  estate,  because  he  has  an  equitable  lien 
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both  upon  the  real  and  personal  estate,  and  will  leave  this  last  fund 
open,  that  Mrs.  Moore,  who  can  at  most  be  considered  only  as  a 
simple  contract  creditor,  may  have  a  chance  of  being  paid  out  of  the 
personal  assets." 

This  case  shows,  that  in  England  the  rale  which  requires  the  per- 
sonal property  to  be  first  applied  in  the  payment  of  debts,  is  deviated 
from  where  the  justice  of  the  case  and  the  rights  of  parties  interested, 
require  it 

Had  the  debt  due  to  Pollexfen  been  directed  to  be  paid  out  of  the 
personal  property,  it  would  have  left  no  part  of  that  fund  to  pay  the 
legacy  of  Mrs.  Moore ;  and  for  this  reason  the  debt  was  decreed  to 
be  paid  out  of  the  land.  Now  if  the  mortgage  debt,  in  the  present 
case,  shall  be  directed  to  be  paid  out  of  the  personal  fund,  it  would 
defeat  the  foreign  heirs,  whose  claim  to  this  property  under  the  law 
of  Georgia,  cannot  be  less  strong  than  a  bequest. 

In  3  Johns.  Ch.  Rep.  252,  it  is  laid  down,  as  between  the  represent 
tatives  of  the  real  and  personal  estate,  that  the  land  is  the  primary 
fund  to  pay  off  a  mortgage.  And  2  Bro.  57,  Lord  Kenyon,  as  master 
of  the  rolls,  laid  down  the  same  rule ;  that  where  an  estate  descends, 
or  comes  to  one  subject  to  a  mortgage ;  although  the  mortgage  be 
afterwards  assigned,  and  the  party  enter  into  a  covenant  to  pay  the 
money  borrowed ;  yet  that  shall  not  bind  his  personal  estate. 

There  is  no  doctrine  better  established  than  that  the  purchase  of 
land,  subject  to  a  mortgage  debt,  does  not  make  the  debt  personal ; 
and  on  the  question  being  raised,  such  debt  has  been  uniformly 
charged  on  the  land.  And  this  principle  is  not  changed  where  addi- 
tional security  has  been  given. 

In  the  case  of  Evelyn  v.  Evelyn,  2  P.  Wms.  659,  where  A  mort- 
gaged the  land  for  £1,500;  and  his  son  B  covenanted  with  the 
assignee  of  the  mortgage  to  pay  the  money,  he  succeeded  to 
[  *  644  ]  the  *  premises  after  the  death  of  his  father,  and  died  intes- 
tate. The  question  was,  whether  his  personal  estate,  under 
the  covenant,  should  be  applied  in  payment  of  the  mortgage ;  and  it 
was  decided  that  the  land  should  be  charged,  and  the  covenant  was 
only  considered  as  additional  security. 

In  the  case  of  Waring  v.  Ward,  7  Ves.  334,  Lord  Eldon  says : 
'•'  The  principle  upon  which  the  personal  estate  is  first  liable  in  gen- 
eral cases  is,  that  the  contract  primarily  is  a  personal  contract;  the 
personal  estate  receiving  the  benefit;  and,  being  primarily  a  personal 
contract,  the  land  is  bound  only  in  aid  of  the  personal  obligation  to 
fulfil  that  personal  contract"  It  has  long  been  settled,  therefore,  that 
upon  a  loan  of  money,  the  party  meaning  to  mortgage,  in  aid  of  the 
bond,  covenant  or  simple  contract  debt,  if  there  in  neither  bond  nor 
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covenant ;  his  personal  estate,  if  he  dies,  must  pay  the  debt  for  the 
benefit  of  the  heir.  But  suppose  a  second  descent  cast ;  and  the 
question  arises,  the  personal  estate  of  the  son,  and  his  real  estate, 
descended  to  the  grandson ;  then  the  personal  estate  of  the  son  shall 
not  pay  it,  as  it  never  was  the  personal  contract  of  the  son. 

And  this  is  the  well-established  rule  on  this  subject  If  the  con* 
tract  be  personal,  although  a  mortgage  be  given,  the  mortgage  is 
considered  in  aid  of  the  personal  contract ;  and,  on  the  decease  of  the 
mortgagor,  his  personal  estate  will  be  considered  the  primary  fund, 
because  the  contract  was  personal ;  but  if  the  estate  descend  to  the 
grandson  of  the  mortgagor,  then  the  charge  would  be  upon  the  land, 
as  the  debt  was  not  the  personal  debt  of  the  immediate  ancestor. 

And  so,  if  the  contract  was  in  regard  to  the  realty,  the  debt  is  a 
charge  on  the  land.  It  is  in  this  way  that  a  court  of  chancery,  by 
looking  at  the  origin  of  the  debt,  is  enabled  to  fix  the  rule  between 
distributees. 

In  the  case  under  consideration,  the  mortgage  was  given  by  James 
EL  M'Learn,  but  it  was  not  given  to  secure  a  debt  created  by  him.  * 
The  mortgage  merely  changed  the  security,  but  did  not  affect'  the 
extent  of  the  judgment  lien.  And  this  judgment  was  obtained, 
chiefly,  for  the  purchase-money  of  the  estate.  In  effect,  the  debt  for 
which  the  judgment  was  obtained  against  Archibald  M'Learn,  and 
for  which  the  mortgage  was  given,  constituted  an  equitable  lien  on 
the  land ;  and  had  the  mortgage  covered  only  the  land,  it  must  have 
been  considered  the  primary  fund.  The  debt  for  which  the  mortgage 
was  given,  was  not  the  personal  contract  of  James  H.  M'Learn,  but 
the  contract  of  his  ancestor  in  the  purchase  of  the  estate. 
But  *  if  the  contract  was  personal,  and  might  have  been  a  [  *  645  s 
charge  on  the  personal  estate  devised  to  James  H.  M'Learn, 
yet  the  character  of  the  debt,  in  this  respect,  is  changed  in  the  hands 
of  the  present  heirs.  In  the  language  of  Lord  Eldon,  this  debt  can- 
not be  a  charge  on  the  personalty,  because  it  was  not  created  by  the 
personal  contract  of  James  H.  M'Learn. 

This,  under  the  authorities  cited,  would  be  the  rule  for  the  pay- 
ment of  the  mortgage  debt,  if  James  H.  M'Learn  had  not  executed 
a  mortgage  on  the  personal  as  -well  as  the  real  property,  which,  as 
devisee,  he  received  from  his  father. 

■  This  mortgage  on  the  personal  property  cannot  be  considered  in 
the  light  of  additional  surety  to  the  lien  which  before  existed.  If  it 
could  be  considered  in  this  light,  the  land  would  still  be  the  primary 
fund,  and  the  personal  mortgage  as  surety  or  auxiliary  to  the  land. 
But  this  mortgage  can  in  no  respect  be  considered  as  additional 
surety.     It  might  have  been  so  considered  in  reference  to  the  equita- 
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ble  lien  of  the  vendor  for  the  purchase-money,  as  such  lien  was  lim- 
ited to  the  land ;  but  the  lien  of  the  judgment  obtained  against  the 
ancestor  of  James  H.  MP  Learn,  and  for  which  the  mortgage  was  sub- 
stituted, extended,  as  before  remarked,  to  the  personal  as  well  as  real 
estate  of  the  defendant. 

The  debt  then  for  which  the  mortgage  was  given  did  not  arise 
from  the  personal  contract  of  James  H.  M'Learn,  but  by  the  contract 
of  his  ancestor;  and  the  mortgage  was  given  in  discharge  of  the 
judgment.  This  created  no  new  lien  upon  the  personal  property. 
It  came  to  James  H.  M'Learn,  under  the  will  of  his  father,  subject  to 
the  lien  of  the  judgment.  The  mortgage  then  did  not  and  was  not 
intended  to  create  any  new  charge  upon  the  personalty ;  but  to  con- 
tinue, in  a  different  form,  that  which  already  existed 

In  this  view  the  charge  on  the  personal  estate  can  no  more  be  dis- 
regarded than  the  charge  upon  the  real ;  and  in  this  respect  this  case 
differs  from  the  cases  referred  to.  The  charge  on  both  funds,  under 
the  mortgage,  may  be  compared  to  a  will  devising  the  funds  to  the 
'  respective  heirs  now  before  the  court,  as  the  statute  provides ;  and 
leaving  the  debt  as  a  charge  upon  his  real  and  personal  property. 
Can  any  doubt  that  such  a  bequest  would  be  considered  by  a  court 
of  chancery  as  a  charge  upon  both  funds  ?  Now,  although  James 
EL  M'Learn  has  made  no  will,  as  in  the  supposed  case,  yet  he  gave  a 
mortgage  to  continue  the  charge  on  the  personal  property  which  ex- 
isted under  the  judgment;  and  the  law  of  Georgia  fixes  the 
[  *  646  ]  rule  *  of  descent  This  act  of  the  ancestor,  connected  with 
the  Georgia  law  of  descent,  gives  as  decided  and  clear  a 
direction  to  the  property,  both  real  and  personal  under  the  mortgage, 
as  if  in  his  last  will  James  H.  M'Learn  had  so  devised  it.  Both 
funds  being  charged  with  the  mortgage  debt  must  be  applied  to  its 
payment,  in  proportion  to  their  respective  amounts.  And  as  the 
property,  both  real  and  personal,  has  been  converted  into  money,  the 
proportionate  part  of  each  can  be  applied  to  this  payment  without 
difficulty. 

And  any  debts  of  the  estate  not  covered  by  the  mortgage  must  be 
paid  out  of  the  personal  fund. 

As  the  decree  of  the  circuit  court  was  not  made  in  conformity  to 
this  view  of  the  case,  that  decree  must  be  reversed ;  and  the  cause 
remanded  to  that  court,  with  instruction  to  enter  a  decree  in  conform- 
ity to  this  opinion. 
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A  paymaster  in  the  army,  appointed  under  the  act  of  April  24,  1816,  (8  Stats,  at  Large, 
297.)  is  not  entitled  to  the  pay  and  emoluments  of  a  major  of  cavalry,  only  to  those  of  a 
major  of  infantry. 

The  case  is  stated  in  the  opinion  of  the  court 

Jones,  for  the  plaintiff! 

Butler^  (attorney-general,)  contrd. 

Wayne,  X,  delivered  the  opinion  of  the  court.  [  *  650  ] 

This  is  a  writ  of  error  from  the  district  court  of  the 
United  States   for  the   district  of   Missouri,  to   have  a  judgment 
reversed,  which  was  rendered  for  the  United  States,  against  the  plain- 
tiff in  error. 

It  was  admitted  on  the  trial,  that  the  defendant  had  served  as  pay- 
master of  the  army,  duly  appointed  as  such,  from  the  34th  of  April, 
1816,  to  the  31st  of  May,  1831.  That  the  amount  claimed 
front  him  *  by  the  United  States  was  the  difference  between  [  *  651  ] 
the  pay  and  emoluments  allowed  by  the  accounting  officers 
of  the  treasury  to  the  defendant,  and  the  amount  claimed  and  retained 
by  him  during  the  period  of  his  service.  The  defendant  had  retained 
the  pay  and  emoluments  allowed  by  law  to  officers  of  the  general 
staff  of  the  army,  of  the  rank  of  major.  Upon  the  trial,  the  defend- 
ant offered  as  evidence  two  army  registers ;  one  published  by  the 
adjutant  and  inspector-general  of  the  army  in  August,  1816,  the 
other  published  in  1831,  which  had  been  delivered  to  himself  and 
other  officers  of  the  army.  In  both,  the  officers  of  the  pay  depart- 
ment are  arranged  as  belonging  to  or  appertaining  to  the  general 
staff  of  the  army.  He  also  offered  as  evidence  a  general  order,  issued 
by  the  major-general  commanding  in  chief,  dated  at  head  quarters  of 
the  army,  adjutant-general's  office,  Washington,  the  11th  June,  1832; 
which  directs,  that  the  general  staff  is  to  include  the  officers  of  the 
pay  department.  These  registers,  and  the  general  order,  the  court 
refused  to  allow  to  be  read  as  evidence  to  the  jury ;  and  no  further 
evidence  being  offered  by  the  defendant,  he  moved  the  court  to  in- 
utruct  the  jury : — 

1.  That  the  defendant  is  entitled  to  the  pay  and  emoluments  allowed 
by  law  to  the  officers  of  the  general  staff  of  the  army,  of  the  rank  of 
major ;  that  is  to  say,  the  pay  and  emoluments  allowed  to  majors  of 
light  dragoons  by  the  act  of  congress  of  the  12th  April,  1808.1 
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2.  That  if  the  jury  find,  from  the  evidence,  that  the  defendant  was, 
from  the  24th  April,  1816,  to  the  time  of  the  statement  of  the  account 
read  in  evidence,  an  officer  in  the  general  staff  of  the  army ;  he  is 
entitled,  for  the  time  he  has  served,  to  the  pay  and  emoluments 
allowed  by  law  to  the  officers  of  the  general  staff  of  the  rank  of 
major. 

The  court  refused  to  give  the  instructions ;  and  instructed  the  jury 
that  the  defendant,  in  virtue  of  his  office,  was  entitled  only  to  receive 
the  pay  and  emoluments  of  a  major  of  infantry. 

These  registers,  however,  and  the  general  order  of  the  major-gen- 
eral, with  the  general  regulations  of  the  army  printed  and  published 
by  the  war  department  in  the  year  1825,  have,  since  the  writ  of  error 
was  sued  out,  been  admitted,  by  the  consent  of  the  attorney-general, 
to  be  a  part  of  the  original  record,  as  if  they  had  been  referred  to  and 
stated  in  the  bill  of  exceptions,  and  had  been  proved  on  the  triaL 
And  it  is  further  admitted  by  the  attorney-general  and  the  defend- 
ant's counsel,  that  the  custom  and  usage  of  the  army  have  always 
been,  to  class  the  officers  of  the  pay  department  among  the  officers 
of  the  general  staff  of  the  army ;  and  that  since  the  act  of 
[  *  652  ]  *the  24th  April,  1816,  for  the  organization  of  the  general 
staff,  &a,  it  has  been  the  invariable  usage  and  practice  of 
the  treasury  department,  and  of  the  proper  accounting  officers,  to 
allow  the  pay  and  emoluments  of  a  major  of  cavalry  to  the  assistant 
adjutants-general,  to  the  assistant  inspectors-general,  to  the  deputy 
quartermasters-general,  and  to  the  topographical  engineers;  and 
since  the  act  of  the  2d  March,  1821,1  to  majors  on  ordnance  duty, 
and  to  the  quarter-masters. 

It  is  but  proper,  however,  to  remark,  that  the  court  did  right  in 
rejecting  the  registers  and  general  order,  when  the  defendant  offered 
them  as  evidence  on  the  trial.  The  registers  are  compilations  issued 
and  published  to  the  army  by  the  direction  of  the  secretary  at  war, 
in  the  exercise  of  his  official  authority ;  and  when  authenticated  by 
him,  would  be  evidence  of  the  facts,  strictly  so,  they  may  contain ; 
such  as  the  names  of  officers,  date  of  commissions,  promotions,  resign 
nations,  and  regimental  rank,  brevet  and  other  rank,  or  the  depart- 
ment of  the  army  to  which  officers  belong ;  but  from  none  of  these 
can  an  inference  be  drawn  by  a  jury  to  establish  the  pay  and  emolu- 
ments of  officers ;  as  they  are  provided  for  by  law,  and  must  be  de- 
termined by  the  court  when  they  are  doubtful,  and  the  subject  of 
dispute  in  a  suit  between  an  officer  and  the  United  States.  Nor  can 
such  registers  be  evidence  of  the  correctness  of  any  classification  of 
the  officers  of  departments  into  a  general  staff  of  the  army;  for 
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though  they  are  probably  correct,  being  prepared  bf  persons  whose 
professional  duty  it  is  to  be  well  informed  upon  the  subject,  and  who, 
from  their  familiarity  with  military  science  and  the  general  arrange- 
ment of  armies,  are  supposed  to  be  expert  interpreters  of  the  acts  of 
congress  for  the  organization  of  our  army ;  still,  what  officers  are  of 
the  staff,  or  general  staff,  depends  upon  acts  of  congress,  which  are 
to  be  expounded  by  the  courts,  when  an  officer  claims  a  judicial 
determination  of  his  rights  as  to  pay  and  emoluments,  from  its  having 
been  arranged  as  belonging  to  the  staff. 

However,  we  are  not  now  called  on  to  say  what  officers  make  up 
the  general  staffs  or  what  departments  of  the  army  may  be  assigned 
to  it,  or  are  comprehended  in  it  by  the  acts  of  congress ;  nor  is  it 
necessary  for  the  decision  of  this  case,  to  deny  that  paymasters  may 
not  be  arranged  as  of  the  staff,  under  the  act  of  the  2d  March,  1821. 
Considering  the  staff  as  a  central  point  of  military  operations,  whence 
should  proceed  all  general  orders  for  the  army,  the  orders  of  detail, 
of  instruction,  of  movement,  all  general  measures  for  sub- 
sisting, *  paying,  and  clothing  the  army ;  and  as  the  admin-  [  *  653  ] 
istrative  organ  of  all  supplies  for  the  military  service  and 
land  defence  of  the  country ;  it  seems  to  us,  that  paymasters,  from 
their  duties  and  responsibilities,  should  be  classed  with  the  general 
staff;  and  we  presume  it  has  been  done  under  the  act  of  the  2d  March, 
1821,  which,  without  being  express  upon  the  point,  has  rendered  in- 
determinate the  previous  acts  of  congress  fixing  with  certainty  the 
officers  composing  the  staff  Conceding,  then,  for  the  purposes  of 
this  argument,  that  paymasters  are  of  the  staff;  does  it  strengthen 
the  claim  of  the  defendant  to  the  pay  and  emoluments  of  a  major  of 
cavalry? 

The  position  taken  in  favor  of  cavalry  pay  is,  that  paymasters, 
being  of  the  general  staff,  are  entitled,  by  the  third  section  of  the  act 
of  the  24th  April,  1816,  to  the  pay  and  emoluments  allowed  by  law 
to  the  officers  of  the  general  staff  of  the  rank  of  major.  The  third 
section  declares,  "that  regimental  and  battalion  paymasters  shall 
receive  the  pay  and  emoluments  of  majors,"  without  the  additional 
words  of  cavalry  or  infantry.  The  ninth  section  of  the  same  act 
secures  to  the  several  officers  of  the  staff  the  privileges,  pay,  and  emo- 
luments of  the  act  of  the  3d  March,  1813.1  By  the  third  section  of 
that  act,  the  assistant  adjutants-general,  assistant  inspectors-general, 
deputy  quartermasters-general,  and  assistant  topographical  engineers, 
are  declared  to  have  the  brevet  rank  and  the  pay  and  emoluments 
of  a  major  of  cavalry.  These  are  the  officers  of  the  staff,  upon  an 
equality  with  whom,  in  regard  to  pay  and  emoluments,  it  is  con* 
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tended  that  paymasters  are  placed  by  the  act  of  the  24th  April,  1816. 
The  question  depends  entirely  upon  the  construction  of  the  acts  of 
congress.  Having  examined  them,  we  are  of  opinion  that  congress 
meant,  by  the  words  "  the  pay  and  emoluments  of  major,"  those  of 
a  major  of  infantry. 

It  was  urged,  however,  in  the  argument,  against  this  conclusion, 
that  congress,  in  referring  to  the  pay  of  major  to  fix  that  of  paymas- 
ters, when  there  are  different  amounts  of  pay  allowed  to  majors, 
according  to  the  nature  of  the  service,  had  reference  to  those  whose 
duties  are  most  analogous  to  that  of  paymasters,  and  who  belong  to 
the  same  branch  of  service.  That  paymasters  belong  to  the  staff  of 
the  army;  and  all  officers  of  the  staff  who  receive  the  pay  of  major, 
are  allowed  cavalry  pay*  That  there  was  a  strong  analogy  between 
deputy  quarter-masters  and  paymasters,  both  being  of  the  staff  and 
disbursing  officers,  which  raised  a  fair  and  strong  presump- 
[  *  654  ]  tion  that  *  congress  intended  paymasters  should  receive  the 
same  pay  and  emoluments  as  deputy  quartermasters,  or 
majors  of  the  staff. 

Upon  these  suggestions  of  analogy,  we  remark ;  it  will  not  be  pre- 
tended, before  the  act  of  1816  was  passed,  that  any  relation  existed 
between  paymasters  and  the  officers  of  the  staff  receiving  the  pay  of 
a  major  of  cavalry,  to  enable  the  former  to  have  their  pay  graduated 
by  that  standard  In  all  the  acts  of  congress,  providing  for  the  ap- 
pointment of  paymasters,  whether  they  were  regimental  or  district 
paymasters,  or  whether  they  were  to  be  selected  from  the  line  of  the 
army,  or  from  citizens  not  of  the  army ;  the  pay  was  fixed  in  refer- 
ence to  the  duties  and  responsibilities  of  the  appointment,  without 
reference  to  any  connection  of  paymasters  with  the  staff,  and  without 
regard  to  any  analogy  of  duty  between  paymasters  and  any  officer 
of  the  staff.  In  truth,  the  only  analogy  existing  between  paymasters 
and  any  officer  of  the  staff,  is  that  to  deputy  quarter-masters ;  both 
being  disbursing  officers.  The  want  of  general  analogy,  then,  shows 
that  congress  could  not  have  been  influenced  in  fixing  the  pay  of 
paymasters  by  any  such  consideration ;  and  the  particular  analogy 
between  them  and  a  single  class  of  officers,  in  a  single  point,  is  insuf- 
ficient to  sustain  such  a  presumption.  Besides,  the  act  relied  upon 
to  establish  the  equality  contended  for,  makes  a  difference  between 
paymasters  and  the  officers  of  the  staff,  in  regard  to  rank ;  enough  of 
itself  to  account  for  the  larger  pay  and  emoluments  allowed  to  the 
latter.  They  have  the  brevet  rank  of  majors  of  cavalry,  which  is  not 
given  to  paymasters ;  and  to  the  latter  the  law  allows  no  rank*  The 
language  of  the  act  of  1813,  referred  to  in  the  ninth  section  of  the  act 
of  1816,  is,  that  the  assistant  adjutants-general,  assistant  inspectors- 
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general,  deputy  quartermasters-general,  and  topographical  engineers, 
shall  have  the  "  brevet  rank,"  and  the  pay  and  emoluments  of  a 
major  of  cavalry.  The  section  of  the  act  of  1816,  fixing  the  pay  of 
paymasters,  omits  the  words  u  brevet  rank."  As  well  might  it  be 
contended  that  they  should  have  it,  as  that  the  words  of  cavalry 
should  be  added  to  the  word  major.  One  would  do  no  more  violence 
to  rules  for  the  construction  of  statutes  than  the  other ;  but  both 
would  be  in  harmony  with  the  principle  applied  in  this  instance,  to 
give  the  paymasters  cavalry  pay.  Hank,  of  itself,  in  every  service,  is 
a  good  ground  for  a  distinction  in  pay :  and  though  it  has  not  been 
followed,  or  has  rather  been  abandoned  in  ours,  in  favor  of  the  brevet 
rank  of  officers  in  the  line  and  staff,  it  should  be  presumed 
to  apply  to  persons  having  rank,  and  those  *who  have  none.  [  *  655  ] 
Cavalry  pay,  then,  having  been  claimed  on  the  ground  of 
equal  grade  in  the  staffs  the  fact  being  otherwise,  nothing  is  left  to 
sustain  the  claim. 

But  it  will  be  asked,  by  what  considerations  is  it  determined  that 
the  pay  and  emoluments  of  paymasters  are  those  of  a  major  of  in- 
fantry ?  We  answer :  first,  that  all  the  previous  legislation  of  con- 
gress, from  the  earliest  period  of  the  government,  and  its  practice, 
give  a  rule  which  should  be  decisive  of  this,  question.  The  acts, 
from  1792 l  to  the  2d  March,  1821,  (the  last  upon  the  subject,)  show 
that  congress,  in  determining  at  different  times  the  pay  of  paymas- 
ters, have  always  fixed  it  with  reference  to  the  pay  of  an  officer  in 
the  line,  with  such  additional  compensation  as  was  deemed  to  be  a 
remuneration  for  increased  duty  and  responsibility;  whether  the 
selection  was  to  be  made  from  subalterns  of  the  army,  or  from  citi- 
zens ;  and  when  the  latter,  where  there  was  a  deviation,  it  has  been 
by  giving  a  fixed  monthly  compensation*  This  uniformity  of  prac- 
tice certainly  outweighs  any  presumption  that  can  be  raised  from 
the  9th  section  of  the  act  of  1816,  that  there  was  to  be  a  sudden 
change  of  it  in  favor  of  staff  pay ;  especially  so,  when  the  9th  sec- 
tion can  only  be  received  as  providing  for  a  certain  officer,  officially 
designated  in  the  act  of  1813,  and  entirely  independent  of  the  3d 
section  of  the  act  of  1816,  which  had  already  fixed  the  pay  of  pay- 
masters. It  would  be  verj  difficult  to  connect  the  two  sections,  the 
third  and  ninth,  in  any  way,  to  bear  upon  each  other ;  and  the  mis- 
take in  doing  it  has  arisen  from  going  out  of  the  statute,  and  ingraft- 
ing upon  the  intention  of  congress  the  exterior  consideration  that 
paymasters  had  been  arranged  under  the  general  staff. 

Again,  when  the  acts  speak  of  regimental  and  battalion  paymas- 
ters, these  laws  must  necessarily  refer  to  the  existing  composition  of 

1 1  State,  at  Large,  241. 
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the  army,  whether  it  be  made  up  of  all,  or  one,  of  the  different  arms 
of  defence ;  and  cannot,  without  great  violence,  be  supposed  to  mean 
one  of  them  not  comprehended  in  the  existing  military  establish- 
ments of  the  country.  So  also,  when  the  law  speaks  of  a  major,  the 
term  is  most  naturally  considered  as  having  been  used  in  reference 
to  such  officers  of  that  rank,  and  of  such  regiments  actually  being 
of  the  army,  or  to  the  army  as  it  exists ;  and  when  it  is  used  with- 
out regimental  designation,  implies  a  major  of  infantry ;  this  arm  of 
defence  having  been  made  the  main  body  of  modern  armies.  We 
think  military  men  must  so  understand  it ;  because  in  this,  as  in  all 
other  cases  where  distinct  parts  form  the  minor  portion,  the 
[  *  656  ]  larger  *  or  main  body  is  understood  without  particular  desig- 
nation, and  the  minor  requires  it,  to  ascertain  with  certainty 
what  part  is  referred  to  as  spoken  of.  So  that  where  the  9th  section 
of  the  act  of  the  2d  March,  1821,  declares  that  there  shall  be  fourteen 
paymasters,  with  the  pay  and  emoluments  of  regimental  paymasters  , 
and  when,  to  ascertain  what  the  pay  and  emoluments  are,  we  have 
to  resort  to  the  3d  section  of  the  act  of  1816,  and  there  find  it  to  be 
those  of  a  major ;  the  law  must  mean  a  regimental  and  not  a  staff 
major,  a  major  of  infantry.  Certainly,  it  should  not  be  tortured  to 
mean  a  major  of  one  of  the  arms  of  defence  or  kinds  of  regiment  of 
which  there  is  none  in  the  army.  When  the  act  of  1816  was  passed, 
cavalry  did  not  form  a  part  of  the  army ;  consequently,  no  such  rank 
as  major  of  cavalry  existed,  by  which  the  pay  of  paymasters  could 
nave  been  graduated.  But  it  was  urged  in  argument  that  there 
was  such  a  thing  as  the  pay  of  a  major  of  cavalry,  subsisting  in  legal 
contemplation.  There  was ;  but  for  no  other  purpose  than  as  giving 
the  standard  of  pay  to  certain  staff  officers.  It  is  not  probable  that 
congress,  when  fixing  the  pay  of  paymasters,  referred  to  what  only 
existed  in  contemplation  of  law,  in  preference  to  what  existed  in  fact, 
to  guide  its  determination. 

But  another,  and  the  only  remaining  consideration  to  which  we 
shall  allude,  as  decisive  of  the  interpretation  here  given  to  the  3d 
section  of  the  act  of  1816,  is  the  contemporaneous  exposition  and 
practice  under  it  by  the  accounting  officers  of  the  treasury,  and  acted 
upon  by  congress,  when  five  years  afterwards  it  reorganized  the  pay 
department  of  the  army.  The  9th  section  of  the  act  of  the  2d  of 
March,  1821,  to  reduce  and  fix  the  military  peace  establishment, 
declares  that  there  shall  be  one  paymaster-general,  with  the  present 
compensation,  and  fourteen  paymasters,  with  the  pay,  &c.  of  regi- 
mental paymasters.  This  act,  in  reference  to  the  paymaster-general, 
is  positive  in  continuing  the  existing  compensation ;  and  the  term 
regimental,  applied  to  the  paymaster,  is  to  be  taken  in  the  sense  in 
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which  it  is  used  in  the  act  fixing  the  peace  establishment,  or  to  the 
kinds  of  regiment  of  which  the  army  was  to  be  composed ;  and  as 
continuing  the  paymasters  upon  the  footing  they  actually  were,  and 
had  been  for  five  years,  in  regard  to  pay  and  emoluments.  Con- 
gress knew  what  these  were,  and  cannot  be  supposed  to  have  intended 
to  reenact  the  law  of  1816,  with  the  construction  of  it  here  con- 
tended for,  in  opposition  to  the  practice  of  the  treasury  department 
tinder  it 
Judgment  affirmed* 


Matthew   St.  Clair  Clarke,  Plaintiff  in  Error,  v.  Conrad 

Kownslar. 

10  P.  657. 

It  it  not  error  for  the  circuit  court  to  refute  to  give  an  instruction  concerning  the  legal  effect 

of  facte,  of  which  there  is  no  proof. 

Error  to  the  circuit  court  of  the  United  States  for  the  District  of 
Columbia. 

Coze,  for  the  plaintiff  in  error. 

Dunlap  and  Key  for  the  defendant 

Story,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  circuit  court  of  the  District  of  Cokun 
bia  for  the  county  of  Washington. 

Eownslar  brought  the  original  action  in  November,  1832,  against 
Clarke,  upon  the  following  letter  of  guarantee :  u  Mill  Creek,  Vir- 
ginia. Conrad  Kownslar :  Dear  sir,  if  you  will  make  James  Miles 
of  this  city  your  agent,  as  you  intimated  to  him,  I  will  see  your 
money  paid  in  due  course  of  sales.  He  asks  five  per  cent  commis- 
sion, and  will  take  all  intended  for  this  market  He  wishes  an  an- 
swer. Your  obedient  servant,  Matthew  St  Clair  Clarke.  Washing- 
ton, the  27th  of  September,  1828"  Kownslar  received  the  letter,  and 
sent  paper  accordingly  to  Miles,  between  November,  1828,  and  De- 
cember, 1829,  amounting  (as  the  declaration  avers)  to  the  value  of 
$8,396.75,  part  of  which  paper  was  afterwards  returned ;  and  upon 
the  sales  of  the  residue  there  remains  due  and  unpaid  (as  the  decla- 
ration avers)  to  Kownslar,  the  sum  of  $4,238.62£,  after  deducting 
commissions ;  to  recover  which  sum  the  action  was  brought 

*  At  the  trial,  upon  the  general  issue,  a  verdict  was  found  [  *  668  ] 
for  the  plaintiff,  upon  which  judgment  was  rendered  in  his 
favor;  and  the  present  writ  of  error  is  brought  to  revise  that  judg- 
ment     Two  bills  of  exceptions  were  taken,  the   second  only  of 
vol.  xii.  26 
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which  ia  now  before  the  court  for  consideration,  excepting  only  so  * 
far  as  the  evidence  contained  in  the  first  is  referred  to  in  the  latter. 
It  appears  from  these  bills  of  exceptions,  that,  at  the  trial,  the  plain- 
tiff offerad  in  evidence  the  letter  of  guarantee,  and  then  the  testimony 
of  Miles,  who  proved  that  he  was  a  commission  merchant  in  the  city 
of  Washington  for  the  sale  of  paper  and  other  articles  of  stationery : 
that  he  received  consignments  of  such  articles  from  several  persons, 
who  were  not  in  any  manner  secured  or  guaranteed  by  any  persona 
for  their  consignments ;  and  also  further  testified,  that  after  the  said 
letter  was  written  the  plaintiff  sent  sundry  packages  of  paper  to  him 
for  sale,  and  that  before  he  sent  the  same  he  informed  Miles  that  he 
had  received'  the  said  letter  from  the  defendant,  and  should  send  it. 
On  cross-examination,  he  further  proved  a  letter,  (dated  November  4, 
1828,)  accompanying  the  packages  first  sent,  and  also  certain  articles 
of  agreement  entered  into  between  Clarke  and  the  witness  (dated 
the  1st  of  October,  1828)  ;  both  of  which  papers  are  in  the  record ; 
and  that,  after  the  said  paper  was  received  from  the  plaintiff  by  Miles, 
the  defendant  (Clarke)  knew  of  it ;  and  was  then,  and  afterwards, 
in  the  habit  of  inspecting  the  books  kept  by  the  witness,  in  which  the 
paper,  as  received  by  the  witness  from  the  plaintiff,  and  the  sales 
made  thereof  from  time  to  time,  as  the  same  was  received  and  sold, 
were  entered.  He  further  testified,  that  on  the  28th  of  April,  1830, 
he  terminated  his  business  as  such  commission  merchant ;  made  a 
general  assignment  of  all  his  stock,  books,  &c,  to  the  defendant,  who 
took  possession  under  the  same  of  various  articles  then  in  the  store 
of  Miles ;  but  never  did  take  possession  of,  or  exercise  any  control 
over,  the  paper  so  lying  in  his  said  store  belonging  to  the  plaintiff;  but 
the  same  was  delivered  to  and  received  by  the  plaintiff.  The  assign- 
ment was  then  introduced. 

These  are  all  the  facts  stated  in  the  first  bill  of  exceptions.  The 
second  proceeded  to  state,  that  after  the  testimony  so  given,  the  plain- 
tiff proved,  by  Miles,  that  the  usage  and  practice  of  commission  mer- 
chants in  the  city  of  Washington  was  to  sell  either  on  credit  or  cash 
the  articles  consigned.  But  that  as  soon  as  the  proceeds  of  sales  are 
received  by  such  commission  merchant,  he  at  once  becomes  respon- 
sible to  the  consignor  for  the  proceeds,  and  is  not  entitled  to 
[  *  659  ]  any  *  credit  for  the  same.  He  further  gave  in  evidence  the 
books  of  Miles,  and  two  certain  drafts  for  $1,000  each,  with 
the  indorsements  and  protests  of  the  same.  Each  of  these  drafts  was 
dated  at  Mill  Creek,  October  31st,  1829,  drawn  on  Miles  and  pay- 
able to  the  order  of  Lewis  Hoff,  Esq.,  cashier;  one  in  ten  days  after 
date,  the  other  in  thirty  days  after  sight,  and  were  each  accepted  by 
Miles  or  the  5th  of  November  of  the  same  year. 
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The  plaintiff  farther  offered  to  prove  by  Miles,  and  he  testified, 
that  when  he  accepted  these  drafts  be  had  no  funds  from  the  collec- 
tion of  sales  of  the  plaintiff's  paper ;  but  accepted  the  same  in  expec- 
tation of  making  such  collections,  which,  however,  he  was  not  able 
to  make.  The  defendant  then  gave  in  evidence  certain  letters  of  the 
plaintiff  to  Miles,  dated  on  the  13th  of  May,  and  the  17th  of  October, 
1829.  The  first  letter,  after  speaking  of  paper  sent,  and  of  other  paper 
dtf  the  plaintiff  on  hand,  &c«,  added :  "  You  will  please  to  send  me  a 
check  for  the  amount  you  advised  I  should  draw  on  you  for,  at  thirty 
days.  By  so  doing  you  will  have  eight  to  ten  days  after  date  till  it 
will  be  presented  for  pay."  The  second,  after  asking  for  information 
by  the  bearer,  how  Miles  comes  on  with  the  sale  of  his  paper,  &c., 
added :  w  My  draft,  I  presume,  will  be  presented  soon.  I  hope  you 
Will  not  suffer  it  to  be  returned."  The  plaintiff  then  read  to  the  jury 
the  account  between  him  and  Miles,  showing  the  amount  claimed  in 
fte  suit. 

The  defendant's  counsel  then  prayed  the  court  to  instruct  the  jury 
as  follows :  That,  if  they  shall  believe  from  the  said  evidence,  that 
according  to  the  ordinary  usage  of  the  business  of  commission  mer- 
chants in  the  city  of  Washington,  in  which  Miles  was  engaged,  and 
in  which  he  acted  in  receiving,  selling,  and  accounting  for  the  paper 
consigned  to  him,  no  credit  was  allowed  or  given  to  such  commission 
merchant ;  and  that  without  the  knowledge,  privity,  or  consent  of  the 
said  defendant,  the  plaintiff  drew  upon  Miles  for  the  sums  of  money 
Which  he  had  received  as  the  proceeds  of  said  sales  of  his  paper,  so 
made  by  Miles,  which  drafts  were  payable  at  distant  days  or  periods  r 
that  then  such  drafts,  so  drawn  as  aforesaid  and  accepted  by  Miles, 
payable  according  to  their  tenor,  amount  to  a  credit  given  by  the 
plaintiff  to  Miles ;  and  that  such  credit,  so  given,  constitutes  a  new 
agreement  and  discharges  the  defendant  from  his  liability  on  his  said 
letter  of  guarantee.  The  court  refused  to  give  the  instruction  as 
prayed;  and  to  this  refusal  the  defendant  excepted;  and 
*  the  propriety  of  this  refusal  constitutes  the  sole  point  for  [  *  660  ] 
our  consideration. 

We  give  no  opinion  upon  the  instruction,  as  matter  of  law,  be- 
cause we  are  of  opinion  that  there  was  no  evidence  whatsoever  before 
the  jury,  which  called  upon  the  court  to  give  it;  and  that  upon  this 
account  it  was  properly  refused.  There  was  no  proof  before  the  jury 
that  Miles,  at  the  time  of  the  acceptance  of  the  drafts,  had  any  money 
in  his  hands,  which  he  had  received  as  the  proceeds  of  the  sales  of 
the  paper  of  the  plaintiff.  The  drafts,  being  payable  at  future  times, 
the  mere  acceptance  of  them  by  Miles,  did  not  establish  any  such 
fact ;   for  it  is  a  known   and  ordinary  course  of  business  for  such 
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acceptances  to  be  made,  not  only  when  the  acceptor  has  funds  in  bis 
hands,  but  also  when  funds  are  expected  to  be  received  by  him  before 
the  maturity  of  the  drafts ;  and  indeed  often,  for  the  accommodation 
of  the  drawers  when  the  acceptor,  being  a  commission  merchant,  has 
the  property  on  hand,  out  of  the  sales  of  which  he  expects  to  reim- 
burse himself  for  the  advance.  The  theory  of  the  law,  which  sup- 
poses the  acceptor  to  have  funds  of  the  drawer  in  his  hands,  is  a 
theory  mainly  intended  for  the  security  of  third  persons,  and  leaves 
the  transaction  to  be  judged  of  between  the  parties  themselves,  ac- 
cording to  the  ordinary  course  of  business  between  them.  But  with* 
out  resorting  to  these  considerations,  the  fair  presumption  would 
seem  to  be,  in  cases  like  the  present,  that  drafts  drawn  payable  at 
future  periods,  were  designed  to  reach  funds  not  yet  received,  but  to 
be  received  at  the  maturity  of  the  bills.  The  present  case,  however, 
does  not  stand  upon  presumptions.  Here  is  positive  proof  from  Miles, 
(who  seems  to  have  been  the  only  witness  in  the  case,)  that  at  the 
time  he  accepted  the  bills  he  had  no  funds  in  his  hands,  but  that  he 
expected  to  make  collections,  which  however  he  did  not  make.  And 
the  written  documents  in  no  shape  shake  his  testimony.  Indeed,  a 
part  of  the  very  instruction,  as  framed,  seems  founded  upon  the 
credibility  of  that  testimony.  So  that  we  do  not  perceive  how,  con- 
sistently with  the  rules  of  law,  the  instruction  could  be  given ;  as 
there  was  no  evidence  before  the  jury  conducing  to  prove  the  facts  on 
which  it  was  founded. 

The  judgment  is  therefore  affirmed,  with  six  per  cent  damages  and 
costs. 


The  Mayor,  Aldermen,  and  Inhabitants  of  New  Orleans, 

Appellants,  v.  The  United  States. 

10  P.  662. 

The  United  States  do  not  own  the  public  quays  on  the  Mississippi  River  in  the  city  of  New 

Orleans,  nor  the  land  made  in  front  thereof  by  accretion. 
That  land  may  be  dedicated  to  the  public  use  without  vesting  the  legal  title  in  a  corporate 

body,  is  settled. 
Upon  the  facts  of  this  case,  it  was  held  that  there  was  such  a  dedication  of  certain  lands  ia 

New  Orleans,  while  Louisiana  was  held  by  France,  and  that  it  was  recognized,  and  the 

uses  continued,  while  that  province  was  held  by  Spain. 
Under  the  laws  of  France  and  Spain,  though  the  crown  had  power  to  regulate  the  public  use 

of  such  places,  it  could  not  destroy  it,  save  by  an  exercise  of  the  right  of  eminent  domain* 
The  erection  of  certain  public  buildings  upon  a  public  place,  and  even  the  unadvised  grants 

in  fee  of  portions  of  the  land,  held  not  to  be  strong  evidence  against  the  public  right. 
The  treaty  of  cession  of  Louisiana  to  the  United  States  could  not  enlarge  the  constitutional 

powers  of  the  latter,  and  those  powers  do  not  enable  the  United  States  to  have  or  exercise 

that  police  control  over  public  places  within  the  State  of  Louisiana  which  belonged  to 

the  crown  of  France,  or  Spain. 
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Appeal  from  the  district  court  of  the  United  States  for  East 
Louisiana.  The  nature  of  the  proceeding  and  the  facts  and  docu- 
ments on  which  the  court  acted  are  stated  in  the  opinion  of  the 
court. 

Webster  and  Livingston,  for  the  appellants. 
Butler,  (attorney-general,)  for  the  United  States. 

•  MTjean,  J.,  delivered  the  opinion  of  the  court  [  *710  ] 

This  case  is  brought  before  this  court  by  an  appeal  from 
the  decree  of  the  district  court  for  the  eastern  district  of  Louis- 
iana. 

•Under  a  practice  which  is  peculiar  to  Louisiana,  the  [  *  711  ] 
attorney  of  the  United  States,  on  their  behalf,  presented  a 
petition  to  the  court ;  which  represented  that  the  mayor  of  the  city 
of  New  Orleans,  in  pursuance  of  an  ordinance  of  the  city  council, 
had  advertised  for  sale,  for  a  day  then  past,  and  was  about  to  adver- 
tise anew,  for  sale,  in  lots,  the  vacant  land  included  between  Ursuline 
Levee  and  Garrison  streets,  and  the  public  road  in  the  city  of  New 
Orleans;  and  also,  the  vacant  land  included  between  Custom-house 
Levee  and  Bienville  street,  and  the  public  road  in  the  said  city. 

And  the  petitioner  further  stated,  that  by  the  treaty  of  cession1  of 
the  late  province  of  Louisiana  by  the  French  Republic  to  the  United 
States  of  America,  the  United  States  succeeded  to  all  the  antecedent 
rights  of  France  and  Spain,  as  they  then  were,  in  and  over  the  said 
province ;  the  dominion  and  possession  thereof,  including  all  lands 
which  were  not  private  property ;  and  that  the  dominion  and  posses- 
sion of  the  said  vacant  lands,  ever  since  the  discovery  and  occupation 
of  the  said  province  by  France,  remained  vested  in  the  sovereign ; 
and  bad  not,  at  anytime  prior  to  the  date  of  said  treaty,  been  granted 
by  the  sovereign  to  the  city.  And  the  petitioner  prayed  for  an  in- 
junction to  restrain  the  city  council  from  selling  the  land,  or  doing 
any  other  act  which  shall  invade  the  rightful  dominion  of  the  United 
States  over  said  land,  or  their  possession  of  it;  and  a  perpetual  in- 
junction was  prayed. 

To  this  petition  the  mayor,  aldermen,  and  inhabitants  of  the  city 
answered,  and  denied  the  material  facts  and  allegations  in  the  peti- 
tion ;  and  they  specially  denied  that  the  dominion  and  possession  of 
the  land,  at  the  time  Louisiana  was  ceded  to  the  United  States,  were 
vested  in  either  the  king  of  Spain  or  the  sovereign  of  France,  either 
as  vacant  land  or  under  any  other  denomination. 
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And  in  a  supplemental  answer  the  respondent*  gay,  that  the  inhab- 
itants of  the  city  of  New  Orleans  are  the  true  and  lawful  proprietary 
of  the  vacant  lots  they  have  been  enjoined  not  to  sell 

1.  "  Because  all  the  space  of  ground  which  exists  between  the  front 
line  of  the  houses  of  the  city  and  the  River  Mississippi  was  left  by 
the  king  of  France,  under  the  name  of  quays,  for  the  use  and  benefit 
of  the  inhabitants  of  the  city. 

2.  "  Because  if  since  the  foundation  of  the  city  of  New  Orleans 
said  space  of  ground  becagte  wider  than  wa$  necessary  for  the  public 
use,  and  the  quays  of  the  city,  it  was  in  consequence  of  an  increase 

formed  by  alluvion  in  the  greatest  part  of  the  front  of  tbe 
[*712]  *city;   and  the  works  which  were  necessarily  made  from 

time  immemorial  by  thetinhabitante  of  the  city,  or  at  their 
expense,  to  the  levee  in  front  thereof  to  advance  it  nearer  to  the  river 
than  it  was  formerly, 

3.  "Because,  by  the  laws  of  Spain  which  were  in  force  at  the  time 
when  said  alluvions  were  formed,  and  said  works  were  made,  alluvion* 
formed  by  rivers  in  front  of  cities  belonged  to  the  inhabitants  thereof; 
who  may  dispose  of  the  same  as  they  think  it  convenient,  on  their 
leaving  what  is  necessary  to  tbe  public  use," 

And  the  respondents  say,  that  the  vacant  lots  are  of  great  value ; 
and  cannot  be  disposed  of  unless  they  shall  be  indemnified  by  the 
government,  &c» 

A  general  replication  was  filed  by  the  district  attorney  in  behalf  of 
the  United  State*. 

Statements  of  facts  signed  by  tbe  parties  appear  in  the  record 

If  this  cause  be  considered  on  tbe  broad  ground  on  which  it  is  pre* 
sented  by  the  facts  and  the  arguments  of  counsel,  it  is  one  of  great 
importance.  In  one  view,  the  title  to  property  of  the  value  of  several 
millions  of  dollars,  depends  upon  its  decision ;  and  in  any  aspect  in 
which  it  may  be  considered,  principles  of  the  civil  law,  and  tbe 
usages  and  customs  of  the  governments  of  France  and  Spain ;  and 
also,  it  is  insisted,  important  principles  of  the  common  law,  as 
well  as  the  effect  of  certain  acts  of  our  own  government,  are  in- 
volved. 

In  the  able  arguments  which  have  been  heard  at  the  bar,  these 
topics  have  been  elaborately  examined  and  variously  illustrated ;  and 
it  now  becomes  the  duty  of  tbe  court  to  pronounce  their  opinion  in 
the  case.  Being  constituted  the  organ  of  that  opinion,  the  matters  in 
controversy  will  be  considered  under  the  following  arrangement 

1.  The  rights  of  the  plaintiffs  in  error,  by  the  principles  of  tbe  com? 
mon  law, 

2.  Their  rights  under  tbe  laws  and  usages  of  France  and  Spain. 
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&  The  interest  of  the  United  States  in  the  property  claimed  by  the 
city,  and  their  jurisdiction  over  it. 

That  property  may  be  dedicated  to  public  use,  is  a  well-established 
principle  of  the  common  law.  It  is  founded  in  public  convenience, 
and  has  been  sanctioned  by  the  experience  of  ages.  Indeed,  without 
such  a  principle,  it  would  be  difficult,  if  not  impracticable,  for  society 
in  a  state  of  advanced  civilization,  to  enjoy  those  advan- 
tages which  *  belong  to  its  condition,  and  which  are  assen-  [  *  713  ] 
tial  to  its  accommodation. 

The  importance  of  this  principle  may  not  always  be  appreciated, 
but  we  are  in  a  great  degree  dependent  on  it  for  our  highways,  the 
streets  of  our  cities  and  towns,  and  the  grounds  appropriated  as  places 
of  amusement  or  of  public  business,  which  are  found  in  all  our  towns* 
and  especially  in  our  populous  cities* 

It  is  not  essential  that  this  right  of  use  should  be  vested  in  a  cor* 
porate  body ;  it  may  exist  in  the  public,  and  have  no  other  limitation 
than  the  wants  of  the  community  at  large. 

This  court  had  occasion  to  consider  this  doctrine  in  two  important 
and  leading  oases,  which  lately  came  before  them,  and  which  are 
reported  in  6  Peters.  The  first  one  was  The  City  of  Cincinnati  v* 
The  Lessee  of  White,  6  Pet  43L 

In  1789,  the  original  proprietors  of  Cincinnati  designated,  on  the 
plan  of  the  town,  the  land  between  Front  street  and  the  Ohio  River, 
as  a  common  for  the  use  and  benefit  of  the  town  forever*  A  few 
years  afterwards,  a  claim  was  set  up  to  this  comment  by  a  person 
who  had  procured  a  deed  from  the  trustee  in  whom  the  fee  of  the 
land  was  vested,  and  who  had  entered  upon  the  common,  and  claimed 
the  right  of  possession.  The  proof  of  dedication  being  made  out  to 
the  satisfaction  of  the  court,  they  sustained  the  rights  claimed  by  the 
city.  At  the  time  the  plan  of  the  city  was  adopted  by  the  proprie- 
tors, and  this  ground  was  marked  on  the  plat  as  a  common,  they  did 
not  in  fact  possess  the  equitable  title  to  the  space  dedicated ;  but  they 
shortly  afterwards  purchased  the  equitable  title,  and  it  was  held  that 
under  the  purchase  the  prior  dedication  was  good. 

In  their  opinion,  the  court  refer  to  a  great  number  of  decisions  of 
this  court  and  others,  in  this  country,  and  also  of  the  highest  courts 
in  England,  to  sustain  the  principles  upon  which  the  decision  was 
founded.  The  doctrine  is  now  so  well  settled,  and  so  generally 
understood,  that  it  cannot,  be  necessary  to  cite  authorities  in  support 
of  it. 

In  the  case  of  Barclay  et  ai  v.  Howell's  Lessee,  6  Pet,  498,  the 
same  principle  was  sanctioned,  as  applicable  to  facts  somewhat  va- 
liant from  those  which  constituted  the  Cincinnati  case. 
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In  1784,  the  representatives  of  William  Penn,  in  whom  the  pro- 
prietary right  of  Pennsylvania  was  vested,  by  their  agent,  laid  ottt 
the  town  of  Pittsburg.  The  original  plan  of  the  town,  the  court  say, 
"  shows  that  it  was  laid  out  into  lots,  streets,  and  alleys,  from 
[  *  714  ]  the  *  junction  of  the  Alleghany  and  Monongahela  rivers, 
extending  up  the  latter  to  Grant  street.  With  the  exception 
of  Water  street,  which  lies  along  the  bank  of  the  Monongahela,  all 
the  streets  and  alleys  of  the  town  were  distinctly  marked  by  the  sur- 
veyor, and  their  width  laid  down.  Near  the  junction  of  the  rivers, 
the  space  between  the  southern  line  of  the  lots  and  the  Monongahela 
River  is  narrow,  but  it  widens  as  the  lots  extend  up  the  Yiver. 

"  From  the  plan  of  the  town  it  does  not  appear  that  any  artificial 
boundary,  as  the  southern  limit  of  Water  street,  was  laid  down. 
The  name  of  the  street  is  given  and  its  northern  boundary,  but  the 
space  to  the  south  is  left  open  to  the  river.  All  the  streets  leading 
south  terminate  at  Water  street,  and  no  indication  is  given  in  the 
plat,  or  in  any  part  of  the  return  of  the  surveyor,  that  it  did  not  ex- 
tend to  the  river,  as  it  appears  to  do  by  the  face  of  the  plat." 

And  the  surveyor  being  dead,  his  declarations  at  the  time  of  mak- 
ing the  survey,  that  Water  street  should  extend  to  the  river,  were 
sanctioned  as  evidence ;  and  it  appearing  that  the  convenience  of  the 
town  required  the  extension  of  this  street  to  the  river ;  and  there  be- 
ing no  statement  or  line  marked  on  the  plat  of  the  town  as  opposed 
to  it ;  and  as  the  public  for  thirty  years  or  more,  in  some  parts  of  the 
town,. had  thus  used  the  street;  and  that  property  had  been  bought 
and  sold  in  reference  to  it,  in  this  form ;  it  was  held  to  be  sufficient 
evidence  of  its  having  been  dedicated  to  the  public.  The  street  thus 
extended  afforded  a  large  and  convenient  space  for  commercial  pur* 
poses  along  the  shore  of  the  river,  beyond  what  was  required  for  a 
street. 

On  the  26th  of  September,  1712,  about  thirty-eight  years  after 
Louisiana  had  been  taken  possession  of  by  Lasalle,  in  the  name  of 
the  king  of  France,  a  charter  was  granted  by  the  king  to  Crozat,  con- 
ferring on  him  exclusive  rights  for  commercial  and  other  purposes, 
over  a  great  extent  of  country,  which  included  the  territory  that  now 
forms  the  State  of  Louisiana. 

The  absolute  property  in  fee-simple  was  vested  in  him,  of  all  the 
lands  he  should  cultivate,  with  all  buildings,  &c.,  he  taking  from 
the  governor  and  intendant  grants,  which  were  to  become  void  on  the 
land  ceasing  to  be  improved. 

The  laws,  edicts,  and  ordinances  of  the  realm,  and  the  custom  of 
Paris,  were  extended  to  Louisiana.  This  charter  was  afterwards 
surrendered  by  Crozat  to  the  king,  and  a  new  one  was  granted  on 
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the  6th  of  September,  1717,  to  a  corporation  styled  the 
Western  Company.    *  The  land,  coasts,  harbors,  and  islands  [  *  715  ] 
in  Louisiana  were  granted  to  this  company,  as  they  had 
been  to  Crozat,  "  it  doing  faith  and  homage  to  the  king  and  furnish- 
ing a  crown  of  gold,  of  the  weight  of  thirty  marks,  at  each  mutation 
of  the  sovereignty." 

The  power  is  given  to  this  company  to  grant  land  allodially.  And 
under  its  auspices,  the  ground  where  the  city  of  New  Orleans  now 
stands  was  selected  as  a  place  for  the  principal  settlement  of  the 
province.  A  short  time  afterwards,  the  foundation  of  the  city  was 
laid,  by  the  construction  of  a  few  huts  and  other  improvements.  In 
1724}  and  also  in  1728,  by  the  facta  proved,  it  seems,  maps  of  the 
town  were  made,  on  which  the  vacant  space,  now  in  controversy, 
was  designated  by  the  name  of  quay. 

The  Western  Company  continued  to  act  under  its  charter  until 
January,  1732,  when,  with  the  king's  leave,  the  charter  was  surren- 
dered, and  a  retrocession  was  made  by  the  company  of  the  "  property, 
lordships,  and  jurisdiction  of  Louisiana." 

The  town  of  New  Orleans  was  established,  and  the  plan,  as  desig- 
nated in  the  maps  referred  to,  adopted,  while  the  country  was  under 
the  jurisdiction  of  the  Western  Company ;  and  the  dedication  to 
public  use,  of  the  vacant  space  in  contest,  was  made  by  it,  so  far  as 
a  dedication  is  shown  by  the  plan  and  the  indorsement  of  the  word 
quay  upon  it 

In  the  agreed  facts,  a  quay  is  admitted  to  be  a  vacant  space  be- 
tween the  first  row  of  buildings  and  the  water's  edge,  and  is  used  for 
the  reception  of  goods  and  merchandise  imported  or  to  be  exported. 
In  the  civil  code  of  Louisiana,  a  quay  is  said  to  be  "  common  prop- 
erty, to  the  use  of  which,  all  the  inhabitants  of  a  city,  and  even  stran- 
gers, are  entitled  in  common,  such  as  the  streets  and  public  walks." 

The  term  is  well  understood  in  all  commercial  countries;  and 
whilst  there  may  be  some  differences  of  opinion  as  to  its  definition, 
there  can  be  little  or  none  in  regard  to  the  popular  and  commercial 
signification  of  it  It  designates  a  space  of  ground  appropriated  to 
the  public  use ;  such  use  as  the  convenience  of  commerce  requires. 

This  entire  vacant  space  has  been  used  for  the  purposes  to  which 
it  was  appropriated,  with  but  occasional  and  slight  interruptions,  to 
small  portions  of  it,  from  the  establishment  of  the  designation  of  the 
quay  in  1724,  until  the  present  time.  The  interruptions  referred  to 
were  not  such  as  deprived  the  public  of  the  proper  use  of  the  ground. 
They  were  generally  of  a  temporary  nature,  and  were  per- 
mitted, •  where  private  accommodation  was  in  some  degree  [  •  716  J 
connected  with  the  public  convenience.     Temporary  shops 
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and  bathe,  which  were  constructed  upon  this  ground,  were  of  this 
character. 

The  public  established,  at  different  times  and  for  different  purposes, 
buildings  of  a  more  permanent  description ;  but  these  were  Tendered 
necessary  for  the  public  service,  and  they  seem  not  to  have  encroached, 
to  any  injurious  extent,  on  the  public  use  of  the  quay. 

Borne  of  these  buildings  have  long  since  disappeared,  and  any  of 
them  which  may  still  remain  do  not  subject  the  city  or  the  public  to 
any  inconvenience. 

The  city  authorities,  at  an  early  day,  would  scarcely  be  expected 
to  object  to  the  construction  Of  barracks  on  this  space,  for  the  accom- 
modation of  the  soldiers,  which  were  there  stationed  for  the  protec- 
tion of  the  city.  And  much  less  would  they  be  expected  to  object 
to  the  use  of  the  common  for  the  occasional  performance  of  military 
evolutions. 

The  custom-house  and  public  warehouse,  erected  on  this  ground 
by  the  Spanish  government,  have  disappeared ;  and  the  construction 
of  the  present  custom-house  on  the  quay,  by  the  federal  government, 
in  1819,  cannot  be  considered  as  affecting  the  original  dedication. 

It  may  be  convenient  for  the  city  to  have  the  custom-house  situ- 
ated on  this  ground,  and  it  does  not  interrupt  the  public  use. 

Two  or  three  grants  to  small  lots  of  ground  within  this  common, 
were  made  under  the  Spanish  authorities;  but  under  the  present 
head  of  inquiry,  it  is  unnecessary  to  examine  whether  these  acts  were 
not  the  exercise  of  arbitrary  power  by  the  Spanish  officers,  and,  being 
in  derogation  of  vested  rights,  should  not  be  held  as  nullities. 

If  these  titles  were  given  in  the  exercise  of  a  discretion,  still,  they 
would  not  go  to  abrogate  a  vested  right,  only  to  the  extent  of  the 
titles.    But  this  question  will  be  more  particularly  examined  hereafter. 

Suppose,  on  the  common  at  Cincinnati,  or  on  the  vacant  space 
connected  with  Water  street  at  Pittsburg,  it  bad  been  proved  that 
the  State  had  constructed  a  custom-house,  or  temporary  barracks, 
would  such  acts  have  been  considered  as  disproving  a  dedication  ? 
Clearly  they  would  not;  nor  would  grants  for  one  or  two  lots  within 
either  space,  unadvisedly  issued,  and  in  derogation  of  vested  rights, 
have  been  so  considered. 

The  title  to  Penn  and  his  heirs  was  allodial,  and  we  have 
[  *  717  ]  seen  *  that  the  Western  Company  was  authorized  to  make 
such  titles.  Like  the  heirs  of  Penn,  the  Western  Company 
was  proprietor  of  a  great  extent  of  territory,  and  the  dedications  were 
made  under  circumstances  somewhat  similar ;  but  the  proof  of  dedi- 
cation of  the  common  or  quay  at  New  Orleans,  is  incomparably 
stronger  than  was  found  in  the  Pittsburg  case. 
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It  appears  that  this  quay  has  been  greatly  enlarged,  by  the  allu* 
vial  formations  of  the  Mississippi  River,  and  from  this  fact  an  argu- 
ment is  drawn  against  the  right  of  use  in  the  city,  at  least  to  the 
extent  asserted.  • 

The  history  of  the  alluvial  formations  by  the  action  of  the  -waters 
of  this  mighty  river,  is  interesting  to  the  public,  and  still  more  so  to 
the  riparian  proprietary 

The  question  is  well  settled  at  common  law,  that  the  person  whos* 
land  is  bounded  by  a  stream  of  water,  which  changes  its  course  grad 
ually  by  alluvial  formations,  shall  still  hold  by  the  same  boundary, 
including  the  accumulated  soiL  No  other  rule  can  be  applied  on 
just  principles.  Every  proprietor  whose  land  is  thus  bounded,  is 
subject  to  loss  by  the  same  means  which  may  add  to  his  territory ; 
and  as  he  is  without  remedy  for  his  loss  in  this  way,  he  cannot  be  held 
accountable  for  bi&  gain. 

This  rule  is  no  less  just  when  applied  to  public  than  to  private 
rights.     The  case  under  consideration  will  illustrate  the  principle. 

If  the  dedication  of  this  ground  to  public  use  be  established  by 
the  principles  of  the  common  law,  is  it  not  of  the  highest  importance 
that  the  accumulations  of  the  vacant  space,  by  alluvial  formations, 
should  partake  of  the  same  character,  and  be  subject  to  the  same  use 
aa  the  soil  to  which  it  becomes  united  ? 

If  this  were  not  the  case,  by  the  continual  deposits  of  the  Missis* 
sippi,  the  city  of  New  Orleans  would,  in  the  course  of  a  few  years, 
be  cut  off  from  the  river,  and  its  prosperity  impaired.  If  the  city  can 
claim  the  original  dedication  to  the  river,  it  has  all  the  rights  and 
privileges  of  a  riparian  proprietor. 

But  there  is  another  consideration  of  great  weight  on  this  subject 
It  appears  that  the  city,  from  time  immemorial,  has  been  compelled 
to  construct  at  groat  expense,  and  keep  in  repair,  levees,  which  resist 
the  waters  of  the  riVer,  and  preserve  the  city  from  inundation.  If  it 
were  not  for  these  levees  or  embankments,  it  appears  from  the  facts 
proved,  that  not  only  the  city  of  New  Orleans,  but  the  country,  to  a 
great  extent,  bordering  on  the  lower  Mississippi,  would  be 
uninhabitable.  *  These  works  resist  the  current  of  the  river,  [  *  718  ] 
eddies  are  formed,  and  the  deposits  rapidly  accumulate.  In 
this  way  has  the  vacant  space  been  greatly  enlarged  within  20  or  30 
years  past. 

This  enlargement  of  the  quay  cannot  defeat  or  impair  the  rights 
of  the  city,  and  the  question  only  remains  to  be  answered,  whether 
the  facts  in  this  case,  by  the  principles  of  the  common  law,  show  a 
dedication  of  this  vacant  space  to  public  use. 

No  one  can  doubt  that  the  answer  must  be  in  the  affirmative. 
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The  original  dedication  is  proved  by  the  maps  in  evidence,  and  by 
a  public  use  of  more  than  a  century.  These  facts  are  conclusive. 
.The  right  of  the  city  is  sanctioned  by  time,  and  established  by  un- 
controverted  facts.     * 

No  case  of  dedication  to  public  use  has  been  investigated  by  this 
court,  where  the  right  has  been  so  clearly  established. 

What  effect  the  acts  of  the  federal  government  and  the  acts  of  the 
corporation  of  the  city  may  have  upon  this  right,  will  be  considered 
in  another  branch  of  this  case. 

As  the  rights  claimed  by  the  city  had  their  origin  under  the  laws 
of  France,  and  were  enjoyed  for  nearly  40  years  under  the  laws  of 
Spain,  it  becomes  necessary  to  examine  those  laws,  to  ascertain  the 
nature  and  extent  of  these  rights.  On  this  ground  the  claims  of  the 
city  have  been  earnestly  and  ably,  if  not  confidently  resisted,  in  the 
argument.  The  laws  of  France  and  of  its  colonies,  it  is  admitted, 
prevailed  in  Louisiana  from  its  first  settlement  until  the  25th  Novem- 
ber, 1769,  when  they  were  abrogated  by  O'Reilly,  captain-general 
under  the  king  of  Spain. 

On  the  part  of  the  defendants  in  error,  it  is  contended,  that  the 
corporation  of  the  city  has  no  title  whatever  to  the  soil,  or  to  the  use 
of  the  premises  in  question ;  and  great  reliance  is  placed  on  a  decision 
lately  made  by  the  supreme  court  of  Louisiana,  in  the  case  of  C.  G. 
De  Armas  and  M.  S.  Cucullu  v.  The  Mayor,  Aldermen,  &c,  of  the 
city  of  New  Orleans,  5  Louis.  132.  Two  of  the  three  learned  judges 
who  compose  that  court  lay  down  principles,  in  their  opinions  in  that 
case,  which  are  inconsistent  with  the  right  asserted  by  the  city  in  this 
case ;  and  it  is  insisted  that  this  decision,  which  disaffirmed  the  right 
set  up  by  the  city,  is  conclusive  on  this  court. 

So  far  as  the  present  controversy  may  be  supposed  to  arise  under 
the  laws  of  the  United  States,  or  the  treaty  of  cession,  it  is  clear 
that  the  decision  of  the  Louisiana  court  cannot  *be  considered  as  set- 
tling the  question.  In  the  argument  on  behalf  of  the  gov- 
[  *  719  ]  ernment,  *  the  principle  is  laid  down  that  by  the  laws  of 
France,  a  city  or  town  could  not  acquire  a  right  or  title  to 
the  soil  of  immovables,  or  to  the  use  of  them,  without  letters-patent 
from  the  king*  And  Dornat,  with  other  authorities,  is  referred  to, 
who,  in  treating  of  communities,  declare,  as  a  primary  rule,  that 
they  should  be  established  for  the  public  good,  and  by  order  or  per* 
mission  of  the  prince. 

By  the  3d  section  in  the  statement  of  facts,  it  appears  that  towns 
in  the  French  colonies,  were  never  incorporated  like  those  of  the 
United  States ;  they  are  founded  in  virtue  of  orders  emanating  from 
the  government,  or  from  the  minister  of  marine,  and  transmitted  to 
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the  governors  of  the  colonies,  and  their  administration  was  confided 
to  intendants,  who  had  authority  to  enact  the  necessary  public  reg- 
ulations. 

It  is  insisted  that  no  reasons  axe  assigned  why  the  law  of  France 
was  not  complied  with*  by  issuing  a  grant,  if  the  dedication  of  this 
common  was  in  fact  made.  That  the  plan  of  the  town  may  be  pre* 
sumed  to  have  been  made,  and  the  ground  in  contest  designated,  as 
appears  on  the  maps,  for  other  purposes  than  those  supposed  by  the 
city  authorities.  That  the  maps  were  for  a  long  time  lost  sight  o£ 
and  could  not  have  been  considered  as  evidence  to  supply  the  place 
of  a  grant;  had  this  been  the  case,  they  would  have  been  pre- 
served with  care.  But  the  most  conclusive  argument  against  this 
dedication  is,  it  is  said,  that  until  the  town  was  incorporated  by  let- 
ters-patent, it  was  incapable  of  taking  by  grant.  And  the  decision 
of  the  supreme  court  of  Louisiana  is  referred  to  as  sustaining  this 
doctrine. 

Great  respect  is  due  to  the  opinions  of  the  two  learned  judges  who 
made  this  decision,  and  especially  on  questions  arising  under  the 
civil  law,  with  the  principles  of  which  they  must  be  familiar.  Still, 
it  would  seem  that  a  ready  answer  may  be  found  to  at  least  some 
of  the  objections  stated  by  the  counsel.  In  the  first  place  the  ded- 
ication of  this  common  was  made  by  the  Western  Company,  who 
had  power  to  make  grants ;  and  ignorance  of  their  rights,  by  the 
inhabitants  of  the  city,  or  of  the  necessary  evidence  to  establish 
them,  affords  no  very  satisfactory  proof  against  the  existence  of 
those  rights.  And,  if  reasons  can  be  assigned  why  this  ground  was 
designated  on  the  plat  as  a  quay,  which  show  that  such  indorsement 
could  not  have  been  designed  as  a  substitute  for  a  grant;  yet,  in 
the  absence  of  satisfactory  reasons,  is  it  not  fair  to  presume  in  favor 
of  a  servitude  which  has  been  enjoyed  by  the  city  for  more  than  a 
century? 

•  Whether  the  retrocession   of  Louisiana,  its  jurisdic-  [  •  720  ] 
tion,  &c,  by  the  Western  Company  to  the  king  of  France, 
could  affect  the  rights  previously  granted  by  it,  may  be  hereafter  con- 
sidered. 

It  is  admitted  that  the  power  of  the  sovereign  over  the  streets  of  a 
city,  is  limited.  He  cannot  alien  them,  nor  deprive  the  inhabitants 
of  their  use,  because  such  use  is  essential  to  the  enjoyment  of  urban 
property.  And  a  distinction  is  drawn,  in  this  respect,  between  the 
streets  of  a  city  and  other  grounds  dedicated  to  public  use.  The 
latter,  it  is  contended,  is  not  only  under  the  supervision  of  the  king, 
as  to  its  use,  but  he  may  sell  and  convey  it 

Now,  it  would  seem,  in  reason,  that  the  principle  is  the  same  in 
vol.  xii.  26 
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both  eases.  The  inhabitants  of  a  town  cannot  be  deprived  of  their 
streets,  as  the  streets  are  essential  to  the  enjoyment  of  their  property. 
Xn  other  words,  by  closing  the  streets,  the  Value  of  the  buildings  of 
the  town  would  be  greatly  reduced,  if  not  entirely  destroyed.  And 
tf  ground  dedicated  to  public  use,  which  adds  to  the  beauty,  the 
health,  the  convenience,  and  the  value  of  town  property,  be  arbitra- 
rily appropriated  by  the  sovereign  to  other  purposes,  is  not  the  value 
of  the  property,  which  has  been  bought  and  sold  in  reference  to 
it,  greatly  impaired?  The  value  may  not  be  reduced  to  the  same 
rainous  extent  as  it  would  be  to  close  the  streets,  but  the  differ- 
ence is  only  in  the  degree  of  the  injury,  and  not  in  the  principle  in- 
volved. 

Domat,  liv.  1,  title  8,  $  1,  art  1,  says,  there  are  two  kinds  of 'things 
destined  to  the  common  use  of  men,  and  of  which  every  one  has 
the  enjoyment  The  first  aire  those  which  are  so  by  nature ;  as 
rivers,  the  sea  and  its  shores.  The  second,  which  derive  their  char- 
acter from  the  destination  given  them  by  man ;  such  as  streets,  high- 
ways, churches,  market-houses,  court-houses,  and  other  public  places j 
and  it  belongs  to  those  in  whom  the  power  of  making  laws  and  reg- 
ulations in  such  matters  is  vested,  to  select  and  mark  out  the  places 
which  are  to  serve  the  public  for  these  different  purposes." 

But,  it  is  said,  if  the  dedication  was  made  by  the  king,  the  citizens 
of  New  Orleans,  or  the  public,  did  not  acquire  a  right  paramount  to 
his.  And  that  having  a  right  to  regulate  the  use,  and  the  fee  never 
having  been  conveyed  by  him  to  the  city,  by  grant  or  otherwise,  he 
must  of  course  retain  the  power  of  disposing  of  the  property. 

The  right  of  the  king  to  this  property,  is  compared  to  the  right  of 

a  city,  which  is  vested  with  the  fee  and  the  use ;  and  as  in  such  case 

the  corporation  may  dispose  of  the  property  dedicated  with 

[  *  721  ]  the  sanction  *  of  the  sovereign  power,  the  sovereign,  it  is 

contended,  having  the  right  of  property  and  the  power  to 

regulate  the  use,  may  alien. 

And  it  is  said,  that  this  supervision  of  the  usfe  by  the  king,  was  a 
doctrine  peculiarly  applicable  to  Louisiana  and  the  city  of  New 
Orleans,  where  the  changes  are  so  frequent  by  the  continual  forma- 
tions on  the  shores  of  the  Mississippi,  in  addition  to  increase  of 
population  and  business,  which  often  require  alterations  in  the  streets 
and  other  public  places. 

Though  certain  places  maybe  dedicated  to  public  purposes  by  the 
supreme  power,  and  may  be  said  to  be  withdrawn  from  commerce, 
still,  it  is  insisted  where  no  grant  has  been  made,  and  private  rights 
have  not  become  vested  in  the  property,  it  is  not  withdrawn  from  the 
sovereign  power. 
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This  argument  goes  upon  the  fact,  that  the  title  to  the  quay  re- 
mained  in  the  king  of  France,  which  is  a  controverted  point. 

That  the  king,  under  the  law  of  nations,  was  entitled  to  the  right 
of  soil  of  Louisiana,  is  not  contested.  The  same  rights  belonged  to 
the  sovereign  of  France,  in  this  respect*  as  have  been  accorded  to 
other  European  sovereigns  who  made  discoveries  on  this  continent , 
but  the  conclusion  which  is  drawn  from  this,  that  as  no  grant  was 
given,  the  king  had  a  right  to  alien  the  ground  in  contest,  the  same 
as  any  other  part  of  Louisiana,  is  not  admitted. 
.  This  argument  in  behalf  of  the  power  of  the  king  of  France  over 
the  common,  is  founded  upon  the  supposition,  that  the  cession  of  the 
country  to  the  king  by  the  Western  Company,  destroyed  the  rights 
Which  bad  become  vested  under  it;  and  also,  that  as  no  grant  for  the 
land  in  contest  has  been  proved,  none  can  be  presvrmecL 

The  doctrine  of  presumption  is  as  fully  recognised  in  the  civil  as 
it  is  in  the  common  law.  It  is  a  principle  which  no  enlightened 
tribunal,  in  the  search  of  troth,  and  in  applying  facts  to  human 
affairs  can  disregard. 

The  retrocession  of  Louisiana  to  France  by  the  Western  Company, 
did  not  abrogate  the  rights  which  had  been  acquired  under  it  All 
the  grants  to  individuals  made  by  the  company  were  respected ;  and 
there  is  no  act  by  the  French  government,  from  the  foundation  of 
the  city  to  the  transfer  of  the  country  in  1769,  to  Spain,  which  shows 
that  this  dedication  was  not  as  much,  respected  and  sanctioned  by 
the  king,  as  were  the  grants  to  private  citizens.  Does  not  this  long 
acquiescence  of  the  monarch,  and  enjoyment  of  the  property  by  the 
city,  afford  some  evidence  of  right  ?  But  in  addition  to  this 
consideration,  *  it  appears  in  evidence,  that  from  the  time  the  [  *  722  ] 
plan  of  the  city  was  adopted  until  the  country  was  ceded  to 
Spain,  numerous  transfers  of  property  were  made,  in  which  the  prop- 
erty is  described  as  being  bounded  by  this  quay;  and  also,  many 
official  transactions  of  public  officers,  in  which  the  quay  is  recognized 
and  referred  to.  This  shows  in  what  light  this  vacant  space  was 
considered  by  the  public,  for  nearly  fifty  years  after  the  dedication 
was  made ;  and  it  is  not  probable  that  this  subject  could  have  been 
wholly  overlooked  by  the  king.  The  plan  of  the  city,  containing 
the  designation  of  this  quay,  was  published  by  Charlevoix  in  his 
Histoire  de  la  Nouvelle  France,  and  perhaps  by  Voltaire.  It  is  true, 
that  New  Orleans  contained  at  this  time  a  very  limited  population  ; 
but  it  is  matter  of  history,  that  not  many .  years  after  the  foundation 
of  the  city  was  laid,  the  most  splendid  scheme  of  commercial  enter- 
prise, connected  with  banking  operations,  was  projected  in  France, 
m  reference  to  Louisiana*    So  excited  did  the  public  mind  become 
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on  this  subject,  and  so  generally  was  the  public  attention  directed  to 
it,  that  there  is  little  probability  the  dedication  of  this  common  could 
have  escaped  the  notice  of  the  king  of  France.  It  was  not,  probably, 
deemed  too  large  for  the  accommodation  of  a  city  which  was  to 
become  the  emporium  of  a  country  of  such  vast  resources. 

The  public  use  of  this  common  for  so  great  a  number  of  years, 
and  the  general  recognition  of  it  from  the  time  it  was  dedicated,  in 
numerous  private  and  official  transactions,  and  the  acquiescence  of 
the  French  king,  offered  no  unsatisfactory  evidence  of  right  If  a 
grant  from  the  king  were  necessary  to  confirm  the  claim  of  the  city, 
might  it  not  be  presumed  under  such  circumstances  ? 

But  suppose  the  dedication  had  not  been  made  by  the  Western 
Company,  and  the  title  were  admitted  to  be  in  the  king,  as  decided 
by  the  supreme  court  of  Louisiana ;  is  it  clear  that  he  had  the  power 
to  alien  the  ground  at  pleasure  ? 

It  cannot  be  insisted  that  the  dedication  of  this  property  to  public 
use,  whether  the  title  to  the  thing  dedicated  became  vested  in  the 
city  or  its  use  only,  could  withdraw  it  from  the  political  jurisdiction 
of  the  sovereign  power.  This  would  place  property  of  this  descrip- 
tion on  a  higher  and  more  sacred  principle  than  private  property. 
But  in  no  point  of  view  can  this  be  the  case. 

That  a  jurisdiction  to  a  limited  extent  was  exercised  by  the  king 
of  France  over  the  quays  of  Paris  and  the  public  grounds  of  other 
cities  in  the  kingdom,  such  as  permitting  buildings  to  be 
[  *  723  ]  constructed  *  thereon,  and  regulating  the  manner  and  extent 
of  such  occupancy,  is  admitted ;  but  this  power  seems  to 
have  been  in  the  nature  of  a  police  regulation,  and  was  so  exercised 
as  was  not  incompatible  with  the  public  use  of  the  grounds.  This 
authority,  however,  does  not  prove  that  the  fee  or  the  right  of  use 
was  not  in  the  public,  or  that  the  king  had  power  to  convey  the 
lands. 

Domat  says,  "  rivers,  their  banks,  highways,  axe  public  places 
which  are  for  the  use  of  all,  according  to  the  laws  of  the  country. 
They  belong  to  no  individual,  and  are  out  of  commerce ;  the  king 
only  regulates  the  use  of  them."  And  again,  in  vol.  2,  lib.  1,  tit  8,  §§ 
2,  3,  and  16  :  "  We  class  public  places,  as  out  of  commerce ;  those 
which  are  for  the  use  of  the  inhabitants  of  a  city,  or  other  place,  and 
in  which  no  individual  can  have  any  right  of  property,  as  the  walls, 
ditches,  or  gates  of  a  city,  and  public  squares." 

In  Domat,  vol  2,  b.  1,  tit  8,  §  2,  art  19,  it  is  said :  "  If  it  should 
happen  that  some  buildings  on  a  public  square  should  be  constructed, 
they  might  either  be  demolished  if  they  should  prove  any  way  hurtful 
oar  inconvenient,  or  be  suffered  to  stand  upon  condition  of  their  paying 
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a  lent,  or  making  some  other  amends  to  the  public,  if  found  to  be 
more  advantageous  to  let  them  renfain,  either  because  they  would  be 
an  ornament  to  a  market-place,  or  other  public  [dace,  or  because  of 
the  rent  they  would  yield,  or  other  advantages  that  might  be  made 
of  them. 

Judge  Martin,  who  dissented  from  the  opinion  of  the  superior  court' 
in  the  case  above  cited,  says,  "of  public  places,  the  public  may  claim 
the  use  by  exhibiting  evidence  of  a  dedication  to  its  profit,  by  the 
sovereign  or  pater  familias,  without  any  letters-patent,  grant,  or 
deed." 

And  "  of  places  which  are  alleged  to  be  the  exclusive  property  of 
cfae  town  or  city,  or  of  which  the  exclusive  right  to  use  is  claimed, 
letters-patent,  a  grant,  or  deed,  must  be  produced." 

The  power  of  appropriating  private  property  to  public  purposes  is 
an  incident  of  sovereignty.  And  it  may  be,  that  by  the  exercise  of 
this  power,  under  extraordinary  emergencies,  property  which  had 
been  dedicated  to  public  use,  but  the  enjoyment  of  which  was  prin  • 
cipally  limited  to  a  local  community,  might  be  taken  for  higher  an  i 
national  purposes,  and  disposed  of  on  the  same  principles  which 
subject  private  property  to  be  taken. 

In  a  government  of  limited  and  specified  powers  like  ours,  such  a 
power  can  be  exercised  only  in  the  mode  provided  by  law ; 
but  in  an  *  arbitrary  government,  the  will  of  the  sovereign  [  *  724  ] 
supersedes  all  rule  on  the  subject 

But  it  must  be  admitted  that  while  the  French  laws  and  usages 
may  show  the  nature  and  extent  of  the  right  of  the  public  to  this 
common,  as  it  was  originated  and  regulated  by  them,  for  nearly  half 
a  century,  yet  it  is  to  the  Spanish  laws  and  usages  we  must  chiefly 
look  in  determining  this  head  of  the  controversy. 

Prom  the  abrogation  of  the  French  lawB  in  Louisiana  by  O'Reilly 
in  1769,  until  the  country  came  into  the  possession  of  the  United 
States,  the  laws  of  Spain  acted  upon  and  governed  the  rights  in  con- 
troversy. The  retrocession  of  the  country  from  Spain  to  France,  and 
the  cession  of  France  to  the  United  States,  followed  so  soon  after- 
wards, that  these  transfers,  it  is  admitted,  caused  no  interruption  to 
the  laws  of  Spain. 

Louisiana  was  ceded  by  France  to  Spain  without  any  abridgment 
of  the  vested  rights  to  property  enjoyed  by  private  individuals  or 
communities.  The  rights  of  the  city  of  New  Orleans  were  in.no 
respect  affected  by  this  cession,  unless  they  have  been  affected  by 
the  action  of  the  Spanish  laws;  and  we  will  now  examine  this 
point. 

The  fundamental  laws  of  the   Spanish  nation,  and  which  are 

26# 
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understood  to  be  alike  binding  on  the  king  and  the  people,  are  found 
in  the  Partidas  and  the  Recopilacion, 

The  9th  law,  tit  20,  of  Partida  3,  contains  the  following :  «  The 
things  which  belong  separately  or  (severally)  to  the  commons  of 
cities  or  towns  are  fountains  of  water,  the  places  where  the  fairs  or 
'  markets  are  held,  or  where  the  city  council  meet,  the  alluvions  or 
sand  deposits  on  the  banks  of  rivers,  and  all  the  other  uncultivated 
lands  immediately  contiguous  to  the  said  cities,  and  the  race  grounds, 
and  the  forests  and  pastures,  and  all  such  other  places  which  are 
established  for  the  common  use." 

The  23d  law,  tit  32,  of  Partida  3,  is  as  follows :  "  No  one  ought  to 
erect  a  house  or  other  building  or  works  in  the  squares,  nor  on  the 
commons,  (exidos,)  nor  in  the  roads  which  belong  to  the  commons 
of  cities,  towns  or  other  places;  for  as  these  things  are  left  for  the 
advantage  or  convenience  and  the  common  use  of  all,  no  one  ought 
to  take  possession  of  them,  or  do,  or  erect  any  works  there  for  his 
own  particular  benefit;  and  if  any  one  contravenes  this  law,  that 
which  he  does  there  must  be  pulled  down  and  destroyed ;  and  if  the 
corporation  of  the  place  where  the  works  are  constructed  choose  to 
retain  them  for  their  own  use,  and  not  pull  them  down, 
{  *725  ]  they  may  *do  so ;  and  they  make  use  of  the  revenue  they 
derive  therefrom  in  the  same  manner  as  any  other  revenues 
they  possess ;  and  we  moreover  say,  that  no  man  who  has  erected 
works  in  any  of  the  above-mentioned  places  can  or  shall  acquire  a 
right  thereto  by  prescription." 

In  the  Recopilacion,  law  1,  b.  4*  tit.  15,  is  the  following :  "  Where* 
as,  in  our  kingdoms,  persons  hold  and  possess  some  cities,  towns* 
villages,  and  civil  and  criminal  jurisdiction,  without  any  title  from 
us,  or  from  the  kings  our  predecessors ;  and  it  has  been  doubted 
whether  the  same  could  be  acquired  against  us  and  our  crown  by 
any  time ;  we  do  ordain  and  command,  that  immemorial  possession, 
proved  in  the  manner  and  under  the  conditions  required  by  the  law 
of  Toro,  which  is  law  the  1st,  tit  7,  b.  5,  of  this  Recopilacion,  be 
sufficient  to  acquire  against  us  and  our  successors,  any  cities,  towns, 
villages,  use  or  jurisdiction  civil  or  criminal,  and  thing  or  part  thereof 
annexed  or  belonging  thereto.  Provided,  that  the  time  of  said  pre- 
scription be  not  interrupted  by  us,  or  by  our  command,  naturally  or 
civilly.  But  the  supreme,  civil  or  criminal  jurisdiction  which  kings 
have,  by  their  sovereignty  and  kingly  power,  which  consists  in  exer- 
cising and  having  justice  done,  when  other  lords  and  judges  do  not ; 
we  do  ordain,  that  this  cannot  be  acquired  or  prescribed  by  the  said 
time  or  any  other ;  and  likewise  what  the  laws  say  cannot  be  ac- 
quired by  time,  must  be  Uiwtewfeood  of  the  imposts  and  tributes  com* 
ing  to  or  owing  to  us." 
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And  again,  Recopilacion,  law  1,  tit.  7,  b.  5,  is  the  following  law : 
u  We  do  ordain,  that  the  mayorazgo  [mayorat  of  the  French,  entail 
in  English,]  may  be  proved  by  the  instrument  of  its  institution,  to* 
gether  with  the  written  permission  of  the  king,  who  authorized  it ; 
provided  the  said  instruments  are  authenticated;  or  by  witnesses, 
who  testify,  in  the  form  required  by  law,  to  the  tenor  of  the  same, 
and  likewise  by  immemorial  custom  proved,  establishing  that  the 
former  possessors  have  held  and  possessed  the  property  or  mayorazgo; 
that  is  to  say,  that  the  eldest  legitimate  sons  and  their  descendants 
used  to  inherit  said  property,  as  such,  when  the  holder  thereof  left 
other  son  or  sons,  without  leaving  them  any  thing  equivalent  to  what 
those  who  succeeded  to  the  mayorazgo  received;  provided  the  wit- 
nesses be  of  good  reputation,  and  declare  that  they  have  seen  it  thus 
for  forty  years,  and  heard  their  seniors  say  that  they  always  saw  it, 
and  never  heard  the  contrary  said,  and  that  it  is  a  matter 
of  public  voice,  *  notoriety  and  opinion,  amongst  the  inhab-  [  *  736  ] 
itants  or  residents  of  the  place." 

In  the  Novissima  Recopilacion,  b.  7,  tit  16,  law  1,  is  the  follow- 
ing: u  Our  pleasure  and  will  is,  to  preserve  their  rights,  rents,  and 
property,  to  our  cities,  towns,  and  places,  and  not  to  make  any  gift 
of  any  thing  of  them ;  wherefore  we  command  that  the  gift  or  gifts 
which  we  may  make,  or  any  part  of  them,  to  any  person  whatsoever, 
are  not  valid." 

A  faithful  observance  of  these  laws  would  have  preserved  the 
rights  of  the  city,  as  to  the  common,  free  from  invasion.  No  law 
was  cited  in  the  argument  which  showed  the  power  Of  the  king  of 
Spain  to  alienate  land  which  had  been  dedicated  to  the  public  use ; 
and  it  is  clear  that  the  exercise  of  such  a  power  would  have  violated 
the  public  law,  which  is  understood  to  have  limited  the  exercise  of 
the  sovereign  power  in  this  respect. 

The  king  of  Spain,  like  the  king  of  France,  had  the  power  to  give 
permission  to  construct  buildings  on  grounds  •  dedicated  to  public 
use,  without  injury  to  the  public  rights ;  but  this  does  not  show  that 
either  sovereign  had  the  power  to  alien  such  lands.    , 

In  the  3d  Partida,  law  3,  tit  32,  the  sovereign  was  authorized  to 
grant  permission  to  build  on  public  places.  And  the  comment  of 
Rodriguez,  15  and  16,  is,  that  the  building  must  be  so  constructed 
that  no  one  should  be  injured  in  his  right  thereby ;  because  the  priv- 
ileges granted  by  princes  are  understood  to  be  granted  without  preju- 
dice to  third  persons. 

On  the  22d  February,  177.0,  O'Reilly,  governor,  dec.,  of  Louisiana, 
published  an  ordinance,  in  conformity  to  law,  "to  designate  city 
properties  and  rents  belonging  to  the  city  of  New  Orleans ; "  and 
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among  other  regulations,  "  six  dollars  were  required  to  be  paid  by 
each  boat  of  the  tonnage  of  200  tons,  &c.,  for  right  of  anchorage, 
established  and  destined  to  the  keeping  in  repair  of  the  levee  or 
dyke,  which  does  contain  the  river  within  its  limits,  in  the  whole 
front  of  the  city,  &c  "  This  regulation  was  to  continue  during  the 
pleasure  of  his  majesty. 

As  power  was  given  to  the  king  of  Spain,  by  law,  to  grant  per- 
mission to  build  on  public  places,  it  would  seem  to  follow,  that  such 
places  were  not  only  withdrawn  from  commerce,  but  that  the  king 
could  not  alien  them.  For  if  he  had  the  power  to  do  this,  in  as 
unlimited  a  manner  as  over  the  crown  lands,  it  would  include  the 
exercise  of  every  minor  authority  over  them.  If  he  could 
[  *  727  ]  sell  and  convey  *  the  lands  dedicated  to  public  use,  surely 
he  might,  without  any  authority  of  law,  grant  permission  to 
build  on  such  lands. 

But,  as  it  appears  from  the  evidence  in  this  case,  that  permission 
was  not  only  given  to  construct  buildings  on  this  common,  but  that 
a  part  of  it  was  granted  in  fee,  it  is  contended  that  this  is  evidence 
of  the  king's  power,  not  only  to  regulate  the  use  of  this  common, 
but  to  convey  it  in  fee.  And  the  leading  case  of  Arredondo,  6  Pet. 
691,  is  referred  to,  as  sanctioning  the  principle,  that  a  grant,  issued 
by  a  Spanish  functionary,  is  not  only  evidence  of  title,  but  also  that 
the  officer  had  the  power  to  issue  it 

In  that  case  this  court  did  hold,  and  the  same  principle  has  been 
sanctioned  in  numerous  cases  since,  that  a  grant  should  be  considered 
as  primd  facie  evidence  that  it  was  rightfully  issued;  but  that  it 
might  be  impeached  by  any  one  who  set  up  an  adverse  claim. 

We  will  examine  the  grants  made,  under  Spanish  authority,  to 
any  part  of  this  common,  and  other  acts  of  jurisdiction  over  it  exer- 
cised by  the  government  of  Spain,  which  have  been  proved  by  the 
evidence. 

.  On  the  14th  of  June,  1792,  Carondelet,  governor,  intendant,  &c, 
granted  to  Liotaud,  a  lot  of  ground  situated  within  this  common ; 
and  in  the  grant  he  says,  "  making  use  of  the  power  which  the  king 
has  vested  in  us,  we  grant  in  his  royal  name,"  &c 

And  on  the  10th  August,  1795,  another  grant  was  made  of  a  lot 
in  the  common,  to  Mentzinger,  by  the  same  governor. 

In  1793,  Arnaud  Magnon,  a  master  carpenter,  represented,  by  peti- 
tion to  the  governor  and  intendant-general,  that  he  had  built  a  barge 
for  the  public,  and  as  a  compensation  therefor,  he  asked  eighteen  or 
nineteen  feet  on  one  side  of  his  house  to  enlarge  it,  the  same  being 
very  small,  and  that  the  same  was  granted  to  him,  but  that  he  had  no 
instrument  of  writing  as  evidence  of  the  same,  and  which  he  solicits. 
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And  he  also  represented  to  the  intendant-general,  that  his  dwelling- 
house  having  been  included  in  the  conflagration  of  1788,  that  Gov- 
ernor Miro  permitted  him  to  construct  a  small  house  near  the  river, 
u  on  the  inner  side  of  its  dyke,"  and  in  consequence  of  this  misfor- 
tune! and  his  having  built  a  barge,  &&,  a  small  portion  of  land  of 
eighteen  to  nineteen  feet  adjoining  his  house  had  been  granted  to 
him.  That  he  was  afterwards  allowed  to  build  a  shed  for  the  con- 
venience of  ship-buildings,  &c,  and  he  prays  that  a  title  may  be 
granted  to  him  for  the  lot 

•  This  petition  was  submitted  to  the  attorney-general,  who  [  *  728  ] 
reported  that  it  appeared  to  him,  "  it  would  be  an  act  of 
injustice  to  refuse  the  petitioner  the  corresponding  titles  of  property 
that  he  solicits;"  for,  u although  the  council  of  this  city  might  have 
some  objection,  on  account  of  the  said  lot  being  situated  within 
its  precincts,  this  opposition  may  be  easily  overcome,  by  the  certainty 
that  if  Magnon  did  not  occupy  the  said  lot,  it  would  be  necessary  that 
another  should  occupy  it,  owing  to  the  necessity  and  usefulness 
of  said  ship-yard  to  the  public." 

It  does  not  appear  that  this  claim  was  ever  carried  into  grant,  by 
the  Spanish  authorities. 

In  1783,  on  the  petition  of  Etienne  Planche,  who  represented  him- 
self to  be  a  carpenter  and  calker,  and  having  much  work  which  he  could 
not  do  in  his  yard,  &a,  he  asked  permission  to  build  a  shed  in  front 
of  his  house,  which  was  not  to  be  closed,  &c.  This  leave  was  given, 
and  he,  and  those  claiming  under  him,  occupied  the  ground  for 
many  years,  but  no  grant  was  ever  obtained  from  the  Spanish  gov- 
ernor for  the  lot. 

Catharine  Gonzales,  widow  of  Bertrand,  set  up  a  claim ;  and  it 
appears  that  on  the  petition  of  her  former  husband,  he  was  permitted 
to  rebuild  his  house  on  the  common,  which  had  fallen  into  decay, 
which  was  allowed  by  the  governor,  &c.  But  no  grant  was  ever 
issued  by  the  Spanish  authority  for  this  lot. 

These  permissions  to  build  were  given  by  the  governor  and  intend- 
ant,  under  the  law,  which  has  been  cited,  that  authorized  the  sovereign 
to  grant  permission  to  construct  buildings  on  the  public  grounds. 

This  was  not  considered  inconsistent  with  the  public  use,  as  the 
power  was  not  to  be  exercised  to  the  prejudice  of  third  parties. 

The  three  lots  for  which  grants  were  issued,  it  must  be  admitted, 
under  the  circumstances,  is  such  a  final  disposition  of  the  property 
as  is  wholly  incompatible  with  the  public  right  For  the  fee  of  these 
lots  was  not  only  granted,  but  also  the  use. 

Thb  transfer  of  the  fee,  it  is  contended,  affords  conclusive  evidence 
that  the  title  to  the  common  remained  in  the  king,  and  having,  io 
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addition  to  this,  the  power  to  regulate  its  use,  be  could  alien  it  at 
pleasure. 

If  this  power  was  possessed  by  the  king,  why  was  the  authority 
given,  in  the  law  which  has  been  stated,  to  grant  permission  to  con- 
struct buildings  on  public  grounds  ?  This  power,  as  ap- 
[  *  729  ]  pears  from  *the  record,  was  exercised  over  the  common  in 
controversy,  and  only  in  three  instances  were  lots  granted 
absolutely.  In  the  case  of  the  Mayor,  &c,  of  New  Orleans  v.  Ber- 
mudez,  decided  by  the  supreme  court  of  Louisiana,  3  Martin,  309, 
the  court  say :  "  However  contradictory  these  expressions  may  appear 
to  be,  the  worst  conclusion  which  can  be  drawn  therefrom  against 
the  city  of  New  Orleans  is,  that  they  had  not  that  kind  of  posses- 
sion which  is  the  consequence  of  an  absolute  right  of  ownership. 
Yet,  the  sovereign  having  never  thought  fit  to  exercise  any  further 
right  over  these  commons,  and  the  claim  of  the  city  to  them  having 
been  recognized  and  confirmed  by  the  successor  of  that  sovereign, 
the  inhabitants  of  New  Orleans  must  be  considered  as  having  never 
ceased  to  be  the  rightful  possessors  of  that  land,"  &c 

And  in  the  same  book,  303,  the  court  say :  "  In  the  year  1795,  the 
Baron  Carondelet,  then  governor  of  Louisiana,  for  the  king  of  Spain, 
granted  to  Henry  Mentzinger,  the  appellee,  a  lot  of  ground,  situated 
in  the  city  of  New  Orleans,  close  to  the  levee,  &c. 

"  But  the  appellants  contend  that  the  spot  on  which  it  is  located, 
is  part  of  the  public  highway,  and,  therefore,  could  not  have  been 
lawfully  granted  for  private  use,  even  by  the  king  himself. 

"  That  public  places,  such  as  roads  and  streets,  cannot  be  appro- 
priated to  private  uses,  is  one  of  those  principles  of  public  law, 
which  required  not  the  support  of  much  argument.  Nor  is  there 
any  doubt,  that  if,  by  a  stretch  of  arbitrary  power,  the  preceding 
government  had  given  away  such  places  to  individuals,  such  grants 
might  be  declared  void. 

"  But  is  this  grant  located  in  a  street,  or  on  the  public  road  ?  On 
this  important  question  of  fact,  the  evidence,  produced  by  the  appel- 
lant is,  '  by  no  means  satisfactory.'  They  show  that,  according  to 
general  usage  in  this  country,  the  public  road  in  front  of  the  river  is 
close  to  the  levee.  But  could  there  be  no  derogation  from  that 
usage  ?  Was  that  usage  observed  within  the  city  of  New  Orleans  ? 
Does  not  the  convenience  of  placing  markets  and  other  public  places 
as  near  the  water  as  possible,  as  it  is  recommended  by  the  law  of 
the  Indies,  make  it  necessary  to  deviate  from  such  usages  in  cities  ? 

"  General  usage,  however,  is  the  only  ground  on  which  the  appel- 
lants rest  their  pretensions.  No  plan  of  the  city  has  been  exhibited, 
to  show  that  the  lot  of  the  appellee  is  located  upon  a  place  which 
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had  been  reserved  for  public  use ;  no  testimony  has  been  adduced  to 
prove  that  this  spot  is  part  of  the  ground  laid  out  for  the 
•  public  road-     We  are  called  upon  to  declare  this  grant  [  *  730 '] 
void,  merely  because  the  general  usage  of  the  country  is  to 
place  the  road  next  to  the  levee." 

From  this  opinion  it  would  seem  .that,  if  there  had  been  satisfac- 
tory proof  before  the  court,  that  the  ground  in  controversy  had  been 
appropriated  to  public  use,  the  decision,  instead  of  being  favorable 
to  the  gTantee,  would  have  been  against  him. 

There  can  be  no  difference  in  principle,  between  ground  dedicated 
as  a  quay  to  public  use,  and  the  streets  and  alleyB  of  a  town ;  and, 
as  to  the  streets,  it  may  be  asked  whether  the  king  could  rightfully 
have  granted  them.  This  will  not  be  pretended  by  any  one.  And 
it  is  believed  that  the  public  right  to  a  common,  is  equally  beyond 
the  power  of  the  sovereign  to  grant,  unless  he  dispose  of  it  under 
the  power  to  appropriate  property  to  the  national  use,  and  then  com 
pensation  must  be  paid. 

The  grant  to  Liotaud  was  also  contested  by  the  city  authorities, 
but  it  was  decided  against  them  on  a  ground  which  did  not  embrace 
the  merits  of  the  claim,  on  the  part  of  the  city,  as  now  presented* 

In  speaking  of  this  case,  Mr.  Justice  Martin,  in  his  able  and  learned 
opinion  in  the  case  of  De  Armas  and  Cucullu  v.  The  Mayor  of  New 
Orleans,  &a,  5  Louis.  166, 167,  says :  u  In  Ldotaud's  case,  the  then 
plaintiffs  labored  under  the  inability  to  establish  the  appropriation  to 
the  public  use,  by  the  founder  of  the  city  of  New  Orleans,  of  the 
Bpace  which  separates  the  first  row  of  houses  from  the  Mississippi 

"  The  appellants  stated  their  ability  to  establish  that,  immediately 
after  the  grant,  murmurs  had  been  excited,  and  the  inalienability 
of  any  part  of  the  space  having  been  tenaciously  insisted  on,  the 
governor  had  revoked  his  grant,  and  indemnified  the  grantee,  by 
the  concession  of  the  lot  on  one  of  the  streets ;  but  the  court 
decided  the  testimony  was  inadmissible,  and  the  witnesses  were  not 
heard." 

a  Magnon,"  the  same  judge  remarks,  "  was  a  ship-builder,  and  the 
ship-yard  was  between  the  levee  and  the  water.  The  governor  deem- 
ing the  builder's  residence  near  it  necessary  to  the  public  service, 
allotted  him  a  space  of  ground  to  live  on  near  the  yard,  but  on  the 
opposite  side  of  the  levee.  The  question  arising  out  of  this  grant 
was  not  litigated ;  the  city  agreeing  to  compensate  Magnon  for  the 
relinquishment  of  his  claim."  This  lot,  however,  though  a  part  of 
the  ground  alleged  to  have  been  dedicated  to  public  use,  is  not  within 
the  common  or  quay  contested  in  this  case. 

And  it  appears  from  the  above  opinion  that,  to  prevent  any  othet 
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titles  being  made  for  any  part  of  the  common,  certain  pro- 
[  *731  ]  ceedings  •  were  instituted  by  the  attorney-general,  at  the 
instance  of  the  city  authorities,  which  prevented  the  emana- 
tion of  any  other  grants  for  any  part  of  the  quay,  until  the  country 
was  ceded  to  the  United  States. 

From  a  careful  examination  of  the  jurisdiction  exercised  over  this 
common  by  the  governments  of  France  and  Spain,  and  the  laws 
which  regulated  this  description  of  property  in  both  countries,  the 
conclusion  seems  not  to  be  authorized,  that  it  was  considered  as  a 
part  of  the  public  domain  or  crown  lands,  which  the  king  could  sell 
and  convey.  This  power  was  not  exercised  by  the  king  of  France, 
and  the  exercise  of  the  power  by  the  Spanish  governor  in  the  in- 
stances stated,  was  in  violation  of  the  laws  of  Spain,  and  equally 
against  its  usages. 

The  land  having  been  dedicated  to  public  use,  was  withdrawn 
from  commerce,  and  so  long  as  it  continued  to  be  thus  used,  could 
not  become  the  property  of  any  individual.  So  careful  was  the  king 
of  Spain  to  guard  against  the  alienation  of  property  which  had  been 
dedicated  to  public  use,  that  in  a  law  cited,  all  such  conveyances  are 
declared  to  be  void. 

It  would  be  a  dangerous  doctrine  to  consider  the  issuing  of  a  grant 
as  conclusive  evidence  of  right  in  the  power  which  issued  it.  On  its 
face  it  is  conclusive,  and  cannot  be  controverted ;  but  if  the  thing 
granted  was  not  in  the  grantor,  no  right  passes  to  the  grantee.  A 
grant  has  been  frequently  issued  by  the  United  States  for  land  which 
had  been  previously  granted ;  and  the  second  grant  has  been  held  to 
be  inoperative.  And  a  case  recently  decided  by  this  court,  where 
the  government  had  granted  land  in  the  State  of  Ohio,  as  land  be- 
longing to  the  United  States,  which  was  found  to  be  within  the 
Virginia  reservation  in  that  State,  to  satisfy  certain  military  claims, 
it  was  held  that  the  title  did  not  pass  under  the  grant  If,  then,  the 
common  in  question  had  been  dedicated  to  public  use  so  as  to  with- 
draw it  from  commerce,  and  so  vest  the  title  in  the  public  as  to 
preserve  it  from  alienation  by  the  king,  the  grants  issued  for  the  lots 
stated,  cannot  affect  the  right  of  the  public,  at  least  beyond  the 
limits  of  those  grants. 

That  both  the  kings  of  France  and  Spain  could  exercise  a  certain 
jurisdiction  over  this  common,  and  other  places  similarly  situated, 
has  been  stated ;  but  this  was  a  police  regulation,  and  was  rightfully 
exercised  in  such  a  manner  as  not  to  encroach  upon  the  public  use. 
This  seems  to  be  the  result  to  which  a  careful  examination  of  the 

laws  and  usages  of  both  countries  must  lead  us. 
[  *  732  ]       We  come  now  to  examine,  under  the  third  head,  the  inter- 
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est  of  the  United  States  in  the  property  claimed  by  the  city,  and  their 
jurisdiction  over  it 

The  first  article  of  the  treaty  of  cession  is  as  follows :  "  Whereas, 
by  the  article  the  third  of  the  treaty,  concluded  at  St.  Hdefonso,  the 
1st  October,  1800,  between  the  first  consul  of  the  French  Republic 
and  his  Catholic  Majesty,  it  was  agreed  as  follows :  His  Catholic 
Majesty  promises  ind  engages,  on  his  part,  to  retrocede  to  the  French 
Republic,  six  months  after  the  full  and  entire  execution  of  the  con- 
ditions and  stipulations  herein  relative  to  his  royal  highness  the  duke 
of  Parma,  the  colony  or  province  of  Louisiana,  with  the  same  extent 
that  it  now  has  in  the  hands  of  Spain,  and  that  it  had  when  France 
possessed  it,  and  such  as  it  Bhould  be  after  the  treaties  subsequently 
entered  into  between  Spain  and  other  States."  And  in  behalf  of  the 
French  Republic,  the  first  consul  ceded,  "  forever,  and  in  full  sove 
reignty,  the  said  territory,  with  all  its  rights  and  appurtenances,  as 
folly  and  in  the  same  manner  as  they  have  been  acquired  by  the 
French  Republic,'9  &c. 

And  in  the  second  article  it  is  declared  that,  in  the  cession  "  art* 
included  the  adjacent  islands  belonging  to  Louisiana,  all  public  lots 
and  squares,  vacant  lands,  and  all  public  buildings,"  &a 

Under  this  treaty,  Louisiana  was  ceded  to  the  United  States  in 
foil  sovereignty,  and  in  every  respect,  with  all  its  rights  and  appurte- 
nances, as  it  was  held  by  the  republic  of  France,  and  as  it  was 
received  by  that  republic  from  Spain.  And  it  is  insisted  that  the 
same  rights  of  jurisdiction  and  property  which  appertained  to  the 
sovereign  of  Spain,  under  its  laws  and  regulations,  were,  by  the 
treaty  transferred  to  the  United  States;  and  that,  whether  this  right 
extends  to  the  fee  of  the  property  in  contest,  or  the  regulation  of  its 
use,  it  is  contended  that  this  court  must  take  jurisdiction  of  the  case, 
and  restrain  the  city  authorities  from  selling  any  part  of  it. 

To  show  that  the  federal  government  has  considered  this  common 
as  a  part  of  the  public  domain,  under  the  treaty,  various  laws  of  con- 
gress have  been  referred  to,  and  official  proceedings  by  the  agents  of 
the  government,  in  reference  to  it ;  and  also  it  is  shown  that  the 
action  of  the  government  has  been  solicited  by  the  city  authorities, 
who,  by  these  acts,  it  is  insisted,  have  acknowledged  the  right  of 
property  to  be  in  the  United  States,  as  asserted  in  their  behalf  by  the 
district  attorney  of  Louisiana.  We  will  refer  more  particularly  to 
those  acts, 

*  On  the  26th  March,  1804,1  congress  passed  an  act,  [  *  733  ] 
*  erecting  Louisiana  into  two  territories,  and  providing  for 
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the  government  thereof; "  in  the  fourteenth  section  of  which  it  was 
provided,  that  all  grants  for  land  within  the  territories  ceded  by 
France,  the  title  of  which  was,  at  the  date  of  the  treaty  of  St.  Ude- 
fonso,  in  the  crown,  &c  of  Spain,  were  declared  to  be  null  and 
void."  Provided,  nothing  in  the  section  was  to  make  void  any 
bond  fide  grant,  agreeably  to  the  laws,  usages,  &c.  of  the  Spanish 
government.  An  act  entitled,  "  An  act  for  ascertaining  and  adjust* 
ing  the  titles  and  claims  to  land,  within  the  territory  of  Orleans,  and 
the  district  of  Louisiana,"  was  passed  on  the  2d  March,  1805.1 
This  act,  after  specifying  what  titles  under  the  Spanish  government 
should  be  held  valid,  and  requiring  the  evidences  of  title  to  be 
exhibited,  &c.,  authorized  the  appointment  of  a  register,  who,  with 
two  commissioners  to  be  appointed,  were  to  constitute  a  board  for 
the  decision  of  land  claims  in  the  territory,  &c ;  and  their  report 
was  required  to  be  laid  before  congress,  &c  And  by  an  act  of  the 
3d  March,  1807,2  it  was  provided,  "  that  the  claim  of  the  city  of  New 
Orleans  to  the  commons  adjacent  to  said  city,  and  within  600  yards 
of  the  fortifications  of  the  same,  be,  and  the  same  is  hereby  recog- 
nized and  confirmed :  provided,  that  the  corporation  shall,  within 
six  months  after  passing  this  act,  relinquish  and  release  any  claim 
they  may  have  to  such  commons  beyond  the  distance  of  600  yards 
aforesaid/'  &c. 

Other  acts  were  passed  in  relation  to  land  claims  in  the  district, 
which  it  cannot  be  necessary  to  notice. 

Arnaud  Magnon,  whose  claim  has  been  before  referred  to,  applied 
to  the  commissioners  under  the  above  act  to  report  on  land  titles, 
&c.,  who  reported :  "  We  know  of  no  law  or  usage  of  the  Spanish 
government  respecting  claims  similarly  situated ;  but  think  it  highly 
probable,  that,  had  the  claimant  applied  he  would  have  obtained  a 
grant  for  it,  as  a  grant  was  made  to  a  lot  of  ground  adjoining  him 
under  no  higher  pretensions.  Nor  does  this  appear  to  come  within 
any  of  the  provisions  of  the  laws  of  the  United  States,  although 
there  have  been  ten  consecutive  years'  possession ;  the  land  has  not 
been  inhabited  or  cultivated.  This  part  of  the  claim  we  do  not  feel 
ourselves  authorized  to  decide  on ;  but  are  of  opinion  that,  in  jus 
tlce,  the  claim  ought  to  be  confirmed." 

And,  on  the  claim  of  John  J.  Cheese,  the  commissioners  report, 

that  "  they  did  not  feel  authorized  to  make  any  decision  on 

[  *  734  ]  the  claim ;  *  but  they  thought  it  would  be  more  an  act  of 

justice  than  generosity  if  the  government  should  confirm  it" 

A  similar  report  was  made  on  the  claim  of  Catherine  Gonzales 
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and  Peter  Urtubuise.  Their  claims  were  for  lots  of  ground  within 
the  common ;  and  they  have  been  confirmed  by  acts  of  congress ; 
and  patents  have  been  issued  to  the  claimants. 

The  claim  of  the  city  to  the  commons  was  presented  by  P.  Der- 
bigny  and  L.  S.  Kerr ;  who  were  duly  authorized  to  present  it  in 
behalf  of  the  city.  And  the  commissioners  reported,  "  that  the  claim 
was  in  part  settled  by  the  acts  of  congress  of  1807  and  1811 ; l  which 
confirm  to  the  corporation  600  yards  from  the  fortifications  of  the 
city ;  but  which  are,  nevertheless,  embraced  by  the  claim  aforesaid. 
That  they  had  in  vain  searched  in  the  documents  to  which  they 
were  referred  for  proof  of  even  a  shadow  of  title  to  this  land.  That 
there  was  no  evidence  of  it  ever  having  been  granted  or  considered 
as  belonging  to  the  city,  either  by  the  French  or  Spanish  govern- 
ment.    The  board,  therefore,  rejected  the  claim." 

On  the  3d  of  April,  1812,2  congress  "  passed  an  act  granting  to  the 
corporation  of  the  city  of  New  Orleans  the  use  and  possession  of  a 
lot  in  the  said  city." 

By  this  act,  the  city  "  was  authorized  to  use,  possess,  and  occupy 
the  same,  for  the  purpose  of  erecting,  or  causing  to  be  erected  and 
kept  in  operation  a  steam-engine  or  engines  for  conveying  water  into 
the  said  city ;  and  all  buildings  necessary  to  the  said  purpose :  pro- 
vided, that  if  the  space  of  ground  shall  not  be  occupied  for  the  said 
purpose  within  the  term  of  three  years  from  and  after  the  passing 
of  this  act,  or  shall,  at  any  time  thereafter,  cease  to  be  so  occupied 
for  the  term  of  three  years,  the  right  and  claim  of  the  United  States 
thereto  shall  remain  unimpaired." 

And  by  an  act  of  the  30th  of  March,  1822,8  "  the  corporation  of 
the  city  of  New  Orleans  was  authorized  to  appropriate  so  much  of 
the  lot  of  ground  on  which  Fort  St.  Charles  formerly  stood  as  may 
be  necessary  for  continuing  Esplanade  street  to  the  Mississippi 
River;  and,  also,  to  sell  and  convey  that  portion  of  the  said  ground 
which  lies  below  said  street,"  &c. 

By  the  act  of  the  20th  of  April,  1818,4  congress  authorized  the 
President  to  abandon  the  use  of  the  navy  arsenal,  military  hospital 
and  barracks  in  the  city  of  New  Orleans ;  and,  after  laying  off  the 
ground  into  lots,  to  sell  them  at  public  sale,  &c.  And  he  was 
authorized  to  cause  the  fort  St  Charles  to  be  demolished, 
and  the  navy-yard  in  the  *  city  to  be  discontinued ;  and  the  [  *  735  J 
lot  of  ground  on  which  the  fort  stood  was  appropriated  to 
the  use  of  a  public  square,  to  be  improved  as  the  corporation  of  the 
city  should  think  proper.     These  acts  related  to  lots  within  the  com 
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mon  of  the  city ;  though  but  few  of  them  are  included  in  that  part 
of  the  ground  respecting  which  this  suit  was  commenced. 

These  official  acts  of  the  federal  government,  by  legislation  and 
otherwise,  respecting  the  common  claimed  by  the  city,  and  some  of 
which  were  induced  by  the  special  application  of  the  corporation, 
afford  strong  evidence,  it  is  contended,  not  only  of  the  right  of  the 
United  States  to  the  property  in  question,  but  that  such  right  was 
fully  recognized  by  the  corporation. 

It  must  be  admitted,  that  several  of  these  acts  are  unequivocal  in 
their  character,  and  do  show,  as  contended  by  the  attorney-general, 
an  admission,  on  the  part  of  the  city,  not  only  that  congress  had  a 
right  to  legislate  on  this  subject,  but  also  to  dispose  of  certain  parts 
of  the  common  in  fee.  And  these  acts,  if  unexplained,  do  strengthen 
the  argument  against  the  claim  set  up  by  the  city. 

It  is  a  principle  sanctioned  as  well  by  law  as  by  the  immutable 
principles  of  justice,  that  where  an  individual  acts  in  ignorance  of 
his  rights,  he  shall  not  be  prejudiced  by  such  acts.  And  this  rule 
applies  at  least  with  as  much  force  to  the  acts  of  corporate  bodies 
as  to  those  of  individuals.  We  will,  therefore,  inquire,  as  we  are 
bound  to  do,  whether,  under  the  circumstances  of  this  case,  the  acts 
of  the  city  can,  justly,  be  considered  as  prejudicing  the  claim  which 
they  assert. 

In  the  first  place,  the  fact  that,  when  we  obtained  possession  of 
Louisiana,  the  city  of  New  Orleans  was  composed  of  citizens  who, 
in  their  language,  habits  of  thinking  and  acting,  were  almost  as  dis- 
similar from  other  parts  of  the  United  States,  as  if  they  had  inhab- 
ited a  different  continent,  is  of  great  importance ;  and,  above  all,  they 
were  unacquainted  with  the  nature  of  our  government,  in  a  great 
degree,  and  the  principles  of  our  jurisprudence. 

They  may  be  supposed  to  have  been  acquainted  with  the  civil 
law,  and  to  some  extent,  at  least,  with  their  rights  as  recognized  and 
sanctioned  by  the  laws  and  usages  of  Spain. 

It  is  well  known  that  the  policy  of  Spain,  in  regard  to  a  disposi- 
tion of  her  public  domain,  is  entirely  different*  to  that  which  has 
been  adopted  by  the  United  States.    We  dispose  of  our  public  lands 
by  sale ;  but  Spain  has  uniformly  bestowed  her  domain  in 
[  *  736  ]  reward  for  *  meritorious  services,  or  to   encourage   some 
enterprise  deemed  of  public  utility. 

That  a  community,  composed,  as  were  the  citizens  of  New  Or- 
leans, almost  entirely  of  foreigners,  and  under  the  circumstances 
which  existed,  should  have  mistaken  their  rights,  is  not  extraordi- 
nary. Indeed,  it  would  have  been  a  matter  of  surprise  if  they  had, 
under  the  new  system,  understood  the  extent  of  their  claim.     They 
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did  exhibit  their  claim  to  the  commissioners  who  rejected  it.  And 
this,  no  doubt,  induced  the  corporation  to  make  the  applications  to 
congress  which  have  been  noticed. 

But  in  addition  to  the  consideration  that  the  city  authorities,  prob- 
ably, acted  in  ignorance  of  their  rights,  it  may  be  safely  assumed, 
that  they  had  not  the  power,  by  the  acts  referred  to,  to  devest  the 
city  of  a  vested  interest  in  this  common. 

We  come  now  to  inquire  whether  any  interest  in  the  vacant  space 
in  contest,  passed  to  the  United  States  under  the  treaty  of  cession. 

In  the  second  article  of  the  treaty,  "  all  public  lots  and  squares, 
vacant  lands,  and  all  public  buildings,  fortifications,  barracks,  and 
other  edifices,  which  are  not  private  property,"  were  ceded.  And  it 
is  contended,  as  the  language  of  this  article  deadly  includes  the 
ground  in  controversy,  whether  it  be  considered  a  public  square  or 
racant  land,  the  entire  right  of  the  sovereign  of  Spain  passed  to  the 
United  States. 

The  government  of  the  United  States,  as  was  well  observed  in  the 
argument,  is  one  of  limited  powers.  It  can  exercise  authority  over 
no  subjects,  except  those  which  have  been  delegated  to  it  Congress 
cannot,  by  legislation,  enlarge  the  federal  jurisdiction,  nor  can  it  be 
enlarged  under  the  treaty-making  power. 

If  the  common  in  contest,  under  the  Spanish  crown,  formed  a  part 
of  the  public  domain  or  the  crown  lands,  and  the  king  had  power  to 
alien  it  as  other  lands,  there  can  be  no  doubt  that  it  passed  under  the 
treaty  to  the  United  States,  and  they  have  a  right  to  dispose  of  it, 
the  same  as  other  public  lands.  But  if  the  king  of  Spain  held  the 
land  in  trust,  for  the  use  of  the  city,  or  only  possessed  a  limited  juris- 
diction over  it,  principally,  if  not  exclusively,  for  police  purposes,  was 
this  right  passed  to  the  United  States  under  the  treaty  ? 

That  this  common,  having  been  dedicated  to  public  use,  was 
withdrawn  from  commerce,  and  from  the  power  of  the  king  right- 
fully to  alien  it,  has  already  been  shown ;  and,  also,  that  he  had  a 
limited  power  over  it,  for  certain  purposes.  Can  the  federal 
government  *  exercise  this  power  ?  If  it  can,  this  court  has  [  *  737  ] 
the  power  to  interpose  an  injunction  or  interdict  to  the 
sale  of  any  part  of  the  common  by  the  city,  if  they  shall  think  that 
the  facts  authorize  such  an  interposition. 

It  is  insisted  that  the  federal  government  may  exercise  this  author- 
ity, under  the  power  to  regulate  commerce. 

It  is  very  clear  that,  as  the  treaty  cannot  give  this  power  to  the 
federal  government,  we  must  look  for  it  in  the  constitution ;  and  that 
the  same  power  must  authorize  a  similar  exercise  of  jurisdiction  over 

27* 
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every  other  quay  in  the  United  States.  A  statement  of  the  case  is 
a  sufficient  refutation  of  the  argument 

Special  provision  is  made  in  the  constitution  for  the  cession  of 
jurisdiction  from  the  States  over  places  where  the  federal  govern- 
ment shall  establish  forts,  or  other  military  works.  And  it  is  only  in 
these  places,  or  in  the  territories  of  the  United  States,  where  it  can 
exercise  9.  general  jurisdiction. 

The  State  of  Louisiana  was  admitted  into  the  Union  on  the  same 
footing  as  the  original  States.  Her  rights  of  sovereignty*  are  the 
same,  and  by  consequence  no  jurisdiction  of  the  federal  government, 
either  for  purposes  of  police  or  otherwise,  can  be  exercised  over  this 
public  ground  which  is  not  common  to  the  United  States.  It  be- 
longs to  the  local  authority  to  enforce  the  trust,  and  prevent  what 
they  shall  deem  a  violation  of  it  by  the  city  authorities. 

All  powers  which  properly  appertain  to  sovereignty,  which  have 
not  been  delegated  to  the  federal  government,  belong  to  the  States 
and  the  people. 

It  is  enough  for  this  court,  in  deciding  the  matter  before  them,  to 
say  that,  in  their  opinion,  neither  the  fee  of  the  land  in  controversy, 
nor  the  right  to  regulate  the  use,  is  vested  in  the  federal  govern- 
ment ;  and,  consequently,  that  the  decree  of  the  district  court  must 
be  reversed,  and  the  cause  remanded  with  directions  to  dismiss  the 
bill. 

As  it  is  not  necessary,  we  do  not  decide  on  the  right  of  the  cor- 
poration to  sell  any  part  of  the  common,  or  to  appropriate  it  in  any 
other  manner  than  as  originally  designated. 

IS  P.  410,  667;  14P.858;  16P.26;  9  H.  10;  14  H.  268;  16  B.  867;  10  Wal.116; 
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Lessee  of  Joseph  Marlatt,  Plaintiff  in  Error,  v.  John  Silk  and 

John  M'Donald. 
11  P.  i. 

Under  the  compact  between  Pennsylvania  and  Virginia  of  1780,  which  declares  that,  in  dis 
pates  concerning  titles  to  land,  preference  6hall  be  given  to  the  elder  or  prior  right,  it  was 
held  that  a  settlement  right  under  Virginia  should  take  date  from  the  time  of  the  settle* 
ment,  and  not  from  the  date  of  the  certificate/  of  which  the  expense  and  danger  of  making 
the  settlement  formed  the  consideration. 

The  decision  of  a  state  court  is  not  adopted  by  this  court,  when  it  tarns  on  the  construc- 
tion or  effect  of  a  compact  between  two  States. 

The  case  is  stated  in  the  opinion  of  the  court 
Forward  and  Fetterman,  for  the  plaintiff 
Ross*  contra. 
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[  *  18  ]       *  Barbour,  J.,  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  to  the  district  court  of  the  United 
States  for  the  western  district  of  Pennsylvania,  in  an  action  of  eject- 
ment, in  which  the  plaintiff  in  error  was  plaintiff  in  the  court  below, 
and  in  which  judgment  was  given  for  the  defendant  in  that  court; 
It  comes  up  upon  two  bills  of  exception,  taken  by  the  plaintiff  in 
error  to  the  opinion  of  the  court,  at  the  trial ;  the  one  in  relation  to 
the  admission  of  certain  evidence  which  he  alleges  to  have  been  im- 
properly received ;  the  other  to  the  ruling  of  the  court,  upon  several 
points  of  law,  in  its  charge  to  the  jury. 

We  think  it  unnecessary  to  discuss  any  of  these  points 
[  *  19  ]   but  one,  *  which  we  consider  decisive  of  the  case.     And  that 
is  the  relative  priority  of  the  respective  rights  under  which 
the  parties  claim. 

The  facts  of  the  case  are  these.  Thomas  Watson,  under  whom 
the  plaintiff  in  error  claims,  on  the  25th  of  April,  1780,  obtained  from 
certain  commissioners  of  Virginia  a  certificate  entitling  him  to  400 
acres  of  land,  by  virtue  of  an  act  of  the  assembly  of  Virginia,  passed 
in  May,  1779;  the  4th  section  of  which,  after  reciting  that  great 
numbers  of  people  have  settled  in  the  country,  upon  the  western 
waters,  upon  waste  and  unappropriated  lands,  for  which  they  have 
been  hitherto  prevented  from  suing  out  patents,  or  obtaining  legal 
titles,  &c.,  enacts,  "  That  all  persons,  who,  at  any  time  before  the 
1st  day  of  January,  in  the  year  1778,  have  really  and  bond  fide  set- 
tled themselves  or  their  families,  or  at  his,  her,  or  their  charges  have 
settled  others,  upon  any  waste  or  unappropriated  lands,  on  the  said 
western  waters,  to  which  no  other  person  hath  any  legal  right  or 
claim,  shall  be  allowed,  for  every  family  so  settled,  400  acres  of  land, 
or  such  smaller  quantity  as  the  party  chooses  to  include  such  settle- 
ment" This  certificate  was  granted  in  right  of  a  settlement  which 
had  been  made  by  Watson,  in  the  year  1772.  His  evidence  of  right 
under  Virginia  was  subsequently  transferred  to  the  land-office  of 
Pennsylvania,  (the  land  having,  under  a  compact  between  that  State 
and  Virginia,  hereafter  more  particularly  noticed,  been  ascertained 
to  be  within  the  limits  of  Pennsylvania  ;)  and  on  the  1st  of  Novem- 
ber, 1786,  a  survey  of  his  claim  was  made  and  returned  to  the  land- 
office  of  the  latter  State,  and  a  patent  issued  thereon  by  that  State 
in  the  year  1791,  including  his  settlement  made  in  1772,  and  includ- 
ing the  land  in  controversy. 

The  defendants  claim  under  Edward  Hand,  who,  by  virtue  of  two 
land-warrants  granted  by  Pennsylvania,  the  one  for  300  acres,  dated 
the  24th  of  November,  1773,  the  other  for  the  same  quantity,  dated 
the  27th  of  November,  1773 ;  caused  surveys  to  be  made  on  both  on 
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the  21st  of  January,  1778 ;  and  on  the  9th  of  March,  1782,  obtained 
patents  on  both  surveys,  embracing  the  land  in  controversy. 

Both  Pennsylvania  and  Virginia  having  claimed  the  territory,  of 
which  the  land  in  controversy  is  a  part,  as  being  within  their  limits*, 
the  dispute  was  finally  adjusted'  by  a  compact  made  between  them^ 
which  was  ratified  by  Virginia  on  the  23d  of  June,  1780,  with  cer 
tain  conditions  annexed ;  and  absolutely  by  Pennsylvania, 
on  the  23d  •  of  September,  1780,  with  an  acceptance  of  the  [  •  20  ] 
conditions  annexed  by  Virginia. 

That  compact,  inter  alia,  contains  the  following  stipulation :  "  That 
the  private  property  and  rights  of  all  persons,  acquired  under,  founded 
on,  or  recognized  by  the  laws  of  either  country,  previous  to  the  date 
hereof,  be  secured  and  confirmed  to  them,  although  they  should  be 
found  to  fall  within  the  other,  and  that  in  disputes  thereon  prefer- 
ence shall  be  given  to  the  elder  or  prior  right,  whichever  of  the  said 
States  the  same  shall  have  been  acquired  under  ;  such  persons 
paying  to  the  States,  in  whose  boundary  their  land  shall  be  included, 
the  same  purchase  or  consideration-money  which  would  have  been 
due  from  them  to  the  State  under  which  they  claimed  the  right/' 

The  rights  of  the  parties  must  be  decided  by  the  true  construction 
of  this  stipulation,  as  applied  to  the  foregoing  facts  of  the  case. 
What  is  that  construction  ?  In  the  first  place,  it  is  declared  that  the 
property  and  rights  of  all  persons,  acquired  under,  founded  on,  or 
recognized  by  the  laws  of  either  country,  previous  to  the  date  of  the 
compact,  (that  is,  in  the  year,  1780,)  shall  be  secured  and  confirmed 
to  them.  The  act  of  Virginia  of  May,  1779,  before  cited,  is  in  point 
of  chronology  previous  to  the  date  of  the  compact.  Is  not  the  set- 
tlement of  Watson,  made  in  1772,  recognized  by  that  act  ?  It  is  in 
explicit  terms,  because  the  act  makes  an  allowance  of  400  acres  of 
land  to  all  those  who  shall  have  bond  fide  made  a  settlement  on  waste  - 
and  unappropriated  land,  before  the  1st  of  January,  1778 ;  and  it  has 
been  seen  that  Watson's  settlement  was  made  in  1772.  What  was 
the  motive  which  induced  the  legislature  of  Virginia  to  make  this 
allowance  ?  We  find  it  declared  in  the  preamble  to  the  4th  section 
of  the  act  of  May,  1779 ;  it  was,  that  persons  who  had  made  settle- 
ments had  been  prevented  from  suing  out  patents,  or  obtaining  legal 
titles,  by  the  king  of  Great  Britain's  proclamations,  or  instructions  to 
his  governors,  or  by  the  then  late  change  of  government,  and  the  then 
present  war  having  delayed,  until  that  time,  the  opening  of  a  land- 
office,  and  the  establishment  of  any  certain  terms  for  granting  lands. 
And  what  was  the  consideration,  we  do  not  mean  pecuniary,  but 
valuable,  on  which  the  allowance  was  founded  ?  The  same  pream- 
ble informs  us  that  it  consisted  in  the  justice  of  making  some  com- 
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pensation  for  the  charge  and  risk  which  the  settlers  had  incurred  in 
making  their  settlements. 

It  is  apparent,  then,  that  the  legislature  did  not  pass  the 
[  *  21  ]  law  in  *  question  as  making  a  donation,  but  as  allowing  a 
reasonable  compensation  for  something  of  value  on  the  part 
of  settlers ;  not  of  money  indeed,  paid  into  the  coffers  of  the  State, 
but  of  charge  and  risk  incurred  by  the  settlers.  We  think,  then, 
that  the  allowance  thus  made  is,  in  the  language  of  the  compact,  a 
right  recognized  by  the  law  of  Virginia  previous  to  the  date  of  that 
compact.  Considering  it  as  thus  recognized,  and  consequently  as 
•ecured  and  confirmed,  we  come  now,  in  the  order  of  the  argument,  to 
the  other  part  of  the  stipulation  aforesaid ;  which  declares  that,  in 
disputes  thereon,  preference  shall  be  given  to  the  elder  or  prior  right, 
whichever  of  the  said  States  the  same  shall  have  been  acquired 
under. 

How  is  this  question  of  priority  to  be  decided  ?  In  answering 
this  question,  we  think,  that  the  first  thing  to  be  done  is  to  ascertain 
the  character  of  the  rights  of  the  parties,  as  settled  by  the  laws  of 
the  States,  under  which  they  respectively  claim,  as  these  laws  stood 
at  the  date  of  the  compact  In  this  aspect  of  the  subject,  it  has 
been  seen  that  the  defendants  claim  under  warrants  granted  by 
Pennsylvania  in  1773,  and  surveyed  in  1778.  But  the  act  of  Vir- 
ginia of  1779,  having  allowed  400  acres  of  land  to  those  who  had 
made  a  settlement  before  the  1st  of  January,  1778,  and  having 
founded  that  allowance  on  the  charge  and  risk  which  they  had  in- 
curred ;  in  our  judgment,  the  equitable  claim,  or  the  inchoate  right 
of  the  parties,  must  consequently  be  referred,  for  its  commencement, 
to  the  period  when  the  charge  and  risk  were  incurred— that  is,  in 
the  case  at  bar,  to  the  year  1772.  If,  as  we  think,  this  principle  be 
correct,  this  mere  comparison  of  dates  would  decide  the  case.  It  has, 
however,  been  argued,  that  if  this  case  were  in  a  Virginia  court,  it 
would  be  decided  in  favor  of  the  right  under  which  the  defendants 
claim,  because  that  is  by  warrant,  before  the  act  of  1779 ;  and  in  sup- 
port of  this,  the  court  has  been  referred  to  the  case  of  Jones  v.  Wil- 
liams, 1  Washington,  230,  in  which  the  court  of  appeals  of  that  State 
says,  that  before  the  act  of  1779,  those  lands  (that  is,  lands  on  which 
settlements  had  been  made)  might  have  been  entered  and  patented 
by  any  person,  notwithstanding  prior  settlements  by  others.  That 
the  act  of  1779  applies  to  controversies  between  mere  settlers.  That 
it  does  not  set  up  prior  rights  of  this  sort,  so  as  to  defeat  those  le- 
gally acquired  under  warrants. 

The  error  of  this  argument,  as  we  conceive,  consists  in  this :  that 
the  doctrine  here  stated,  however  true  in  itseli,  does  not  apply  to  the 
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ease  at  bar.  That  was  laid  down,  in  a  case,  between  two 
persons,  *  both  of  whom  claimed  under  Virginia,  and  was,  [  •  22  J 
therefore,  governed  by  the  laws  of  Virginia,  alone;  whereas 
in  this  case,  one  of  the  parties  claims  under  Pennsylvania,  and  the 
other,  under  Virginia;  and  the  case  is  to  be  decided,  not  by  the  laws 
of  either  State,  by  themselves ;  except  that,  as  before  remarked,  the 
character  of  each  right  is  to  be  fixed  by  the  laws  of  the  State,  as  at 
the  time  of  the  compact  under  which  the  right  is  claimed ;  and  then 
the  comparison  between  the  two  is  to  be  made,  not  under  the  laws 
of  eitaer  State,  but  under  the  stipulation  in  the  compact  before 
referred  to.  Thus  to  illustrate,  the  origin  of  the  plaintiff's  claim, 
being,  in  our  opinion,  as  operated  upon  by  the  act  of  Virginia  of 
1779,  to  be  referred  to  the  period  of  Watson's  settlement  in  1772 ; 
and  that  of  the  defendants,  as  affected  by  the  laws  of  Pennsylvania, 
being  of  later  date;  the  foundation  being  thus  laid  for  deciding  which 
is  the  prior  or  elder  title ;  we  then  apply  to  the  ease  the  compact, 
which  declares  that  the  preference  shall  be  given  to  the  prior  or  elder. 

We  suppose  that  it  will  scarcely  be  denied  that,  by  the  act  of  1779, 
Virginia  recognized  the  inception  of  the  title  of  settlers,  as  being  of 
the  date  of  the  settlement  as  against  herself;  if  so,  can  it  be  im- 
agined, that  by  the  compact,  she  intended  their  title  to  take  its  date 
from  a  later  period  ?  If  it  should  be  said,  that  so  also  Pennsylvania 
cannot  be  supposed  to  have  intended  to  impair  the  force  of  the  titles 
claimed  under  her;  the  answer,  that  each  State  intended  that  its  own 
laws  should  settle  the  character  of  the  right  claimed  under  it,  as  to 
the  time  of  its  inception,  and  in  every  other  respect ;  and  then,  that 
according  to  the  inception  thus  fixed*  the  rule  of  priority  should  de- 
cide, as  provided  for  in  the  compact 

It  was  argued,  that  the  question  had  been  settled  in  the  supreme 
court  of  Pennsylvania;  and  the  doctrine  stated  in  12  Wheat.  167,  was 
referred  to,  where  it  is  said :  That  this  court  adopts  the  State  decis- 
ions, because  they  settle  the  law  applicable  to  the  case ;  and  the 
reasons  assigned  for  this  course,  apply  as  well  to  rules  of  construc- 
tion growing  out  of  the  common  law,  as  the  statute  law  of  the  State, 
when  applied  to  the  title  of  lands.  To  say  nothing  of  the  division 
of  the  court,  in  the  case  referred  to,  it  is  a  decisive  answer  to  this 
argument,  to  say  —  that  the  principle  does  not  at  all  apply.  It  was 
laid  down  in  reference  to  cases  arising  under,  and  to  be  decided  by 
the  laws  of  a  State ;  and  then  the  decisions  of  that  State  are  looked 
to,  to  ascertain  what  that  law  is ;  whereas  in  the  case  at  bar,  the 
question  arises  under,  and  is  to  be  decided  by,  a  compact 
between  two  *  States ;  where,  therefore,  the  rule  of  decision  [  *  23  ] 
is  not  to  be  collected  from  the  decisions  of  either  State,  but 
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is  one,  if  we  may  so  speak,  of  an  international  character.  Upon  the 
whole,  we  are  of  opinion  that  the  judgment  of  the  court  below  was 
erroneous  in  charging  the  jury,  that  the  title  of  the  defendants  was 
the  elder  and  prior  right,  and  was  therefore  protected  by  the  com- 
pact ;  on  the  contrary,  we  think  that  of  the  plaintiff  was  the  elder 
and  prior ;  the  judgment  must  therefore  be  reversed,  and  a  venire 
facias  de  novo  awarded. 

Tanbt,  C.  J.,  and  M'Lean,  J.,  dissented. 

McLean,  J.  The  chief  justice  and  Justice  M'Lean  think  that  the 
condition  of  the  compact,  "  that  the  private  property  and  rights  of 
all  persons  acquired  under,  founded  on,  or  recognized  by  the  laws  of 
either  country  previous  to  the  date  hereof,  be  secured  and  confirmed 
to  them,  although  they  should  be  found  to  fall  within  the  other ;  and 
that  in  disputes  thereon,  preference  shall  be  given  to  the  elder  or 
prior  right,  whichever  of  the  said  States  the  same  shall  be  acquired 
under,"  placed  the  land  in  controversy  under  the  common  jurisdiction 
of  both  States ;  and  that  the  first  appropriation  of  the  land  under  the 
authority  of  either  State  must  be  considered,  under  the  compact,  as 
the  prior  right. 

The  Pennsylvania  warrant  which  was  located  on  this  land,  was 
surveyed  on  the  21st  of  January,  1778.  At  this  time  the  Virginia 
claimant,  though  he  lived  on  the  land,  had  no  color  of  right.  He 
was,  in  fact,  a  trespasser. 

The  Virginia  act  of  1779  provided,  u  that  all  persons,  who,  at  any 
time  before  the  1st  of  January,  1778,  had  bond  fide  settled  upon 
waste  or  unappropriated  lands,  on  the  western  waters,  to  which  no 
other  person  hath  any  legal  right  or  claim,  shall  be  allowed  400 
acres,"  dec. 

Now,  if  the  land  in  controversy  was  subject  to  the  jurisdiction  of 
both  States,  and  might  be  appropriated  by  either,  was  it  not  appro- 
priated under  the  Pennsylvania  warrant,  before  the  Virginia  claimant 
had  any  right  under  the  act  of  1779  ?  This  is  too  clear  to  be  con- 
troverted. In  the  language  of  the  compact,  then,  had  not  the  Penn- 
sylvania claimant  "the  prior  right? " 

The  act  of  1779  does  not  purport  to  vest  any  title  in  the 
[  *  24  ]  settler  *  anterior  to  its  passage.  The  settler,  to  bring  himself 
within  the  act,  must  show  that  he  was  a  bond  fide  settler 
before  the  1st  of  January,  1778 ;  and  this  entitled  him  to  400  acres 
of  land  under  the  act,  provided,  "no  other  person  had  any  legal  right 
or  claim  to  it." 

At  this  time  the  land,  as  has  been  shown,  was  appropriated  under 
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the  Pennsylvania  law ;  and  which  appropriation,  if  effect  be  given  to 
"the  prior  right,''  under  the  compact,  does  constitute,  within  the 
meaning  of  the  act  of  1779,  a  "  right  or  claim  to  the  land." 

In  1  Wash.  231,  the  court  of  appeals  of  Virginia  says,  that  the 
law  of  1779  does  not  "  set  up  rights  so  as  to  defeat  those  legally  ac- 
quired under  warrants." 

This  land,  by  the  compact,  was  considered  as  liable  to  be  appro- 
priated by  a  Pennsylvania  as  by  a  Virginia  warrant,  before  the  act 
of  1779 ;  and  in  ascertaining  the  priority  of  right,  the  time  of  the 
appropriation  is  the  fact  to  be  established 

12  P.  657;  UP.  853. 


Charles  M'Micken,  Plaintiff  in  Error,  v.  Amos  Webb,  Aabon  Smith, 

and  Ira  Smith,  Defendants. 

IIP.  25. 

A  citizen  of  Louisiana  may  be  sued  in  the  circuit  court  in  the  western  district  of  Louisiana, 
if  found  there,  though  he  resides  in  the  eastern  district. 

Under  the  practice  of  Louisiana,  if  the  petition  aver  that  the  note  declared  on  was  made 
payable  to  the  petitioner  and  a  third  person,  solely  for  the  use  of  the  petitioner,  he  is  not  to 
be  treated  as  an  assignee  of  the  note,  and  need  not  aver  that  such  third  person  was  com- 
petent to  sue,  in  order  to  bring  the  case  within  the  exception  in  the  11th  section  of  the 
Judiciary  Act,  (1  Stats,  at  Large,  78.) 

The  case  is  stated  in  the  opinion  of  the  court. 

Storery  for  the  plaintiff. 

Eustis,  contra. 

#  Thompson,  J.,  delivered  the  opinion  of  the  court.  [  *  36  ] 

This  case  comes  before  this  court  on  a  writ  of  error  from 
the  district  court  of  the  United  States,  in  and  for  the  eastern  district 
of  the  State  of  Louisiana. 

The  suit  in  the  court  below  was  commenced  by  petition,  in  which 
the  cause  of  action  is  set  out  informally,  but  substantially,  as  follows : 
That  the  defendants  are  jointly  and  severally  indebted  to 
the  plaintiff  *  in  the  sum  of  $4,866.93,  besides  interest  and  [  *  37  ] 
costs.  For  this,  to  wit :  that  some  time  in  the  year  1815, 
the  petitioner  and  one  James  H.  Ficklin  formed  a  copartnership  and 
did  business  in  the  parish  of  Feliciana  in  the  State  of  Louisiana, 
under  the  name  and  firm  of  M'Micken  and  Ficklin;  that  on  or  about 
the  8th  day  of  September,  1817,  said  partnership  was  dissolved  by 
mutual  consent.  That  at  the  time  of  such  dissolution  there  was  a 
quantity  or  stock  of  goods  on  hand,  which  Ficklin  took  and  pur- 
chased at  cost  with  5  per  cent  addition,  and  for  the  payment  of  one 
vol.  xit.  28 
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half  of  said  stock  of  goods,  he  gave  to  the  petitioner,  a  promissory 
liote,  dated  the  20th  of  September,  1817,  and  payable  on  the  1st  of 
March,  1819,  to  the  order  of  M'Micken  and  Ficklin,  for  the  sum  of 
$4,866.93,  which  note  was  executed  by  said  Ficklin,  Jedediah  Smith 
(by  the  name  of  Jed.  Smith)  and  Amos  Webb,  by  which  they  prom- 
ised jointly  and  severally  to  pay  the  aforesaid  sum,  according  to 
the  terms  of  said  note,  a  copy  of  Which  is  annexed  to  the  petition. 
The  petition  avers,  that  the  note  was  made  and  dated  subsequent  to 
the  dissolution  of  the  partnership,  and  although  made  payable  to 
M'Micken  and  Ficklin,  it  was  made  for  the  sole  benefit  of  the  peti- 
tioner, M'Micken,  and  that  Ficklin  was  in  nowise  interested  therein 
except  as  one  of  the  obligors.  The  petition  then  sets  out  the  death  of 
Jedediah  Smith,  and  here  the  other  defendants  become  bound  to  pay 
the  note.  It  also  oontatns  an  averment  that  the  petitioner  is  a  citizen 
of  the  State  of  Ohio,  and  that  the  defendants  are  citizens  of  the  State 
of  Louisiana. 

To  this  petition  several  pleas  to  the  jurisdiction  of  the  court  are 
interposed.  The  defendant,  Webb,  in  one  of  his  pleas,  admits,  that 
he  is  a  citizen  of  Louisiana,  and  that  be  was  in  New  Orleans  when 
the  petition  and  citation  were  served  upon  him ;  but  avers,  that  he 
resides  in  the  parish  of  St.  Landry,  in  the  western  district  of  Louisi- 
ana, and  denies  the  jurisdiction  of  the  court  on  this  ground. 

The  second  plea  in  abatement  is  founded  on  the  fact  which  is  set 
out  in  the  petition,  that  the  note  in  question  is  made  payable  to 
M'Micken  and  Ficklin,  and  the  suit  is  in  the  name  of  M'Micken 
alone,  without  showing  any  assignment  by  Ficklin,  or  that  at  the 
time  of  making  said  note,  M'Micken  and  Ficklin  could  have  prose- 
cuted a  suit  upon  it  in  this  court. 

The  third  plea  alleges  a  want  of  jurisdiction  in  the  court ;  because 
the  petition  does  not  allege  that  at  the  time  of  assigning  said  note 
the  payees  might  have  prosecuted  the  makers  in  this  court 
{  *  38  J      *  The  other  defendants  also  interposed  pleas  to  the  juris- 
diction of  the  court,  upon  the  grounds  substantially  as  set 
forth  in  the  last  two  pleas  of  Amos  Webb. 

The  court  below  sustained  these  pleas  to  the  jurisdiction  of  the 
court,  and  dismissed  the  petition. 

This  petition,  although  informed  in  many  respects,  must  be  con- 
sidered as  the  commencement  of  a  suit  at  law,  according  to  the  course 
of  proceedings  in  the  courts  of  the  State  of  Louisiana ;  and  is  prop- 
erly brought  up  here  by  writ  of  error.  The  object  of  the  petition  is 
simply  to  set  forth  the  oause  of  action,  and  praying  that  the  defend- 
ants may  be  cited  in  court  to  answer  to  the  demand  set  up  against 
them ;  and  all  that  is  required  in  such  petition  according  to  the  prao* 
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tioe  in  Louisiana  is,  that  it  should  contain  a  clear  and  concise  state* 
meat  of  the  object  of  the  demand,  or  the  cause  of  action  upon  which 
it  is  founded. 

The  question  presented  by  the  first  plea  to  the  jurisdiction  of  the 
court  is  whether  Webb,  a  citizen  of  the  State  of  Louisiana,  who 
resided  in  the  western  district  of  that  State,  could  be  sued  by  a 
plaintiff,  who  was  a  citizen  of  the  State  of  Ohio,  in  the  district  court 
of  the  eastern  district  of  the  State  of  Louisiana.  The  residence  of 
Webb  being  in  the  western  district  of  Louisiana,  could  not  affect  the 
jurisdiction  of  the  court  The  plea  admit*  chat  he  was  a  citizen  of 
Louisiana,  and  the  act  of  congress1  gives  jurisdiction  where  the  suit 
is  between  a  citizen  of  the  State  where  the  suit  is  brought,  and  a 
citizen  of  another  State ;  and  the  division  of  a  State  into  two  or 
more  districts  cannot  affect  the  jurisdiction  of  the  court  on  account 
of  citizenship.  This  plea  admits  that  the  petition  and  citation  were 
served  upon  him  in  New  Orleans,  which  takaB  the  case  out  of  the 
prohibition  in  the  Judiciary  Act,  that  no  civil  suit  shall  be  brought  in 
the  courts  of  the  United  States  against  an  inhabitant  of  the  United 
States,  by  any  original  process,  in  any  other  district,  than  that 
whereof  he  is  an  inhabitant,  or  in  which  he  shall  be  found  at  the 
time  of  serving  the  writ. 

The  second  plea  to  the  jurisdiction  of  the  court  is  founded  on  the 
assumption,  that  the  plaintiff,  M'Micken,  is  to  be  considered  as  the 
assignee  of  M'Micken  and  Ficklin  of  the  note  in  question,  and  that 
the  petition  does  tot  allege  that  they  could  have  prosecuted  a  suit 
upon  it  in  the  courts  of  the  United  States ;  and  that  the  case  there- 
fore falls  within  the  prohibition  in  the  Judiciary  Act.  That 
no  district  jr  *  circuit  court  shall  have  cognizance  of  any  [  •  39  ] 
suit  to  recover  the  contents  of  any  promissory  note,  or  other 
chose  in  action  in  favor  of  an  assignee,  unless  a  suit  might  have  been 
prosecuted  in  such  court  to  recover  the  said  contents,  if  no  assign- 
ment had  been  made ;  except  in  cases  of  foreign  bills  of  exchange. 
vol.  2,  Laws  U.  S.  61. 

But  the  cause  of  action,  and  the  right  of  the  plaintiff  to  sustain  it, 
do  not  place  him  in  the  character  of  assignee.  Ficklin  never  had 
any  interest  whatever  in  the  note,  according  to  the  allegations  in  the 
petition ;  the  partnership  had  been  dissolved  before  the  note  in  ques- 
tion was  given.  The  consideration  thereof  was  M'Micken's  share  of 
the  stock  and  goods  on  hand  at  the  time  of  the  dissolution  of  the 
partnership ;  and  the  petition  avers,  that  although  the  note  is  given 
in  the  name  of  the  late  firm  of  M'Micken  and  Ficklin,  it  was  for  the 
sole  and  individual  benefit  of  the  petitioner,  and  that  Ficklin  was  in 
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nowise  a  party  or  interested  therein,  except  as  one  of  the  obligors ; 
there  was,  therefore,  no  interest  which  Ficklin  could  assign,  and  the 
objection  is  one  purely  of  form  and  of  a  mere  technical  character ; 
which  ought  not  to  be  noticed  according  to  the  course  of  proceedings 
in  the  courts  of  Louisiana.  The  facts  set  forth  in  the  petition  may 
well  be  considered  as  an  averment  that  the  note  was  given  to  the 
petitioner,  McMicken,  under  the  name  and  description  of  MPMicken 
and  Ficklin.  And  this  view  of  the  case  disposes  of  the  matter  set 
up  by  the  other  defendants  in  their  pleas  to  the  jurisdiction  of  the 
court,  as  well  as  of  that  which  is  set  up  in  the  third  plea  to  the  juris- 
diction of  the  court 

There  are  other  pleas  to  the  merits  interposed,  de  bene  esse,  by  all 
the  defendants,  and  which  have  not,  of  course,  been  in  any  manner 
considered  or  disposed  of  by  the  court  below,  as  the  pleas  to  the  juris- 
diction of  the  court  were  sustained,  and  the  petition  dismissed.  Nor 
does  the  record  contain  the  necessary  matter  to  enable  this  court  to 
dispose  of  the  case  upon  its  merits ;  some  of  those  turning  upon  ques- 
tions of  fact,  the  evidence  to  sustain  which  not  all  appearing  upon 
the  record ;  and  the  cause  must  therefore  necessarily  go  back  for  fur- 
ther proceedings  on  those  pleas. 

The  judgment  of  the  court  below  is  accordingly  reversed,  and  the 
cause  sent  back  for  further  proceedings. 

18  H.  421. 


• 

Lessee  of  James  H.  Ewing,  Plaintiff  in  Error,  v.  Jacob  Burnet. 

n  P.  41. 

Circumstances  may  justify  a  presumption  of  a  grant,  though  the  statute  of  limitations  does 

not  afford  a  bar. 
An  entry  is  an  ouster,  or  not,  according  to  the  intent  with  which  the  act  is  done,  when  the 

wrongdoer  claims  the  benefit  of  it ;  if  made  under  claim,  or  color  of  right,  it  is  an  ouster, 

otherwise  it  is  a  trespass  only. 
A  fence,  building,  or  other  improvement,  is  not  essential  to  constitute  an  adverse  possession  ; 

acts  of  ownership,  under  a  claim  of  right  visible  and  notorious,  are  sufficient  to  authorize 

the  jury  to  find  such  possession ;  and  the  nature  of  these  acts  of  ownership  must  depend 

on  the  uses  of  which  the  land  was  capable. 
A  valuable  sand  bank  being  exclusively  and  notoriously  used  by  the  defendant,  who  6old  the 

sand  and  used  it,  this  being  the  nse  to  which  the  true  owner  of  the  land  would  naturally 

apply  it,  meets  all  the  requisites  of  a  legal  adverse  possession. 
The  uninterrupted  payment  of  taxes  on  the  land,  for  more  than  twenty-four  successive  year*, 

is  powerful  evidence  of  a  claim  of  right  to  it. 
Punctuation  is  a  most  fallible  standard  by  which  to  interpret  a  writing. 
Adverse  possession  with  full  knowledge  of  an  older  and  valid  title,  is  a  bar  under  die  statute; 

of  limitations. 

Error  to  the  circuit  court  of  the  United  States  for  the  district  of 
Ohio. 
The  case  is  stated  in  the  opinion  of  the  court. 
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Storerj  for  the  plaintiff 

Ewingj  contra, 

•Baldwin,  J.,  delivered  the  opinion  of  the  court  [  #49  ] 

in  the  court  below,  this  was  an  action  of  ejectment,  brought  • 
in  November,  1834,  by  the  lessor  of  the  plaintiff,  to  recover  possession 
of  lot  No.  209,  in  the  city  of  Cincinnati ;  the  legal  title  to  which  is 
admitted  to  have  been  in  John  Cleves  Symmes,  under  whom  both 
parties  claimed ;  the  plaintiff,  by  a  deed  dated  11th  of  June,  1798,  to 
Samuel  Foreman,  who,  on  the  next  day,  conveyed  to  Samuel  Wil- 
liams, whose  right,  after  his  death,  became  vested  in  the  plaintiff; 
the  defendant  claimed  by  a  deed  to  himself,  dated  21st  of  May,  1803, 
and  an  adverse  possession  of  twenty-one  years  before  the  bringing  of 
the  suit.  It  was  in  evidence  that  the  lot  in  controversy  is  situated 
on  the  corner  of  Third  and  Vine  streets,  fronting  on  the  former  198, 
on  the  latter  98  feet ;  the  part  on  Third  street  is  level  for  a  short  dis- 
tance, but  descends  towards  the  south  along  a  steep  bank,  from  40 
to  50  feet,  to  its  south  line ;  the  side  of  it  was  washed  in  gullies, 
over  and  around  which  the  people  of  the  place  passed  and  repassed 
at  pleasure.  The  bed  of  the  lot  was  principally  sand  and  gravel, 
with  but  little  loam  or  soil ;  the  lot  was  not  fenced,  nor  had  any 
building  or  improvement  been  erected  or  made  upon  it,  until  within 
a  few  years  before  suit  brought ;  a  fence  could  have  been  kept  up 
on  the  level  ground  on  the  lop  of  the  hill  on  Third  street,  but  not  on 
its  declivity,  on  account  of  the  deep  gullies  washed  in  the  bank ;  and 
its  principal  use  and  value  was  in  the  convenience  of  digging  sand 
and  gravel  for  the  inhabitants.  Third  street  separated  this,  lot  from 
the  one  on  which  the  defendant  resided  fifcm  1804  for  many  years, 
his  mansion  fronting  on  that  street ;  he  paid  the  taxes  upon  this  lot 
from  1810  until  1834,  inclusive ;  and  from  the  date  of  the  deed  from 
Symmes  until  the  trial,  claimed  it  as  his  own.  During  this  time,  he 
also  claimed  the  exclusive  right  of  digging  and  removing  sand  and 
gravel  from  the  lot ;  giving  permission  to  some,  refusing  it  to  others , 
he  brought  actions  of  trespass  against  those  who  had  done  it,  and  at 
different  times  made  leases  to  different  persons  for  the  purpose  of 
taking  sand  and  gravel  therefrom,  besides  taking  it  for  his  own  use, 
as  he  pleased.  This  had  been  done  by  others  without  his  permission, 
but  there  was  no  evidence  of  his  acquiescence  in  the  claim  of  any  per- 
son to  take  or  remove  the  sand  or  gravel,  or  that  he  had  ever  inter- 
mitted his  claim  to  the  exclusive  right  of  doing  so ;  on  the  contrary, 
several  witnesses  testified  to  his  continued  assertion  of  right  to  the 
lot ;  their  knowledge  of  his  exclusive  claim,  and  their  ignorance  of 

28* 
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any  adverse  claim  for  more  than  twenty-one  yean  before 
[  *  50  ]     *  the  present  suit  was  brought.    They  further  stated,  as  their 

conclusion  from  these  facts,  that  the  defendant  had,  from 
1806  or  7,  in  the  words  of  one  witness,  "had  possession  of  the  lot;" 
of  another,  that  since  1804,  u  he  was  as  perfectly  and  exclusively  in 
possession  as  any  person  could  possibly  be  of  a  lot  not  built  on  or 
inclosed;"  and  of  a  third,  "that  since  1811,  he  had  always  been  in 
the  most  rigid  possession  of  the  lot  in  dispute,  a  similar  possession 
to  other  possessions  on  the  hill  lot.9'  It  was  further  in  evidence,  that 
Samuel  Williams,  under  whom  the  plaintiff  claimed,  lived  in  Cincin- 
-  nati  from  1803  till  his  death  in  1824 ;  was  informed  of  defendant 
having  obtained  a  deed  from  Symmes  in  1803,  soon  after  it  was  ob- 
tained, and  knew  of  his  claim  to  the  lot ;  but  there  was  no  evidence 
that  he  ever  made  an  entry  upon  it,  demanded  possession,  or  exer- 
cised or  assumed  any  exercise  of  ownership  over  it,  though  be  de- 
clared to  one  witness,  produced  by  the  plaintiff,  that  the  lot  was  his, 
and  he  intended  to  claim  and  improve  it  when  he  was  able.  This 
declaration  was  repeated  often,  from  1803  till  the  time  of  his  death, 
and  on  his  death-bed ;  and  it  appeared  that  he  was,  during  all  this 
time,  very  poor ;  it  also  appeared  in  evidence,  by  the  plaintiff's  wit* 
ness,  that  the  defendant  was  informed  that  Williams  owned  the  lot 
before  the  deed  from  Symmes,  in  1803,  and  after  he  had  made  the 
purchase. 

This  is  the  substance  of  the  evidence  given  at  the  trial,  and  return- 
ed with  the  record  and  a  bill  of  exceptions,  stating  that  it  contains 
all  the  evidence  offered  in  the  cause ;  whereupon  the  plaintiff's  coun- 
sel moved  the  court  to  instruct  the  jury  that  on  this  evidence  the 
plaintiff  was  entitled  to  a  verdict ;  also  that  the  evidence  offered  by 
the  plaintiff  and  defendant,  was  not  sufficient  in  law  to  establish  an 
adverse  possession  by  the  defendant ;  which  motions  the  court  over- 
ruled This  forms  the  first  ground  of  exception  by  the  plaintiff  to 
the  overruling  his  motions.  1.  The  refusal  of  the  court  to  instruct 
the  jury  that  he  was  entitled  to  recover.  2.  That  the  defendant  had 
not  made  out  an  adverse  possession. 

Before  the  court  could  have  granted  the  first  motion,  they  must 
have  been  satisfied  that  there  was  nothing  in  evidence,  or  any  fact 
which  the  jury  could  lawfully  infer  therefrom,  which  could  in  any 
way  prevent  the  plaintiff's  recovery ;  if  there  was  any  evidence  which 
conduced  to  prove  any  fact  that  could  produce  such  effect,  the  court 
must  assume  such  fact  to  have  been  proved ;  for  it  is  the  exclusive 

province  of  the  jury  to  decide  what  facts  are  proved  by  com- 
[  *  51  ]   *  petent  evidence.    It  was  also  their  province  to  judge  of  the 

credibility  of  the  witnesses,  and  the  weight  of  their  testi* 
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fliony,  as  tending,  in  a  greater  or  leas  degree,  to  prove  the  facts  relied 
on ;  as  these  were  matters  with  which  the  court  could  not  interfere, 
the  plaintiff's  right  to  the  instruction  asked  must  depend  upon  the 
opinion  of  the  court  on  a  finding  by  the  jury  in  favor  of  the  defend- 
ant, on  every  matter  which  the  evidence  conduced  to  prove ;  giving 
full  credence  to  the  witnesses  produced  by  him,  and  discrediting  the 
witness  for  the  plaintiff. 

Now,  as  the  jury  might  have  refused  credence  to  the  only  witness 
who  testified  to  the  notice  given  to  the  defendant  of  Williams's  own- 
ership of  the  lot  in  1803,  and  of  his  subsequent  assertion  of  claim, 
and  intention  to  improve  it ;  the  testimony  of  this  witness  must  be 
thrown  out  of  the  case,  in  testing  the  correctness  of  the  court  in  over- 
ruling this  motion ;  otherwise,  we  should  hold  the  court  below  to  have 
erred  in  not  instructing  the  jury  on  a  matter  exclusively  for  their 
consideration ;  the  credibility  of  a  witness,  or  how  far  his  evidence 
tended  to  prove  a  fact,  if  they  deemed  him  credible.  This  view  of 
the  case  throws  the  plaintiff  back  to  his  deed,  as  the  only  evidence 
of  title ;  on  the  legal  effect  of  which  the  court  were  bound  to  instruct 
the  jury  as  matter  of  law,  which  is  the  only  question  to  be  considered 
on  this  exception. 

It  is  clear  that  the  plaintiff  had  the  elder  legal  title  to  the  lot  in 
dispute,  and  that  it  gave  him  a  right  of  possession,  as  well  as  the 
legal  seisin  and  possession  thereof  coextensively  with  his  right; 
which  continued  till  he  was  ousted  by  an  actual  adverse  possession, 
6  Pet.  743 ;  or  his  right  of  possession  had  been  in  some  other  way 
barred.  It  cannot  be  doubted  that  from  the  evidence  adduced  by  the 
defendant,  it  was  competent  for  the  jury  to  infer  these  facts ;  that  he 
had  claimed  this  lot  under  color  and  claim  of  title,  from  1804  till 
1834 ;  had  exercised  acts  of  ownership  on,  and  over  it,  during  this 
whole  period;  that  his  claim  was  known  to  Williams  and  to  the 
plaintiff,  was  visible ;  of  public  notoriety  for  twenty  years  previous 
to  the  death  of  Williams.  And  if  the  jury  did  not  credit  the  plain- 
tiff's witness,  they  might  also  find  that  the  defendant  had  no  actual 
notice  of  Williams's  claim ;  that  it  was  unknown  to  the  inhabitants 
of  the  place,  while  that  of  the  defendants  was  known ;  and  that  Wil* 
liams  never  did  claim  the  lot,  or  assert  a  right  to  it  from  1803  till  his 
death  in  1834.  The  jury  might  also  draw  the  same  conclu- 
sion from  these  facts,  as  the  witnesses  did ;  that  the  *  de-  [  *  52  ] 
fendant  was  during  the  whole  time  in  possession  of  the  lot, 
as  strictly,  perfectly,  and  exclusively,  as  any  person  could  be  of  a  lot 
not  inclosed  or  built  upon ;  or  as  the  situation  of  the  lot  would  admit 
of.  The  plaintiff  must,  therefore,  rely  on  a  deed  of  which  he  had 
given  no  notice,  and  in  opposition  to  all  ch?  evidence  of  the  defend- 
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ant,  and  every  fact  which  a  jury  could  find  that  would  show  a  right 
of  possession  in  him,  either  by  the  presumption  of  a  release  or  con- 
veyance of  the  elder  legal  title,  or  by  an  adverse  possession.  On  the 
evidence  in  the  cause  the  jury  might  have  presumed  a  release,  a 
conveyance,  or  abandonment  of  the  claim  or  right  of  Williams,  under 
ar  deed  in  virtue  of  which  he  had  made  no  assertion  of  right  from 
1798,  in  favor  of  a  possession,  such  as  the  defendant  held  from  1804 ; 
though  it  may  not  have  been  strictly  such  an  adverse  possession  as 
would  have  been  a  legal  bar  under  the  act  of  limitations.  There  may 
be  circumstances  which  would  justify  such  a  presumption  in  less  than 
twenty-one  years,  6  Pet  513 ;  and  we  think  that  the  evidence  in  this 
case  was  in  law  sufficient  to  authorize  the  jury  to  have  made  the 
presumption  to  protect  a  possession  of  the  nature  testified  for  thirty 
years';  and  if  the  jury  could  so  presume,  there  is  no  error  in  overruling 
the  first  motion  of  the  plaintiff. 

On  the  next  motion  the  only  question  presented  is  on  the  legal 
sufficiency  of  the  evidence  to  make  out  an  ouster  of  the  legal  seisin 
and  possession  of  Williams  by  the  defendant;  and  a  continued 
adverse  possession  for  twenty-one  years  before  suit  brought. 

An  entry  by  one  man  on  the  land  of  another,  is  an  ouster  of  the 
legal  possession  arising  from  the  title,  or  not,  according  to  the  inten- 
tion with  which  it  is  done ;  if  made  under  claim  and  color  of  right, 
it  is  an  ouster,  otherwise  it  is  a  mere  trespass ;  in  legal  language,  the 
intention  guides  the  entry,  and  fixes  its  character.  That  the  evidence 
in  this  case  justified  the  jury  in  finding  an  entry  by  the  defendant  on 
this  lot  as  early  as  1804,  cannot  be  doubted ;  nor  that  he  claimed  the 
exclusive  right  to  it  under  color  of  title,  from  that  time  till  suit 
brought.  There  was  abundant  evidence  of  the  intention  with  which 
the  first  entry  was  made,  as  well  as  of  the  subsequent  acts  related  by 
the  witnesses,  to  justify  a  finding  that  they  were  in  assertion  of  a 
right  in  himself;  so  that  the  only  inquiry  is  as  to  the  nature  of  the 
possession  kept  up.  It  is  well  settled  that  to  constitute  an  adverse 
possession  there  need  not  be  a  fence,  building,  or  other  improvement 
made,  10  Pet  442 ;  it  suffices  for  this  purpose,  that  visible  and 
[  *  53  ]  notorious  acts  of  ownership  are  exercised  over  the  *  premises 
in  controversy  for  twenty-one  years,  after  an  entry  under 
claim  and  color  of  title.  So  much  depends  on  the  nature  and  situa- 
tion of  the  property,  the  uses  to  which  it  can  be  applied,  or  to  which 
the  owner  or  claimant  may  choose  to  apply  it,  that  it  is  difficult  to 
lay  down  any  precise  rule  adapted  to  all  cases.  But  it  may  with 
safety  be  said  that  where  acts  of  ownership  have  been  done  upon 
land,  which,  from  their  nature,  indicate  a  notorious  claim  of  property 
in  it,  and  are  continued  for  twenty-one  years,  with  the  knowledge  of 
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an  adverse  claimant -without  interruption,  or  an  adverse  entry  by  him, 
for  twenty-one  years,  such  acts  are  evidence  of  an  ouster  of  a  former 
owner,  and  an  actual  adverse  possession  against  him ;  if  the  jury 
shall  think  that  the  property  was  not  susceptible  of  a  more  strict  or 
definite  possession  than  had  been  so  taken  and  held.  Neither  actual 
occupation,  cultivation,  or  residence,  are  necessary  to  constitute 
actual  possession,  6  Pet.  513,  when  the  property  is  so  situated  as  not 
to  admit  of  any  permanent  useful  improvement,  and  the  continued 
claim  of  the  party  has  been  evidenced  by  public  acts  of  ownership, 
such  as  he  would  exercise  over  property  which  he  claimed  in  his  own 
right,  and  would  not  exercise  over  property  which  he  did  not  claim. 
Whether  this  was  the  situation  of  the  lot  in  question,  or  such  was 
the  nature  of  the  acts  done,  was  the  peculiar  province  of  the  jury ; 
the  evidence,  in  our  opinion,  was  legally  sufficient  to  draw  the  infer* 
ence  that  such  were  the  facts  of  the  case ;  and  if  found  specially, 
would  have  entitled  the  defendant  to  the  judgment  of  the  court  in 
his  favor ;  they,  of  course,  did  not  err  in  refusing  to  instruct  the  jury 
that  the  evidence  was  not  sufficient  to  make  out  an  adverse  posses- 
sion. 

The  remaining  exceptions  are  to  the  charge  of  the  court,  in  which 
we  can  perceive  no  departure  from  established  principles.  The 
learned  judge  was  very  explicit  in  stating  the  requisites  of  an  adverse 
possession ;  the  plaintiff  had  no  cause  of  complaint  of  a  charge,  stating 
that  exclusive  appropriation  by  an  actual  occupancy;  notice  to  1he 
public,  and  all  concerned  of  the  claim ;  and  enjoyment  of  profits  by 
defendant,  were  all  necessary.  No  adjudication  of  this  court  has 
established  stricter  rules  than  these  j  and  if  any  doubts  could  arise  as 
to  their  entire  correctness,  it  would  be  on  an  exception  by  the  defend- 
ant. In  applying  them  in  the  subsequent  part  of  the  charge  to  the 
evidence,  there  seems  to  have  been  no  relaxation  of  these  rules.  The 
case  put  by  the  court,  as  one  of  adverse  possession,  is  of  a  valuable 
sand  bank  exclusively  possessed,  and  used  by  the  defendant 
for  his  *  own  benefit,  by  using  and  selling  the  sand ;  and  [  *  54  ] 
this  occupancy,  notorious  to  the  public  and  all  concerned, 
which  fully  meets  all  the  requisites  before  stated,  to  constitute  adverse 
possession.  If  we  take  the  residue  of  the  charge  literally,  it  would 
seem  to  superadd  other  requisites,  as  the  payment  of  taxes ;  ejecting 
and  prosecuting  trespassers  on  the  lot ;  its  contiguity  to  the  defend- 
ant's residence,  &c. ;  but  such  is  not  the  fair  construction  of  the 
charge,  or  the  apparent  meaning  of  the  court.  These  circumstances 
would  seem  to  have  been  alluded  to  to  show  the  intention  with  which 
the  acts  previously  referred  to  were  done;  in  which  view  they  were 
important,  especially  the  uninterrupted  payment  of  taxes  on  the  lot 
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for  twenty-four  successive  years,  which  is  powerful  evidence  of  a 
claim  of  right  to  the  whole  lot.  The  plaintiff's  counsel  has  consid- 
ered these  circumstances  as  making  a  distinct  case  in  the  opinion  of 
the  court,  for  the  operation  of  the  statute,  and  has  referred  to  the 
punctuation  of  the  sentence  in  support  of  this  view  of  the  charge. 
Its  obvious  meaning  is,  however,  to  state  these  as  matters  additional 
or  cumulative  to  the  preceding  facte ;  not  as  another  distinct  case 
made  out  by  the  evidence,  on  which  alone  the  jury  could  find  an 
adverse  possession*  Punctuation  is  a  most  fallible  standard  by  which 
to  interpret  a  writing ;  it  may  be  resorted  to  when  all  other  means 
fail ;  but  the  court  will  first  take  the  instrument  by  its  four  corners, 
in  order  to  ascertain  its  true  meaning ;  if  that  is  apparent  on  judicially 
inspecting  the  whole,  the  punctuation  will  not  be  suffered  to  change 
it. 

It  has  also  been  urged  in  argument  that,  as  the  defendant  had 
notice  of  the  claim  of  Williams,,  his  possession  was  not  fair  and 
honest,  and  so  not  protected  by  the  statute.  This  admits  of  two 
answers.  1.  The  jury  were  authorized  to  negative  any  notice.  2. 
Though  there  was  such  notice  of  a  prior  deed  as  would  make  a  sub- 
sequent one  inoperative  to  pass  any  title,  yet  an  adverse  possession 
for  twenty-one  years,  under  claim  and  color  of  title,  merely  void,  is  a 
bar ;  the  statutory  protection  being  necessary  only  where  the  defend 
ant  has  no  other  title  but  possession  during  the  period  prescribed. 

The  judgment  of  the  circuit  court  is  therefore  affirmed. 

12  P.  410 ;  16  P.  25  ;  15  H.  823 ;  18  H.  50 ;  2  Wal.  328 ;  11  W.  161 ;  14  W.  146 ;  9  0. 167. 


Samuel  Veazib  v.  Ira  Wadleigh  et  aL 

11  p.  55. 

Where  questions  have  been  sent  to  this  court  on  a  division  of  opinion,  nnder  the  6th  section 
of  the  Act  of  April  29,  1802,  (2  Stats,  at  Large,  159,)  and  the  plaintiff  has,  in  writing, 
daring  the  vacation,  requested  the  clerk  of  the  circuit  court  to  enter  a  discontinuance,  and 
has  given  notice  thereof  to  the  defendant,  this  court  will  permit  the  plaintiff  to  have  the 
cause  dismissed  from  this  court 

The  case  is  stated  in  the  opinion  of  the  court. 

Smith  and  Butler,  for  the  motion. 
Webster,  contra. 

[  •  59  ]       •  Story,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  case  certified  from  the  circuit  court  for  the  dis- 
trict of  Maine,  upon  a  division  of  opinion  of  the  judges  of  that  court, 
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upon  certain  questions  which  arose  in  the  progress  of  the  trial  of  the 
cause.  These  questions  were  certified  to  this  court  at  the  last  term, 
upon  the  motion  of  the  plaintiff  On  the  15th  of  December  last,  the 
plaintiff  filed  in  the  clerk's  office  of  the  circuit  court,  (it  being  vaca- 
tion,) a  written  declaration,  as  follows :  "  I  hereby  notify  you  that 
the  action  of  trespass,  which  is  now  pending  in  said  court,  to  await 
the  decision  of  certain  questions  carried  up  to  the  supreme  court,  is 
discontinued  by  me ;  and  that  the  same  disposition  will  be  made  of 
the  case  in  the  supreme  court  at  Washington,  as  soon  as  it  meets  at 
Washington.  You  will  therefore  please  to  file  this  in  the  case,  and 
notify  the  counsel  for  the  defendants  of  the  same,  and  that  their 
legal  costs  in  the  said  circuit  court  may  be  immediately  made  up, 
and  the  same  will  be  paid."  Due  notice  was  accordingly  given  to 
the  counsel  of  the  defendants ;  and  the  counsel  for  the  plaintiff  have 
accordingly,  at  the  present  term,  made  a  motion  in  this  court,  under 
these  circumstances,  to  discontinue  the  cause  here,  and  to  with- 
draw the  record.  The  motion  is  resisted  on  the  other  side,  upon 
the  ground  that  the  defendants  have  an  interest  in  having  these 
certified  questions  decided  by  this  court;  of  which  they  cannot 
be  deprived  without  their  own  consent,  by  the  dismissal  of  the 
cause. 

The  point  is  confessedly  new,  and  we  have  therefore  thought  it 
right,  after  the  argument,  to  give  it  full  consideration,  with  reference 
to  the  future  practice  of  the  court 

•  The  act  of  1802,  c.  31,  §  6,  under  which  this  case  has  [  *  60  ] 
been  certified,  provides :  "  That  whenever  any  question  shall 
occur  before  a  circuit  court,  upon  which  the  judges  shall  be  opposed, 
the  point  upon  which  the  disagreement  shall  happen,  shall,  during 
the  same  terra,  upon  the  request  of  either  party,  or  their  counsel,  be 
stated,  under  the  direction  of  the  judges ;  and  certified,  under  the 
seal  of  the  court,  to  the  supreme  court,  at  their  next  session  to  be 
held  thereafter,  and  shall,  by  the  said  court,  be  finally  decided.  And 
the  decision  of  the  supreme  court,  and  their  order  in  the  premises, 
shall  be  remitted  to  the  circuit  court,  and  be  there  entered  on  record, 
and  shall  have  effect  according  to  the  nature  of  the  said  judg- 
ment and  order  ;  provided,  however,  that  nothing  herein  contained 
shall  prevent  the  cause  from  proceeding,  if,  in  the  opinion  of 
the  court,  further  proceedings  can  be  had  without  prejudice  to  the 
merits." 

In  construing  a  statute  providing  for  such  a  novel  mode  of  obtain- 
ing the  decision  of  an  appellate  court  upon  the  matters  of  controversy 
between  the  parties,  it  is  not  surprising  that  there  should  be  some 
difficulty  in  ascertaining  the  precise  rights  of  the  parties ;  whether 
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the  party  upon  whose  motion  the  questions  are  brought  here,  is  to 
be  treated  like  a  plaintiff  in  error,  as  entitled  to  dismiss  his  own  cer- 
tified cause  at  his  pleasure ;  or  whether  the  other  party  is  entitled  to 
retain  the  cause  for  his  own  benefit,  and  to  insist  upon  a  final  adju- 
dication of  the  questions  here.  It  is  clear  that  the  statute  does  not, 
upon  the  certificate  of  division,  remove  the  original  cause  into  this 
court ;  on  the  contrary,  it  is  left  in  the  possession  of  the  court  below 
for  the  purpose  of  farther  proceedings,  if  they  can  be  had  without 
prejudice  to  the  merits ;  so  that,  in  effect,  the  certified  questions  only, 
and  not  the  original  cause,  are  removed  to  this  court  In  the  next 
place,  looking  to  the  intent  and  objects  of  the  provision,  which  are  to 
enable  the  court  below  to  proceed  to  a  final  adjudication  of  the  merits 
of  the  cause,  it  seems  equally  clear  that  if  the  original  cause  is  en- 
tirely withdrawn  from  the  cognizance  of  the  circuit  court  by  discon- 
tinuance, or  otherwise,  there  is  no  ground  upon  which  this  court 
should  be  required  to  proceed  to  decide  the  certified  questions,  since 
they  are  thus  become  mere  abstract  questions.  They  are  but  in- 
cidents to  the  original  cause,  and  ought  to  follow  the  fate  of  their 
principal.  We  have  no  doubt,  then,  that  upon  the  true  construction 
of  the  statute,  if  a  discontinuance  had  been  actually  entered  in  the 
circuit  court  of  Maine,  in  term,  the  record  here  ought  not  further  to 
be  acted  upon  by  us ;  but  a  withdrawal  or  dismissal  of  the 
[  *  61  ]  certified  questions  *  ought  to  be  allowed.  If  it  were  neces- 
sary to  accomplish  this  object  in  the  most  formal  way,  we 
should  order  the  case  to  stand  continued  until  the  next  term  of  this 
court;  so  that  the  plaintiff  might,  in  the  intermediate  time,  make  an 
application  to  the  circuit  court  in  term,  to  enter  a  discontinuance 
thereof  in  that  court 

The  only  point  of  difficulty  is,  whether  the  filing  of  the  above 
paper  in  the  circuit  court  in  vacation,  constitutes,  per  se,  a  discon- 
tinuance of  the  original  cause,  without  any  action  of  the  circuit  court 
thereon,  upon  which  this  court  ought  now  to  act  According  to  the 
practice  of  some  of  the  courts  in  the  Union,  it  is  understood  to  be 
the  right  of  the  plaintiff  to  enter  a  discontinuance  of  the  cause  at 
any  time,  either  in  term  or  in  vacation,  upon  the  payment  of  costs, 
before  a  verdict  is  given,  without  any  formal  assent  of,  or  application 
to  the  court ;  and  that  thereupon  the  cause  is  deemed,  in  contempla- 
tion of  law,  to  be  discontinued.  In  Massachusetts  and  Maine,  a 
different  practice  is  understood  to  prevail ;  and  the  discontinuance 
can  only  be  in  term,*  and  is  generally  upon  application  to  the  court 
In  many  cases,  however,  in  these  States,  it  is  a  matter  of  right  In 
Haskell  v.  Whitney,  12  Mass.  49,  50,  this  doctrine  was  expressly 
recognized.     The  court,  on  that  occasion,  said  *  "The  plaintiff  or 
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demandant  may,  in  various  modes,  become  nonsuit,  or  discontinue 
his  cause  at  his  pleasure.  At  the  beginning  of  every  term  at  which 
he  is  demandable,  he  may  neglect  or  refuse  to  appear.  If  the  plead- 
ings are  not  closed,  he  may  refuse  to  reply,  or  to  join  an  issue  ten- 
dered ;  or  after  issue  joined,  he  may  decline  to  open  his  cause  to  the 
jury.  The  court  also  may,  upon  sufficient  cause  shown,  allow  him 
to  discontinue,  even  when  it  cannot  be  claimed  as  a  right,  or  after 
the  cause  is  opened  and  submitted  to  the  jury."  Before  trial,  then, 
the  plaintiff  may,  in  many  cases,  as  a  matter  of  right,  discontinue  his 
cause  according  to  the  practice  of  the  state  courts,  at  any  time  when 
he  is  demandable  in  court  After  a  trial  or  verdict,  he  can  do  so  only 
by  leave  of  the  court,  which  it  may  grant  or  refuse,  in  its  discretion. 
But,  under  ordinary  circumstances,  before  verdict,  it  is  almost  a 
matter  of  course  to  grant  it  upon  payment  of  easts*  when  it  is  not 
strictly  demandable  of  right 

Under  the  circumstances  of  the  present  case,  we  have  no  doubt 
that  the  plaintiff  is  estopped,  hereafter,  to  withdraw  his  assent  to  the 
discontinuance  of  his  suit  in  the  circuit  court ;  and  that  that  court 
possesses  fall  authority  to  enter  such  discontinuance  at  its  next  term, 
upon  the  mere  footing  of  the  paper  filed  in  the  cleric's  office, 
without  *  any  further  act  of  the  plaintiff.  We  think,  too,  [  *  62  ] 
that  it  would  be  the  duty  of  that  court  to  allow  the  entry  of 
such  discontinuance,  upon  the  application  of  the  plaintiff,  as  he 
certainly  has  a  right,  in  that  or  some  other  form,  to  decline  to 
proceed-  further  in  the  suit,  or  to  prosecute  it  further,  subject  to 
the  payment  of  costs  to  the  defendants.  In  substance,  then,  we 
think  the  original  cause  in  the  circuit  court  ought  now  to  be 
treated  by  us  as  virtually  at  an  end,  for  all  the  purposes  of  re- 
quiring our  decision  upon  the  certified  questions ;  and  that  the 
motion  to  withdraw  the  record  and  discontinue  the  case,  ought  to  be 
granted. 

In  making  this  decision,  we  wish  to  be  understood  as  not  meaning 
to  intimate  that  the  party,  upon  whose  motion  any  questions  are 
certified  to  this  court  under  the  statute,  has  a  right,  generally,  to 
withdraw  the  record,  or  discontinue  the  case  here,  while  the  orig- 
inal cause  is  retained  in  the  circuit  ctairt  for  ulterior  proceed- 
ings. That  is  a  point  of  a  very  different  nature  from  that  now 
before  us,  and  may  require  very  different  principles  to  govern  it 
It  will  be  sufficient  to  decide  it  when  it  shall  arise  directly  in 
judgment 

On  consideration  of  the  motion  made  in  this  cause,  on  a  prior  day 
of  the  present  term  of  this  court,  to  wit,  Thursday,  the  12th  inst^ 
vol.  xii  29 


4*6         SUPREME   COURT  OF  THE.  UNITED  STATES. 

-Allen  «u  H&miQpnd.    11  P. 

by  Mr.  Smith,  of  counsel  for  the  plaintiff  to  dismiss  this  cause,  and 
of  the  arguments  thereupon  had,  as  well  in  support  of  as  against  the1 
motion,  it  is  now  here  considered  by  the  court  that  said  motion  be, 
and  the  same  is  hereby  granted.  Whereupon  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  this  cause  be,  and  the  same  is  hereby 
dismissed. 

18  H.  241. 


Crawford  Allen,  Appellant,  v.  John  Hammond,  Appellee. 

n  P.  63. 

Where  a  party  having  a  claim  on  a  foreign  government,  in  ignorance  that  it  had  been  al- 
lowed, entered  into  a  contract  to  pay  an  agent  a  large  percentage,  in  consideration  that  he 
would  bring  the  claim  to  a  favorable  issue,  the  agreement  was  ordered  to  be  cancelled  on 
the  ground  of  mistake. 

The  case  is  stated  in  the  opinion  of  the  court 

Green  and  Ogden,  for  the  appellant 

Webster,  contra. 

[  *  68  ]      *  INT  Lean,  J.,  delivered  the  opinion  of  the  court 

This  suit  in  chancery  is  brought  before  this  court,  by  an 
appeal  from  the  decree  of  the  circuit  court  for  the  district  of  Rhode 
Island. 

The  bill  was  filed  in  the  circuit  court  by  the  appellee,  to  compel 
the  appellant  to  deliver  up  to  be  cancelled,  a  certain  contract,  on  the 
ground  of  its  having  been  given  through  mistake. 

In  the  year  1830,  the  appellee  being  the  sole  owner  and  master  of 
the  brig  Ann,  of  Boston,  while  on  a  voyage  from  New  Orleans  to 
Madeira,  and  thence  to  the  coast  of  Africa,  was  illegally  captured, 
off  the  Western  Islands,  by  a  part  of  a  Portuguese  squadron.  Notice 
of  the  capture  was  given  to  the  American  government  but  the  vessel 
and  cargo  were  condemned. 

Such  remonstrances  were  made  by  the  American  government,  that 
on  the  19th  day  of  January,  1832,  the  claim  of  the  appellee 
[  *  69  ]  was  *  admitted,  to  the  amount  of  $33,700,  by  the  Portuguese 
government 

On  the  return  of  the  appellee  to  the  United  States,  he  executed  a 
power  of  attorney  to  the  appellant,  which  is  stated  to  be  irrevocable, 
authorizing  him  to  prosecute  his  claim  against  the  government  of 
Portugal.  And  on  the  27th  of  January,  1832,  the  parties  entered 
into  a  contract,  under  seal,  in  which  Hammond  agreed  to  pay  Allen 
10  per  centum  on  all  sums  which  he  should  recover,  up  to  08,000, 
and  33  per  cent  on  any  sum  above  that  amount,  as  commissions. 
And  Allen  agreed  to  use  his  utmost  efforts  to  recover  the  claim. 


^ 
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Prior  to  this  period,  and  before  the  power  of  attorney  was  given, 
Allen,  who  was  a  commission  merchant  at  Providence,  Rhode  Island, 
had  acted  as  the  agent  of  Hammond  in  procuring  insurances  on  his 
vessel  and  cargo,  at  various  times,  and  also  in  the  transaction  of  other 
business.  Commissions  were  charged  by  Allen  as  in  ordinary  cases ; 
and  it  appears  that  Hammond  was  indebted  to  him  for  these 
services,  at  the  date  of  the  above  agreement,  the  sum  of  (268. 

Allen  had  effected  an  insurance  on  the  brig  for  the  voyage  in  which 
it  was  captured,  and  so  soon  as  he  heard  of  the  capture,  he  made  re- 
presentations of  the  fact  to  the  secretary  of.  state,  at  Washington. 
This  was  not  only  sanctioned  by  Hammond,  but  from  his  corre- 
spondence with  Allen,  he  seems  to  have  placed  great  confidence  in  his 
disposition  and  ability  to  serve  him. 

There  are  a  great  number  of  facts  which  are  proved  in  the  case, 
and  contained  in  the  record ;  but  it  is  unnecessary  to  state  them,  as 
they  can  have  no  direct  bearing  on  the  principal,  and  indeed  the  only 
question  in  the  cause. 

It  appears  that  eight  days  before  the  agreement  was  entered  into 
by  the  parties,  the  Portuguese  government  admitted  the  claim  of 
Hammond,  one  fourth  of  which  was  shortly  afterwards  paid.  And 
the  question  arises,  whether  an  agreement  entered  into  under  such 
circumstances,  ought  to  be  delivered  up  and  cancelled. 

No  one  can  read  the  contract  without  being  struck  with  the  large 
sum  that  Hammond  is  willing  to  pay  on  the  contingency  of  recover- 
ing his  claim.  Allen  was  to  receive  as  a  compensation  for  his  ser- 
vices, a  sum  little  below  the  one  third  of  the  amount  recovered.  This 
shows,  in  the  strongest  point  of  view,  that  Hammond  could  have  en- 
tertained but  a  remote  prospect  of  realizing  his  claim ;  and, 
indeed,  *it  would  seem,  when  the  circumstances  of  the  case  [  *  70  ] 
are  considered,  that  he  could  have  had  little  or  no  ground 
to  hope  for  success. 

His  vessel  and  cargo  had  been  condemned ;  the  Portuguese  gov- 
ernment was  in  an  unsettled  state,  and  its  finances  in  the  greatest 
confusion  and  embarrassment. 

In  his  vessel  and  cargo  Hammond  appears  to  have  lost  his  entire 
property ;  and  this  very  naturally  threw  him  into  despondency,  and 
induced  him  to  agree  to  pay  nearly  one  third  of  his  demand  to  an 
agent,  who  might,  by  possibility  recover  it  He  no  doubt  supposed, 
that,  by  interesting  his  agent  so  deeply  in  the  claim,  he  would  secure 
his  sympathies,  and  his  utmost  exertions.  And  the  prospect  was, 
if  the  claim,  or  any  part  of  it,  should  be  obtained,  it  would  be  the 
work  of  time,  and  of  great  effort. 

Allen  is  not  chargeable  with  fraud  in  entering  into  the  contract. 


l 
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or  in  using  the  most  persevering  efforts  to  get  possession  of  the  in- 
stalment paid. 

That  the  contract  was  entered  into  by  both  parties,  under  a  mis- 
take, is  unquestionable.  Neither  of  them  knew  that  the  Portuguese 
government  had  allowed  the  claim.  Can  a  court  of  equity  enforce 
such  a  contract  ?  Can  it  refuse  to  cancel  it  ?  That  the  agreement 
was  without  consideration  is  clear.  Services  long  and  arduous  were 
contemplated  as  probable  by  both  parties,  at  the  time  the  contract  was 
executed.  But  the  object  of  pursuit  was  already  attained.  No  ser- 
vices were  required  under  the  contract,  and  for  those  which  Allen 
had  rendered  to  Hammond,  prior  to  it,  regular  charges  seem  to  have 
been  made* 

It  is  true  the  amount  of  services  required  by  the  agent  ws» 
uncertain*  He  took  upon  himself  this  oontingeney ;  and  had  not  the 
claim  been  allowed  by  the  Portuguese  government,  until  after  the 
contract,  he  would  have  been  entitled  to  his  commissions,  however 
small  his  agency  might  have  been  in  producing  the  result  This,  it 
may  be  supposed,  was  a  contingency  within  the  contemplation  of 
the  parties  at  the  time  of  the  contract;  so  that,  unconnected  with 
other  circumstances,  the  smallness  of  the  service  rendered  could 
have  constituted  no  ground  on  which  to  set  aside  the  contract 

But  no  one  can  for  a  moment  believe  that  Hammond  intended  to 
give  to  his  agent  nearly  $  10,000,  on  the  contingency  of  his  claim 
having  been  allowed  at  the  time  of  the  contract.  And  it  is  equally 
clear,  that  his  agent  under  such  a  circumstance  had  no  expectation 
of  receiving  that,  or  any  other  amount  of  compensation. 
[  *  71  ]  *  The  contract  does  not  provide  for  such  a  case,  and  it  could 
not  have  been  within  the  contemplation  of  either  party. 
Services  were  made  the  basis  of  the  compensation  agreed  to  be 
paid ;  but  the  allowance  of  the  claim  superseded  all  services  in  the 
case. 

The  equity  of  the  complainant  is  so  obvious,  that  it  is  difficult  to 
make  it  more  clear  by  illustration.  No  case,  perhaps,  has  occurred, 
or  can  be  supposed,  where  the  principle  on  which  courts  of  equity 
give  relief  is  more  strongly  presented  than  in  this  case.  The  con- 
tract  was  entered  into  through  the  mistake  of  both  parties;  it 
imposes  great  hardship  and  injustice  on  the  appellee,  and  it  is 
without  consideration.  These  grounds,  either  of  which  in  ordinary 
cases  is  held  sufficient  for  relief  in  equity,  unite  in  favor  of  the 
appellee. 

Suppose  a  life*estate  in  land  be  sold,  and  at  the  time  of  the  sale, 
the  estate  has  terminated  by  the  death  of  the  person  in  whom  the 
right  vested ;  would  not  a  court  of  equity  relieve  the  purchaser?     If 
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the  vendor  knew  of  the  death,  relief  would  be  given  on  the  ground 
of  fraud ;  if  he  did  not  know  it,  on  the  ground  of  mistake.  In  either 
case,  would  it  not  be  gross  injustice,  to  enforce  the  payment  of  the 
consideration  J 

If  a  horse  be  sold  which  is  dead,  though  believed  to  be  living 
by  both  parties,  can  the  purchaser  be  compelled  to  pay  the  con- 
sideration ? 

These  are  cases  in  which  the  parties  enter  into  the  contract,  under 
a  material  mistake  as  to  the  subject-matter  of  it 

In  the  first  case  the  vendor  intended  to  seD,  and  the  vendee  to  pur* 
chase  a  subsisting  title,  but  which,  in  fact,  did  not  exist ;  and,  in  the 
second,  a  horse  was  believed  to  be  living,  but  which  was  in  fact  dead. 

If  in  either  of  these  cases,  the  payment  of  the  purchase-money 
should  be  required,  it  would  be  a  payment  without  the  shadow  of 
consideration  ;  and  no  court  of  equity  is  believed  ever  to  have  sanc- 
tioned such  a  principle.  And  so  in  the  case  under  consideration ;  if 
Hammond  should  be  held  liable  to  pay  the  demand  ot  the  appellant, 
it  would  be  without  consideration. 

There  may  be  some  cases  of  wager,  respecting  certain  events, 
where  one  of  the  contingencies  had  happened  at  the  time  of  the 
wager,  which  was  unknown  to  both  parties,  and  which  was  held  not 
to  invalidate  the  contract.  Of  this  character  is  the  case  of  the  Earl 
of  March  t>.  Pigot,  5  Burr.  2802.  But  the  question  in  that  case, 
arose  upon  the  verdict  of  a  jury,  on  a  rule  to  show  cause, 
&c- ;  and  *  Lord  Mansfield  says :  "  The  nature  of  the  con-  [  •  72  ] 
tract,  and  the  manifest  intention  of  the  parties,  support  the 
verdict  of  the  jury,  (to  whom  it  was  left  without  objection,)  that  he 
who  succeeded  to  bis  estate  first,  by  the  death  of  his  father,  should 
pay  to  the  other  without  any  distinction,  whether  the  event  had  or 
not,  at  that  time,  actually  happened.'1 

In  1  Foithlanque's  Equity,  114,  it  is  laid  .down,  that  where  there 
is  an  error  in  the  thing  for  which  an  individual  bargains,  by  the 
general  rules  of  contracting,  the  contract  is  null,  as  in  *uch  a  case 
the  parties  are.  supposed  not  to  give  their  assent  And  the  same 
doctrine  is  laid  down  in  Puffendorff 's  Law  of  Nature  and  Nations, 
b,  1,  <%  3,  §  1£ 

The  law  on  this  subject  is  clearly  stated,  in  the  case  of  Hitchcock 
V*  Giddingst,  Daniel's  Reports,  1 ;  where  it  is  said,  that  a  vendor  is 
bound  to  know  that  he  aotually  has  that  which  he  professes  to  sell. 
And  even  though  the  subject-matter  of  the  contract  be  known  to 
both  parties  to  be  liable  to  a  contingency,  which  may  destroy  it 
immediately ;  yet,  if  the  contingency  has  already  happened,  the  gou» 
tpaet  will  be  void, 

29* 
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By  the  decree  of  the  circuit  court,  on  the  payment  of  the  amount, 
including  interest,  which  is  due  from  the  appellee  to  the  appellant,  he 
is  required  to  deliver  up  to  be  cancelled  the  agreement  entered  into 
on  the  27th  of  January,  1832,  which  leaves  the  parties  as  they  were 
before  the  contract ;  and  as  we  consider  the  decree  just,  and  sustained 
by  principle,  it  is  affirmed. 


The  United  States,  Plaintiffs  in  Error,  v.  The  Ship  Garonne, 
William  Skiddy  and  others,  Claimants.  The  United  States, 
Plaintiffs  in  Error,  v.  The  Ship  Fortune  ;  Vase  Manuel,  Claim- 
ant 

11  P.  73. 

Under  the  act  of  April  20,  1818,  (3  Stats,  at  Large,  450,)  a  forfeiture  is  not  incurred  bj 
bringing  from  France  into  Louisiana  a  colored  person,  who,  being  held  as  a  slave  there, 
had  gone  to  France  with  her  mistress.  The  act  cannot  be  applied  to  persons  of  color, 
domiciled  in  the  United  States,  who,  having  gone  abroad,  are  brought  back  to  their  home. 

The  case  is  stated  in  the  opinion  of  the  court. 

Butler,  (attorney-general,)  for  the  United  States. 
Jones,  contra. 

[    •  76  ]      *  Taney,  C.  J.,  delivered  the  opinion  of  the  court 

These  two  cases  are  appeals  from  decrees  of  the  district 
court  of  the  eastern  district  of  Louisiana,  upon  libels  filed  by  the 
district  attorney,  against  these  said  ships,  their  tackle,  apparel,  and 
furniture ;  for  alleged  breaches  of  the  act  of  congress  of  April  30, 
1818,  voL  6, 335,  prohibiting  the  importation  of  slaves  into  the  United 
States. 

In  the  case  of  the  ship  Garonne,  the  facts  were  admitted 
[  *  77  ]  by  the  #  parties  in  the  court  below,  and  are  in  substance,  as 
follow :  Priscilla,  a  person  of  color,  born  in  Louisiana,  was 
a  slave ;  the  property  of  the  widow  Smith,  who  was  a  native  of  the 
same  State.  Mrs.  Smith,  and  her  daughter,  Madame  Couchain, 
being  in  an  ill  state  of  health,  left  New  Orleans  with  her  family  for 
France,  in  1835,  taking  with  her  as  a  servant,  the  above-mentioned  girl. 
Priscilla  being  desirous  of  returning  to  New  Orleans,  Mr.  Couchain, 
the  son-in-law  of  Mrs.  Smith,  through  the  intervention  of  a  friend, 
procured  for  her  a,  passage  in  the  ship  Garonne  from  Havre  to  New 
Orleans;  and  since  her  arrival  at  that  place,  she  has  lived  at  the 
house  of  Mrs.  Smith,  and  is  held  as  her  slave. 

Upon  this  statement  of  facts,  the  question  is  presented  whether 
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Mrs.  Smith,  a  resident  of  Louisiana,  going  abroad,  and  sojourning 
for  a  time  in  a  foreign  country,  and- taking  with  her  one  of  her  slaves 
as  an  attendant,  may  lawfully  bring,  or  send  her  back  to  her  home, 
with  intent  to  hold  her  as  before  in  her  service.  It  does  not  appear 
from  the  evidence,  or  admissions  in  the  case,  whether  the  laws  of 
France  gave  the  gid  a  right  to  her  freedom  upon  her  introduction 
into  that  country.  But  this  omission  is  not  material  to  the  decision. 
For  even  assuming  that  by  the  French  law  she  was  entitled  to  free- 
dom, the  court  is  of  opinion  that  there  is  nothing  in  the  act  of  con- 
gress under  which  these  proceedings  were  had,  to  prevent  her  mistress 
from  bringing,  or  sending  her  back  to  her  place  of  residence ;  and 
continuing  to  hold  her  as  before,  in  her  service. 

The  object  of  the  law  in  question  was  to  put  an  end  to  the  slave* 
trade;  and  to  prevent  the  introduction  of  slaves  into  the  United 
States,  from  other  countries.  The  libel  in  this  case  was  filed  under 
the  first  section  of  the  act,  which  declares,  "  that  it  shall  not  be  law- 
ful to  import  or  bring  in  any  manner  into  the  United  States  or  terri- 
tories thereof,  from  any  foreign  kingdom,  place,  or  country,  any 
negro,  mulatto,  or  person  of  color,  with  intent  to  hold,  sell,  or  dispose 
of  such  negro,  mulatto,  or  person  of  color,  as  a  slave,  or  to  be  held  to 
service  or  labor ; "  and  then  proceeds  to  make  the  vessel  liable  to 
forfeiture,  which  shall  be  employed  in  such  importation.  The  Ian- 
guage  of  the  law  above  recited,  is  obviously  pointed  against  the 
introduction  of  negroes  or  mulattoes  who  were  inhabitants  of  foreign 
countries,  and  cannot  properly  be  applied  to  persons  of  color  who 
axe  domiciled  in  the  United  States,  and  who  are  brought  back  to 
their  place  of  residence,  after  a  temporary  absence.  In  the  case 
before  the  court,  although  the  girl  had  been  staying  for  a 
time  in  *  France,  in  the  service  of  her  mistress;  yet  in  con-  [  *  78  ] 
8truction  of  law,  she  continued  an  inhabitant  of  Louisiana, 
and  her  return  home  in  the  manner  stated  in  the  record,  was  not  the 
importation  of  a  slave  into  the  United  States;  and  consequently, 
does  not  subject  the  vessel  to  forfeiture. 

If  the  contraction  we  have  given  to  this  section  of  the  law  needed 
confirmation,  it  will  be  found  in  the  exception  contained  in  the  fourth 
section  of  the  law  in  relation  to  persons  of  color,  who  are  "  inhab- 
itants, or  held  to  service  by  the  laws  of  either  of  the  States  or  territories 
of  the  United  States."  This  section  prohibits  our  own  citizens,  and 
all  other  persons  resident  in  the  United  States,  from  taking  on  board 
of  any  vessel,  or  transporting  from  any  foreign  country  or  place,  any 
negro  or  mulatto,  "  not  being  an  inhabitant,  nor  held  to  service  by 
the  laws  of  either  of  the  States  or  territories  of  the  United  States." 
Under  this  section,  the  mere  act  of  taking  or  receiving  on  board,  the 
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colored  person,  in  a  foreign  country,  with  the  intent  to  sell,  or  hold 
such  person  in  slavery,  constitutes  the  offence.  But  inasmuch  as 
Priscilla  was  an  inhabitant  of  New  Orleans,  and  held  to  service  by 
the  laws  of  Louisiana,  if  the  captain  of  an  American  vessel  had 
taken  her  on  board  at  Havre,  for  the  purpose  of  transporting  her  to 
Louisiana,  there  to  be  held  in  slavery,  it  is  very  dear  that  by  reason 
of  the  exception  above  mentioned,  the  act  of  receiving  her  in  his 
vessel  for  such  a  purpose,  would  have  been  no  offence;  while  the 
taking  on  board  of  a  negro  or  mulatto,  who  was  the  inhabitant  of 
any  other  country,  would  have  been  a  high  misdemeanor,  and  sub* 
jeeted  the  party  to  severe  punishment,  and  the  vessel  to  forfeiture. 
It  would  be  difficult  to  assign  a  reason  for  this  discrimination,  if  the 
persons  of  color  described  in  the  exception,  could  not  be  brought  to 
this  country  without  subjecting  the  vessel  to  forfeiture;  and  the 
exception  made  in  this  section,  in  relation  to  those  who  axe  inhabi- 
tants, or  held  to  service  by  the  laws  of  either  of  the  States  or  territo* 
ries  of  the  United  States,  proves  that  congress  did  not  intend  to 
interfere  with  persons  of  that  description,  nor  to  prohibit  our  vessels 
from  transporting  them  from  foreign  countries  back  to  the  United 
8tates* 

The  principles  above  stated  decide  also  the  case  of  the  United 
States  v.  the  ship  Fortune.  We  think  there  is  enough  in  the  record 
to  show  that  the  persons  of  color  therein  mentioned,  were  sent  to 
New  Orleans,  the  place  of  their  residence,  for  the  purpose  of  being 
there  manumitted,  and  not  to  be  held  in  slavery.  But  it  is 
[  *  79  ]  unnecessary  *to  go  into  an  examination  of  the  evidence  on 
this  point;  because  in  either  case,  the  bringing  them  home 
was  not  an  offence  against  the  act  of  congress,  and  the  vessel  in  which 
they  returned  is  not,  on  that  account,  liable  to  seizure  and  condemna- 
tion. 

The  decree  of  the  district  court  must,  therefore,  be  affirmed  in  each 
of  these  cases. 

Thomas  Evans,  Plaintiff  in  Error,  v.  Sterling  H.  Gee. 

n  p.  so 

An  indorsee,  a  citizen  of  one  State,  may  sue  an  indorser,  a  citizen  of  another  State. 

A  bond  fide  holder  of  a  bill  may  write  over  a  blank  indorsement,  an  order  to  pay  to  a  par- 
ticular person,  before  or  after  the  iastitntton  of  a  suit. 

An  indower  is  liable  to  an  action  for  non-acceptance ;  going  to  trial  on  the  merits,  is  a  waive* 
of  a  demurrer. 

Error  to  the  district  court  of  the  United  States  for  the  southern 
district  of  Alabama. 

The  case  is  stated  in  the  opinion  of  the  court. 
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J&y,  for  the  plaintiff. 
Ogden,  contra, 

•  Wayne,  J.,  delivered  the  opinion  of  the  court  [  *  88  ] 

This  action  is  brought  upon  a  bill  of  exchange,  of  which 
tbe  following  is  a  copy* 

$5,350.  Wilcox  Cowdyy  Dec  16, 1834. 

Twelve  mouths  after  date  of  this,  my  sole  and  only  bill  of  same 
tenor  and  date,  pay  to  tbe  order  of  Thomas  Evans,  five  thousand 
three  hundred  and  fifty  dollars ;  negotiable  and  payable  at  the  office 
of  discount  and  deposit  branch  bank  of  the  United  States  at  Mobile 
for  value  received,  this,  the  16th  day  of  December,  1834. 

H.  Smith  Evans. 

To  George  M.  Rivas,  Mobile. 

The  plaintiff  in  error,  the  payee  of  the  bill,  indorsed  the  same  in 
blank,  and  the  defendant  in  error  became  the  komt  fide  holder  of  it 
by  delivery;  though  the  indorsement  in  blank  was  at  the  time  of 
delivery  to  the  holder,  by  himself,  and  subsequently  by  his  attorney, 
converted  into  a  full  indorsement;  the  words,  pay  to  Sterling  EL 
Gee,  having  been  written  over  the  indoiger's  name.  Upon  the  trial 
of  the  cause  in  the  court  below,  the  bill,  with  proof  of  pro* 
test  for  *  non-acceptance  and  notice  to  tbe  drawer  and  [  *  83  } 
indorser  of  the  bill,  was  given  in  evidence*  To  resist  a 
recovery,  "  the  defendant  offered  to  prove  that  tbe  bill  was  given  by 
him  to  Charles  Gee,  for  property  purchased  by  himself;  that  the 
property  belonged  jointly  to  Charles  J.  Gee,  and  Sterling  H.  Gee,  the 
plaintiff;  that  they  then  were,  and  continue  to  be,  and  now  are,  gen- 
eral copartners ;  that  when  the  indorsement  was  made,  it  was  in  blank, 
and  that  tbe  said  indorsement  has  been  filled  up  by  the  plaintiff's 
counsel  since  the  suit  had  been  commenced ;  that  Charles  J.  Gee 
resides  in  this  State,  and  did  when  the  suit  was  brought,  and  is  a 
citizen  of  the  State  of  Alabama;  and  that  H.  Smith  Evans,  and 
George  M.  Rives,  the  drawer  and  drawee  of  the  bill,  are  also,  and 
were  citizens  of  the  8tate."  The  court  rejected  this  evidence,  stating: 
"  That  the  indorsement  having  been  made,  and  given  in  blank,  the 
plaintiff  was  authorised  to  fill  it  up,  as  had  been  done ;  and  that  the 
facts  set  forth  could  constitute  no  defence,  and  were  not  proper  evi* 
deuce;  the  court  further  instructed  the  jury,  that  the  bill  being  drawn 
in  this  State,  by  a  person  residing  in  this  State,  and  made  payable 
in  the  State,  upon  non-acceptance  and  notice,  the  indorser  was  liable 
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for  ten  per  cent,  damages  on  the  amount  of  the*  bill,  for  non- 
acceptance. 

We  consider  the  court  was  right  in  rejecting  the  evidence,  and 
in  instructing  the  jury  as  to  the  liability  of  the  indorser  for  damages. 
'  If  by  the  evidence  proposed  it  was  intended  to  deny  the  jurisdic- 
tion of  the  court,  on  account  of  the  citizenship  of  the  parties  to  the 
action,  that  being  averred  on  the  record,  a  plea  to  the  jurisdiction 
should  have  been  filed,  and  such  evidence  was  inadmissible  under 
the  general  issue.  If  it  was  intended  to  apply  to  the  jurisdiction  on 
account  of  the  original  parties  to  the  bill  having  been  citizens  of  the 
same  State,  when  the  bill  was  drawn,  then  the  rale  laid  down  by 
this  court  in  Turner  Adms.  v.  Bank  of  North  America,  4  Dall.  6, 
which  was  a  suit  by  the  indorsee  of  a  promissory  note  against  the 
drawer,  does  not  apply  to  the  parties  in  this  case ;  but  the  rule  estab- 
lished in  Young  ».  Bryan  et  aL  6  Wheat.  146,  does  apply ;  which 
was  that  the  circuit  court  has  jurisdiction  of  a  suit  brought  by  the 
indorsee  of  a  promissory  note,  who  was  a  citizen  of  one  State,  against 
the  indorser  who  is  a  citizen  of  a  different  State ;  whether  a  suit 
could  be  brought  in  that  court  by  the  indorsee  against  the  maker  or 
not.  This  is  a  case  of  an  indorsee  of  one  State,  suing  an  indorser 
of  a  different  State.  If  the  evidence  was  intended  to  resist  a  recovery 
upon  the  merits,  on  account  of  the  interest  which  another 
[  *  84  ]  copartner  *or  other  person  had  in  the  consideration  for 
which  the  bill  was  indorsed,  we  observe,  the  plaintiff  being 
the  bond  fide  holder  of  it,  such  a  fact  could  not  be  inquired  into  in  an 
action  on  the  bill,  as  it  would  import  a  different  bargain  and  agree- 
ment from  the  tenor  of  the  bill  and  indorsement  when  the  bill  was 
given  or  transferred;  and  a  copartner's  interest  oould  only  be  inquired 
into  in  a  suit  in  equity  between  the  copartners  for  its  recovery. 

As-  regards  the  right  of  a  bond  fide  holder  of  a  bill  to  write  over  a 
blank  indorsement,  to  whom  the  bill  shall  be  paid,  at  any  time 
before  or  after  the  institution  of  a  suit  against  the  indorser,  it  has 
long  been  the  settled  doctrine  in  the  English  and  American  courts ; 
and  the  holder  by  writing  such  direction  over  a  blank  indorsement, 
ordering  the  money  to  be  paid  to  particular  persons,  does  not  become 
an  indorser.  Edie  v.  East  India  Company,  2  Burr.  1216;  Com. 
311;  Str.  557;  Vincent  v.  Horlock,  1  Camp.  442;  Smith  v.  Clark, 
Peake,  225. 

But  it  was  urged  in  argument  that  this  suit  could  not  be  main* 
tained,  because  it  appears  by  the  record  that  the  action  was  brought 
before  the  expiration  of  the  time  limited  by  the  bill  for  its  payment. 
The  law  is  otherwise  upon  reason  and  authority,  The  undertaking 
of  the  drawer  is  not  that  he  will  pay  the  bill,  but  that  the  drawee 
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will  accept  and  pay;  and  the  liability  of  the  drawer  only  attaches, 
when  the  drawee  refuses  to  accept;  or  having  accepted,  fails  to  pay. 
A  refusal  to  accept  is  then  a  breach  of  the  contract,  upon  the  hap- 
pening of  which  a  right  of  action  instantly  accrues  to  the  payee  to 
recover  from  the  drawer  the  value  expressed  in  the  bill,  that  being 
the  consideration  which  the  payee  gave  for  it  Such  is  also  the 
undertaking  of  an  indorser  before  the  bill  has  been  presented  for 
acceptance,  he  being  in  fact  a  new  drawer  of  the  same  bill  upon  the 
terms  expressed  on  the  face  of  it.  The  case  of  an  indorser  is  not 
distinguishable  from  that  of  a  drawer  in  regard  to  such  liability. 
Ballingals  v.  Oloster,  3  East,  481 ;  Milford  v.  Mayor,  Doug].  55 ; 
Mason  &  Smedes  v.  Franklin,  3  Johns.  202. 

As  to  the  damages  which  the  court  ruled  the  indorser  in  this  case 
to  be  liable  for,  we  need  onlj  say  the  statute  of  Alabama  gives  them, 
and  applies  directly  to  the  case.  Aiken's  Alabama  Digest,  328,  §  5. 
"  Every  bill  of  exchange,  of  the  sum  of  $20  and  upwards,  drawn  in, 
or  dated  at,  and  from  any  place  in  this  territory,  and  payable  at  a 
certain  number  of  days,  weeks,  or  months  after  date  or  sight 
thereof,  shall,  in  case  of  non-acceptance  by  the  *  drawee,  [  *  85  ] 
when  presented  for  acceptance ;  or  if  accepted  in  case  of 
non-payment  by  the  drawee,  when  due  and  presented  for  payment, 
be  protested  by  a  notary  public,  in  like  manner  as  foreign  bills  of 
exchange,  and  the  damages  on  such  bill  shall  be  ten  per  cent  on  the 
sum  drawn  for,  and  shall  in  every  other  respect  be  regulated  and 
governed  by  the  same  laws,  customs,  and  usages,  which  regulate  and 
govern  foreign  bills  of  exchange.  Provided,  that  such  protest  shall, 
for  want  or  in  default  of  a  notary  public,  be  made  by  any  justice  of 
the  peace,  whose  act  in  such  case  shall  have  the  same  effect  as  if 
done  by  a  notary  public." 

The  counsel  for  the  plaintiff  in  error,  also  contended  for  the  rever- 
sal of  the  judgment,  on  the  ground  of  sundry  irregularities  in  the 
progress  of  the  cause  in  the  court  below,  apparent  on  the  record. 
Such  as  that  a  general  demurrer  had  been  filed,  and  had  not  been  dis- 
posed of;  that  a  nonsuit  had  been  taken  by  the  plaintiff  in  error,  and 
that  a  motion  to  set  it  aside  had  been  overruled ;  that  the  case  had 
been  submitted  to  a  jury,  without  an  issue  between  the  parties ;  and, 
finally,  that  the  verdict,  if  an  issue  was  made,  had  been  returned  by 
11  instead  of  12  jurors.  These  irregularities,  whatever  might  have 
been  their  original  imperfections,  if  not  waived,  were,  in  our  opinion 
waived  by  the  defendant  going  to  trial  upon  the  merits,  and  cannot 
now  constitute  any  objection  upon  the  present  writ  of  error.  For  a 
writ  of  error  does  not  bring  up  for  review  any  irregularities  of  this  sort 

Judgment  affirmed,  with  six  per  cent  damages. 

14  P.  1;  7  H.  108;  IS  II.  188;  21  H.202;  8  0.  668. 
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The  United  States,  Plaintiffs  in  Error,  v.  Jacob  and  Isaao  Lw 

fuse. 
a  P.  w. 

The  role  that  a  party  to  an  instrument  ahaU  not  be  beard  a*  a  wttaeas  to  Impeach  it*  is  eos* 

fined  to  negotiable  instruments. 
If  a  joint  action  be  brought  on  a  bond  against  a  principal  and  his  sureties,  and  they  sever  in 

their  pleas,  and  the  plaintiff  afterwards  takes  a  judgment  by  default  against  the  principal, 

he  is  ao  Longer  a  party  to  the  record,  and  beiag  wloasad  by  hv  tthobJigora,  is  aoompeteot 

witness  for  thorn. 

The  case  is  stated  in  the  opinion  of  the  court 

Butler,  (attorney-general,)  for  the  United  States. 

Webster  >  contra. 

[  *  91  J      *  Barbour,  J.,  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court 
of  the  United  States,  for  the  fifth  circuit  and  eastern  district  of  Vir- 
ginia. 

It  was  an  action  of  debt  brought  by  the  United  States  against 
Salathiel  Curtis,  Jacob  Leffler,  Isaac  Leffler,  Benjamin  Biggs,  and 
Reuben  Foreman,  in  the  district  court  for  the  western  district  of 
Virginia,  upon  a  bond  executed  by  Curtis*  as  principal)  and  the  other 
defendants  as  his  sureties,  conditioned  that  Curtis,  who  had  been  ap*> 
pointed  collector  of  direct  Usee  and  internal  dutieB  for  the 
[  *  92  ]  fifth  *  collection  district  of  Virginia!  bad  truly  and  faithfully 
discharged}  and  shoflld  continue  truly  and  faithfully  to  dis- 
charge the  duties  of  bis  office  according  to  law,  and  should  faithfully 
collect  and  pay  according  to  law,  all  moneys  assessed  upon  said  dis* 
trict 

The  breach  charged  in  the  declaration  was,  that  Curtis  had,  during 
his  continuance  in  office,  collected  the  sum  of  $2,992  J2,  of  internal 
duties  arising  from  said  district}  which  he  had  failed  to  pay  into  the 
treasury  department  according  to  law.  To  this  declaration  the  de- 
fendant, Curtis,  separately  filed  three  pleas,  the  defendant,  Jacob 
Leffler,  two,  and  the  defendants,  Jacob  Leffler,  Isaac  Leffler,  Reuben 
Foreman,  and  Benjamin  Biggs,  jointly,  fifteen  other  pleas,  at  the 
rules  held  in  the  clerk's  office.  At  the  term  of  the  court  next  ensu- 
ing, the  defendant,  Curtis,  the  principal  obligor,  withdrew  his  pleas, 
and  thereupon  his  attorney  saying  that  he  was  not  informed  of  any 
answer  to  be  given  for  said  Curtis,  and  that  he  had  nothing  to  say  in 
•bar  or  preclusion  of  the  action,  whereby  he  remained  undefended, 
judgment  was  rendered  against  him  for  the  debt  in  the  declaration 
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mentioned,  to  be  discharged  by  the  payment  of  $3)336.87,  with  in- 
terest, from  the  lfth  of  October,  1821,  and  the  costs. 

At  the  next  term  thereafter,  the  pleas  filed  by  the  other  defend- 
ants  were  withdrawn,  and  they  filed  a  general  demurrer  to  the  declar- 
ation ;  and  the  defendant,  Jacob  Leffler,  filed  two  pleas,  to  wit,  a 
general  and  a  special  non  est  factum  ;  aad  hi  and  the  other  defend- 
ants, that  is,  Isaac  Leffler,  Reuben  Foreman,  and  Benjamin  Biggs, 
filed  several  special  pleas,  jointly. 

The  plaintiffs  joined  in  the  demurrer,  and  time  was  given  them 
to  demur  or  reply  to  the  other  pleas.  In  this  posture  of  the  case 
the  judge  of  the  court  being  concerned  in  interest  in  the  cause, 
ordered  it,  together  with  an  authenticated  copy  of  the  proceedings, 
to  be  certified  to  the  circuit  court  of  the  United  States,  for  the  fifth 
circuit  and  eastern  district  of  Virginia.  Thre  was  accordingly  done. 
In  that  court,  the  defendants,  by  leave  of  the  court,  filed  the  plea  of 
conditions  performed,  on  which  issue  was  joined ;  and  by  consent  of 
the  parties,  and  with  the  assent  of  ihe  court,  the  defendants  with- 
drew all  the  pleas  theretofore  filed  by  them,  except  like  two  pleas  by 
the  defendant,  Jacob  Leffler,  of  general  and  special  non  est  factum; 
with  the  agreement  that  all  the  matters  alleged  in  the  plea  thus  with- 
drawn, and  all  other  special  matters,  of  which  the  defendants  should 
give  the  attorney  of  the  United  States  reasonable  notice, 
might  be  *  given  in  evidence  upon  the  trial,  provided  such  [  *  03  ] 
matters  would  be  admissible  under  any  proper  form  of 
pleading ;  and  leave  was  granted  to  the  attorney  of  the  United  States 
to  amend  his  declaration.  At  a  subsequent  term,  the  defendants,  by 
leave  of  the  court,  filed  an  additional  plea,  to  which  the  plaintiffs  de- 
murred generally,  which  demurrer  the  court  sustained  and  overruled 
the  plea.  The  plaintiff^  thereupon  filed  an  amended  declaration 
against  all  the  defendants,  including  Curtis,  against  whom  judgment 
had  been  rendered  in  the  district  court  as  before  stated. 

Upon  this  amended  declaration  and  the  pleas  and  agreement  last 
stated,  the  cause  came  on  to  be  tried  in  the  circuit  court  at  the  No- 
vember term,  1835,  the  death  of  the  defendants,  Biggs  and  Fore- 
man, having  been  first  suggested,  whereby  the  suit  as  to  them  abated. 

On  the  trial,  the  defendant,  Jacob  Leffler,  to  support  the  issue 
joined  on  his  special  plea  of  non  est  factum,  offered  the  deposition 
of  Salathiel  Curtis,  the  principal  obligor  in  the  bond,  to  the  read- 
ing of  which  the  plaintiffs  objected,  upon  the  ground  that  the  wit- 
ness was  interested  in  the  event  of  the  suit,  and  was  therefore 
incompetent 

But  it  appearing  that  judgment  had  been  rendered  in  favor  of  the 
plaintiffs  against  said  Curtis,  and  that  afterwards,  and  before  the  ex- 
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amination  of  the  witness,  the  United  States  had  sued  out  an  execu- 
tion upon  said  judgment  against  his  body,  which  was  duly  levied 
.Upon  him  by  the  marshal,  and  that  whilst  he,  the  said  witness,  was 
in  custody  of  the  marshal,  under  said  execution,  to  wit,  in  the  mouth 
of  May,  1834,  he  was,  by  virtue  of  a  warrant  from  the  President 
of  the  United  States,  bearing  date  the  8th  of  May,  1824,  duly  dis- 
charged from  custody,  under  the  insolvent  laws  of  the  United  States, 
he,  the  said  witness,  having  complied  with  the  requisitions  of  said 
laws ;  and  it  appearing,  moreover,  that  before  the  examination  of  the 
witness,  Jacob  Leffler  and  Isaac  Leffler,  the  only  parties  defendants 
.in  the  suit  then  alive,  had  executed  to  said  witness  a  release  of  all 
.claim  against  him  for  any  money  or  other  thing  which  he  might  be 
liable  to  pay  them,  or  either  of  them,  by  reason  of  any  recovery  or 
judgment  that  might  be  had  against  them,  or  either  of  them  on  said 
bond ;  and  also  for  any  costs  incurred,  or  to  be  incurred  by  them,  or 
either  of  them,  by  reason  of  any  Buit  upon  said  bond ;  the  court 
allowed  the  said  deposition  to  go  in  evidence  to  the  jury,  who  found 
a  verdict  for  the  defendants ;  the  plaintiffs  thereupon  filed  their  ex- 
ception, which  brings  before  this  court  the  question  whether 
[  *  94  ]  the  judgment  *  of  the  court  below  was  erroneous,  by  reason 
of  allowing  said  deposition  to  go  in  evidence  to  the  jury  ? 
In  the  argument,  the  counsel  for  the  plaintiffs  have  taken  three 
objections  to  the  admissibility  of  the  evidence.    1.    That  the  wit- 
ness, being  a  public  officer,  bound  to  give  bond  with  sureties,  and 
having  delivered  over  the  bond  in  this  case  to  the  government  as 
having  been  duly  executed  by  all  the  obligors,  who,  from  its  face, 
seemed  to  have  executed  it,  to  allow  the  witness  to  prove  that  it  had 
been  executed  as  an  escrow,  by  some  of  them,  upon  a  condition 
which  had  not  happened,  would  be  to  Buffer  him  to  allege  his  own 
turpitude. 

2.  That  the  witness  was  incompetent,  because  he  was  directly 
interested  in  the  event  of  the  suit. 

3.  That  he  was  incompetent  because  he  was  a  party  upon  the 
record. 

We  will  examine  these  objections  in  the  order  in  which  they  have 
been  stated. 

The  first  is,  that  the  witness  should  not  have  been  received,  be- 
cause his  evidence  went  to  prove  his  own  turpitude.  And  in  support 
of  this  objection,  we  were  referred,  in  the  first  place,  to  the  case  of 
Walton  and  others  against  Shelly,  1st  Terjn  Rep.  296.  It  was 
indeed,  decided  in  that  case,  that  a  party  who  had  signed  any  instru- 
ment or  security,  (without  limitation  as  to  the  character  of  the  in- 
strument,) should  not  be  permitted  to  give  evidence  to  invalidate  it 
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It  was  said  that  every  man  who  is  a  party  to  an  instrument  gives 
credit  to  it;  that  it  was  of  consequence  to  mankind,  that  no  person 
should  hang  out  false  colors  to  deceive  them,  by  first  affixing  his  sig- 
nature to  a  paper,  and  then  giving  testimony  to  invalidate  it  And 
the  civil  law  maxim,  nemo  aUegcms  suam  turpitudinem  audiendus  est, 
was  relied  on*  This  case  was  followed  a  few  years  after  by*that  of 
Bent  against  Baker,  3d  Term  Rep.  27,  in  which  it  was  said,  that  the 
rule  must  be  confined  to  negotiable  instruments ;  and  in  1798,  the 
case  of  Jordaine  v.  Lashbrook,  7th  Term  Rep.  601,  overruled  the  case 
of  Walton  v.  Shelly,  even  in  regard  to  them,  by  deciding,  that  in  an 
action  by  cm  indorsee  of  a  bill  of  exchange  against  the  acceptor,  the 
latter  may  call  the  payee  as  a  witness,  to  prove  that  the  bill  was  void 
in  its  creation.  And  such  is  the  doctrine  which  has  since  been  held 
in  England.  In  this  court,  in  the  case  of  the  Bank  of  the  United 
States  v.  Dunn,  6  Pet  51,  it  was  decided  that  no  man  who 
was  a  party  to  a  negotiable  instrument  *  should  be  permit-  [  *  95  ] 
ted,  by  bis  own  testimony,  to  invalidate  it  The  principle 
thus  settled  by  this  court,  goes  to  the  exclusion  of  such  evidence  only 
in  regard  to  negotiable  instruments,  upon  the  ground  of  the  currency 
given  to  them  by  the  name  of  the  witness  called  to  impeach  their 
validity,  and  does  not  extend  to  any  other  case  to  which  that  reason- 
ing does  not  apply ;  the  case  of  the  Bank  v.  Dunn,  then,  would  be 
sufficient  to  defeat  the  objection  which  has  been  made  to  the  witness, 
although  he  executed  the  bond,  and  although  it  was  the  bond  of  a 
public  officer. 

The  second  objection  is,  that  the  witness  was  directly  interested  in 
the  event  of  the  suit 

This  objection  may  be  viewed  in  two  respects.  1.  As  it  respects 
the  interest  of  the  witness  arising  from  his  liability  over  to  his  co- 
obligors,  who  were  his  sureties.  2.  As  it  respects  his  interest  as 
being,  as  it  is  contended,  a  party  upon  the  record,  and  as  such,  liable 
to  a  joint  judgment  with  the  other  defendants,  Jacob  and  Isaac 
Leffler. 

In  relation  to  the  first  of  these  aspects,  it  is  certainly  true,  that  in 
general,  a  principal  obligor  cannot  be  a  witness  for  his  co-obligors, 
who  are  his  sureties  in  the  bond  sued  upon,  even  although  he  be  not 
a  party;  this  is  well  settled,  both  upon  principle  and  authority; 
amongst  other  cases,  it  was  so  decided  by  this  court  in  the  case  of 
Riddle  v.  Moss,  7  Granch,  306 ;  upon  the  plain  ground  that  he  it 
liable  to  his  sureties  for  costs  in  case  judgment  should  be  rendered 
against  them. 

Now,  although  that  was  once  the  position  of  this  witness,  yet  it 
waa  not  such  at  the  time  he  was  examined ;  for  it  appears  by  the  bill 
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of  exceptions,  tfiat  before  his  examination)  Wb  sureties  bad  executed 
ft  release,  in  tbe  most  ample  form,  of  all  claim  against  him  arising 
out  of  their  relation  to  him  as  sureties  upon  tbe  bond,  embracing 
every  thing  which  could  be  recovered  against  them,  including  costs. 

There  is,  then,  no  interest  in  the  witness  in  the  event  of  tbe  cause 
arising  from  his  supposed  liability  over  to  his  sureties,  tbe  defendants. 

The  second  branch  of  tbe  objection  relates  to  his  being,  as  it  is 
contended,  a  party  upon  the  record,  aad  as  such,  liable  to  a  joint 
judgment  with  the  defendants,  Jacob  and  Isa*o  Leffler,  in  this  suit 
In  this  respect,  the  whole  question  resolves  itself  into  tbe  inquiry, 
whether  he  is,  or  is  not  a  party  upon  the  record ;  for  it  is 
[  •  96  ]  conceded,  *  as  it  must  necessarily  be,  that  if  he  be  not,  then 
this  branch  of  the  objection  must  fail* 

The  argument  to  prove  that  be  is  a  patty  upon  the  record  is,  in 
substance,  this :  That  the  plaintiffs  having  elected  to  bring  a  joint 
action  upon  the  bond,  there  could  not  be  a  several  judgment  against 
any  one  of  tbe  obligors ;  but  that  it  must  be  a  joint  one,  either  for 
all,  or  against  all ;  that,  therefore,  the  several  judgment  in  this  case 
against  Salathiel  Curtis  was  erroneous,  and  that  notwithstanding 
that  judgment,  he  is  still  liable  to  a  joint  judgment,  together  with  the 
defendants,  Jacob  and  Isaac  Leffler,  in  the  event  of  one  being  recov- 
ered against  them. 

The  general  proposition  thus  stated,  that  in  a  joint  action  upon  a 
bond  against  several  obligors  the  judgment  must  be  joint  against 
them  all,  is  admitted  to  be  true ;  we  say  the  general  proposition, 
because  there  are  exceptions  as  well  established  as  the  principle  itself. 
Thus  says  Sergeant  Williams,  1  Saun.  207,  a.  note  2,  where  the  de- 
fendants sever  in  their  pleas,  as  where  one  pleads  some  plea  which 
goes  to  his  personal  discharge,  such  as  bankruptcy,  ne  ungues  execu- 
tor, and  the  like,  and  not  to  the  action  of  the  writ,  the  plaintiff  may 
enter  a  nolle  prosequi  against  him,  and  proceed  against  the  others. 
In  the  United  States,  the  principle  has  been  extended  further.  Thus, 
in  New  York,  in  the  case  of  Hartness  v.  Thomson,  5  Johns.  160,  an 
action  was  brought  against  three  upon  a  joint  and  several  promissory 
note,  and  there  was  a  joint  plea  of  non  assumpsit,  and  tbe  infancy  of 
one  of  the  defendants  was  set  up  at  tbe  trial ;  it  was  held  no  ground 
for  a  nonsuit ;  but  the  plaintiff,  upon  a  verdict  found  in  his  favor 
against  the  other  two  defendants,  might  enter  a  nolle  prosequi  as  to 
the  infant,  and  take  judgment  upon  the  verdict  against  the  others. 
So  in  Massachusetts,  1  Pick.  600,  upon  a  joint  contract  and  suit 
against  two  persons,  one  of  whom  pleaded  infancy,  it  was  held  thai 
a  nolle  prosequi  might  be  entered  against  tbe  infant,  and  the  suit 
prosecuted  against  the  other  defendant. 
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And  in  this  court,  in  tbe  case  of  Minor  v.  The  Mechanics  Bank 
of  Alexandria,  1  Pet  46,  a  suit  was  brought  against  Minor  and 
four  others,  his  sureties,  for  the  faithful  discharge  of  his  duties  as 
cashier  of  the  bank ;  the  principal  pleaded  separately,  and  after  judg- 
ment was  given  against  the  sureties,  on  all  their  pleas,  the  pleas  of 
the  principal  being  mutatis  mutandis,  the  same  as  some  of  their  pleas, 
the  plaintiffs  were  allowed  to  enter  a  nolle  prosequi  against  the  prin- 
cipal ;  and  no  objection  to  the  judgment  appearing  to  have 
been  made  by  the  *  sureties,  such  proceeding  was  held  to  be  [  *  97  ] 
not  an  error  for  which  the  judgment  could  be  reversed. 

The  court,  in  reasoning  upon  that  case,  admitted  that  in  a  joint 
and  several  bond,  the  plaintiff  ought  to  sue  either  all  jointly,  or  one 
severally.  They  said,  however,  that  the  objection  was  not  fatal  to 
the  merits,  but  was  pleadable  in  abatement  only ;  and  if  not  so 
pleaded,  it  was  waived  by  pleading  to  the  merits.  They  said,  there- 
fore, if  the  suit  had  been  brought  against  the  four  sureties  only,  and 
they  had  omitted  to  take  the  exception  by  plea  in  abatement,  the 
judgment,  in  that  case,  would  have  been  unimpeachable.  They  then 
inquired,  whether  the  legal  predicament  of  the  case  was  changed  by 
having  sued  all  the  parties,  and  subsequently  entering  a  nolle  prosequi 
against  one  of  them  ?  And  if  not  in  general,  then,  whether  there 
was  any  difference  where  the  party  in  whose  favor  the  nolle  prosequi 
was  entered  was  not  a  surety,  but  a  principal  in  the  bond  ?  The 
court,  after  an  elaborate  examination  of  these  questions,  both  upon 
principle  and  authority,  came  to  the  conclusion :  "  That  where  the 
defendants  sever  in  their  pleadings,  a  nolle  prosequi  ought  to  be 
allowed.  That  it  was  a  practice  which  violates  no  rule  of  pleading, 
and  will  generally  subserve  the  public  convenience.  That  in  the 
administration  of  justice,  matter  of  form,  not  absolutely  subjected  to 
authority,  may  well  yield  to  the  substantial  purposes  of  justice." 

In  arriving  at  this  conclusion,  the  court  cited  with  approbation  the 
two  cases  from  New  York  and  Massachusetts  before  referred  to,  and 
remarked,  that  the  plea  went  not  only  in  personal  discharge,  as  in  the 
case  of  bankruptcy,  and  the  other  pleas,  before  cited  from  Sergeant 
Williams's  note,  but  proceeded  upon  a  matter  which  established  an 
original  defect  in  the  joint  contract  This  case  clearly  establishes 
these  two  propositions :  — 

1.  That  although  in  case  of  a  joint  contract,  strictly  speaking,  the 
plaintiff  must  sue  all,  or  one,  yet  if  he  does  sue  any  intermediate 
number,  and  the  defendants  do  not  avail  themselves  of  this,  by  plea, 
in  abatement,  the  objection  is  waived  by  pleading  to  the  merits,  and 
is  not  one  which  can  avail  them  upon  writ  of  error ;  and  the  reason 
which  the  court  gives,  drawn  from  high  authority,  is :  "  That  the  ob* 

30  • 
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ligation  is  still  the  deed  of  all  the  obligors,  who  are  sued,  though  not 
solely  their  deed ;  and,  therefore,  there  is  no  variance  in  point  of  law, 
between  the  deed  declared  on,  and  that  proved.  It  is  still  the  joint 
deed  of  the  parties  sued,  although  others  have  joined  in  it" 
[  *  98  ]  2.  *  Though  the  plaintiff  should  elect  to  bring  a  joint  suit 
against  all  the  obligors,  if  they  sever  in  their  pleas,  and  the 
bond  be  joint  and  several,  he  may  enter  a  nolle  prosequi  against  one 
of  them,  even  although  his  plea  go  to  the  action  of  the  writ ;  it  being 
the  same  with  that  of  the  other  defendants,  and  take  judgment 
against  the  other  defendants,  which  cannot  be  reversed  on  error,  where 
no  objection  to  the  judgment  against  them  was  made  by  those  de- 
fendants at  the  time.  The  case  which  we  have  been  examining  bears 
strong  resemblance  to  the  one  at  bar. 

In  this  case,  as  in  that,  the  bond  is  several  as  well  as  joint ;  in  this 
case,  as  in  that,  an  action  might  have  been  maintained  severally 
against  the  defendants ;  in  this  case,  as  in  that,  all  the  parties  were 
retained,  who  had  joined  in  their  pleas,  and  between  whom  there 
existed  a  right  of  mutual  contribution.  In  this,  as  in  that,  the  prin- 
cipal had  pleaded  separately  from  his  sureties ;  finally,  in  this,  as  in 
that,  the  principal  was  severed  from  the  record,  and  ceased  to  be  a 
party.  The  cases  differ  only  in  this  single  particular,  that  in  that  case, 
he  ceased  to  be  a  party,  by  the  plaintiff's  entering  a  nolle  prosequi 
against  him ;  whereas  in  this,  he  ceased  to  be  a  party,  as  we  think, 
by  the  judgment  which  was  separately  taken  by  the  plaintiff  against 
him ;  which,  in  our  opinion,  under  the  facts  of  the  case,  severed  him 
from  the  record  to  all  intents  and  purposes. 

The  plaintiff's  counsel  relied,  with  great  emphasis,  upon  the  cases 
of  Taylor  v.  Beck,  3  Ran.  316,  as  being,  as  he  contended,  conclusive 
in  their  bearing  upon  the  case  at  bar.  Let  us  examine  them.  They 
were  two  actions  on  promissory  notes  negotiable  at  the  bank,  against 
the  drawer  and  indorsers  jointly,  brought  in  that  form  by  virtue  of  an 
act  of  assembly  of  Virginia.  One  of  the  defendants  pleaded  sepa- 
rately, and  the  others  jointly.  The  defendant  who  had  pleaded  sepa- 
rately confessed  a  judgment ;  and  at  the  trial,  the  other  defendants 
offered  to  introduce  him  as  a  witness  on  their  behalf;  and  the  ques- 
tion was,  whether  he  was  not  incompetent  on  account  of  interest  ? 
And  it  was  decided  that  he  was  incompetent.  Now,  the  first  remark 
to  be  made  upon  that  case  is,  that  there  was  no  release  by  the  co-de- 
fendants, as  there  was  in  the  case  at  bar.  The  court,  however, 
thought,  that  as  the  action  was  joint,  the  plaintiff  had  a  right  to  a 
joint  judgment  against  all,  for  his  debt,  and  all  his  costs ;  that  the 
defendant  who  had  confessed  judgment,  had  no  right  to  deprive  him 
of  this  joint  judgment,  by  having  his  cognovit  actionem  entered  finally, 
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against  the  plaintiff's  will,  whilst  the  cause  was  depending 

*  on  the  pleas  of  the  other  defendants ;  they  therefore  con-  [  *  99  J 
sidered  him  still  a  party  to  the  record,  and,  consequently,  an 
incompetent  witness.  The  fact  that  the  judgment  in  that  case  was 
without  the  consent  of  the  plaintiff,  is  mentioned  not  less  than  four 
or  five  times  by  the  judges,  in  giving  their  opinions.  Thus  in  one 
place  it  is  said,  that  W.  Woodford  had  no  right  to  deprive  the  plain- 
tiff of  his  joint  judgment,  by  having  his  cognovit  actionem  entered 
finally,  against  the  plaintiff's  will. 

Again,  it  is  said  that  the  court  could  not  properly  enter  a  final 
judgment  upon  his  confession,  without  the  assent  of  the  plaintiff, 
until  after  the  issues  were  tried  as  to  the  other  defendants,  &o» 
Again,  they  say,  it  follows,  that  if  either  of  the  other  defendants  bad 
been  discharged  from  the  plaintiff's  demand,  in  whole,  or  in  part, 
Woodford  (the  plaintiff  having  refused  to  take  final  judgment  on  the 
confession  at  the  time  it  was  made)  would  have  been  entitled  to 
avail  himself  thereof.  In  page  336,  of  that  case,  one  of  the  judges 
holds  this  language :  What  effect  had  Woodford's  confession  of  the 
plaintiff's  action  upon  the  question  of  his  competency  to  give  evi- 
dence for  the  other  defendants  ?  The  plaintiff  refused  to  accept  his 
confession,*  and  to  take  judgment  thereon.  It  is  not  necessary  to 
inquire  whether  a  proper  and  unimpeachable  judgment  might  have 
been  entered  on  this  confession,  separately,  against  Woodford,  if  the 
plaintiff  had  desired  it.  One  case  has  passed  this  court,  in  which 
such  a  separate  judgment  has  been  allowed,  upon  the  agreement  of 
the  plaintiff  and  one  defendant,  and  the  cause  proceeded  in,  against 
the  other  defendant;  but  the  cause  was  not  considered  upon  the 
point  now  under  consideration.  These  several  extracts  show  that 
the  court,  although  they  did  not  in  that  case  decide  the  point,  yet 
laid  great  stress  upon  the  fact  that  the  judgment  was  against  the 
consent  of  the  plaintiff;  and  indeed  that  one  case  had  passed  the 
court,  where  a  judgment  with  his  consent  was  allowed,  though  it 
passed  sub  silentio.  It  would  seem,  then,  that  it  is  not  at  all  certain 
but  that  the  court,  if  that  fact  had  been  in  the  case,  would  have  con- 
sidered the  judgment,  in  the  language  of  one  of  the  judges,  to  be 
unimpeachable ;  especially  when  we  find  them  asserting  that  it  was 
the  right  of  the  plaintiff  to  have  a  joint  judgment,  but  it  is  competent 
to  a  party  to  waive  that  right,  as  he  may  all  others ;  and  nothing  can 
be  a  more  conclusive  Waiver,  than  to  take  a  separate  judgment,  of 
his  own  will,  against  one  of  the  defendants.  But  it  is  unnecessary 
to  inquire,  whether,  if  judgment  had  been  rendered  against 

•  the  defendants,  Jacob  and  Isaac  Leffier,  in  this  case,  they  [  *  100  ] 
could  have  reversed  it  upon  a  writ  of  error,  notwithstanding 
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the  plaintiffs  had,  by  their  own  consent,  taken  a  separate  judgment 
against  their  principal,  Salathiel  Curtis.  Howsoever  that  may  be,  we 
are  of  opinion,  that  there  is  no  ground  on  which  these  plaintiffs  in 
error  can  reverse  the  judgment  against  them.  They  themselves  have 
taken  with  their  own  consent,  a  separate  judgment  against  Curtis ; 
upon  that  judgment  they  issued  a  ca.  sa.  by  virtue  of  which  his  body 
was  taken ;  under  the  insolvent  laws  of  the  United  States,  he  was 
discharged  from  imprisonment ;  those  laws  declare  that  the  judgment 
shall  remain  good  and  sufficient  in  law,  and  may  be  satisfied  out  of 
any  property  that  he  then  had,  or  might  thereafter  acquire ;  and  the 
judgment  under  which  all  this  has  been  done  was  rendered  some  ten 
or  eleven  years  before  the  witness  was  examined.  Let  it  be  con- 
ceded, for  the  purpose  of  this  part  of  the  argument,  that  the  judg- 
ment was  ever  so  erroneous,  can  it  be  reversed  ?  We  think  clearly 
that  it  cannot;  and  this  for  many  reasons.  1.  It  was  taken  by  the 
plaintiffs  themselves,  with  their  own  assent  2.  They  have  carried  it 
into  execution,  and  as  far  as  they  could,  reaped  its  fruits.  3.  The 
period  within  which  a  writ  of  error  could  be  sued  out,  has  been 
twice  barred  by  lapse  of  time.  4.  By  the  very  terms  of  the  law 
under  which  Curtis  was  discharged  from  imprisonment,  the  judg- 
ment is  declared  to  remain  in  force,  and  that  the  plaintiffs  have  a 
right  to  satisfaction  of  it  out  of  his  property.  5.  Curtis  himself  is 
barred,  not  only  by  his  availing  himself  of  the  benefit  of  the  insolvent 
law,  which  declares  the  judgment  to  remain  in  force,  but  also,  by 
lapse  of  time,  from  reversing  it,  if  he  ever  could  have  done  so.  We 
think,  therefore,  that  he  is  as  completely  severed  from  this  record, 
and  has  as  entirely  ceased  to  be  a  party,  as  if  he  had  never  been 
sued.  Let  us  for  a  moment  trace  the  consequences  of  considering 
him  as  yet  a  party  upon  the  record.  If  this  were  so,  then  it  would 
follow  that  another  judgment  might  be  obtained  against  him ;  but  we 
have  seen  that  there  is  already  one  against  him,  unreversed  and  irre- 
versible ;  if,  then,  another  could  be  obtained,  we  should  have  an 
anomaly,  never  before  heard  of  in  the  law ;  that  is  to  say,  that  there 
should  be  two  subsisting  judgments  in  full  force  at  the  same  time 
in  favor  of  the  same  plaintiffs,  against  the  same  defendants,  founded 
on  the  same  original  cause  of  action,  and  on  both  of  which  he  would 
be  liable  to  execution.  This  cannot  be.  If  there  be  any  one  princi- 
ple of  law  settled  beyond  all  question,  it  is  this,  that  when- 
[  *  101  ]  soever  a  *  cause  of  action  in  the  language  of  the  law,  transit 
in  rem  jwRcatam,  and  the  judgment  thereupon  remains  in 
full  force  unreversed,  the  original  cause  of  action  is  merged  and  gone 
forever. 

We  have  anticipated  the  last  objection  in  our  previous  reasoning! 
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by  showing  that  the  fact  fails,  because  the  witness  is  severed  from 
the  record,  and  is  not  a  party. 

On  the  whole  view  of  the  case,  we  think  that  the  witness  was 
competent;  that  therefore  the  judgment  of  the  circuit  court  was  cor- 
rect, and  must  be  affirmed. 

17  H.  609. 


The  Mayor,  Aldermen,  and  Commonalty  of  the  City  of  New 

Yqhk,  Plaintiffs,  v.  George  Miln. 

11  P.  108. 

The  act  of  the  State  of  New  York,  which  inflicts  a  penalty  upon  the  matter  of  a  vessel 
arriving  from  a  foreign  port,  who  neglects  to  report  to  the  mayor,  or  recorder,  an  account 
of  his  passengers,  is  not  a  regulation  of  commerce,  but  of  police,  and  is  not  in  conflict  with 
the  constitution  of  the  United  States. 

The  case  is  stated  in  the  opinion  of  the  court 
Blount  and  Ogden>  for  the  plaintiff 
White  and  Jones,  contra. 

*  Barbour,  J.,  delivered  the  opinion  of  the  coin  v.  [  •  130  ] 

This  case  comes  before  this  court  upon  a  certifica^  of 
division  of  the  circuit  court  of  the  United  States  for  the  southern  dis- 
trict of  New  York. 

It  was  an  action  of  debt  brought  in  that  court  by  the  plaintiff,  to 
recover  of  the  defendant,  as  consignee  of  the  ship  called  The  Emily, 
the  amount  of  certain  penalties  imposed  by  a  statute  of  New  York, 
passed  February  11, 1824,  entitled,  An  act  concerning  passengers  in 
vessels  coming  to  the  port  of  New  York. 

The  statute,  amongst  other  things,  enacts,  that  every  master  or 
commander  of  any  ship,  or  other  vessel,  arriving  at  the  port  of  New 
York,  from  any  country  out  of  the  United  States,  or  from  any  other 
of  the  United  States  than  the  State  of  New  York,  shall,  within 
twenty-four  hours  after  the  arrival  of  such  ship  or  vessel  in  the  said 
port,  make  a  report  in  writing,  on  oath  or  affirmation,  to.  the  mayor 
of  the  city  of  New  York,  or,  in  case  of  his  sickness,  or  absence,  to 
the  recorder  of  the  said  city,  of  the  name,  place  of  birth,  and  last  legal 
settlement,  age,  and  occupation,  of  every  person  who  shall  have  been 
brought  as  a  passenger  in  such  ship  or  vessel,  on  her  last 
voyage  from  any  country  out  of  the  United  States  into  *  the  [  *  131  J 
port  of  New  York,  or  any  of  the  United  States,  and  from 
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any  of  the  United  States  other  than  the  State  of  New  York,  to  the 
city  of  New  York,  and  of  all  passengers  who  shall  have  landed,  or 
been  suffered  or  permitted  to  land,  from  such  ship,  or  vessel  at  any 
place,  during  such  her  last  voyage,  pr  have  been  put  on  board,  or  suf 
fered,  or  permitted  to  go  on  board  of  any  other  ship  or  vessel,  with 
the  intention  of  proceeding  to  the  said  city,  under  the  penalty  on  such 
master  or  commander,  and  the  owner  or  owners,  consignee  or  con- 
signees of  such  ship  or  vessel,  severally  and  respectively,  of  seventy- 
five  dollars  for  every  person  neglected  to  be  reported  as  aforesaid, 
and  for  every  person  whose  name,  place  of  birth,  and  last  legal  settle- 
ment, age,  and  occupation,  or  either  or  any  of  such  particulars,  shall 
be  falsely  reported  as  aforesaid,  to  be  sued  for  and  recovered  as  therein 
provided. 

The  declaration  alleges  that  the  defendant  was  consignee  of  the 
ship  Emily,  of  which  a  certain  William  Thompson  was  master ;  and 
that  in  the  month  of  August,  1829,  said  Thompson,  being  master  of 
such  ship,  did  arrive  with  the  same  in  the  part  of  New  York,  from 
a  country  out  of  the  United  States,  and  that  one  hundred  passengers 
were  brought  in  said  ship  on  her  then  last  voyage,  from  a  country 
out  of  the  United  States,  into  the  port  of  New  York ;  and  that  the 
said  master  did  not  make  the  report  required  by  the  statute,  as  before 
recited. 

The  defendant  demurred  to  the  declaration. 

The  plaintiff  joined  in  the  demurrer,  and  the  following  point,  on  a 
division  of  the  court,  was  thereupon  certified  to  this  court,  namely, 

"  That  the  act  of  the  legislature  of  New  York,  mentioned  in  the 
plaintiff's  declaration,  assumes  to  regulate  trade  and  commerce  be- 
tween the  port  of  New  York  and  foreign  porta,  and  is  unconstitu- 
tional and  void." 

It  is  contended  by  the  counsel  for  the  defendant,  that  the  act  in 
question  is  a  regulation  of  commerce;  that  the  power  to  regulate 
commerce  is,  by  the  constitution  of  the  United  States,  granted  to 
congress ;  that  this  power  is  exclusive,  and  that  consequently  the  act 
is  a  violation  of  the  constitution  of  the  United  States, 

On  the  part  of  the  plaintiff  it  is  argued,  that  an  affirmative  grant  of 
power  previously  existing  in  the  States  to  congress,  is  not  exclusive ; 
except,  1st,  where  it  is  so  expressly  declared  in  terms,  by  the  clause 
giving  the  power ;  or  2dly,  where  a  similar  power  is  prohibited  to 
the  States ;  or  3dly,  where  the  power  in  the  States  would 
[  *132  ]  be  *  repugnant  to,  and  incompatible  with,  a  similar  power 
in  congress;  that  this  power  falls  within  neither  of  these 
predicaments ;  that  it  is  not,  in  terms,  declared  to  be  exclusive ;  thai 
it  is  not  prohibited  to  the  States ;  and  that  it  is  not  repugnant  to,  or 
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incompatible  with,  a  similar  power  in  congress ;  and  that  having  pre- 
existed in  the  States,  they  therefore  have  a  concurrent  power  in  rela- 
tion to  the  subject ;  and  that  the  act  in  question  would  be  valid,  even 
if  it  were  a  regulation  of  commerce,  it  not  contravening  any  regula- 
tion made  by  congress. 

But  they  deny  that  it  is  a  regulation  of  commerce ;  on  the  con  • 
trary,  they  assert  that  it  is  a  mere  regulation  of  internal  police,  a 
power  over  which  is  not  granted  to  congress ;  and  which  therefore, 
as  well  upon  the  true  construction  of  the  constitution,  as  by  force  of 
the  tenth  amendment  to  that  instrument,  is  reserved  to,  and  resides 
in  the  several  States. 

We  shall  not  enter  into  any  examination  of  the  question  whether 
the  power  to  regulate  commerce,  be  or  be  not  exclusive  of  the  States, 
because  the  opinion  which  we  have  formed  renders  it  unnecessary ; 
in  other  words,  we  are  of  opinion  that  the  act  is  not  a  regulation 
of  commerce,  but  of  police ;  and  that  being  thus  considered,  it  was 
passed  in  the  exercise  of  a  power  which  rightfully  belonged  to  the 
States. 

That  the  State  of  New  York  possessed  power  to  pass  this  law 
before  the  adoption  of  the  constitution  of  the  United  States,  might 
probably  be  taken  as  a  truism,  without  the  necessity  of  proof  But 
as  it  may  tend  to  present  it  in  a  clearer  point  of  view  we  will  quote 
a  few  passages  from  a  standard  writer  upon  public  law,  showing  the 
origin  and  character  of  this  power. 

Vattel,  book  2,  c.  7,  §  94.  "  The  sovereign  may  forbid  the  entrance 
of  his  territory,  either  to  foreigners  in  general,  or  in  particular  cases, 
or  to  certain  persons,  or  for  certain  particular  purposes,  according  as 
he  may  think  it  advantageous  to  the  State/9 

Ibid,  c  8,  §  100.  u  Since  the  lord  of  the  territory  may,  whenever 
he  thinks  proper,  forbid  its  being  entered,  he  has,  no  doubt,  a  power 
to  annex  what  conditions  he  pleases,  to  the  permission  to  enter." 

The  power  then  of  New  York  to  pass  this  law  having  undeniably 
existed  at  the  formation  of  the  constitution,  the  simple  inquiry  is, 
whether  by  that  instrument  it  was  taken  from  the  States,  and  granted 
to  congress;  for  if  it  were  not,  it  yet  remains  with  them. 

If,  as  we  think,  it  be  a  regulation,  not  of  commerce,  but 
police,  *then  it  is  not  taken  from  the  States.     To  decide  [  *133  ] 
this,  let  us  examine  its  purpose,  the  end  to  be  attained,  and 
the  means  of  its  attainment. 

It  is  apparent,  from  the  whole  scope  of  the  law,  that  the  object  of 
the  legislature  was  to  prevent  New  York  from  being  burdened  by 
an  influx  of  persons  brought  thither  in  ships,  either  from  foreign 
countries,  or  from  any  other  of  the  States ;  and  for  that  purpose  a 
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report  was  required  of  the  names,  places  of  birth,  &c.,  of  all  passen- 
gers, that  the  necessary  steps  might  be  taken  by  the  city  authorities, 
to  prevent  them  from  becoming  chargeable  as  paupers. 

Now,  we  hold  that  both  the  end  and*  the  means  here  used,  are 
within  the  competency  of  the  States,  since  a  portion  of  their  powers 
were  surrendered  to  the  federal  government.  Let  us  see  what  powers 
are  left  with  the  States.  The  Federalist,  in  the  45th  number,  speak- 
ing of  this  subject,  says ;  the  powers  reserved  to  the  several  States 
will  extend  to  all  the  objects  which,  in  the  ordinary  course  of  affairs, 
concern  the  lives,  liberties,  and  properties  of  the  people ;  and  the 
internal  order,  improvement,  and  prosperity  of  the  State. 

And  this  court,  in  the  case  of  Gibbons  v.  Ogden,  9  Wheat.  303, 
which  will  hereafter  be  more  particularly  noticed,  in  speaking  of  the 
inspection  laws  of  the  States,  say;  they  form  a  portion  of  that 
immense  mass  of  legislation  which  .embraces  every  thing  within  the 
territory  of  a  State,  not  surrendered  to  the  general  government,  all 
which  can  be  most  advantageously  exercised  by  the  States  them- 
selves. Inspection  laws,  quarantine  laws,  health  laws  of  every 
description,  as  well  as  laws  for  regulating  the  internal  commerce  of  a 
State,  and  those  which  respect  turnpike  roads,  ferries,  &c.,  are  com- 
ponent parts  of  this  mass. 

Now,  if  the  act  in  question  be  tried  by  reference  to  the  delineation 
of  power  laid  down  in  the  preceding  quotations,  it  seems  to  us  that 
we  are  necessarily  brought  to  the  conclusion,  that  it  falls  within  its 
limits.  There  is  no  aspect  in  which  it  can  be  viewed  in  which  it 
transcends  them.  If  we  look  at  the  place  of  its  operation,  we  find 
it  to  be  within  the  territory,  and  therefore,  within  the  jurisdiction  of 
New  York.  If  we  look  at  the  person  on  whom  it  operates,  he  is 
found  within  the  same  territory  and  jurisdiction.  If  we  look  at  the 
persons  for  whose  benefit  it  was  passed,  they  are  the  people  of  New 
York,  for  whose  protection  and  welfare  the  legislature  of  that  State 
are  authorized  and  in  duty  bound  to  provide* 

If  we  turn  our  attention  to  the  purpose  to  be  attained,  it  is  to 

secure  that  very  protection,  and  to  provide  for  that  very 

[  *  134  ]  welfare.     If  *  we  examine  the  means  by  which  these  ends 

are  proposed  to  be  accomplished,  they  bear  a  just,  natural, 

and  appropriate  relation  to  those  ends. 

But  we  are  told  that  it  violates  the  constitution  of  the  United 
States,  and  to  prove  this  we  have  been  referred  to  two  cases  in  this 
court;  the  first,  that  of  Gibbons  v.  Ogden,  9  Wheat  1,  and  the  other 
that  of  Brown  v.  The  State  of  Maryland,  12  Wheat.  419. 

The  point  decided  in  the  first  of  these  cases  is,  that  the  acts  of  the 
legislature  of  New  York,  granting  to  certain  individuals  the  exclu- 
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aive  navigation  of  all  the  waters  within  the  jurisdiction  of  that  State, 
with  boats  moved  by  steam,  for  a  term  of  years,  are  repugnant  to  the 
clause  of  the  constitution  of  the  United  States  which  authorizes 
congress  to  regulate  commerce,  so  far  as  the  said  acts  prohibit  vessels 
licensed  according  to  the  laws  of  the  United  States  for  carrying  on 
the  coasting  trade,  from  navigating  said  waters  by  means  of  steam. 
In  coming  to  that  conclusion,  this  court,  in  its  reasoning,  laid  down 
several  propositions ;  such  as  that  the  power  over  commerce  included 
navigation;  that  it  extended  to  the  navigable  waters  of  the  States; 
that  it  extended  to  navigation  carried  on  by  vessels  exclusively 
employed  in  transporting  passengers.  Now,  all  this  reasoning  was 
intended  to  prove  that  a  steam  vessel,  licensed  for  the  coasting  trade, 
was  lawfully  licensed  by  virtue  of  an  act  of  congress ;  and  that  as 
the  exclusive  right  to  navigate  the  waters  of  New  York,  granted  by 
the  law  of  that  State,  if  suffered  to  operate,  would  be  in  collision 
with  the  right  of  the  vessel  licensed  under  the  act  of  congress  to 
navigate  the  same  waters ;  and  that  as  when  that  collision  occurred 
the  law  of  the  States  must  yield  to  that  of  the  United  States,  when 
lawfully  enacted ;  therefore,  the  act  of  the  State  of  New  York  was 
in  that  case  void. 

■  The  second  case,  to  wit,  that  of  Brown  against  The  State  of 
Maryland,  12  Wheat  419,  decided  that  the  act  of  the  State  of  Mary- 
land, requiring  all  importers  of  foreign  goods  by  the  bale  or  package, 
and  other  persons  selling  the  same  by  wholesale,  bale,  or  package, 
&e.,  to  take  out  a  license  for  which  they  should  pay  $50,  and  in  case 
of  neglect  or  refusal  to  take  out  such  license,  subjecting  them  to  cer- 
tain forfeitures  and  penalties,  was  repugnant,  first,  to  that  provision 
of  the  constitution  of  the  United  States,  which  declares  that  "  no 
State  shall,  without  the  consent  of  congress,  lay  any  impost,  or  duty 
on  imports  or  exports,  except  what  may  be  absolutely  necessary 
for  executing  its  inspection  laws ; "  and  secondly,  to  that 
*  which  declares  that  congress  shall  have  power  "to  regulate  [  *  185  ] 
commerce  with  foreign  nations,  among  the  several  States, 
and  with  the  Indian  tribes." 

Now,  it  is  apparent  from  this  short  analysis  of  these  two  cases, 
that  the  question  involved  in  this  case  is  not  the  very  point  which 
was  decided  in  either  of  those  which  have  been  referred  to. 

Let  us  examine  whether,  in  the  reasoning  of  the  court,  there  is  any 
principle  laid  down  in  either  of  them,  which  will  go  to  prove  that  the 
section  of  the  law  of  New  York,  on  which  this  prosecution  is  founded, 
is  a  violation  of  the  constitution  of  the  United  States* 

In  Gibbons  against  Ogden,  9  Wheat  1,  the  law  of  the  State 
assumed  to  exercise  authority  over  the  navigable  waters  of  the  State ; 
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to  do  so,  by  granting  a  privilege  to  certain  individuals,  and  by 
excluding  all  others  from  navigating  them  by  vessels  propelled  by 
steam ;  and  in  the  particular  case,  this  law  was  brought  to  bear  in 
its  operation  directly  upon  a  vessel  sailing  under  a  coasting  license 
from  the  United  States, 

The  court  were  of  opinion,  that  as  the  power  to  regulate  commerce 
embraced  within  its  scope  that  of  regulating  navigation  also ;  as  the 
power  over  navigation  extended  to  all  the  navigable  waters  of  the 
United  States ;  as  the  waters  on  which  Gibbons' s  vessel  was  sailing 
were  navigable ;  and  as  his  vessel  was  sailing  tinder  the  authority  of 
an  act  of  congress;  the  law  of  the  State,  which  assumed  by  its 
exclusive  privilege  granted  to  others,  to  deprive  a  vessel  thus  author* 
ized  of  the  right  of  navigating  the  same  waters,  was  a  violation  of 
the  constitution  of  the  United  States,  because  it  directly  conflicted 
with  the  power  of  congress  to  regulate  commerce.  Now,  there  is 
not  in  this  case,  one  of  the  circumstances  which  existed  in  that  of 
Gibbons  v.  Ogden,  which,  in  the  opinion  of  the  court,  rendered  it 
obnoxious  to  the  charge  of  unconstitutionality. 

On  the  contrary,  the  prominent  facts  of  this  case  are  in  striking 
contrast  with  those  which  characterized  that. 

In  that  case,  the  theatre  on  which  the  law  operated  was  navigable 
water,  over  which  the  court  say  that  the  power  to  regulate  commerce 
extended  ;  in  this,  it  was  the  territory  of  New  York  over  which  that 
State  possesses  an  acknowledged  and  undisputed  jurisdiction  for 
every  purpose  of  internal  regulation,  in  that  the  subject-matter  oj 
which  it  operated,  was  a  vessel  claiming  the  right  of  navigation ;  a 
right  which  the  court  say  id  embraced  in  the  power  to  regulate  com* 
merce ;  in  this,  the  subjects  on  which  it  operates  are  persons 
[  *  136  ]  *  whose  rights  and  whose  duties  are  rightfully  prescribed 
and  controlled  by  the  laws  of  the  respective  States  within 
whose  territorial  limits  they  are  found ;  in  that,  say  the  court,  the  act 
of  a  State  came  into  direct  collision  with  an  act  of  the  United  States ; 
in  this,  no  such  collision  exists. 

Nor  is  there  the  least  likeness  between  the  facts  of  this  case,  and 
those  of  Brown  against  The  State  of  Maryland,  12  Wheat.  419.  The 
great  grounds  upon  which  the  court  put  that  case  were,  that  sale 
is  the  object  of  all  importation  of  goods;  that  therefore,  the  power  to 
allow  importation,  implied  the  power  to  authorize  the  sale  of  the 
thing  imported ;  that  a  penalty  inflicted  for  selling  an  article  in  the 
character  of  importer,  was  in  opposition  to  the  act  of  congress,  which 
authorized  importation  under  the  authority  to  regulate  commerce ; 
that  a  power  to  tax  an  article  in  the  hands  of  the  importer  the  instant 
it  was  landed,  was  the  same  in  effect  as  a  power  to  tax  it  whilst 
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entering  the  port ;  that  consequently,  the  law  of  Maryland  was  obnox- 
ious to  the  charge  of  unconstitutionality,  on  the  ground  of  its  violat- 
ing the  two  provisions  of  the  constitution,  the  one  giving  to  congress 
the  power  to  regulate  commerce,  the  other  forbidding  the  States  from 
taxing  imports. 

In  this  case,  it  will  be  seen  that  the  discussion  of  the  court  had 
reference  to  the  extent  of  the  power  given  to  congress  to  regulate 
commerce,  and  to  the  extent  of  the  prohibition  upon  the  States  from 
imposing  any  duty  upon  imports.  Now  it  is  difficult  to  perceive 
what  analogy  there  can  be  between  a  case  where  the  right  of  the 
State  was  inquired  into,  in  relation  to  a  tax  imposed  upon  the  Bale 
of  imported  goods,  and  one  where,  as  in  this  case,  the  inquiry  is  as  to 
its  right  over  persons  within  its  acknowledged  jurisdiction ;  the  goods 
are  the  subject  of  commerce,  the  persons  are  not ;  the  court  did  indeed 
extend  the  power  to  regulate  commerce,  so  as  to  protect  the  goods 
imported  from  a  State  tax  after  they  were  landed,  and  were  yet  in 
bulk ;  but  why  ?  Because  they  were  the  subjects  of  commerce ;  and 
because,  as  the  power  to  regulate  commerce,  under  which  the  impor- 
tation was  made,  implied  a  right  to  sell ;  that  right  was  complete, 
without  paying  the  State  for  a  second  right  to  sell,  whilst  the  bales 
or  packages  were  in  their  original  form.  But  how  can  this  apply  to 
persons?  They  are  not  the  subject  of  commerce;  and  not  being 
imported  goods,  cannot  fall  within  a  train  of  reasoning  founded  upon 
the  construction  of  a  power  given  to  congress  to  regulate 
*  commerce,  and  the  prohibition  to  the  States  from  impos-  [  *  137  ] 
ing  a  duty  on  imported  goods. 

Whilst,  however,  neither  of  the  points  decided  in  the  cases  thus 
referred  to  is  the  same  with  that  now  under  consideration,  and  whilst 
the  general  scope  of  the  reasoning  of  the  court  in  each  of  them  ap- 
plies to  questions  of  a  different  nature,  there  is  a  portion  of  that  rea- 
soning in  each  which  has  a  direct  bearing  upon  the  present  subject, 
and  which  would  justify  measures  on  the  part  of  States,  not  only  ap- 
proaching the  line  which  separates  regulations  of  commerce  from 
those  of  police,  but  even  those  which  are  almost  identical  with  the 
former  class,  if  adopted  in  the  exercise  of  one  of  their  acknowledged 
powers.  In  Gibbons  v.  Ogden,  9  Wheat*  204,  the  court  say,  if  a 
State,  in  passing  laws  on  a  subject  acknowledged  to  be  within  its 
control,  and,  with  a  view  to  those  subjects,  shall  adopt  a  measure  of 
the  same  character  with  one  which  congress  may  adopt,  it  does  not 
derive  its  authority  from  the  particular  power  which  has  been  granted, 
but  from  some  other  which  remains  with  the  State,  and  may  be  exe- 
cuted by  the  same  means.  All  experience  shows  that  the  same 
measures,  or  measures  scarcely  distinguishable  from  each  other,  may 
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flow  from  distinct  powers ;  but  this  does  not  prove  that  the  powers 
are  identical  Although  the  means  used  in  their  execution  may  some- 
times approach  each  other  so  nearly  as  to  be  confounded,  there  are 
other  situations  in  which  they  are  sufficiently  distinct  to  establish 
their  individuality. 

In  page  209,  the  court  say :  "  Since,  however,  in  regulating  their 
own  purely  internal  affairs,  whether  of  trading  or  of  police,  the  States 
may  sometimes  enact  laws,  the  validity  of  which  depends  on  their 
interfering  with,  and  being  contrary  to,  an  act  of  congress  passed  in 
pursuance  of  the  constitution,  they  would  inquire  whether  there  was 
such  collision  in  that  case,  and  they  came  to  the  conclusion  that 
there  was. 

From  this  it  appears,  that  whilst  a  State  is  acting  within  the  legiti- 
mate scope  of  its  power  as  to  the  end  to  be  attained,  it  may  use 
whatsoever  means,  being  appropriate  to  that  end,  it  may  think  fit ; 
although  they  may  be  the  same,  or  so  nearly  the  same,  as  scarcely  to 
be  distinguishable  from  those  adopted  by  congress  acting  under  a 
different  power ;  subject,  only,  say  the  court,  to  this  limitation,  that 
in  the  event  of  collision,  the  law  of  the  State  must  yield  to  the  law 
of  congress.  The  court  must  be  understood,  of  course,  as 
'  *  138  ]  meaning  *that  the  law  of  congress  is  passed  upon  a  subject 
within  the  sphere  of  its  power. 

Even  then,  if  the  section  of  the  act  in  question  could  be  considered 
as  partaking  of  the  nature  of  a  commercial  regulation,  the  principle 
here  laid  down  would  save  it  from  condemnation,  if  no  such  collision 
exist. 

It  has  been  contended,  at  the  bar,  that  there  is  that  collision ;  and 
in  proof  of  it,  we  have  been  referred  to  the  Revenue  Act  of  1799,1 
and  to  the  act  of  1819,2  relating  to  passengers.  The  whole  amount 
of  the  provision  in  relation  to  this  subject,  in  the  first  of  these  acts,  is 
to  require,  in  the  manifest  of  a  cargo  of  goods,  a  statement  of  the 
names  of  the  passengers,  with  their  baggage,  specifying  the  number 
and  description  of  packages  belonging  to  each  respectively ;  now  it  is 
apparent,  as  well  from  the  language  of  this  provision  as  from  the  con- 
text, that  the  purpose  was  to  prevent  goods  being  imported  without 
paying  the  duties  required  by  law,  under  the  pretext  of  being  the 
baggage  of  passengers. 

The  act  of  1819  contains  regulations  obviously  designed  for  the 
comfort  of  the  passengers  themselves ;  for  this  purpose,  it  prohibits 
the  bringing  more  than  a  certain  number  proportioned  to  the  tonnage 
of  the  vessel,  and  prescribes  the  kind  and  quality  of  provisions,  or  sea 
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stores,  and  their  quantity,  in  a  certain  proportion  to  the  number  of 
the  passengers.  % 

Another  section  requires  the  master  to  report  to  the  collector  a  list 
of  all  passengers,  designating  the  age,  sex,  occupation,  the  country  to 
which  they  belong,  &c.;  which  list  is  required  to  be  delivered  to  the 
secretary  of  state,  and  which  he  is  directed  to  lay  before  congress. 

The  object  of  this  clause,  in  all  probability,  was  to  enable  the  gov- 
ernment of  the  United  States  to  form  an  accurate  estimate  of  the 
increase  of  population  by  emigration ;  but  whatsoever  may  have  been 
its  purpose,  it  is  obvious  that  these  laws  only  affect,  through  the 
power  over  navigation,  the  passengers  whilst  on  their  voyage,  and 
until  they  shall  have  landed.  After  that,  and  when  they  have  ceased 
to  have  any  connection  with  the  ship,  and  when,  therefore,  they  have 
teased  to  be  passengers,  we  are  satisfied  that  acts  of  congress,  apply- 
bg  to  them  as  such,  and  only  professing  to  legislate  in  relation  to 
them  as  such,  have  then  performed  their  office,  and  can,  with  no  pro- 
priety of  language,  be  said  to  come  into  conflict  with  the  law  of  a 
State,  whose  operation  only  begins  when  that  of  the  laws  of  congress 
ends ;  whose  operation  is  not  even  on  the  same  subject,  be- 
cause, although  *  the  person  on  whom  it  operates  is  the  [  *  139  ] 
same,  yet,  having  ceased  to  be  a  passenger,  he  no  longer 
stands  in  the  only  relation  in  which  the  laws  of  congress  either  pro- 
fessed or  intended  to  act  upon  him. 

There  is,  then,  no  collision  between  the  law  in  question  and  the 
acts  of  congress  just  commented  on ;  and,  therefore,  if  the  state  law 
were  to  be  considered  as  partaking  of  the  nature  of  a  commercial 
regulation,  it  would  stand  the  test  of  the  most  rigid  scrutiny,  if  tried 
by  the  standard  laid  down  in  the  reasoning  of  the  court,  quoted  from 
the  case  of  Gibbons  v.  Ogden. 

But  we  do  not  place  our  opinion  on  this  ground.  We  choose 
rather  to  plant  ourselves  on  what  we  consider  impregnable  positions. 
They  are  these :  That  a  State  has  the  same  undeniable  and  unlimited 
jurisdiction  over  all  persons  and  things  within  -its  territorial  limits, 
as  any  foreign  nation,  where  that  jurisdiction  is  not  surrendered  or 
restrained  by  the  constitution  of  the  United  States.  That,  by  virtue 
of  this,  it  is  not  only  the  right,  but  the  bounden  and  solemn  duty  of  a 
State  to  advance  the  safety,  happiness,  and  prosperity  of  its  people, 
and  to  provide  for  its  general  welfare,  by  any  and  every  act  of  legis- 
lation, which  it  may  deem  to  be  conducive  to  these  ends,  where  the 
power  over  the  particular  subject,  or  the  manner  of  its  exercise,  is  not 
surrendered  or  restrained,  in  the  manner  just  stated.  That  all  those 
powers  which  relate  to  merely  municipal  legislation,  or  what  may, 
perhaps,  more  properly  be  called  internal  police,  are  not  thus  surren- 
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dered  or  restrained ;  and  that,  consequently >  in  relation  to  these,  the 
authority  of  a  State  is  complete,  unqualified,  and  exclusive. 
*  We  are  aware  that  it  is  at  all  times  difficult  to  define  any  subject 
with  proper  precision  and  accuracy ;  if  this  be  so  in  general,  it  is 
emphatically  so  in  relation  to  a  subject  so  diversified  and  multifarious 
as  the  one  which  we  are  now  considering. 

If  we  were  to  attempt  it,  we  should  say  that  every  law  came  within 
this  description  which  concerned  the  welfare  of  the  whole  people  of  a 
State,  or  any  individual  within  it ;  whether  it  related  to  their  rights, 
or  their  duties ;  whether  it  respected  them  as  men,  or  as  citizens  of 
the  State ;  whether  in  their  public  or  private  relations ;  whether  it 
related  to  the  rights  of  persons,  or  of  property,  of  the  whole  people  of 
a  State,  or  of  any  individual  within  it ;  and  whose  operation  was 
within  the  territorial  limits  of  the  State,  and  upon  the  persons  and 
things  within  its  jurisdiction.  But  we  will  endeavor  to  illustrate  our 
meaning,  rather  by  exemplification  than  by  definition.  No 
[  *  140  ]  one  will  deny,  that  a  State  has  a  right  to  punish  *  any  indi- 
vidual found  within  its  jurisdiction,  who  shall  have  com- 
mitted an  offence  within  its  jurisdiction  against  its  criminal  laws. 
We  speak  not  here  of  foreign  ambassadors,  as  to  whom  the  doctrines 
of  public  law  apply.  We  suppose  it  to  be  equally  clear  that  a  State 
has  as  much  right  to  guard,  by  anticipation,  against  the  commission 
of  an  offence  against  its  laws,  as  to  inflict  punishment  upon  the 
offender  after  it  shall  have  been  committed.  The  right  to  punish,  or 
to  prevent  crime,  does  in  no  degree  depend  upon  the  citizenship  of  the 
party  who  is  obnoxious  to  the  law.  The  alien  who  shall  just  have 
set  his  foot  upon  the  soil  of  the  State,  is  just  as  subject  to  the  opera- 
tion of  the  law  as  one  who  is  a  native  citizen.  In  this  very  case,  if 
either  the  master,  or  one  of  the  crew  of  The  Emily,  or  one  of  the 
passengers  who  were  landed,  had,  the  next  hour  after  they  came  on 
shore,  committed  an  offence,  or  indicated  a  disposition  to  do  so,  he 
would  have  been  subject  to  the  criminal  law  of  New  York,  either  by 
punishment  for  the  offence  committed,  or  by  prevention  from  its  com- 
mission where  good  ground  for  apprehension  was  shown,  by  being 
required  to  enter  into  a  recognizance  with  surety,  either  to  keep  the 
peace,  or  be  of  good  behavior,  as  the  case  might  be ;  and  if  he  failed 
to  give  it,  by  liability  to  be  imprisoned  in  the  discretion  of  the  com- 
petent authority.  Let  us  follow  this  up  to  its  possible  results.  If 
every  officer  and  every  seaman  belonging  to  The  Emily  had  partici- 
pated in  the  crime,  they  would  all  have  been  liable  to  arrest  and  pun- 
ishment, although  thereby  the  vessel  would  have  been  left  without 
either  commander  or  crew.  Now,  why  is  this  ?  For  no  other  reason 
than  this,  simply :  that,  being  within  the  territory  and  jurisdiction  of 
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New  York,  they  were  liable  to  the  laws  of  that  State ;  and,  amongBt 
others,  to  its  criminal  laws ;  and  this,  too,  not  only  for  treason,  mur- 
der, and  other  crimes  of  that  degree  of  atrocity,  but  for  the  most  petty 
offence  which  can  be  imagined* 

It  would  have  availed  neither  officer,  seaman,  or  passenger,  to  have 
alleged  either  of  these  several  relations  in  the  recent  voyage  across 
the  Atlantic.  The  short  but  decisive  answer  would  have  been,  that 
we  know  yon  now  only  as  offenders  against  the  criminal  laws  of 
New  York,  and  being  now  within  her  jurisdiction,  you  are  now  liable 
to  the  cognizance  of  those  laws.  Surely,  the  officers  and  seamen  of 
the  vessel  have  not  only  as  much,  but  more  concern  with  navigation 
than  a  passenger ;  and  yet,  in  the  case  here  put,  any  and  every  one 
of  them  would  be  held  liable.  There  would  be  the  same  liability, 
and  for  the  same  reasons,  on  the  part  of  the  officers,  seamen, 
•  and  passengers  to  the  civil  process  of  New  York,  in  a  suit  [  *  141  ] 
for  the  most  trivial  sum ;  and  if,  according  to  the  laws  of 
that  State,  the  party  might  be  arrested  and  held  to  bail,  in  the  event 
of  his  failing  to  give  it,  he  might  be  imprisoned  until  discharged  by 
law. 

Here,  then,  are  the  officers  and  seamen,  the  very  agents  of  naviga- 
tion, liable  to  be  arrested  and  imprisoned  under  civil  process,  and  to 
arrest  and  punishment  under  the  criminal  law. 

But  the  instrument  of  navigation,  that  is,  the  vessel,  when  within 
the  jurisdiction  of  the  State,  is  also  liable  by  its  laws  to  execution. 
If  the  State  have  a  right  to  vindicate  its  criminal  justice  against  the 
officers,  seamen,  and  passengers  who  are  within  fa  jurisdiction,  and 
also  in  the  administration  of  its  civil  justice,  to  cause  process  of  exe- 
cution to  be  served  on  the  body  of  the  very  agents  of  navigation,  and 
also  on  the  instrument  of  navigation,  under  which  it  maybe  sold, 
because  they  are  within  its  jurisdiction  and  subject  to  its  laws ;  the 
same  reasons,  precisely,  equally  subject  the  master,  in  the  case  before 
the  court,  to  liability  for  failure  to  comply  with  the  requisitions  of 
the  section  of  the  statute  sued  upon.  Each  of  these  laws  depends 
upon  the  same  principle  for  its  support ;  and  that  is,  that  it  was 
passed  by  the  State  of  New  York,  by  virtue  of  her  power  to  enact 
such  laws  for  her  internal  police  as  it  deemed  best,  which  laws  oper- 
ate upon  the  persons  and  things  within  her  territorial  limits,  and 
therefore  within  her  jurisdiction. 

Now,  in  relation  to  the  section  in  the  act  immediately  before  us, 
that  is  obviously  passed  with  a  view  to  prevent  her  citizens  from 
being  oppressed  by  the  support  of  multitudes  of  poor  persons,  who 
eome  from  foreign  countries  without  possessing  the  means  of  sup- 
porting themselves.     There  ean  be  no  mode  in  which  the  power  to 
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regulate  internal  police  could  be  more  appropriately  exercised*  New 
York,  from  her  particular  situation,  is,  perhaps,  more  than  any  other 
city  in  the  Union,  exposed  to  the  evil  of  thousands  of  foreign  emi- 
grants arriving  there,  and  the  consequent  danger  of  her  citizens  being 
subjected  to  a  heavy  charge  in  the  maintenance  of  .those  who  are 
poor.  It  is  the  duty  of  the  State  to  protect  its  citizens  from  this 
evil;  they  have  endeavored  to  do  so,  by  passing,  amongst  other 
things,  the  section  of  the  law  in  question.  We  should,  upon  princi- 
ple, say  that  it  had  a  right  to  do  so. 

Let  us  compare  this  power  with  a  mass  of  power,  said  by  this 
court  in  Gibbons  against  Ogden,  9  Wheat  1,  not  to  be  surrendered 
to  the  general  government  They  are  inspection  laws, 
[  *  142  ]  quarantine  laws,  health  *  laws  of  every  description,  as  well 
as  laws  for  regulating  the  internal  commerce  of  a  State, 
&c.  To  which  it  may  be  added,  that  this  court,  in  Brown  against 
The  State  of  Maryland,  12  Wheat  419,  admits  the  power  of  a  State 
to  direct  the  removal  of  gunpowder,  as  a  branch  of  the  police  power, 
which  unquestionably  remains,  and  ought  to  remain  with  the  States. 

It  is  easy  to  show  that  if  these  powers,  as  is  admitted,  remain  with 
the  States,  they  are  stronger  examples  than  the  one  now  in  question. 
The  power  to  pass  inspection  laws  involves  the  right  to  examine 
articles  which  are  imported,  and  are,  therefore,  directly  the  subject  of 
commerce ;  and  if  any  of  them  are  found  to  be  unsound,  or  infec- 
tious, to  cause  them  to  be  removed,  or  even  destroyed.  But  the 
power  to  pass  these  inspection  laws,  is  itself  a  branch  of  the  general 
power  to  regulate  internal  police. 

Again,  the  power  to  pass  quarantine  laws,  operates  on  the  ship 
which  arrives,  the  goods  which  it  brings,  and  all  persons  in  it,  whether 
the  officers  and  crew,  or  the  passengers ;  now  the  officers  and  crew 
are  the  agents  of  navigation ;  the  ship  is  an  instrument  of  it,  and  the 
cargo  on  board  is  the  subject  of  commerce,  and  yet  it  is  not  only 
admitted  that  this  power  remains  with  the  States,  but  the  laws l  of 
the  United  States  expressly  sanction  the  quarantines,  and  other 
restraints  which  shall  be  required  and  established  by  the  health  laws 
of  any  State ;  and  declare  that  they  shall  be  duly  observed  bv  the 
collectors  and  all  other  revenue  officers  of  the  United  States. 

We  consider  it  unnecessary  to  pursue  this  comparison  fnrther ; 
because  we  think  that,  if  the  stronger  powers,  under  the  necessity  of 
the  case,  by  inspection  laws  and  quarantine  laws  to  delay  the  land- 
ing of  a  ship  and  cargo,  which  are  the  subjects  of  commerce  and 
navigation,  and  to  remove  or  even  to  destroy  unsound  and  infectious 

1 1  Stats,  at  Large,  474 ;  4  Ibid.  577. 
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articles,  also  the  subject  of  commerce,  can  be  rightfully  exercised, 
then,  that  it  must  follow  a*  a  consequence,  that  powers  less  strong, 
sueh  as  the  one  in  question,  which  operates  upon  no  subject  either 
of  commerce  or  navigation,  but  which  operates  alone  within  the 
limits  and  jurisdiction  of  New  York  upon  a  person,  at  the  time  not 
even  engaged  in  navigation,  ia  still  more  clearly  embraced  within  the 
general  power  of  the  States  to  regulate  their  own  internal  police,  and 
to  take  care  that  no  detriment  come  to  the  commonwealth. 

We  think  it  as  competent  and  as  necessary  for  a  State  to  provide 
precautionary  measures  against  the  moral  pestilence  of  paupers, 
vagabonds,  and  possibly  convicts,  as  it  is  to  guard  against  the  physi- 
cal pestilence  which  may  arise  from  unsound  and  infectious 
articles  •  imported,  or  from  a  ship,  the  crew  of  which  may  [  *  143  ] 
be  laboring  under  an  infectious  disease. 

As  to  any  supposed  conflict  between  this  provision  and  certain 
treaties  of  the  United  States,  by  which  reciprocity  as.  to  trade  and 
intercourse  is  granted  to  the  citizens  of  the  governments,  with  which 
those  treaties  were  made ;  it  is  obvious  to  remark  that  the  record 
does  not  show  that  any  person  in  this  case  was  a  subject  or  citizen 
of  a  country  to  which  treaty  stipulation  applies ;  but,  moreover,  those 
which  we  have  examined  stipulate  that  the  citizens  and  subjects 
of  the  contracting  parties  shall  submit  themselves  to  the  laws, 
decrees,  and  usages  to  which  native  citizens  and  subjects  are  sub* 
jected. 

We  are  therefore  of  opinion,  and  do  direct  it  to  be  certified  to  the 
circuit  court  for  the  southern  district  of  New  York,  that  so  much  of 
the  section  of  the  act  of  the  legislature  of  New  York,  as  applies  to 
the  breaches  assigned  in  the  declaration,  does  not  assume  to  regulate 
commerce  between  the  port  of  New  York  and  foreign  ports,  and 
that  so  much  of  said  section  is  constitutional 

We  express  no  opinion  on  any  other  part  of  the  act  of  the  legis- 
lature of  New  York,  because  no  question  could  arise  in  the  case  in 
relation  to  any  part  of  the  act,  except  that  declared  upon. 

Thompson,  J.  This  case  comes  up  from  the  circuit  court  for  the 
southern  district  of  New  York,  upon  a  certificate  of  a  division  of 
opinion  of  the  judges  upon  a  question  which  arose  upon  the  trial  of 
the  cause, 

The  action  is  founded  upon  an  not  of  the  legislature  of  the  State 

of  New  York,  concerning  passengers  in  vessels  coming  to  the  port  of 

New  York,  and  is  brought  against  the  defendant,  being  consignee  of 

the  ship  Emily,  to  recover  certain  penalties  given  in  the  act  for  the 

l        neglect  of  the  master  of  the  ship  to  make  a  report  to  the  mayor  of 
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New  York,  of  the  name  and  description  of  the  passengers  who  had 
been  brought  in  the  ship  on  her  last  voyage. 

The  declaration  sets  oat,  in  part,  the  law  on  which  the  action  is 
founded,  and  avers  that,  on  the  27th  day  of  August,  in  the  year 
1829,  William  Thompson,  being  master  or  commander  of  said  ship, 
did  arrive  with  the  said  ship  or  vessel  in  the  port  of  New  York  from 
a  country  out  of  the  United  States,  to  wit,  from  Liverpool  in  Eng- 
land, or  from  one  of  the  United  States,  other  than  this  State  (New 
York,)  to  wit,  from  the  State  of  New  Jersey,  at  the  city  and  within 

the  county  of  New  York ;  and  it  is  further  averred,  that  one 
[  *  144  ]  hundred  *  persons  were  brought  as  passengers  in  said  ship, 

on  her  last  voyage,  from  a  country  out  of  the  United  States, 
to  wit,  from  Liverpool  aforesaid,  into  the  port  of  New  York,  or  into 
one  of  the  United  States,  other  than  the  State  of  New  York,  to  wit, 
into  the  State  of  New  Jersey,  and  from  thence  to  the  city  of  New 
York ;  and  that  the  said  master  of  the  vessel  did  not,  within  twenty- 
four  hours  after  the  arrival  of  the  ship  in  the  port  of  New  York, 
make  a  report  in  writing  to  the  mayor  or  recorder  of  the  said  city, 
of  the  name,  place  of  birth,  and  last  legal  settlement,  age,  and  occu- 
pation of  the  said  several  persons  so  brought  as  passengers  in  said 
ship,  pursuant  to  the  provisions  of  the  act,  in  part  herein  before 
recited ;  but  that  a  large  number  of  the  said  persons,  to  wit,  one 
hundred,  were  neglected  to  be  reported,  contrary  to  the  directions  and 
provisions  of  the  said  act,  whereby  an  action  hath  accrued  to  the 
plaintiff,  to  demand  and  have  from  the  defendant,  the  consignee  of 
the  said  ship,  the  sum  of  $7,500.  To  this  declaration  there  is  a 
general  demurrer  and  joinder. 

The  certificate  then  states  that  the  cause  was  continued  from  term 
to  term  until  the  last  Monday  in  October,  in  the  year  1829,  at  which 
term  the  following  point  was  presented  on  the  part  of  the  defendant, 
namely :  That  the  act  of  the  legislature  of  the  State  of  New  York, 
mentioned  in  the  plaintiff's  declaration,  assumes  to  regulate  trade 
and  commerce  between  the  port  of  New  York  and  foreign  ports ; 
and  is  unconstitutional  and  void.  And  upon  the  question  thus  oc- 
curring, the  opinion  of  the  two  judges  were  opposed,  and  the  point 
upon  which  the  disagreement  happened,  is  certified  to  this  court. 

Although  the  point  as  here  stated  is  general,  and  might  embrace 
the  whole  of  the  act  referred  to  in  the  plaintiff's  declaration,  yet  its 
validity  cannot  come  under  consideration  here  any  farther  than  it 
applied  to  the  question  before  the  circuit  court  The  question  arose 
upon  a  general  demurrer  to  the  declaration,  and  the  certificate  under 
which  the  cause  is  sent  here  contains  the  pleadings  upon  which  the 
question  arose,  and  show  that  no  part  of  the  act  was  drawn  in  quea» 
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tion,  except  that  which  relates  to  the  neglect  of  the  master  to  report 
to  the  mayor  or  recorder,  an  account  of  his  passengers  according  to 
the  requisition  of  the  act  No  other  part  of  the  act  could  have  been 
brought  under  the  consideration  of  the  circuit  court,  or  could  now 
be  passed  upon  by  this  court,  was  it  even  presented  in  a  separate 
and  distinct  point*  For  this  court  will  not  entertain  any  abstract 
question,  upon  a  certificate  of  division  of  opinion,  which 
does  not  *  arise  in  the  cause.  The  question  must  occur  [  *  145  ] 
before  the  circuit  court,  according  to  the  express  terms  of 
the  act  of  congress,  in  order  to  come  here  upon  such  division  of 
opinion.  And  if  the  only  cause  of  action  alleged  in  the  declaration 
was  the  neglect  of  the  master  to  report  his  passengers  to  the  mayor 
or  recorder,  no  other  part  of  the  act  could  have  been  drawn  in  ques- 
tion ;  and  although  the  question  as  stated,  may  be  broader  than  was 
necessary,  yet  as  the  declaration  and  demurrer  are  embraced  in  the 
certificate,  the  question  in  the  circuit  court  cannot  be  mistaken. 
The  certificate  might  have  been  sent  back  for  a  more  specific  state- 
ment of  the  point ;  but  as  the  breach  is  assigned  under  this  part  of 
the  act  only,  and  as  we  see  that  no  other  part  of  the  act  could  have 
been  drawn  in  question  in  the  circuit  court,  it  is  not  deemed  neces- 
sary to  send  the  cause  back  for  a  more  specific  statement  of  the 
point.  I  shall  accordingly  confine  my  inquiries  simply  to  that  part 
of  the  act  of  the  legislature  of  the  State  of  New  York,  which  requires 
the  master,  within  twenty-four  hours  after  the  arrival  of  the  vessel  in 
the  port  of  New  York,  to  make  a  report  in  writing  to  the  mayor  or 
recorder,  of  the  name,  place  of  birth,  and  last  legal  settlement,  age, 
and  occupation  of  every  person  who  shall  have  been  brought  as  a 
passenger  in  such  ship  or  vessel  on  her  last  voyage.  I  do  not  mean, 
however,  to  intimate  that  any  other  part  of  the  act  is  unconstitutional, 
but  confine  my  inquiries  to  the  part  here  referred  to,  because  it  is  the 
only  part  that  can  arise  in  this  case.  And  any  opinion  expressed 
upon  other  parts,  would  be  extrajudicial. 

This  act  is  alleged  to  be  constitutional,  on  the  ground  that  it  as- 
sumes to  regulate  trade  and  commerce  between  the  port  of  New 
York  and  foreign  ports ;  and  is  a  violation  of  that  part  of  the  con- 
stitution of  the  United  States  which  gives  to  congress  the  power  to 
regulate  commerce  with  foreign  nations. 

This  clause  in  the  constitution  has  repeatedly  been  drawn  in  ques- 
tion before  this  court,  and  has  undergone  elaborate  discussion,  both 
at  the  bar  and  upon  the  bench ;  and  so  far  as  any  points  have  been 
settled,  I  do  not  consider  them  now  open  for  examination.  In  the 
leading  cases  upon  this  question,  where  the  state  law  has  been  held 
to  be  unconstitutional,  there  was  an  actual  conflict  between  the  legis- 
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lotion  pf  congress  and  tjiat  pf  #1?  States,  upon,  the  light  dfawa  in 
question,,  9  Wh^t.  }95 ;  lg  lb,  446  i  $  Pet  315.  And  in,  all  such 
cases  the  law  of  congress  is  sujupeme ;  and the  9t*tP  law,  though 
enacted  in  the  exercise  of  powers  not  coutroYprtedj  must 
[  *  146  ]  yield  to  it  *  But  in  the  case  npw  before  the  ppqrt  W  such 
cpnfUct  arises  j  congress  has  not  legislated  on,  this  subject 
in  any  mannej  to  affect  this  queatipn.  By  the  23d  section  of  the  duty 
act  of  1799,  yol.  3  (*aws  U.  9.  158,  it  is  required  that  the  uianifpst  ahajl 
contain  the  parses  pf  the  several  pa.sqengers,  distinguishing  whether 
cabin  or  s^eer$ge  passengers,  ox  bpth,  with  their  baggage*  specifying 
the  number  and  description  of  packages  belonging  to  each,  respec- 
tively ;  but  this  is  a  mere  revenue  Ja,w,  having  up  relation  tp  the  pas- 
sengers after  they  have  landed.  Nor  does  the  act  regulating  passen- 
ger ships  and  vessels,  vol.  6  Laws  U.  S.  379,  at  all  conflict  with  this 
state  }aw*  Its  principal  object  is  to  provide  for  the  cpntfort  and 
safety  pf  passengers  on,  the  voyage ;  it  requires  the  captain  or  master 
of  the  vessel  to  deliver  a  list  or  manifest  of  all  passengers,  with  the 
naanifest  of  the  cargo ;  and  the  collector  is  directed  tp  return,  quar- 
terly, to  the  secretary  of  state,  copies  of  such  list  of  passengers ;  by 
whom  statements  of  the  same  is  required  tp  be  laid  before  congress 
at  every  session ;  by  which  it  is  evident  that  sarne  statistical  or  po- 
litical object  wa,s  in  view  by  this  provision. 

ft  is  not  necessary,  in  this  case,  to  fix  any  limits  upon  the  legisla- 
tion of  congress  and  of  the  $Hate?  pn  this  subject*  or  tp  say  how  far 
pongresa.  may,  under  the  power  to  regulate  coinmerce,  control  state 
legislation  in  this  respect.  It  i?  enough  to  say  that,  whatever  the 
power  of  congress  niay  he,  it  has  upt  been  exercised  so  as,  in  any 
manner,  to.  conflict  with  the  state  Jaw ;  and  if  the  mere  grant  of  the 
power  to.  congress  does  not  necessarily  imply  a  prohibition,  of  the 
States  to  exercise  the  power,  until  congress  assumes  to  exercise  it, 
no  objection  on  that  ground  can  arise  to  this  law. 

Nor  is  it  necessary  to  decide,  definitively,  whether  the  provisions 
pf  this  law  may  be  considered  as  at  all  embraced  within  the  power 
to  regulate  commerce-  Under  either  view  pf  the  case*  the  law  of 
New  York,  so  fax  at  I?aat  as  it  is  drawn  in  question  in  t^e  present 
suit,  is  entirely  unobjectionable. 

This  law  does  not,  in  any  respect,  interfere  with  the  entry  of  the 
vessel  or  cargo,  \t  requires  the  report  of  th,e  master  to  be  made 
within  twenty-four  hours  after  the  arrival  of  the  vessel.  In  the  case 
pf  Gibbons  v.  Ogden,  9  Wheat  195,  it  is  sajd,  the  genius  and  charac- 
ter of  the  whole  government  seems  to.  be  that  its  action  is  to  be 
supplied  to  all  the  external.,  concerns  of  the  nation,  and  to  those  inter- 
nal concerns,  which  affect  tjhe  States  generally,  but  not  to  those  which 
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are  odttopletely  within  a  particular  Slatfe,  Which  do  not  affect 

other  States,  *  arid  with  Which  it  ift  not  necessary  to  inter-  [  *  147  ] 

fere  for  the  purpose  of  executing  Soknfe  of  the  general  powers 

of  the  government.     The  completely  internal  commerce  of  a  State 

may  then  be  considered  as  reserved  fo*  the  State  itself; 

To  test  the  preseht  case  by  thifc  rule*  The  duty  here  imposed 
arises  sifter  the  master  arid  pas&ehgfets  have  arrived  within  the  limits 
of  the  State,  and  is  applied  to  the  purely  internal  concerns  of  the 
State.  This  provision  does  hot  affect  other  States,  or  any  subject 
necessity  for  the  purpose  of  execiiting  ahy  of  the  general  powers  of 
the  government  of  the  Unidti.  For  although  commerce,  within  the 
sense  df  the  constitution,  tnay  mean  intercourse^  and  the  power  to 
regulate  it  be  coextensive  with  the  subject  on  which  it  acts*  and  can- 
not be  stopped  at  the  external  boundary  of  a  State,  according  td  the 
language  of  this  court  in  the  case  of  Btown  v.  The  State  of  Mary- 
land, 12  Wheat  446 ;  it  cannot  be  clainied  that  the  master  or  thfe 
passengers  are  exempted  from  any  duty  itnposed  by  the  laws  of  a 
State,  after  their  arrival  within  its  jurisdiction ;  or  have  a  right  to 
wander  Uncontrolled  after  they  become  mixed  with  the  general  popu- 
lation of  the  State ;  or  that  ahy  greater  rights  or  privileges  attach  td 
thetn,  because  they  come  in  thrdtlgh  thg  medium  of  navigation,  than 
if  they  come  by  land  from  an  adjoining  State ;  and  if  the  State  had 
a  right  to  guard  against  paupers  be'cofriing  chargeable  to  the  city,  it 
would  seem  necessarily  to  follow  that  it  had  the  power  to  prescribe 
the  means  of  ascertaining  who  they  were;  and  a  list  of  their  names 
is  indispensable  to  effect  that  object  The  purposes  intended  to  be 
answered  by  this  law  fall  within  that  internal  police  of  the  Statej 
Which,  throughout  the  whole  case  Of  Gibbons  v.  Ogden,  9  Wheat  1, 
is  admitted  to  remain  with  the  States.  The  coiirt  there,  in  speaking 
of  inspection  laws,  day  they  fdrfn  a  portion  of  that  Immense  mass  of 
legislation  which  embraces  every  thitlg  within  the  territory  of  a  State, 
not  surrendered  to  the  general  government ;  all  which  can  be  most 
advantageously  exercised  by  the  States  themselves.  Inspection  laws, 
quarantine  laws,  health  laws  of  every  description,  as  well  as  laws  for 
regulating  the  internal  cdtnmerce  of  a  State,  and  those  which  respect 
turnpike  roads,  ferries,  &c.,  are  cortiponent  parts  of  this  mass.  No 
direct  general  power  over  these  objects  is  granted  to  cdngress  j  and, 
consequently,  they  remain  subject  to  ritate  legislation;  If  the  legis- 
lative power  of  the  State  dan  reach  thehi,  it  must  be  for  national  pur- 
poses ;  it  must  be  when  thfe  poWet  is  expressly  given  for  a  special 
purpose,  or  is  clearly  incidental  td  some  power  whifch  is 
expressly  *  given.  Again,  in  Speaking  of  the  law  relative  to  [  *  148  J 
the  regulation  of  pilots,  it  is  said,  that  when  the  government 
vol.  xn.  32 
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of  the  Union  was  brought  into  existence,  it  found  a  system  for  the 
regulation  of  its  pilots  in  full  force  in  every  State ;  and  that  the 
adoption  of  these  laws,  as  also  the  prospective  legislation  of  the 
States,  manifests  an  intention  to  leave  this  subject  entirely  to  the 
States,  until  congress  should  think  proper  to  interpose ;  but  that  the 
section  of  the  law  under  consideration  is  confined  to  pilots  within  the 
bays,  inlets,  rivers,  harbors,  and  ports  of  the  United  States,  which  are 
of  course,  in  whole  or  in  part,  within  the  limits  of  some  particular  State ; 
and  that  the  acknowledged  power  of  a  State  to  regulate  its  police,  its 
domestic  trade,  and  to  govern  its  own  citizens,  may  enable  it  to  legis- 
late on  this  subject  to  a  considerable  extent  But  that  the  adoption 
of  the  state  system,  being  temporary  until  further  legislative  provision 
shall  be  made  by  congress,  shows  conclusively  an  opinion  that  congress 
could  control  the  whole  subject,  and  might  adopt  the  system  of  the 
States,  or  provide  one  of  its  own.  Here  seems  to  be  a  full  recognition 
of  the  right  of  a  State  to  legislate  on  a  subject  coming  confessedly 
within  the  power  to  regulate  commerce,  until  congress  adopts  a  sys- 
tem of  its  own. 

And  again,  in  the  case  of  Brown  v.  The  State  of  Maryland,  12 
Wheat  419,  the  court,  in  speaking  of  state  laws  in  relation  to  gun- 
powder, say,  the  power  to  direct  the  removal  of  gunpowder  is  a 
branch  of  the  police  power,  which  unquestionably  remains  and  ought 
to  remain  with  the  States.  The  state  law  here  is  brought  to  act 
directly  upon  the  article  imported,  and  may  even  prevent  its  landing, 
because  it  might  endanger  the  public  safety. 

Can  any  thing  fall  more  directly  within  the  police  power  and  in-* 
ternal  regulation  of  a  State  than  that  which  concerns  the  care  and 
management  of  paupers  or  convicts,  or  any  other  class  or  descrip- 
tion of  persons  that  may  be  thrown  into  the  country,  and  likely  to 
endanger  its  safety,  or  become  chargeable  for  their  maintenance  ?  It 
is  not  intended  by  this  remark  to  cast  any  reproach  upon  foreigners 
who  may  arrive  in  this  country.  But  if  all  power  to  guard  against 
these  mischiefs  is  taken  away,  the  safety  and  welfare  of  the  commu- 
nity may  be  very  much  endangered. 

A  resolution  of  the  old  congress,  passed  on  the  16th  of  September, 
1788,  has  an  important  bearing  on  this  subject  VoL  13  Journals  of 
Congress,  142.  It  is  as  follows :  "  Resolved,  that  it  be  and  it  is  here- 
by recommended  to  the  several  States  to  pass  proper  laws 
[  *149  ]  for  preventing  *the  transportation  of  convicted  malefactors 
from  foreign  countries  into  the  United  States."  Although 
this  resolution  is  confined  to  a  certain  description  of  persons,  the  prin- 
ciple involved  in  it  jnust  embrace  every  description  which  may  be 
thought  to  endanger  the  safety  and  security  of  the  country.     But  the 
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more  important  bearing  which  this  resolution  has  upon  the  question 
now  before  the  court,  relates  to  the  source  of  the  power  which  is  to 
interpose  this  protection.  It  was  passed  after  the  adoption  of  the 
constitution  by  the  convention,  which  was  on  the  17th  of  September, 
1787.  It  was  moved  by  Mr.  Baldwin,  and  seconded  by  Mr.  Wil- 
liamson, both  distinguished  members  of  the  convention  which  formed 
the  constitution ;  and  is  a  strong  contemporaneous  expression,  not 
only  of  their  opinion,  but  that  of  congress,  that  this  was  a  power 
resting  with  the  States ;  and  not  only  not  relinquished  by  the  States, 
or  embraced  in  any  powers  granted  to  the  general  government,  but 
still  remains  exclusively  in  the  States. 

The  case  of  Wilson  v.  Blackbird  Creek  Marsh  Company,  2  Pet. 
251,  is  a  strong  case  to  show  that  a  power  admitted  to  fall  within 
the  power  to  regulate  commerce,  may  be  exercised  by  the  States 
until  congress  assumes  the  exercise.  The  state  law  under  considera- 
tion in  that  case,  authorized  the  erection  of  a  dam  across  a  creek,  up 
which  the  tide  flows  for  some  distance,  and  thereby  abridged  the 
right  of  navigation  by  those  who  had  been  accustomed  to  use  it. 
The  court  say :  "  The  counsel  for  the  plaintiff  in  error  insist  that  it 
comes  in  conflict  with  the  power  of  the  United  States  to  regulate 
commerce  with  foreign  nations  and  among  the  several  States.  If 
congress  had  passed  any  act  which  bore  upon  the  case,  any  act  in 
execution  of  the  power  to  regulate  commerce,  the  object  of  which 
was  to  control  state  legislation  over  those  small  navigable  creeks 
into  which  the  tide  flows,  and  which  abounds  throughout  the  lower 
country  of  the  middle  and  southern  States,  we  should  not  have  much 
difficulty  in  saying,  that  a  state  law,  coming  in  conflict  with  such 
act,  would  be  void.  But  congress  has  passed  no  such  act.  The 
repugnancy  of  the  law  of  Delaware  to  the  constitution,  is  placed 
entirely  on  its  repugnancy  to  the  power  to  regulate  commerce  with 
foreign  nations,  and  among  the  several  States ;  a  power  which  has 
not  been  so  exercised  as  to  affect  the  question*  We  do  not  think 
that  the  act  empowering  the  Blackbird  Creek  Marsh  Company  to 
place  a  dam  across  the  creek,  can,  under  all  the  circumstances  of  the 
case,  be  considered  as  repugnant  to  the  power  to  regulate 
commerce  *  in  its  dormant  state,  or  as  being  in  conflict  with  [  *  150  ] 
any  law  passed  on  the  subject.  The  state  law  here  operated 
upon  the  navigation  of  waters,  over  which  the  power  to  regulate  com- 
merce confessedly  extends ;  and  yet  the  state  law,  not  coming  in  con- 
flict with  any  act  of  congress,  was  held  not  to  be  unconstitutional,  and 
was  not  affected  by  the  dormant  power  to  regulate  commerce.  By  the 
same  rule  of  construction,  the  law  of  New  York,  not  coming  in  con* 
flict  with  any  act  of  congress,  is  not  void  by  reason  of  the  dormant 
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power  to  regulate  commerce,  even  if  it  should  be  admitted  that  the 
subject  embraced  in  that  law  fell  within  such  power*  This  princi- 
ple is  fully  recognized  by  the  whole  court  in  the  case  of  Houston  v. 
Moore,  5  Wheat.  1.  The  validity  of  a  law  of  the  State  of  Pennsyl- 
vania, relative  to  the  militia  of  that  State,  came  under  the  consider* 
ation  of  the  court,  and  Mr.  Justice  Washington,  who  spoke  for  a 
majority  of  the  court  says :  "  It  may  be  admitted  at  once,  that  the 
militia  belongs  to  the  States  respectively  in  which  they  are  enrolled ; 
and  that  they  are  subject,  both  in  their  civil  and  military  capacities, 
to  the  jurisdiction  and  lawB  of  such  State,  except  so  far  as  those  laws 
are  controlled  by  acts  of  congress  constitutionally  made.  Congress 
has  power  to  provide  for  organizing,  arming,  and  disciplining  the 
militia;  and  it  is  presumable  that  the  framers  of  the  constitution 
contemplated  a  full  exercise  of  this  power.  Nevertheless,  if  congress 
had  declined  to  exercise  them,  it  was  competent  for  the  state  gov- 
ernments to  provide  for  organizing,  arming,  and  disciplining  their 
respective  militia  in  such  manner  as  they  may  think  proper.'9  And 
Mr.  Justice  Johnson,  who  dissented  from  the  court  in  the  result  of 
the  judgment,  when  speaking  on  this  point,  says  :•  "  It  is  contended 
that  if  the  States  do  possess  this  power  over  the  militia,  they  may 
abuse  it"  "This,"  says  he,  "is  a  branch  of  the  exploded  doctrine 
that  within  the  scope  in  which  congress  may  legislate,  the  States 
shall  not  legislate.  That  they  cannot,  when  legislating  within  that 
wide  region  of  power,  run  counter  to  the  laws  of  congress,  is  denied 
by  no  one.  When  instances  of  this  opposition  occur,  it  will  be  time 
enough  to  meet  them."  And  Mr.  Justice  Story,  who  also  dissented 
from  the  result  of  the  judgment,  is  still  more  full  and  explicit  on  this 
point.  "The  constitution,"  says  he,  *  containing  a  grant  of  powers 
in  many  instances  similar  to  those  already  .existing  in  the  state  gov- 
ernments, and  some  of  these  being  of  vital  importance  also  to  state 
authority  and  state  legislation,  it  is  not  to  be  admitted  that  a  mere 

grant  of  such  powers,  in  affirmative  terms,  to  congress,  does, 
[  *  151  ]  per  se,  transfer  an  exclusive  •  sovereignty  on  such  subjects  to 

the  latter.  On  the  contrary,  a  reasonable  interpretation  of 
that  instrument  necessarily  leads  to  the  conclusion  that  the  powers 
so  granted  are  never  exclusive  of  similar  powers  existing  in  the  States; 
unless  when  the  constitution  has  expressly,  in  terms,  given  an  exclu- 
sive power  to  congress,  or  the  exercise  of  a  like  power  is  prohibited 
to  the  States,  or  where  there  is  a  direct  repugnancy  or  incompatibil* 
ity  in  the  exercise  of  it  by  the  States,  The  example  of  the  first  class 
is  to  be  found  in  the  exclusive  legislation  delegated  to  congress  over 
places  purchased  by  the  consent  of  the  legislature  of  the  State  in 
which  the  same  shall  be,  for  forts,  arsenals,  dock-yards,  dto. ;  of  tb* 
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second  class,  the  prohibition  of  a  State  to  coin  money,  or  emit  bill* 
of  credit ;  of  the  third  class*  as  this  court  hart  already  held,  the  power 
to  establish  a  uniform  rule  of  naturalization,  and  the  delegation  of 
admiralty  and  maritime  jurisdiction.  In  all  other  cases,  not  falling 
within  the  olatsfts  already  mentioned)  it  seems  unquestionable  that 
the  States  retain  concurrent  authority  with  congress,  not  only  upon 
the  letter  and  spirit  of  the  11th  amendment  of  the  constitution,  but 
upon  the  soundest  principle  Of  reasoning.  There  is  this  reserve,  how* 
eve*,  that  in  oases  of  concurrent  authority,  when  the  laws  of  a  State 
and  of  the  Union  are  in  direct  and  manifest  collision  on  the  same 
subject,  those  of  the  Union,  being  the  supreme  law  of  the  land,  are 
of  paramount  authority ;  and  the  state  laws  so  far,  and  so  far  only 
as  such  incompatibility  exists*  must  necessarily  yield.'9 

Whether,  therefore,  the  law  of  New  York,  so  far  as  it  is  drawn  in 
question  in  this  case,  be  considered  as  relating  purely  to  the  police 
and  internal  government  of  the  State,  and  as  part  of  the  system  of 
poor  laws  in  the  city  of  New  York,  and  in  this  view  belonging  exclu- 
sively to  the  legislation  of  the  State ;  or  whether  the  subject-matter 
of  the  law  be  considered  as  belonging  concurrently  to  the  State  and 
to  congress,  but  never  having  been  exercised  by  the  latter,  no  consti- 
tutional objection  can  be  made  to  it.  Although  the  law,  as  set  out 
in  the  record,  appears  to  have  been  recently  passed,  (11th  February,' 
1824,)  yet  a  similar  law  has  been  in  force  in  that  State  for  nearly 
forty  years,  1  Rev.  Laws  of  1801,  p.  656 ;  and  from  the  references  at 
the  argument  to  the  legislation  of  other  States,  especially  those  bor- 
dering on  the  Atlantic,  similar  laws  exist  in  those  States.  To  pro- 
nounce all  such  laws  unconstitutional,  would  be  productive  of  the 
most  serious  and  alarming  consequences ;  and  ought  not  to 
be  done,  *  unless  demanded  by  the  most  clear  and  unques-  [  *152  ] 
tkmed  construction  of  the  constitution. 

It  has  been  argued  at  the  bar,  that  this  law  violates  certain  trea- 
ties between  the  United  States  and  foreign  nations,  and  the  treaties 
with  Brazil,1  Prussia,2  and  Austria,8  vol.  8  Laws  U.  S.  910,  924,  946, 
have  been  referred  to  as  being  in  conflict  with  it.  It  would  be  a  suf- 
ficient answer  to  this  objection,  that  the  national  character  of  the 
defendant,  or  of  the  master  or  vessel,  do  not  appear  on  the  record 
accompanying  the  certificate,  so  as  to  enable  the  court  to  inquire 
whether  the  law  conflicts  with  any  treaty  stipulation.  But  there  is 
nothing  in  the  law,  so  far  at  all  events  ad  it  relates  to  the  present 
case,  which  is  at  all  at  variance  with  any  of  the  treaties  referred  to. 
These  treaties  were  entered  into  for  the  purpose  of  establishing  a 
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reciprocity  of  commercial  intercourse  between  the  contracting  par- 
ties ;  but  give  no  privileges  or  exemptions  to  the  citizens  or  subjects 
of  the  one  country  over  those  of  the  other.  But  in  some  of  them, 
particularly  in  the  treaty  with  Brazil,  it  is  expressly  provided,  that 
the  citizens  and  subjects  of  each  of  the  contracting  parties  shall  en- 
joy all  the  rights,  privileges,  and  exemptions  in  navigation  and  com- 
merce, which  native  citizens  or  subjects  do  or  shall  enjoy ;  submitting 
themselves  to  the  laws,  decrees,  and  usages  there  established,  to 
which  native  citizens  or  subjects  are  subjected.  And  the  other  trea- 
ties referred  to  have  substantially  the  same  provision. 

Whether  the  law  of  New  York,  so  far  as  it  applies  to  the  case  now 
before  the  court,  be  considered  as  a  mere  police  regulation,  and  the 
exercise  of  a  power  belonging  exclusively  to  the  State,  or  whether  it 
be  considered  as  legislating  on  a  subject  falling  within  the  power  to 
regulate  commerce,  but  which  still  remains  dormant,  congress  not 
having  exercised  any  power  conflicting  with  the  law  in  this  respect ; 
no  constitutional  objection  can,  in  my  judgment,  arise  against  it.  I 
have  chosen  to  consider  this  question  under  this  double  aspect,  be- 
cause I  do  not  find,  as  yet  laid  down  by  this  court,  any  certain  and 
defined  limits  to  the  exercise  of  this  power  to  regulate  commerce,  or 
what  shall  be  considered  commerce  with  foreign  nations,  and  what 
'the  regulations  of  domestic  trade  and  police.  And  when  it  is  denied 
that  a  state  law,  in  requiring  a  list  of  the  passengers  arriving  in  the 
port  of  New  York  from  a  foreign  country,  to  be  reported  to  the  police 
authority  of  the  city,  is  unconstitutional  and  void,  because  embraced 

within  that  power,  I  am  at  a  loss  to  say  where  its  limits 
[  *  153  ]    are  to  be  found.     It  becomes,  therefore,  a  very  *  important 

principle  to  establish,  that  the  States  retain  the  exercise  of 
powers,  which,  although  they  may  in  some  measure  partake  of  tb^ 
character  of  commercial  regulations,  until  congress  asserts  the  exer 
cise  of  the  power  under  the  grant  of  the  power  to  regulate  core 
merce. 

Story,  J.,  dissenting. 

The  present  case  comes  before  the  court  upon  a  certificate  of  divis 
ion  of  opinion  of  the  judges  of  the  circuit  court  of  the  southern  dis- 
trict of  New  York.  Of  course,  according  to  the  well  known  prac- 
tice of  this  court,  and  the  mandates  of  the  law,  we  can  look  only  to 
the  question  certified  to  us,  and  to  it,  in  the  very  form  in  which  it  is 
certified.  In  the  circuit  court,  the  following  point  was  presented  on 
the  part  of  the  defendant,  viz :  that  the  act  of  the  legislature  of  the 
State  of  New  York,  mentioned  in  the  plaintiff's  declaration,  assumes 
to  regulate  trade  and  commerce  between  the  port  of  New  York  and 
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foreign  ports,  and  is  unconstitutional  and  void  And  this  point  con- 
stitutes the  matter  of  division  in  the  circuit  court ;  and  that  upon 
which  our  opinion  is  now  required. 

The  act  of  New  York,  here  referred  to,  was  passed  on  the  11th  of 
February,  1824,  and  is  entitled  "  An  act  concerning  passengers  in 
vessels  coming  to  the  port  of  New  York."  By  the  first  section  it 
requires  the  master  of  any  ship  arriving  at  the  port  of  New  York, 
from  any  country  out  of  the  United  States,  or  from  any  other  of  the 
United  States,  than  New  York,  within  twenty-four  hours  after  the 
arrival,  to  make  a  report  in  writing,  on  oath  or  affirmation,  to  the 
mayor  of  the  city,  &a,  of  the  name,  place  of  birth,  and  last  legal  set- 
tlement, age  and  occupation  of  every  passenger  brought  in  the  ship 
on  her  last  voyage  from  any  foreign  country,  or  from  any  other  of 
the  United  States  to  the  city  of  New  York,  and  of  all  passengers 
landed,  or  suffered,  or  permitted  to  land  at  any  place  during  her  last 
voyage,  or  put  on  board,  or  suffered,  or  permitted  to  go  on  board  of 
any  other  ship  with  an  intention  of  proceeding  to  the  said  city,  under 
the  penalty  of  $75  for  every  passenger  not  so  reported,  to  be  paid  by 
the  master,  owner,  or  consignee.  The  second  section  makes  it  law- 
ful for  the  mayor,  &c.  to  require  every  such  master  to  give  bond, 
with  two  sufficient  sureties,  in  a  sum  not  exceeding  0300  for  each 
passenger,  not  being  a  citizen  of  the  United  States,  to  indemnify 
and  save  harmless  the  mayor,  &c.  and  overseers  of  the  poor 
from  all  expense  and  charge  *  which  may  be  incurred  for  [  *  154  ] 
the  maintenance  and  support  of  every  such  passenger,  &c. 
under  a  penalty  of  0500.  The  third  section  provides,  that  whenever 
any  person  brought  in  such  ship,  and  being  a  citizen  of  the  United 
States,  shall  be  by  the  mayor,  &c*  deemed  likely  to  become  charge- 
able to  the  city,  the  master  or  owner  shall,  upon  an  order  for  this 
purpose,  remove  every  such  person  without  delay  to  the  place  of  his 
last  settlement,  and  in  default  shall  be  chargeable  with  the  expenses 
of  the  maintenance  and  removal  of  such  person.  The  fourth  section 
requires  persons  not  citizens,  entering  into  the  city  with  the  inten- 
tion of  residing  there,  to  make  a  report  prescribed  by  the  act  under 
the  penalty  of  $100.  The  fifth  section  provides  for  the  manner  of 
recovering  the  penalties.  The  sixth  section  makes  the  ship  liable  to 
attachment  and  seizure  for  the  penalties.  The  seventh  section  re- 
peals former  acts ;  and  the  eighth  and  last  section  declares  persons 
swearing,  or  affirming  falsely,  in  the  premises,  guilty  of  perjury,  and 
punishable  accordingly. 

Such  is  the  substance  of  the  act ;  it  is  apparent,  that  it  applies  to 
all  vessels  coming  from  foreign  ports,  and  to  all  coasting  vessels  and 
steamboats  from  other  States,  and  to  all  foreigners,  and  to  all  citi* 
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2ens,  who  are  passengers,  whether  they  come  from  foreign  ports  of 
from  other  States.  It  applies*  also,  not  only  to  passengers  who 
arrive  at  New  York,  but  to  all  passengers  tended  in  other  States^  Of 

4 

ptit  on  board  of  other  vessels^  although  not  within  the  territorial 
jurisdiction  oir  limits  Of  New  York. 

The  questions  then  presented  fot  our  consideration  under  these 
circumstances  are,  first,  whether  this  act  assumes  to  regulate  trade 
and  commerce  between  the  port  of  NeW  York  and  foreign  ports. 
Secondly,  if  it  does,  whether  it  is  Unconstitutional  and  void.  The 
counsel  for  the  plaintiff  assert  the  negative;  the  counsel  for  the 
defendant  maintain  the  affirmative  on  both  points. 

In  considering  the  first  point,  we  are  spared  even  the  necessity  of 
any  definition  or  interpretation  of  the  wotds  of  the  constitution,  by 
Which  power  is  given  to  cohgres9  "to  regulate  Commerce  with  foreign 
nations,  and  among  the  several  States ; "  for  the  subject  was  most 
elaborately  considered  in  Gibbons  v.  Ogdenj  9  Wheat  1.  On  that 
occasion,  Mr.  Chief  Justice  Marshall*  in  delivering  the  opinion  of 
the  court,  said :  "  Commerce  undoubtedly  is  traffic  ;  but  it  is  some- 
thing more.  It  is  intercourse.  It  describes  the  commercial  intefr- 
course  between  nations,  and  parts  of  nations,  in  all  its 
[  *  165  ]  branches ;  *  and  is  regulated  by  prescribing  rules  for  carry- 
ing on  that  intercourse ; "  9  Wheat.  189.  And  again, 
44  these  words  comprehend  every  species  of  commercial  intercourse 
between  the  United  States  and  foreign  nations.  No  sort  of  trade 
can  be  carried  on  between  this  country  and  any  other,  to  which  thifr 
power  does  not  extend  ; "  9  Wheat.  193,  194.  "  In  regulating  com- 
merce with  foreign  nations  the  power  of  congress  does  not  stop  at 
the  jurisdictional  lines  of  the  several  States.  It  would  be  a  very 
useless  power,  if  it  could  not  pass  those  lines/'  "  If  congress  has  the 
power  to  regulate  it,  that  power  must  be  exercised,  wherever  the 
subject  exists.  If  it  exists  within  the  States*  if  a  foreign  voyage 
may  commence  of  terminate  at  a  port  Withiri  fct  State,  then  the  power 
Of  congress  may  be  exercised  within  a  State ; "  9  Wheat  195.- 
u  The  power  of  congress  theh  comprehends  navigation  within  the 
limits  of  every  State  in  the  Union,  so  far  as  that  navigation  may  be 
connected  with  commerce,  with  foreign  nations,  ofr  among  the  sev- 
eral States ;  '*  9  Wheat.  197.  And  again,  "  It  is  the  power  to  regu- 
late, that  is,  to  prescribe  the  rule;  by  which  commerce  is  governed ; " 
9  Wheat.  196.  But  what  is  most  important  to  the  point  now  under 
consideration,  it  was  expressly  decided  in  that  case,  that  vessels: 
engaged  in  carrying  passenger*  were  as  much  within  the  constitu- 
tional power  of  congress  to  regulate  commerce,  as  vessels  engaged 
m  the  transportation  of  goods.    *  Vessels*"  said  the  Chief  Justice* 
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u  have  always  been  employed  to  a  greater  or  less  extent  in  the  trans- 
portation of  passengers,  and  have  never  been  supposed  to  be  on  that 
account  withdrawn  frojn  the  control  or  protection  of  congress.  Pack- 
ets, which  ply  along  the  coast  as  well  as  those  which  make  voyage* 
between  Europe  and  America,  consider  the  transportation  of  pas- 
sengers as  an  important  part  of  their  business.  Yet  it  has  never 
been  suspected  that  the  general  laws  of  navigation  did  not  apply  t# 
them."  And  again,  "  A  coasting  vessel  employed  in  the  transporta* 
tion  of  passengers,  is  as  much  a  portion  of  the  American  marine  as 
one  employed  in  the  transportation  of  a  cargo j "  9  Wheat  215,  216, 
And  this  language  is  the  more  impressive,  because  the  case,  then 
before  the  court,  was  that  of  a  steamboat,  whose  principal  business 
was  the  transportation  of  passengers.  If,  then,  the  regulation  of 
passenger  ships,  be  in  truth  a  regulation  of  trade  and  commerce,  it 
seems  very  difficult  to  escape  from  the  conclusion,  that  the  act  in 
controversy  is,  in  the  sense  of  the  objection,  an  act  which  assumes  to 
regulate  trade  and  commerce  between  the  port  of  New  York 
and  foreign  ports.  It  requires  a  *  report,  not  only  of  pas-  [  *  156  ] 
sengere  who  arrive  at  New  York,  but  of  all  who  have  been 
landed  at  any  places  out  of  the  territorial  limits  of  New  York, 
whether  in  foreign  ports  or  in  the  ports  of  other  States.  It  requires 
bonds  to  be  given  by  the  master  or  owner  for  all  passengers  not 
citizens ;  and  it  compels  them  to  remove,  or  pay  the  expenses  of 
removal  of  all  passengers,  who  are  citizens,  and  are  deeded  likely 
to  become  chargeable  to  the  city,  under  severe  penalties,  If  theae 
eoactmeots  had  been  contained  in  any  act  passed  by  coqgress,  it 
would  not  have  been  doubted  that  they  were  regulations  of  passes 
ger  ships  engaged  in  foreign  commerce.  Is  their  character  changed 
by  their  being  found  in  the  laws  of  a  State  ? 

I  admit,  in  the  piost  unhesitating  manner,  that  the  States  have  a 
fight  to  pass  health  laws  and  quarantine  laws,  and  other  police  laws, 
not  contravening  the  laws  of  congress  rightfully  passed  under  their 
constitutional  authority.  I  admit  that  they  have  a  right  to  pass  poor 
laws,  and  laws  to  prevent  the  introduction,  of  pauper?  into  the  State, 
under  the  like  qualifications.  I  go  further,  and  admit,  that  ia  theJ 
exercise  of  their  legitimate  authority  over  any  particular  subject,  the 
States  may  generally  use  the  same  means  which  are  used  by  con- 
gress, if  these  r^eans  are  suitable  to.  the  ep<L  But  I  cannot  admit 
that  the  States  have  authority  to  ena$t  laws  which  act  upon  subjects 
beyond  their  territorial  limits,  or  within  those  limits,  and  which 
trench  upon  the  authority  of  congress  in  its  power  to  regulate  com- 
merce. It  was  said  by  this  court  in  the  case  of  Brown  v.  The  State 
q{  Maryland,  12  Wheat  419,  that  even  the  acknowledged  power  <tf 
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taxation  by  a  State,  cannot  be  so  exercised  as  to  interfere  with  any 
regulation  of  commerce  by  congress. 

It  has  been  argued,  that  the  act  of  New  York  is  not  a  regulation 
of  commerce,  but  is  a  mere  police  law  upon  the  subject  of  paupers ; 
and  it  has  been  likened  to  the  cases  of  health  laws,  quarantine  laws, 
ballast  laws,  gunpowder  laws,  and  others  of  a  similar  nature.  The 
nature  and  character  of  these  laws  were  fully  considered,  and  the 
true  answer  given  to  them  in  the  case  of  Gibbons  v.  Ogden,  9  Wheat. 
1 ;  and  though  the  reasoning  there  given  might  be  expanded,  it  can- 
not in  its  grounds  and  distinctions  be  more  pointedly  illustrated,  or 
better  expounded.  I  have  already  paid  that  I  admit  the  power  of  the 
States  to  pass  such  laws,  and  to  use  the  proper  means  to  effectuate 
the  objects  of  them ;  but  it  is  with  this  reserve,  that  these  means 
are  not  exclusively  vested  in  congress.  A  State  cannot  make  a 
regulation  of  commerce  to  enforce  its  health  laws,  because 
[  *  157  ]  it  is  a  *  means  withdrawn  from  its  authority.  It  may  be 
admitted  that  it  is  a  means  adapted  to  the  end ;  but  it  is 
quite  a  different  question  whether  it  be  a  means  within  the  compe- 
tency of  the  state  jurisdiction.  The  states  have  a  right  to  borrow 
money ;  and  borrowing  by  the  issue  of  bills  of  credit,  would  certainly 
be  an  appropriate  means  ;  but  we  all  know,  that  the  emission  of  bills 
of  credit  by  a  State  is  expressly  prohibited  by  the  constitution.  If  the 
power  to  regulate  commerce  be  exclusive  in  congress,  then  there  is 
no  difference  between  an  express  and  an  implied  prohibition  upon 
the  States. 

But  how  can  it  be  truly  said,  that  the  act  of  New  York  is  not  a 
regulation  of  commerce  ?  No  one  can  well  doubt,  that  if  the  same 
act  had  been  passed  by  congress  it  would  have  been  a  regulation  of 
commerce ;  and  in  that  way,  and  in  that  only,  would  it  be  a  consti- 
tutional act  of  congress.  The  right  of  congress  to  pass  such  an  act 
has  been  expressly  conceded  at  the  argument.  The  act  of  New  York 
purports  on  its  very  face  to  regulate  the  conduct  of  masters,  and 
owners,  and  passengers,  in  foreign  trade ;  and  in  foreign  ports  and 
places.  Suppose  the  act  had  required,  that  the  master  and  owner  of 
ships  should  make  report  of  all  goods  taken  on  board  or  landed  in 
foreign  ports,  and  of  the  nature,  qualities,  and  value  of  such  goods ; 
could  there  be  a  doubt  that  it  would  have  been  a  regulation  of  com- 
merce ?  If  not,  in  what  essential  respect  does  the  requirement  of  a 
report  of  the  passengers  taken  or  landed  in  a  foreign  port  or  place, 
differ  from  the  case  put  ?  I  profess  not  to  be  able  to  see  any.  1 
listened  with  great  attention  to  the  argument,  to  ascertain  upon  what 
ground  the  act  of  New  York  was  to  be  maintained,  not  to  be  a  regu- 
lation of  commerce.     I  confess  that  I  was  unable  to  ascertain  any. 
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from  the  reasoning  of  either  of  the  learned  counsel  who  spoke  for 
the  plaintiff.  Their  whole  argument  on  this  point  seemed  to  me  to 
amount  to  this:  that  if  it  were  a  regulation  of  commerce,  still,  it  might 
also  be  deemed  a  regulation  of  police,  and  a  part  of  the  system  of 
poor  laws ;  and  therefore  justifiable  as  a  means  to  attain  the  end.  In 
my  judgment,  for  the  reasons  already  suggested,  that  is  not  a  just 
consequence,  or  a  legitimate  deduction.  If  the  act  is  a  regulation  of 
commerce,  and  that  subject  belongs  exclusively  to  congress,  it  is  a 
means  cut  off  from  the  range  of  state  sovereignty  and  state  legis- 
lation. 

And  this  leads  me  more  distinctly  to  the  consideration  of  the  other 
point  in  question ;  and  that  is,  whether  if  the  act  of  New  York  be  a 
regulation  of  commerce,  it  is  void  and  unconstitutional?  If  the 
power  of  congress  to  regulate  commerce  be  an  exclusive 
power ;  or  •  if  the  subject-matter  has  been  constitutionally  [  *  158  ] 
regulated  by  congress,  so  as  to  exclude  all  additional  or 
conflicting  legislation  by  the  States ;  then,  and  in  either  case,  it  is 
dear,  that  the  act  of  New  York  is  void  and  unconstitutional.  Let 
us  consider  the  question  under  these  aspects. 

It  has  been  argued  that  the  power  of  congress  to  regulate  com- 
merce is  not  exclusive,  but  concurrent  with  that  of  the  States.  If 
this  were  a  new  question  in  this  court,  wholly  untouched  by  doctrine 
or  decision,  I  should  not  hesitate  to  go  into  a  full  examination  of  all 
the  grounds  upon  which  concurrent  authority  is  attempted  to  be 
maintained.  But  in  point  of  fact,  the  whole  argument  on  this  very 
question,  as  presented  by  the  learned  counsel  on  the  present  occasion, 
was  presented  by  the  learned  counsel  who  argued  the  case  of  Gib- 
bons v.  Ogden,  9  Wheat.  1 ;  and  it  was  then  deliberately  examined 
and  deemed  inadmissible  by  the  court.  Mr.  Chief  Justice  Marshall, 
with  his  accustomed  accuracy  and  fulness  of  illustration,  reviewed  at 
that  time  the  whole  grounds  of  the  controversy  ;  and  from  that  time 
to  the  present,  the  question  has  been  considered  (as  far  as  I  know)  to 
be  at  rest.  The  power  given  to  congress  to  regulate  commerce  with 
foreign  nations,  and  among  the  States,  has  been  deemed  exclusive  , 
from  the  nature  and  objects  of  the  power,  and  the  necessary  implica- 
tions growing  out  of  its  exercise.  Full  power  to  regulate  a  particular 
subject  implies  the  whole  power,  and  leaves  no  residuum ;  and  a 
grant  of  the  whole  to  one,  is  incompatible  with  a  grant  to  another  of 
a  part.  When  a  State  proceeds  to  regulate  commerce  with  foreign 
nations,  or  among  the  States,  it  is  doing  the  very  thing  which  con- 
gress is  authorized  to  do ;  Gibbons  v.  Ogden,  9  Wheat.  198,  199. 
And  it  has  been  remarked,  with  great  cogency  and  accuracy,  that 
the  regulation  of  a  subiect  indicates  and  designates  the  entire  result; 
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applying  to  those  parts  which  remain  as  they  were,  as  well  as  to 
those  which  are  altered.  It  produces  a  uniform  whole,  which  is  as 
much  disturbed  and  deranged  by  changing  what  the  regulating 
power  designs  to  leave  untouched,  as  that  upon  which  it  has  operated ; 
Gibbons  v.  Ogden,  9  Wheat  309. 

This  last  suggestion  is  peculiarly  important  in  the  present  case ; 
for  congress  has,  by  the  act  of  the  2d  of  March,  1819>  c  170,  regu- 
lated passenger  ships  and  vessels.  Subject  to  the  regulations  therein 
provided,  passengers  may  be  brought  into  the  United  States  from 
foreign  ports.     These  regulations,  being  all  which  congress  have 

ohosen  to  enact,  amount,  upon  the  reasoning  already  stated, 
[  *  159  ]  to  a  *  complete  exercise  of  its  power  oyer  the  whole  subject, 

as  well  in  what  is  omitted  as  in  what  is  provided  for.  Unless^ 
then,  we  are  prepared  to  say,  that  wherever  congress  has  legislated 
upon  this  subject,  clearly  within  its  constitutional  authority,  and 
made  all  such  regulations,  as  in  its  own  judgment  and  discretion 
were  deemed  expedient;  the  States  may  step  in  and  supply  all  other 
regulations,  which  they  may  deem  expedient,  as  complementary  to 
those  of  congress,  thus  subjecting  all  our  trade,  commerce,  and  navi- 
gation, and  intercourse  with  foreign  nations,  to  the  double  operations 
pf  distinct  and  independent  sovereignties ;  it  seems  to  me  impossible 
to  maintain  the  doctrine,  that  the  States  have  a  concurrent  jurisdic- 
tion with  congress  on  the  regulation  of  commerce,  whether  congress 
has  or  has  not  legislated  upon  the  subject;  but  d  fortiori  when  it  has 
legislated 

There  is  another  consideration,  which  ought  not  to  be  overlooked 
in  discussing  this  subject.  It  is,  that  congress,  by  its  legislation,  has 
in  fact  authorized  not  only  the  transportation  but  the  introduction  of 
passengers  into  the  country.  The  act  of  New  York  imposes  re* 
strainta  and  burdens  upon  this  right  of  transportation  and  introduc- 
tion. It  goes  even  further,  and  authorizes  the  removal  of  passengers 
under  certain  circumstances  out  of  the  State,  and  at  the  expense  of 
the  master  and  owner  in  whose  ship  they  have  been  introduced ;  aad 
this,  though  they  are  citizens  of  the  United  States,  and  were  brought 
from  other  States.  Now,  if  this  act  be  constitutional  to  this  extent, 
it  will  justify  the  States  in  regulating,  controlling,  and,  in  effect, 
interdicting  the  transportation  of  passengers  from  one  State  to 
another  in  steamboats  and  packets.  They  may  levy  a  tax  upon  all 
such  passengers ;  they  may  require  bonds  from  the  master  that  no 
such  passengers  shall  become  chargeable  to  the  State;  they  may 
require  such  passengers  to  give  bonds  that  they  shall  not  become  so 
chargeable ;  they  may  authorize  the  immediate  removal  of  such  pas- 
sengers back  to  the  place  from  which  they  oajsae,    These  would  he 
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most  burdensome  and  inconvenient  regulations  respecting  passen- 
gers, and  would  entirely  defeat  the  object  of  congress  in  licensing 
the  trade  or  business.     And  yet,  if  the  argument  which  we  have 
heard  be  well  founded,  it  is  a  power  strictly  within  the  authority  of 
the  States,  and  may  be  exerted  at  the  pleasure  of  all  or  any  of  them, 
to  the  ruin  and  perhaps  annihilation  of  our  passenger  navigation. 
It  is  no  answer  to  the  objection  to  say,  that  the  States  will  have  too 
much  wisdom  and  prudence  to  exercise  the  authority  to  bo  great  an 
extent.     Laws  were  actually  passed  of  a  retaliatory  nature 
by  the  States  of  New  York,  New  Jersey,  and  *  Connecticut  [  *  160  ] 
daring  the   steamboat  controversy,  which  threatened  the 
safety  and  security  of  the  Union ;  and  demonstrated  the  necessity, 
that  the  power  to  regulate  commerce  among  the  States  should  be  ex- 
clusive in  the  Union,  in  order  to  prevent  the  most  injurious  restraints 
upon  it. 

In  the  case  of  Brown  v.  The  State  of  Maryland,  12  Wheat  419, 
the  State  had  by  an  act  required  that  every  importer  of  foreign  goods, 
selling  the  same  by  wholesale,  should,  before  he  was  authorized  to 
sell  the  same,  take  out  a  license  for  which  be  should  pay  $50 ;  and 
in  default,  the  importer  was  subjected  to  a  penalty.  The  question 
was,  whether  the  state  legislature  could  constitutionally  require  the 
importer  of  foreign  goods  to  take  but  such  a  license,  before  he  should 
be  permitted  to  sell  the  same  in  the  imported  package  ?  The  court 
held  that  the  act  was  unconstitutional  and  void,  as  laying  a  duty  on 
imports,  and  also  as  interfering  with  the  power  of  congress  to  regu- 
late commerce.  On  that  occasion  arguments  were  addressed  to  the 
court  on  behalf  of  the  State  of  Maryland,  by  their  learned  counsel, 
similar  to  those  which  have  been  addressed  to  us  on  the  present  occa- 
sion ;  and  in  a  particular  manner  the  arguments  that  the  act  did  not 
reach  the  property  until  after  its  arrival  within  the  territorial  limits  of 
the  State;  that  it  did  not  obstruct  the  importation,  but  only  the  sale  of 
goods  after  the  importation.  The  court  said:  "  There  is  no  difference, 
in  effect,  between  the  power  to  prohibit  the  sale  of  an  article  and  the 
power  to  prohibit  its  introduction  into  the  country.  The  one  would 
be  a  necessary  consequence  of  the  other.  None  would  be  imported 
if  none  could  be  sold."  "  It  is  obvious  that  the  same  power  which 
imposes  a  light  duty,  can  impose  a  heavy  one,  which  amounts  to  a 
prohibition.  Questions  of  power  do  not  depend  on  the  degree  to 
which  it  may  be  exercised.  If  it  may  be  exercised  at  all,  it  must  be 
exercised  at  the  will  of  those  in  whose  hands  it  is  placed."  "  The 
power  claimed  by  the  State  is,  in  its  nature,  in  conflict  with  that 
given  to  congress,  to  regulate  commerce )  and  the  greater  or  less  ex 
tent  to  which  it  may  be  exercised,  does  not  enter  into  the  inquiry 
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concerning  its  existence."  "Any  charge  on  the  introduction  and 
incorporation  of  the  articles  into  and  with  the  mass  of  property  in 
the  country,  must  be  hostile  to  the  power  given  to  congress  to  regu- 
late commerce ;  since  an  essential  part  of  that  regulation  and  prin- 
cipal object  of  it  is  to  prescribe  the  regular  means  of  accomplishing 
that  introduction  and  incorporation." 

This  whole  reasoning  is  directly  applicable  to  the  present 
[  *  161  ]  case;  if  *  instead  of  the  language  respecting  the  introduc- 
tion and  importation  of  goods,  we  merely  substitute  the 
words  respecting  the  introduction  and  importation  of  passengers,  we 
shall  instantly  perceive  its  full  purpose  and  effect  The  result  of  the 
whole  reasoning  is,  that  whatever  restrains  oar  prevents  the  introduc- 
tion or  importation  of  passengers  or  goods  into  the  country,  author- 
ized and  allowed  by  congress;  whether  in  the  shape  of  a  tax  or  other 
charge,  or  whether  before  or  after  their  arrival  in  port,  interferes  with 
the  exclusive  right  of  congress  to  regulate  commerce. 

Such  is  a  brief  view  of  the  grounds  upon  which  my  judgment  is 
that  the  act  of  New  York  is  unconstitutional  and  void.  In  this 
opinion  I  have  the  consolation  to  know  that  I  had  the  entire  concur- 
rence, upon  the  same  grounds,  of  that  great  constitutional  jurist,  the 
late  Mr.  Chief  Justice  Marshall.  Having  heard  the  former  arguments, 
his  deliberate  opinion  was  that  the  act  of  New  York  was  unconstitu- 
tional, and  that  the  present  case  fell  directly  within  the  principles 
established  in  the  case  of  Gibbons  o.  Ogden,  9  Wheat.  1,  and  Brown 
v.  The  State  of  Maryland,  12  Wheat  419. 

14  F  640,614;  5  P.  449;  16  P.  689;  5H.  604;  7H.  283;  14  H.  668;  8  WaL  713: 
12  W.  216 ;  16  W.  68 ;  2  0. 268, 269, 266, 267, 269,  668 ;  10  O.  678. 


The  United  States,  Appellants,  v.  Nathaniel  Cox. 

11  P.  162. 

The  decision  in  United  States  v.  Nourse,  6  Pet.  470,  that  under  the  act  of  May  15,  1820,  (8 
Stats,  nt  Large,  592,)  the  United  States  cannot  appeal  from  a  decision  of  a  district  judge, 
enjoining  a  treasury  warrant,  affirmed. 

The  case  is  stated  in  the  opinion  of  the  court 

Butler,  (attorney-general,)  fojr  the  United  States. 

No  counsel,  contra. 

[  •  165  ]       IVFLean,  J.,  delivered  the  opinion  of  the  court 

This  case  is  brought  before  this  court  by  writ  of  error 
from  the  district  court  for  the  eastern  district  of  Louisiana. 

The  defendant,  Nathaniel  Cox,  represented  by  petition  to  the  disv- 
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trict  judge,  that  by  virtue  of  an  order  issued  by  the  solicitor  of  the 
treasury  to  the  marshal,  his  property  had  been  seized,  and  was  about 
to  be  sold,  to  satisfy  a  balance  exceeding  $4,000,  claimed  to  be  due 
the  government  from  the  petitioner,  as  late  receiver  of  public  moneys. 
And  the  petitioner  represented  that  he  was  not  indebted  to  the  gov- 
ernment An  injunction  was  allowed  by  the  judge  on  security  being 
given. 

After  various  steps  were  taken,  some  of  which  were  clearly  irreg- 
ular, a  final  decree  was  entered,  which  made  the  injunction  perpetual 
Exceptions  in  the  course  of  the  proceedings  were  taken  by  the  coun- 
sel for  the  government ;  and  the  points  thus  raised  are  attempted  to 
be  brought  before  the  court  by  writ  of  error. 

The  treasury  order  or  warrant  stated  in  the  petition  was  issued 
under  the  second  section  of  the  act  u  providing  for  the  better  organi- 
zation of  the  treasury  department,"  passed  the  15th  day  of  May,  1820. 
The  injunction  was  allowed  under  the  fourth  section  of  that  act. 
The  fifth  section  provides  that  the  injunction  may  be  allowed  or  dis- 
solved by  the  judge,  either  in  or  out  of  court ;  and  in  the  ninth  sec- 
tion it  is  provided,  if  the  district  judge  shall  refuse  to  grant  the 
injunction,  or  shall  dissolve  it  after  it  has  been  allowed,  an  appeal  in 
behalf  of  the  party  aggrieved,  may  be  allowed  by  a  judge  of  the 
supreme  court 

The  case  of  the  United  States  v.  Nourse,  6  Pet  470,  was  very 
similar  to  the  one  under  consideration.     In  that  case,  after 
a  fall  *  investigation,  this  court  decided  that  no  appeal  by  [  *  166  ] 
the  government  was  authorized  by  the  act ;  and  that  the 
general  law  giving  appeals  did  not  embrace  the  case. 

It  is  suggested  that  some  distinction  may  be  drawn  between  the 
two  cases.  That  in  the  case  of  Nourse,  the  proceeding  was  first  had 
before  the  district  judge,  from  whose  decree  an  appeal  was  taken  to 
the  circuit  court,  where  the  decree  of  the  district  judge  was  affirmed, 
and  from  which  affirmance  an  appeal  was  made  to  this  court  That 
in  the  case  under  examination  an  appeal  is  taken  from  the  decree  of 
the  district  judge. 

The  act  referred  to  gives  to  the  district  judge  a  special  jurisdiction, 
which  he  may  exercise  at  his  discretion  —  while  holding  the  district 
court,  or  at  any  other  time.  Ordinarily,  as  district  judge,  he  has  no 
chancery  powers ;  but  in  proceeding  under  this  statute,  he  is  governed 
by  the  rules  of  chancery,  which  apply  to  injunctions,  except  no  answer 
to  the  bill  is  required  by  the  government 

As  no  appeal  is  given  to  the  government  in  the  statute,  by  writ  of 
error  or  otherwise,  either  to  the  circuit  or  the  supreme  court,  the  de- 
cree of  the  district  judge  in  favor  of  the  defendant,  must  be  held  finaL 
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We  think  the  general  law  allowing  appeals  cannot  be  so  construed 
as  to  enable  this  court,  by  appeal  or  writ  of  error,  to  revise  the  pro* 
ceedings  of  the  district  judge  under  this  statute.  The  views  of  this 
court  in  the  case  of  Nourse  apply  to  this  case,  and  it  is  unnecessary 
to  repeat  them. 

The  case  must  be  dismissed  for  want  of  jurisdiction. 


Jambs   M'Bridb,  Plaintiff  in  Error  v.  Thb  Lbsseb  op  WilliaH 

Hoey. 
u  P.  ien 

Under  the  25th  section  of  the  Judiciary  Act,  (I  Stat*  at  Large,  8ft,)  thl*  comrt  enanot  fete 
amine  the  decision  of  a  state  court  upon  a  question  whether  a  person  claiming  voder  an 

invalid  deed  has  a  right  to  redeem  land  under  the  law  of  Pennsylvania,  though  that  invalid 
deed  was  given  on  a  sale  for  taxes  under  the  laws  of  the  United  States. 

Thb  case  is  stated  in  the  opinion  of  the  court* 

Peters  and  Pearson,  for  the  motion. 

Anthony,  contri, 

[  •  171  ]      *  Tanby,  C.  X,  delivered  the  opinion  of  the  court 

This  case  comes  before  the  court  on  a  writ  of  enroT| 
directed  to  tile  judges  of  the  supreme  court  of  Pennsylvania  for  the 
western  district. 

The  material  facts  in  the  case  may  be  stated  in  a  few  words* 
William  Hoey,  the  defendant  in  error,  brought  an  action  of  eject- 
ment in  the  court  of  common  pleas  of  Mercer  county,  for  the  land  in 
question,  claiming  under  a  deed  from  Aaron  Hakney,  treasurer  of  the 
county,  upon  a  sale  made  for  taxes  due  on  the  said  land  to  the  State 
of  Pennsylvania.  This  deed  is  dated  October  14,  1822.  The  de- 
fendant offered  in  evidence  a  deed  to  him  from  Theophilus  T.  Ware, 
collector  of  the  United  States  direct  taxes  for  the  10th  collection  dis- 
trict of  the  State  of  Pennsylvania,  dated  July  3,  1821 ;  and"  also 
offered  evidence  that  on  the  10th  of  June,  1824,  he  had  paid  to  the 
treasurer  of  the  county  the  taxes  due  on  the  land  to  the  State,  and 
for  which  it  had  been  sold,  as  above  stated,  in  order  to  redeem  it. 

It  appears  from  the  exception  that  the  defendant  admitted  that  the 
sale  made  by  the  United  States  collector,  was  not  warranted  by  the 
act  of  congress,  and  that  the  deed  was  invalid.  But  although  the 
deed  was  inoperative,  and  did  not  convey  the  title  to  him,  yet  as  he 
was  in  possession  under  this  deed,  claiming  title,  and  the 
[  *  172  ]  deed  upon  *  the  face  of  it  purported  to  convey  the  land  to 
him ;  he  insisted  that  the  deed,  coupled  with  the  possession 
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under  it,  was  sufficient  evidence  of  title  to  authorize  him  to  redeem 
the  land  within  the  time  limited  for  redemption  by  the  laws  of  Penn- 
sylvania, after  a  sale  for  state  taxes ;  and  that  having  paid  the  taxes 
within  that  time,  the  title  of  the  lessor  under  his  deed  was  defeated. 

The  court  of  common  pleas  gave  judgment  in  favor  of  the  plaintiff; 
and  the  case  being  removed  by  writ  of  error  to  the  supreme  court  of 
Pennsylvania  for  the  western  district,  the  judgment  of  the  court  of 
common  pleas  was  there  affirmed. 

The  statement  of  the  case  shows  that  the  question  upon  which  the 
case  turned,  and  which  was  decided  by  the  supreme  court,  depended 
entirely  upon  the  laws  of  Pennsylvania,  and  not  upon  the  act  of  con- 
gress. The  question  brought  before  the  state  court,  and  there  decided 
against  the  plaintiff  in  error,  was  this.  Is  a  person  in  possession  of 
land  in  Pennsylvania,  claiming  title  to  it  under  a  deed,  which,  upon 
the  face  of  it,  appears  to  be  a  good  one,  but  which  is  inoperative  and 
invalid,  entitled  to  redeem  the  land  after  it  has  been  sold  for  taxes 
due  to  the  State,  so  as  to  defeat  the  title  of  the  purchaser  under  the 
state  law  ?  It  is  evident  that  such  a  question  must  depend  altogether 
upon  the  laws  of  the  State,  and  not  upon  any  law  of  the  United 
States.  The  exception  states  that  the  plaintiff  in  error  admitted  that 
the  sale  and  conveyance  made  by  the  United  States  collector  was 
not  warranted  by  the  act  of  congress,  and  that  his  deed  was  invalid. 
No  question  was  raised  or  decided  by  the  court  upon  the  validity  or 
construction  of  the  act  of  congress,  nor  upon  the  authority  exercised 
under  it.  The  only  question  raised  or  decided  in  the  state  court  was 
the  one  above  stated ;  and  upon  such  a  question,  depending  altogether 
upon  the  state  laws,  this  court  have  no  power  to  revise  the  decision 
of  the  state  court  in  this  form  of  proceeding.  The  writ  of  error  must 
therefore  be  dismissed. 

On  consideration  of  the  motion  made  in  this  cause  yesterday,  and 
of  the  arguments  of  counsel  thereupon  had,  as  well  in  support  of  as 
against  the  motion,  it  is  now  here  considered,  ordered,  and  adjudged 
by  this  court,  that  this  writ  of  error  to  the  supreme  court  of  Pennsyl- 
vania for  the  western  district  be,  and  the  same  is  hereby  dismissed 
for  the  want  of  jurisdiction. 

*  H.  343. 
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The  Postmaster-General   of  the    United   States   v.  Stephen 

Trigg,  Administrator  of  Elias  Rector. 

11  P.  173. 

A  n  le  to  show  cause  why  a  mandamv*  should  not  issue,  is  a  call  upon  the  judge  to  explain 
his  conduct,  and  implies  that  a  case  has  been  made  out  which  renders  it  proper  for  this 
court  to  know  the  reasons  for  his  decision.  It  should  not  be  granted,  unless  a  prima  fad* 
case  is  made  by  the  record,  or  by  affidavit. 

The  case  is  stated  in  the  opinion  of  the  court 

Butler,  (attorney-general,)  for  the  motion. 

[  *  173  ]      *  Taney,  C.  X,  delivered  the  opinion  of  the  court. 

A  motion  has  been  made  in  this  case  by  the  attorney* 
general  of  the  United  States,  for  a  rule  on  the  judge  of  the  district 
court  of  the  United  States,  for  the  Missouri  district,  to  show  cause 
why  a  mandamus  should  not  issue  from  this  court,  commanding 
him  to  order  an  execution  to  issue  on  the  judgment  entered  in 
that  court  in  the  case  of  the  Postmaster- General  v.  Trigg,  adminis- 
trator, &c. 

The  motion  is  founded  upon  an  attested  copy  of  the  record  of  the 
proceedings  in  the  district  court,  by  which  it  appears  that 
[  #  174  ]  at  September  #term,  1824,  the  postmaster-general  recovered 
in  the  said  court  a  judgment  against  the  above-named  de- 
fendant, for  the  sum  of  $1,595.53,  the  damages  assessed  by  the  jury 
and  costs  of  suit.  That  at  March  term,  1835,  the  attorney  of  the 
United  States  moved  the  court  to  order  the  clerk  to  issue  a.  fieri  facias 
on  this  judgment,  against  the  goods  and  chattels,  lands  and  tene- 
ments of  the  said  Elias  Rector,  deceased,  in  the  hands  of  the  said 
administrator,  to  be  administered.  At  September  term,  1835,  the 
court  decided  upon  this  motion ;  and  the  record  states  that "  after 
mature  deliberation  thereupon  had,"  the  court  overruled  the  motion. 
This  is  the  only  evidence  filed  here  by  the  attorney-general,  in  sup- 
port of  the  motion  for  a  rule  to  show  cause  why  a  mandamus  should 
not  issue. 

The  court  have  looked  into  the  practice  of  this  court  upon  mo- 
tions of  this  sort,  and  it  does  not  appear  to  have  been  satisfactorily 
settled ;  and  we  have,  therefore,  thought  it  a  fit  occasion,  when  the 
court  is  full,  to  deliberate  on  the  subject,  and  to  state  the  principles 
by  which  the  court  will  be  guided. 

The  district  court,  upon  which  the  ruie  is  proposed  to  be  laid,  is  a 
court  of  record,  and  the  proceedings  in  the  case  before  us  appear 
to  have  been  conducted  in  regular  form ;  and  the  decision  which  has 
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given  rise  to  this  motion,  to  have  been  made  after  mature  delibera- 
tion. For  any  thing  that  appears  before  us,  there  may  have  been 
sufficient  reason  for  this  decision ;  and  there  is  nothing  in  the  record 
to  create  a  primd  facie  case  of  mistake,  misconduct,  or  omission  of 
duty  on  the  part  of  the  district  court  In  such  a  state  of  facts,  we 
think  that  we  are  bound  to  presume  that  every  thing  was  rightfully 
done  by  the  court,  until  some  evidence  is  offered  to  show  the  con- 
trary ;  and  cannot,  upon  the  proof  before  us,  assume  that  there  is  any 
ground  for  the  interposition  of  this  court  A  rule  to  show  cause,  is 
a  call  upon  the  judge  to  explain  his  conduct;  and  implies  that  a  case 
had  been  made  out  which  makes  it  proper  that  this  court  should 
know  the  reasons  for  his  decision.  We  think,  that  in  a  case  like 
this,  such  a  rule  ought  not  to  be  granted)  where  the  record  does  not 
show  mistake,  misconduct,  or  omission  of  duty  on  the  part  of  the 
court ;  unless  such  a  primd  fade  case  to  the  contrary  is  made  out, 
supported  by  affidavit,  as  would  make  it  the  duty  of  this  court  to 
interpose. 

The  rule  is  therefore  refused ;  and  it  may  be  proper,  in  order  to 
settle  the  practice  in  cases  of  this  description,  to  state  that  the  court 
onanimomly  concur  in  this  opinion. 

UP.  614;  UH.3. 


The   Steamboat    Orleans,    Henry    Forsyth    et   aL   Claimants, 
*  Appellants,  v.  Thomas  Phgbbus. 

11  P.  175. 

The  admiralty  has  no  jurisdiction  in  matters  of  account  between  part  owners. 

The  master  has  no  lien  on  the  vessel  for  wages. 

A.  tale  is  never  directed,  upon  a  dispute  between  owners ;  the  majority  may  employ  the  Tea- 
sel, giving  a  stipulation  for  her  safe  return,  if  the  disaeming  owners  apply  for  it  in  the 
admiralty ;  if  the  majority  decline  to  employ  her,  the  minority  may  do  so  on  the  like  terms. 

If  the  employment  of  the  vessel  be  not  substantially  maritime,  the  admiralty  has  not  juris- 
diction, though  one  terminus  of  the  voyage  may  be  on  tide  water. 

The  local  laws  of  the  States  cannot  give  jurisdiction  to  the  courts  of  the  United  States ;  they 
may  ascertain  the  rights  of  the  parties. 

The  case  is  stated  in  the  opinion  of  the  court. 

Vinton  and  Crittenden,  for  the  appellant 

Catron,  contra* 

*  Story,  J.,  delivered  the  opinion  of  the  court  [  *  181  ] 

This  is  an  appeal  from  the  district  court  of  the  district  of 
Louisiana.     Thomas  Phoebus,  who  is  the  owner  of  one  sixth  part  of 
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the  steamboat  Orleans,  filed  a  libel  on  the  admiralty  side  of  that  court 
against  Forsyth  and  others,  who  are  the  owners  of  the  other  five 
sixths  parts  of  the  same  steamboat;  alleging  himself  to  be  a  part 
owner  and  master  of  the  steamboat,  and  that  he  had  been  dispos- 
sessed by  the  other  owners,  who  were  navigating,  trading 
[  *  182  ]  with,  and  *  using  the  boat  contrary  to  his  wishes ;  that  he 
wished  to  have  an  amicable  sale  of  the  boat,  but  the  other 
owners  refused,  and  were  about  to  send  her  up  the  Mississippi  on 
another  trip,  against  his  wishes ;  that  the  boat  then  lay  at  New  Or* 
leans,  within  the  ebb  and  flow  of.  the  tide,  and  within  the  admiralty 
jurisdiction  of  the  court ;  therefore,  he  prayed  admiralty  process 
against  the  boat,  and  that  the  boat  might  be  sold,  and  one  sixth 
part  of  the  proceeds  be  paid  to  him;  and  that  the  other  partners 
might  account  to  him  for  the  earnings  of  the  boat  to  the  day  of  the 
sale. 

The  appellants,  the  claimants  and  owners  of  the  five  sixths,  ap- 
peared, and  in  their  answer  admitted  the  title  of  the  libellant  to  the 
one  sixth  part  But  they  denied  the  jurisdiction  of  the  court,  alleging 
that  the  boat  did  not  navigate  waters  where  the  tide  ebbs  and  flows ; 
but  that  she  navigated  only  between  New  Orleans  and  the  interior 
towns  on  the  Mississippi  River,  and  its  tributary  waters.  They  fur- 
ther alleged,  that  she  was  not  a  maritime  boat,  and  was  never  in- 
tended to  navigate  the  high  seas.  They  further  answered :  and  in 
case  their  objection  to  the  jurisdiction  should  be  overruled,  they 
alleged  certain  matters  to  the  merits,  upon  which  it  is  unnecessary 
to  dwell,  as  our  present  judgment  will  be  confined  exclusively  to  the 
questions  of  jurisdiction. 

It  seems,  that,  subsequently,  a  libel  was  filed  against  the  same  boat 
by  one  of  her  crew,  for  wages.  In  that  suit,  Phoebus  also  filed  a  claim 
for  wages  as  master,  and  for  necessaries  advanced  by  him  for  the 
boat,  while  he  acted  as  master.  These  charges  were  by  the  agree- 
ment of  the  parties  allowed  to  be  transferred  to  the  present  suit;  and 
of  course  were  to  be  treated  as  if  they  had  been  alleged  in  the 
original  libel. 

It  may  be  here  proper  to  state  that  it  is  very  irregular  and  against 
the  known  principles  of  courts  of  admiralty  to  allow  in  a  libel,  in 
rem*  and,  quasi,  for  possession,  (as  the  present  libel  assumes  in  some 
sort  to  be,)  the  introduction  of  any  other  matters  of  an  entirely  dif- 
ferent character;  such  as  an  account  of  the  vessel's  earnings,  or  the 
claim  of  the  part  owner  for  his  wages  and  advances  as  master.  In 
the  first  place,  the  admiralty  has  no  jurisdiction  at  all  in  matters  of 
account  between  part  owners.  In  the  next  place,  the  master,  even  in 
case  of  maritime  services,  has  no  lien  upon  the  vessel  for  the  pay- 
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ment  of  them.     So  that,  in  both  respects,  these  matters  belong  ad 
mHum  examen. 

But  to  return  to  the  question  of  jurisdiction ;  there  is  no 
doubt #  that  the  boat  was  employed  exclusively  in  trade  and  [  *  183  ] 
navigation  upon  the  waters  of  the  Mississippi  and  its  tribu- 
tary streams,  and  that  she  was  not  employed  or  intended  to  be  em* 
ployed  in  navigation  and  trade  on  the  sea,  or  on  tide  waters.  And 
the  wages  of  the  master,  and  the  advances  made  by  him,  for  winch 
he  now  claims  recompense  out  of  the  proceeds  of  the  steamboat,  are 
on  account  of  voyages  made  on  such  interior  waters.  Under  these 
circumstances  the  question  arises,  whether  the  district  court  had 
jurisdiction,  as  a  court  of  admiralty,  to  entertain  either  the  original 
libel,  or  the  claims  in  the  supplementary  proceedings.  We  shall 
shortly  give  our  opinions  on  both  points. 

And  in  the  first  place,  in  respeet  to  the  original  libeL  The  juris- 
diction of  courts  of  admiralty  in  cases  of  part  owners,  having  unequal 
interests  and  shares,  is  not,  and  never  has  been  applied  to  direct  a 
sale,  upon  any  dispute  between  them  as  to  the  trade  and  navigation 
of  a  ship  engaged  in  maritime  voyages,  properly  so  called.  The 
majority  of  the  owners  have  a  right  to  employ  the  ship  in  such 
voyages  as  they  may  please,  giving  a  stipulation  to  the  dissenting 
owners  for  the  safe  return  of  the  ship ;  if  the  latter,  upon  a  proper 
libel  filed  in  the  admiralty,  require  it  And  the  minority  of  the 
owners  may  employ  the  ship  in  the  like  manner,  if  the  majority 
decline  to  employ  her  at  all.  So  the  law  is  laid  down  in  Lord 
Tenterden's  excellent  Treatise  on  Shipping.  Abbot  on  Ship, 
part  1,  c  3,  §  4  to  §  7.  If,  therefore,  this  were  a  vessel  engaged 
in  maritime  navigation,  the  libel  for  a  sale  could  not  be  main- 
tained. 

But  the  case  is  not  one  of  a  steamboat  engaged  in  maritime  trade 
or  navigation.  Though  in  her  voyages  she  may  have  touched  at  one 
terminus  of  them,  in  tide  waters,  her  employment  has  been,  sub- 
stantially, on  other  waters.  The  admiralty  has  not  any  jurisdic- 
tion over  vessels  employed  on  such  voyages,  in  cases  of  disputes 
between  part  owners.  The  true  te&t  of  its  jurisdiction  in  all  cases  of 
this  sort  is,  whether  the  vessel  be  engaged,  substantially,  in  maritime 
navigation ;  or  in  interior  navigation  and  trade,  not  on  tide  waters. 
In  the  latter  case  there  is  no  jurisdiction.  So  that,  in  this  view,  the 
district  court  had  no  jurisdiction  over  the  steamboat  involved  in  the 
present  controversy,  as  she  was  wholly  engaged  in  voyages  on  such 
interior  waters. 

Secondly,  in  respect  to  the  wages  and  advances  claimed  by  the 
Ubellant     They  are  for  services  not  maritime,  and  for  disbursements 
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not  maritime.  Under  such  circumstances  the  admiralty  has 
[  *  184  ]  no  *  jurisdiction ;  for  its  jurisdiction  is  limited  in  matters 
of  contract,  to  those,  and  those  only,  which  axe  maritime. 
This  was  expressly  decided  by  this  court  in  the  case  of  the  steamboat 
Jefferson,  10  Wheat  429,  which,  substantially,  on  this  point,  decides 
the  present  case. 

There  is  another  ground  equally  fatal  to  the  claim  of  the  master 
for  wages,  which  has  been  already  alluded  to.  By  the  maritime  law 
the  master  has  no  lien  on  the  ship  even  for  maritime  wages.  A  far* 
Hon,  the  claim  would  be  inadmissible  for  services  on  voyages  not 
maritime. 

But  it  is  said  that  the  law  of  Louisiana  creates  a  lien  in  favor  of 
the  master  of  a  vessel  engaged  in  voyages  like  the  present ;  and,  if 
so,  it  may,  upon  the  principles  recognized  by  this  court,  in  Peyroux 
v.  Howard,  &a,  7  Pet  343,  be  enforced  in  the  admiralty.  That 
decision  does  not  authorize  any  such  conclusion.  In  that  case  the 
repairs  of  the  vessel  for  which  the  state  laws  created  a  lien,  were 
made  at  New  Orleans,  on  tide  waters.  The  contract  was  treated  as  a 
maritime  contract,  and  the  lien  under  the  state  laws  was  enforced  in 
the  admiralty,  upon  the  ground  that  the  court,  under  such  circum- 
stances, had  jurisdiction  of  the  contract  as  maritime ;  and  then  the 
lien,  being  attached  to  it,  might  be  enforced  according  to  the  mode 
of  administering  remedies  in  the  admiralty.  The  local  laws  can 
never  confer  jurisdiction  on  the  courts  of  the  United  States.  They 
can  only  furnish  rules  to  ascertain  the  rights  of  parties,  and  thus 
assist  in  the  administration  of  the  proper  remedies,  where  the  juris- 
diction is  vested  by  the  laws  of  the  United  States. 

In  this  view  of  the  point  of  jurisdiction,  we  do  not  think  it  neces- 
sary to  decide  whether,  by  the  local  law  of  Louisiana,  the  master 
had  a  lien  on  the  steamboat  for  his  wages  or  not;  nor,  whether,  if 
such  a  lien  existed  by  that  law,  it  could  be  applied  to  any  steamboats 
not  belonging  to  citizens  of  that  State,  for  services  not  rendered  in 
that  State. 

Upon  the  whole,  our  judgment  is,  that  the  district  court  had  no 
jurisdiction  of  the  libel  or  its  incidents;  and,  therefore,  that  the 
decree  of  the  district  court  must,  upon  this  ground,  be  reversed,  and 
a  mandate  awarded  to  the  district  court  to  dismiss  the  suit,  for  want 
of  jurisdiction. 

6H.441;   6H.S44;  12H.443;  20  H.  Ifi2.2^:  21  H.  248;  22  H.  129,  830 ;  1  B.  628 ; 

4  Wal.  555;  18  W.  243;  21  W.  679;  3  0.  866. 


JANUARY  TERM,  1837.  895 

Poole  9*  Fleeger.    11  P. 


Burgess  Poole  and  others,  Plaintiffs  in  Error,  v.  The  Lessee  of 

John  Flebgeb  and  others. 

11  P.  185. 

JL'be  compact  of  1820,  between  Ken  tacky  and  Tennessee,  admitted  that  the  true  boundary 
between  those  States,  was  the  parallel  of  latitude  of  36  degrees  and  80  minutes,  and  that 
Walker's  line  was  to  be  deemed  the  true  line  only  for  the  purpose  of  future  jurisdiction. 

It  belongs  to  sovereignties  to  fix  boundaries  I>etween  their  respective  jurisdictions ;  and  when 
fixed  by  compact,  they  become  conclusive  upon  their  citizens  and  bind  their  rights.  *  This 
power,  though  it  can  only  be  exercised  with  the  consent  of  congress,  still  resides  with  the 
several  States.  But  whether  the  prohibition  to  pass  any  law  impairing  the  obligation  of  a 
contract,  is  to  be  considered  as  subject  to  the  exception  of  the  rights  of  the  States  to  make 
compacts  with  each  other,  is  not  decided. 

1  will,  rightly  registered,  may  be  put  in  evidence,  whether  the  registration  was  before  or 
after  the  institution  of  the  suit. 

In  Tennessee,  tenants  in  common  may  declare  on  a  joint  demise,  and  recover  according  to 
the  title  adduced. 

The  case  is  stated  in  the  opinion  of  the  court 
Washington)  for  the  plaintiffs. 
Catron,  Yerger,  and  Forrester,  contra. 

•  Stohy,  J.,  delivered  the  opinion  of  the  court  [  •  207  J 

This  is  the  case  of  a  writ  of  error  to  the  judgment  of  the 
circuit  court  of  the  United  States  for  the  district  of  West  Tennessee. 
The  original  writ  was  an  ejectment,  brought  by  Fleeger  and  others, 
(the  now  defendants  in  error,)  against  Poole  and  others,  (the  now 
plaintiffs  in  error,)  to  recover  a  tract  of  land  containing  2,727  acres 
in  Montgomery  county,  in  Tennessee,  lying  south  of  Walker's  line, 
so  called,  which  constitutes  the  present  boundary  line  between  the 
States  of  Kentucky  and  Tennessee ;  and  north  of  Mathew's  line,  so 
called,  which  is  exactly  now  in  latitude  36°  307  north ;  which,  by  the 
constitution  of  North  Carolina,  is  declared  to  be  the  true  northern 
boundary  line  of  the  State,  and  is  so  described  in  the  charter  of  King 
Charles  the  IL 

At  the  trial,  the  original  plaintiffs  proved  their  title  to  be  as  de- 
visees of  one  Frederick  Rohrer,  who  claimed  it  by  a  grant  of  the 
State  of  Kentucky,  dated  the  24th  of  February,  1796,  in  part  satis- 
faction  of  a  Virginia  military  land  warrant,  held  by  Rohrer 
as  assignee  *  of  one  John  Montgomery.  They  also  read,  in  [  *  208  ] 
evidence,  the  compact  between  the  States  of  Kentucky  and 
Tennessee,  of  the  2d  of  February,  1820.  The  defendants  claimed 
title  under  certain  grants  from  the  State  of  North  Carolina  of  various 
tracts  comprehending  the  premises  in  question,  dated  in  1786, 1792, 
and  1797 ;  and  also  under  certain  grants  from  the  State  of  Tennessee 
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in  1809, 1811, 1812,  and  1814,  from  which  they  deduced  a  regular 
title  to  themselves ;  and  they  proved  that  the  same  grants  covered 
their  possessions  respectively,  except  that  each  of  the  defendants, 
whom  the  jury  at  the  trial  found  guilty  of  the  ejectment,  were  in 
possession  of  portions  of  land  not  covered  by  any  grant,  older  in 
date  than  that  to  Rohrer.  The  defendants  also  proved  that  the 
different  grantees  under  whom  they  claimed,  took  possession  of 
the  different  tracts  of  land  contained  in  their  grant,  on  or  about  the 
date  thereof;  and  that  they  and  those  deriving  title  under  them,  have 
continued  in  the  possession  of  the  same  ever  since. 

Various  other  evidence  was  introduced  by  the  defendants!  the  ob- 
ject of  which  was  to  establish  that  Walker's  line  had  been  for  a  long 
time  acted  upon  as  the  boundary  line  between  North  Carolina  and 
Virginia,  before  the  separation  of  Kentucky  and  Tennessee  there- 
from ;  and  that  after  that  separation  Tennessee  had  continued  to  ex- 
ercise exclusive  jurisdiction  up  to  that  line,  with  the  acquiescence  of 
Kentucky,  until  the  compact  of  1820.  As  our  judgment  turns  upon 
considerations  distinct  from  the  nature  and  effect  of  that  evidence,  it 
does  not  seem  necessary  to  repeat  it  on  the  present  occasion. 

By  the  compact  of  1820,  between  Kentucky  and  Tennessee,  (art. 
1,)  it  was  agreed  that  Walker's  line  (which  was  run  in  1780)  should 
be  the  boundary  line  between  those  States ;  and  by  the  6th  article, 
it  was  further  agreed,  that  "  claims  to  land  east  of  Tennessee  River, 
Detween  Walker's  line  and  the  latitude  of  36°  307  north,  derived  from 
the  State  of  Virginia,  in  consideration  of  military  services,  shall  not 
be  prejudiced  m  any  respect,  by  the  establishment  of  Walker's  line  ; 
but  such  claims  shall  be  considered  as  rightfully  entered  or  granted ; 
and  the  claimants  may  enter  upon  said  lands,  or  assert  their  rights  in 
the  courts  of  justice  without  prejudice  by  lapse  of  time,  or  from  any 
statute  of  limitations  for  any  period  prior  to  the  settlement  of  the 
boundary  between  the  two  States ;  saving,  however,  to  the  holders 
and  occupants  of  conflicting  claims,  if  any  there  be,  the  right  of 
showing  such  entries  or  grants  to  be  invalid,  and  of  no  effect ;  or  that 
they  have  paramount  and  superior  titles  to  the  land  covered 
[  •  209  ]  by  such  *  Virginia  claims."  By  another  article,  the  4th, 
it  was  further  agreed  that  "  all  lands  now  vacant  and  un- 
appropriated by  any  person  claiming  to  hold  under  the  States  of 
North  Carolina  or  Tennessee,  east  of  the  Tennessee  River,  and 
north  of  the  parallel  of  latitude  of  36  degrees  30  minutes  north, 
shall  be  the  property  of  and  subject  to  the  disposition  of  the  State 
of  Kentucky." 

Upon  the  whole  evidence  in  the  cause,  the  court  instructed  the) 
jury,  "  that  as  by  the  compact  between  Kentucky  and  Tennessee,  the 
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boundary  line  of  36  degrees  30  minutes  north,  was  fixed  several 
miles  south  of  Walker's  line,  and  of  the  land  in  controversy ;  the 
titles  of  the  defendants  were  subject  to  the  compact,  and  could  only 
be  sustained  under  it  That  the  State  of  Tennessee,  by  sanctioning 
the  compact,  admitted,  in  the  most  solemn  form,  that  the  lands  in 
dispute  were  not  within  her  jurisdiction,  nor  within  the  jurisdiction 
of  North  Carolina  at  the  time  they  were  granted ;  and  that,  conse- 
quently, the  titles  were  subject  to  the  conditions  of  the  compact" 
To  this  opinion  of  the  court  the  defendants  excepted ;  and  the  valid- 
ity of  this  exception  constitutes  the  main  subject  of  inquiry  upon  the 
present  writ  of  error ;  the  jury  having  found  a  verdict  in  favor  of  the 
plaintiffs  upon  this  opinion,  and  judgment  having  been  rendered  in 
conformity  thereto  in  the  court  below. 

We  are  of  opinion  that  the  instruction  given  by  the  court  below 
is  entirely  correct  It  cannot  be  doubted,  that  it  is  a  part  of  the 
general  right  of  sovereignty,  belonging  to  independent  nations,  to 
establish  and  fix  the  disputed  boundaries  between  their  respective 
territories ;  and  the  boundaries  so  established  and  fixed  by  com- 
pact between  nations,  become  conclusive  upon  all  the  subjects  and 
citizens  thereof,  and  bind  their  rights ;  and  are  to  be  treated,  to  all 
intents  and  purposes,  as  the  true  and  real  boundaries*  This  is  a 
doctrine  universally  recognized  in  the  law  and  practice  of  nation* 
It  is  a  right  equally,  belonging  to  the  States  of  this  Union  ;  un- 
less it  has  been  surrendered  under  the  constitution  of  the  United 
States.  So  far  from  there  being  any  pretence  of  such  a  general 
surrender  of  the  right,  that  it  is  expressly  recognized  by  the  con- 
stitution, and  guarded  in  its  exercise  by  a  single  limitation  or 
restriction,  requiring  the  consent  of  congress.  The  constitution  de- 
clares, that  "  no  State  shall,  without  the  consent  of  congress,  enter 
into  any  agreement  or  compact  with  another  State ; "  thus  plainly 
admitting  that,  with  such  consent,  it  might  be  done  ;  and  in  the 
present  instance,  that  consent  has  been  expressly  given. 
The  compact^  then,  has  full  validity,  and  all  the  *  terms  [  *  210  ] 
and  conditions  of  it  must  be  equally  obligatory  upon  the 
citizens  of  both  States. 

Independently  of  this  broad  and  general  ground,  there  are  other 
ingredients  in  the  present  case  equally  decisive  of  the  merits.  Al- 
though, in  the  compact,  Walker's  line  is  agreed  to  be  in  future 
the  boundary  between  the  two  States,  it  is  not  so  established  as 
having  been  for  the  past  the  true  and  rightful  boundary ;  on  the 
contrary,  the  compact  admits  the  fact  to  be  the  other  way.  While 
the  compact  cedes  to  Tennessee  the  jurisdiction .  up  to  Walker's 
fine,  it  cedes  to  Kentucky  all  the  unappropriated  lands  north  of 
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the  latitude  of  36  degrees  30  minutes  north.  It  thus  admits,  what 
is  in  truth  undeniable,  that  the  true  and  legitimate  boundary  of 
North  Carolina  is  in  that  parallel  of  latitude ;  and  this  also  is 
declared  in  the  charter  of  Charles  the  II,  and  in  the  constitution 
of  North  Carolina,  to  be  its  true  and  original  boundary.  It  goes 
further,  and  admits  that  all  claims  under  Virginia  to  lands  north 
of  that  boundary,  shall  not  be  prejudiced  by  the  establishment  of 
Walker's  line  ;  but  such  claims  shall  be  considered  as  rightfully 
entered  or  granted.  The  compact  does,  then,  by  necessary  impli- 
cation, admit  that  the  boundary  between  Kentucky  and  Tennes- 
see, is  the  latitude  of  36  degrees  30  minutes  ;  and  that  Walker's 
line  is  to  be  deemed  the  true  line,  only  for  the  purpose  of  future 
jurisdiction. 

In  this  view  of  the  matter,  it  is  perfectly  clear  that  the  grants 
made  by  North  Carolina  and  Tennessee,  under  which  the  defend- 
ants claimed,  were  not  rightfully  made,  because  they  were  orig- 
inally beyond  her  territorial  boundary;  and  that  the  grant,  under 
which  the  claimants  claim,  was  rightfully  made,  because  it  was 
within  the  territorial  boundary  of  Virginia.  So  that,  upon  this 
narrower  ground,  if  it  were  necessary,  as  we  think  it  is  not, 
to  prove  the  case,  it  is  clear  that  the  instruction  of  the  court 
was  correct. 

And  this  disposes  of  the  argument  which  has  been  pressed  upon 
us,  that  it  is  not  competent  for  a  State,  by  compact,  to  devest  its  cit- 
izens of  their  titles  to  land  derived  from  grants  under  the  State ;  and 
that  it  is  within  the  prohibition  of  the  constitution,  that  "  no  State 
shall  pass  any  law  impairing  the  obligation  of  contracts."  If  the 
States  of  North  Carolina  and  Tennessee  could  not  rightfully  grant 
the  land  in  question,  and  the  States  of  Virginia  and  Kentucky  could, 
the  invalidity  of  the  grants  of  the  former  arises,  not  from  any  viola- 
tion of  the  obligation  of  the  grant,  but  from  an  intrinsic  defect  of 
title  in  the  States.  We  give  no  opinion,  because  it  is  unnec- 
[  *  211  ]  essary  in  "this  case,  whether  this  prohibition  of  the  con- 
stitution is  not  to  be  understood  as  necessarily  subject  to 
the  exception  of  the  right  of  the  States,  under  the  same  constitution, 
to  make  compacts  with  each  other,  in  order  to  settle  boundaries  and 
other  disputed  rights  of  territory  and  jurisdiction. 

In  the  progress  of  the  trial  one  or  two  other  objections  were  made, 
which  may  require  some  notice.  The  defendants  objected  to  the 
introduction  of  the  will  of  Frederick  Rohrer,  under  which  the  plain- 
tiffs claimed  as  devisees,  as  evidence ;  first,  because  the  probate  and 
certificate  of  that  will  (it  having  been  made  and  proved  in  Pennsyl- 
vania) were  not  such  as  to  authorize  its  registration  in  the  State  of 
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Tennessee;  secondly,  because  the  will  was  not  registered  in  the 
State  of  Tennessee,  until  after  the  institution  of  this  suit  The  court 
overruled  the  objection.  But  it  does  not  appear  that  any  exception 
was  taken  to  the  opinion  of  the  court  upon  this  point,  at  the  trial. 
On  the  contrary,  the  record  states,  that  "  no  exception  to  the  opinion 
of  the  court  permitting  the  will  to  be  read  was  taken  in  the  progress 
of  the  trial,  nor  was  it  stated  that  the  right  to  do  so  was  reserved. 
The  practice  of  the  court  is,  for  exceptions  to  be  taken  after  trial,  if 
deemed  necessary."  Under  these  circumstances,  some  difficulty  has 
arisen  as  to  the  propriety  of  taking  any  notice  whatsoever  of  this 
objection.  In  the  ordinary  course  of  things  at  the  trial,  if  an  objec- 
tion is  made  and  overruled  as  to  the  admission  of  evidence,  and  the 
party  does  not  take  any  exception  at  the  trial,  he  is  understood  to 
waive  it  The  exception  need  not,  indeed,  then  be  put  into  form,  01 
written  out  at  large  and  signed ;  but  it  is  sufficient  that  it  is  taken, 
and  the  right  reserved  to  put  it  into  form,  within  the  time  prescribed 
by  the  practice  or  rules  of  the  court.  We  do  not  find  any  copy  of 
the  will  or  any  probate  or  certificate  thereof  in  the  record,  or  any 
registration  thereof;  and  it  is,  therefore,  impossible  for  us  to  say 
whether  the  ground  assumed  in  the  first  part  of  the  objection  is  well 
founded  or  not  This  leads  us  strongly  to  the  inference,  that  the 
objection  was  intentionally  waived  at  the  trial.  The  second  ground 
is  clearly  unmaintainable ;  for,  if  the  registration  was  rightfully  made 
in  Tennessee,  it  has  relation  backwards;  and  the  time  of  the  registra- 
tion is  wholly  immaterial,  whether  before  or  after  the  institution 
of  the  suit 

Another  objection  made  by  the  defendants  at  the  trial  was  to  the 
evidence  of  title  offered  by  the  lessors  of  the  plaintiff,  upon  the 
ground  that  this  title  was  a  tenancy  in  common,  which 
would  not  in  *law  support  a  joint  demise.  This  objection  [  *212  ] 
was  overruled,  with  an  intimation  that  the  point  would  be 
considered  on  a  motion  for  a  new  trial  No  exception  was  taken  to 
this  ruling  of  the  court,  and  the  new  trial  was,  upon  the  motion, 
afterwards  refused.  The  party  not  taking  any  exception,  and  acquiesc- 
ing in  the  intimation  of  the  court,  must  be  understood  to  waive  the 
point  as  a  matter  of  error ;  and  to  insist  upon  it  only  as  a  matter  for 
a  new  trial.  But  it  is  unnecessary  to  decide  the  point  upon  this 
ground ;  for,  in  the  State  of  Tennessee,  the  uniform  practice  has  been, 
for  tenants  in  common  in  ejectment,  to  declare  on  a  joint  demise,  and 
to  recover  a  part  or  the  whole  of  the  premises  declared  for,  according 
to  the  evidence  of  title  adduced.  This  was  expressly  decided  by  the 
court  in  Barrow's  Lessee  v.  Nave,  2  Yerger's  Rep.  227,  228 ;  and  on 
that  occasion  the  court  added  that  this  practice  had  never  been  drawn 
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in  question,  as  far  as  they  knew  or  could  ascertain ;  and  in  fact,  no 
other  probably  could  be  permitted  after  the  act  of  1801,  c  6,  §  60, 
which  provided,  "  that  after  issue  joined  in  any  ejectment  on  the  title 
only,  no  exceptions  to  form  or  substance  shall  be  taken  to  the  declara- 
tion in  any  court  whatever.'1 

The  judgment  of  the  circuit  court  is  therefore  affirmed,  with  costs, 

12  F.  611,667;  HP.  358;  6H.  288;  10  H.  627;  16H.14;  9  W.  60S. 
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Company. 

11  P.  213. 

A  loss  by  fire  intentionally  set  by  the  master  and  crew  with  a  barratrous  intent,  is  a  loss  by 
barratry,  and  cannot  be  recovered  for  under  a  policy,  not  insuring  against  barratry,  speci- 
fically. 

Whether  the  risk  of  barratry  is'  taken,  or  not,  a  loss  whose  proximate  cause  was  a  peril 
insured  against,  is  within  the  policy,  though  remotely  occasioned  by  the  negligence  of 
the  master  and  crew. 

▲  fire  which  causes  an  explosion,  and  thus  a  loss,  is  the  proximate  eause  of  that  lose. 

The  questions  certified,  are  stated  in  the  opinion  of  the  court 
Crittenden,  for  the  defendants* 
No  counsel  contrd. 

[  *  218  ]      *  Story,  J.,  delivered  the  opinion  of  the  court 

This  is  a  case  certified  to  us  from  the  circuit  court  for  the 
district  of  Kentucky  upon  certain  questions  upon  which  the  judges 
of  that  court  were  opposed  in  opinion. 

The  action  was  brought  by  Waters,  the  plaintiff,  on  a  policy  of 
insurance  underwritten  by  the  Merchants'  Louisville  Insurance  Com- 
pany, whereby  they  insured  and  caused  to  be  insured,  the  plaintiff 
"lost  or  not  lost,  in  the  sum  of  $6,000  on  the  steamboat  Lioness, 
engine,  tackle,  and  furniture,  to  navigate  the  western  waters  usually 
navigated  by  steamboats,  particularly  from  New  Orleans  to  Natchi- 
toches on  Red  River,  or  elsewhere,  the  Missouri  and  Upper  Missis- 
sippi excepted;  (Captain  Waters  having  the  privilege  of  placing 
competent  masters  in  command  at  any  time,  $6,000  being  insured 
at  New  Albany,  Indiana ;)  whereof  William  Waters  is  at  present 
master ;  beginning  the  adventure  upon  the  said  steamboat,  from  the 
13th  of  September,  1832,  at  twelve  o'clock,  meridian,  and  to  continue 
and  endure  until  the  12th  of  September,  1833,  at  twelve  o'clock, 

meridian  (twelve  months)."     The  policy  further  provided, 
[  *  219  ]  *  that  w  It  shall  be  lawful  for  the  said  steamboat,  during 

*aid  time,  to  proceed  to,  touch  and  stay  at,  any  point  or 
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points,  place  or  places,  if  thereunto  obliged  by  stress  of  weather  or 
other  unavoidable  accidents,  also  at  the  usual  landings  for  wood  and 
refreshments,  and  for  discharging  freight  and  passengers,  without 
prejudice  to  this  insurance.  Touching  the  adventures  and  perils, 
which  the  aforesaid  insurance  company  is  contented  to  bear  ;  they 
are  of  the  rivers,  fire,  enemies,  pirates,  assailihg  thieves,  and  all  other 
losses  and  misfortunes,  which  shall  come  to  the  hurt,  detriment,  or 
damage  of  the  said  steamboat,  engine,  tackle,  and  furniture,  accord- 
ing to  the  true  intent  and  meaning  of  this  policy."  The  premium 
was  nine  per  cent  The  declaration  avers  a  total  loss ;  and  that  the 
said  steamboat  and  appurtenances  insured,  "were,  by  the  adventures 
and  perils  of  fire  and  the  river,  exploded,  sunk  to  the  bottom  of  Red 
River  aforesaid,  and  utterly  destroyed." 

The  defendants  pleaded  six  several  pleas,  to  which  a  demurrer  was 
put  in  by  the  plaintiff;  and  in  the  consideration  of  the  demurrer,  the 
following  questions  and  points  occurred :  — 

1.  Does  the  policy  cover  a  loss  of  the  boat  by  a  fire  caused  by  the 
barratry  of  the  master  and  crew  ? 

2.  Does  the  policy  cover  a  loss  of  the  boat  by  fire,  caused  by  the 
uegligence,  carelessness,  or  unskilfulness  of  the  master  and  crew  of 
the  boat,  or  any  of  them  ? 

3.  Is  the  allegation  of  the  defendants  in  their  pleas,  or  either  of 
them,  to  the  effect  that  the  fire,  by  which  the  boat  was  lost,  was 
caused  by  the  carelessness,  or  the  neglect,  or  unskilful  conduct  of  the 
master  and  crew,  a  defence  to  this  action  ? 

4.  Are  the  said  pleas,  or  either  of  them  sufficient  ? 

These  questions  constituted  the  points  on  which  the  division  of 
the  judges  took  place  in  the  court  below ;  and  they  are  those  upon 
which  we  are  now  called  to  deliver  our  opinion  upon  the  argument 
had  at  the  bar. 

As  we  understand  the  first  question,  it  assumes  that  the  fire  was 
directly  and  immediately  caused  by  the  barratry  of  the  master  and 
crew,  as  the  efficient  agents ;  or,  in  other  words,  that  the  fire  was 
communicated  and  occasioned  by  the  direct  act  and  agency  of  the 
master  and  crew,  intentionally  done  from  a  barratrous  purpose.  In 
this  view  of  it,  we  have  no  hesitation  to  say,  that  a  loss  by  fire  caused 
by  the  barratry  of  the  master  or  crew,  is  not  a  loss  within  the  policy. 
Such  a  loss  is  properly  a  loss  attributable  to  the  barratry, 
as  its  •  proximate  cause,  as  it  concurs  as  the  efficient  agent,  [  *  220  ] 
with  the  element,  eo  instantly  when  the  injury  is  produced. 
If  the  master  or  crew  should  barratrously  bore  holes  in  the  bottom 
of  the  vessel,  and  the  latter  should  thereby  be  filled  with  water  and 
sink,  the  loss  would  properly  be  deemed  a  loss  by  barratry,  and  not 
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by  a  peril  of  the  seas  or  off  livers,  though  the  flow  of  the  water  should 
cooperate  in  producing  the  sinking. 

The  second  question  raises  a  different  point,  whether  a  loss  by  fire, 
remotely  caused  by  the  negligence,  carelessness,  or  unskilfolness  of 
the  master  and  crew  of  the  vessel,  is  a  loss  within  the  true  intent  and 
meaning  of  the  policy.  *  By  unskilfulness,  as  here  stated,  we  do  not 
understand  in  this  instance,  a  general  unskilfulness,  such  as  would  be 
a  breach  of  the  implied  warranty  of  competent  skill  to  navigate  and 
conduct  the  vessel ;  but  only  unskilfulness  in  the  particular  circum- 
stances remotely  connected  with  the  loss.  In  this  sense,  it  is  equiva- 
lent to  negligence  or  carelessness  in  the  execution  of  duty,  and  not 
to  incapacity. 

This  question  has  undergone  many  discussions  in  the  courts  of 
England  and  America,  and  has  given  rise  to  opposing  judgments  in 
the  two  countries.  As  applied  to  policies  against  fire  on  land,  the 
doctrine  has  for  a  great  length  of  time  prevailed,  that  losses  occa- 
sioned by  the  mere  fault  or  negligence  of  the  assured  or  his  servants, 
unaffected  by  fraud  or  design,  are  within  the  protection  of  the  poli- 
cies ;  and  as  such  recoverable  from  the  underwriters.  It  is  not  certain 
upon  what  precise  grounds  this  doctrine  was  originally  settled.  It 
may  have  been  from  the  rules  of  interpretation  applied  to  such  poli- 
cies containing  special  exceptions,  and  not  excepting  this ;  or  it  may 
have  been,  and  more  probably  was  founded  upon  a  more  general 
ground,  that  as  the  terms  of  the  policy  covered  risks  by  fire  generally, 
no  exception  ought  to  be  introduced  by  construction,  except  that  of 
fraud  of  the  assured,  which  upon  the  principles  of  public  policy  and 
morals,  was  always  to  be  implied.  It  is  probable,  too,  that  the  con- 
sideration had  great  weight,  that  otherwise  such  policies  would 
practically  be  of  little  importance,  since,  comparatively  speaking, 
few  losses  of  this  sort  would  occur  which  could  not  be  traced  back  to 
some  carelessness,  neglect,  or  inattention  of  the  members  of  the 
family. 

Be  the  origin  of  it,  however,  what  it  may,  the  doctrine  is  now 
firmly  established  both  in  England  and  America.  We  had  occasion 
to  consider  and  decide  the  point  at  the  last  term,  in  the  case 
[  •  221  ]  of  the  *  Columbia  Insurance  Company  of  Alexandria  v. 
Lawrence,  10  Pet  517,  518 ;  which  was  a  policy  against 
the  risk  of  fire  on  land.  The  argument  addressed  to  us  on  that 
occasion,  endeavored  to  establish  the  proposition,  that  there  was  no 
real  distinction  between  policies  against  fire  on  land  and  at  sea ;  and 
that  in  each  case  the  same  risks  were  included,  and  that  as  the  risk 
of  loss  by  fire  occasioned  by  negligence  was  not  included  in  a  marine 
policy,  unless  that  of  barratry  was  also  contained  in  the  same  policy. 
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it  followed,  that  as  the  latter  risk  was  not  taken  on  a  land  policy,  no 
recovery  could  be  had.  In  reply  to  that  argument,  the  court  made 
the  comments  which  have  been  alluded  to  at  the  bar,  and  the  correct- 
ness of  which  it  becomes  now  necessary  to  decide. 

It  is  certainly  somewhat  remarkable  that  the  question  now  before 
us  should  never  have  been  directly  presented  in  the  American  or  En- 
glish courts,  viz:  whether,  in  a  marine  policy,  (as  this  may  well 
enough  be  called)  where  the  risk  of  fire  is  taken,  and  the  risk  of 
barratry  is  not,  (as  is  the  predicament  of  the  present  case,)  a  loss  by 
fire,  remotely  caused  by  negligence,  is  a  loss  within  the  policy.  But 
it  is  scarcely  a  matter  of  less  surprise,  considering  the  great  length 
of  time  during  which  policies  against  both  risks  have  been  in  con- 
stant use  among  merchants,  that  the  question  of  a  loss  by  negligence 
in  a  policy  against  both  risks,  should  not  have  arisen  in  either  counr 
try  until  a  comparatively  recent  period. 

If  we  look  to  the  question  upon  mere  principle,  without  reference 
to  authority,  it  is  difficult  to  eseape  from  the  conclusion  that  a  loss 
by  a  peril  insured  against,  and  occasioned  by  negligence,  is  a  loss 
within  a  marine  policy,  unless  there  be  some  other  language  in  it 
which  repels  that  conclusion.  Such  a  loss  is  within  the  words,  and 
it  is  incumbent  upon  those  who  seek  to  make  any  exception  from 
the  words,  to  show  that  it  is  not  within  the  intent  of  the  policy. 
There  is  nothing  unreasonable,  unjust,  or  inconsistent  with  public 
policy,  in  allowing  the  insured  to  insure  himself  against  all  losses 
from  any  perils  not  occasioned  by  his  own  personal  fraud.  It  was 
well  observed  by  Mr.  Justice  Bailey,  in  delivering  the  opinion  of  the 
court  in  Bush  v.  The  Royal  Exchange  Assurance  Company,  2  Barn. 
&  Aid.  79 ;  after  referring  to  the  general  risks  in  the  policy,  that  "  1he 
object  of  the  assured  certainly  was  to  protect  himself  against  all  the 
risks  incident  to  a  marine  adventure.  The  underwriter  being  there- 
fore liable,  primd  facie9  by  the  express  terms  of  the  policy,  it  lies 
upon  him  to  discharge  himself.  Does  he  do  so  by  showing 
that  the  *  fire  arose  from  the  negligence  of  the  master  and  [  *  222  ] 
mariners  ?  "  "  If,  indeed,  the  negligence  of  the  master  would 
exonerate  the  underwriter  from  responsibility,  in  case  of  a  loss  by  fire, 
it  would  also  in  cases  of  a  loss  by  capture,  or  perils  of  the  sea.  And 
it  would,  therefore,  constitute  a  good  defence  in  an  action  upon  a 
policy,  to  show,  that  the  captain  had  misconducted  himself  in  the 
navigation  of  the  ship,  or  that  he  bad  not  resisted  an  enemy  to  the 
utmost  of  his  power."  There  is  great  force  in  this  reasoning,  and 
the  practical  inconvenience  of  carving  out  such  an  implied  exception 
from  the  general  peril  in  the  policy,  furnishes  a  strong  ground  against 
it ;  and  it  is  to  be  remembered  that  the  exception  is  to  be  created  by 
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construction  of  the  court,  and  is  not  found  in  the  terms  of  the  policy. 
The  reasons  of  public  policy,  and  the  presumption  of  intention  in  the 
parties  to  make  such  an  exception,  ought  to  be  very  clear  and  une- 
quivocal, to  justify  the  court  in  such  a  course.  So  far  from  any  such 
policy  or  presumption  being  clear  and  unequivocal,- it  may  be  affirm- 
ed that  they  lean  the  other  way.  The  practical  inconvenience  of 
creating  such  an  exception  would  be  very  great.  Lord  Tenterden 
alluded  to  it  in  Walker  v.  Maitland,  5  Barn.  &  Aid.  174.  "  No  de- 
cision (said  he)  can  be  cited,  wherein  such  a  case  (the  loss  by  a  peril 
of  the  sea)  the  underwriters  have  been  held  to  be  excused  in  con- 
sequence of  the  loss  having  been  remotely  occasioned  by  the  negli- 
gence of  the  crew.  I  am  afraid  of  laying  down  any  such  rule.  It 
will  introduce  an  infinite  number  of  questions,  as  to  the  quantum  of 
care,  which,  if  used,  might  have  prevented  the  loss.  Suppose,  for 
instance,  the  master  were  to  send  a  man  to  the  masthead  to  look  out, 
and  he  falls  asleep,  in  consequence  of  which  the  vessel  runs  upon  a 
rock,  or  is  taken  by  the  enemy ;  in  that  case  it  might  be  argued,  as 
here,  that  the  loss  was  imputable  to  the  negligence  of  one  of  the 
crew,  and  that  the  underwriters  are  not  liable.  These,  and  a  variety 
of  other  such  questions,  would  be  introduced,  in  case  our  opinion 
were  in  favor  of  the  underwriters."  His  lordship  might  have  stated 
the  argument  from  inconvenience,  even  in  a  more  general  form.  If 
negligence  of  the  master  or  crew,  were  under  such  circumstances  a 
good  defence,  it  would  be  perfectly  competent  and  proper  to  exam- 
ine on  the  trial  any  single  transaction  of  the  whole  voyage,  and 
every  incident  of  the  navigation  of  the  whole  voyage,  whether  there 
was  due  diligence  in  all  respects,  in  hoisting  or  taking  in  sail,  in 
steering  the  course,  in  trimming  the  ship,  in  selecting  the  route,  in 

stopping  in  port,  in  hastening  or  retarding  the  operations  of 
[  *  223  ]  the  *  voyage,  for  all  these  might  be  remotely  connected  with 

the  loss.     If  there  had  been  more  diligence,  or  less  negli- 
gence, the  peril  might  have  been  avoided  or  escaped,  or  never  en- 
countered at  all.     Under  such  circumstances,  the  chance  of  a  recovery 
upon  a  policy  for  any  loss,  from  any  peril  insured  against,  would  of 
itself  be  a  risk  of  no  inconsiderable  hazard. 

This  is  not  all ;  we  must  interpret  this  instrument  according  to  the 
known  principles  of  the  common  law.  It  is  a  well  established  prin- 
ciple of  that  law,  that  in  all  cases  of  loss  we  are  to  attribute  it  to  the 
proximate  cause,  and  not  to  any  remote  cause ;  causa  proximo,  nan 
remota  spectatur,  and  this  has  become  a  maxim  not  only  to  govern 
other  cases,  but  (as  will  be  presently  shown)  to  govern  cases  arising 
under  policies  of  insurance.  If  this  maxim  is  to  be  applied,  it  dis- 
poses of  the  whole  argument  in  the  present  case,  and  why  it  should 
not  be  so  applied  we  are  unable  to  see  any  reason 
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Let  us  now  look  to  the  authorities  upon  the  point.  In  Busk  v. 
The  Royal  Exchange  Assurance  Company,  2  Barn.  &  Aid.  73, 
the  very  point  came  before  the  court  The  policy  covered  the  risk 
by  fire,  and  the  question  made  was,  whether  the  fact  that  the  loss  of 
the  ship  by  fire,  occasioned  by  the  negligence  of  the  crew,  was  a 
good  defence.  The  court  held  that  it  was  not.  In  that  case  the  pol- 
icy also  included  the  risk  of  barratry ;  and  it  is  now  said  that  the 
decision  of  the  court  turned  wholly  upon  that  consideration,  the  court 
being  of  opinion  that  in  a  policy,  where  the  underwriter  takes  the 
superior  risk  of  barratry,  there  is  no  ground  to  infer  that  he  does  not 
mean  to  take  the  inferior  risk  of  negligence ;  .it  is  certainly  true  that 
the  court  do  rely  in  their  judgment  upon  this  circumstance ;  and 
it  certainly  does  fortify  it  But  there  is  no  reason  to  say  that  the 
court  wholly  relied  upon  it,  and  that  it  constituted  the  exclusive 
ground  of  the  judgment ;  on  the  contrary,  Mr.  Justice  Bayley,  in  de- 
livering the  opinion,  takes  pains  in  the  earlier  part  of  that  opinion  to 
state,  and  to  rely  upon  the  maxim  already  stated.  He  said,  "  in  our 
law,  at  least,  there  is  no  authority  which  says  that  the  underwriters 
are  not  liable  for  a  loss,  the  proximate  cause  of  which  is  one  of  the 
enumerated  risks  ;  but  the  remote  cause  of  which  may  be  traced  to 
the  misconduct  of  the  master  and  mariners."  "  It  is  certainly  a  strong 
argument  against  the  objection  now  raised  for  the  first  time,  that  in 
the  great  variety  of  cases  upon  marine  policies,  which  have  been  the 
subjects  of  litigation  in  courts  of  justice,  (the  tacts  of  many  of 
which  must  have  presented  a  ground  for  such  a  defence,) 
•no  such  point  has  ever  been  made."  In  Walker  v.  Mait-  [  *  224  ] 
land,  5  Barn.  &  Aid.  173,  a  similar  question  was  presented, 
where  the  maxim  was  still  more  strongly  indicated,  as  the  general, 
though  not  as  the  exclusive  ground  of  the  judgment ;  the  case  of 
Bishop  v.  Pentland,  7  Barn.  &  Cresw.  219,  turned  exclusively  upon 
the  very  ground  of  the  maxim ;  and  not  a  single  judge  relied  upon 
the  policy,  as  containing  the  risk  of  barratry.  Indeed,  it  does  not 
appear  that  the  risk  of  barratry  was,  in  that  case,  in  the  policy.  Mr. 
Justice  Bayley,  on  that  occasion,  put  the  former  cases  as  having  been 
expressly  decided  upon  this  maxim.  His  language  was,  "  the  cases 
of  Busk  t?.  The  Royal  Exchange  Assurance  Company,  and  Walker 
v.  Maitland,  establish  as  a  principle  that  the  underwriters  are  liable 
for  a  loss,  the  proximate  cause  of  which  is  one  of  the  enumerated 
risks,  though  the  remote  cause  may  be  traced  to  the  negligence  of  the 
master  and  mariners." 

Then  came  the  case  of  the  Patapsco  Insurance  Company  v  Coul- 
ter, 3  Pet  222,  where  the  loss  was  by  fire,  and  barratry  also  was 
insured  against     The  court  on  that  occasion  held,  that  in  such  a 
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policy,  a  loss  which  was  remotely  caused  by  the  master  or  the  crew, 
was  a  risk  taken  in  the  policy,  and  the  doctrine  in  the  English  cases 
already  cited,  was  approved.  It  is  true  that  the  court  lay  great  stress 
on  the  fact  that  barratry  was  insured  against ;  but  it  may  also  be 
stated  that  this  ground  was  not  exclusively  relied  on,  for  the  court 
expressly  refer  to  and  adopt  the  doctrine  of  the  English  cases,  that 
the  proximate  and  not  the  remote  cause  of  a  loss  is  to  be  looked 
to.  It  is  known  to  those  of  us  who  constituted  a  part  of  the  court 
at  that  time,  that  a  majority  of  the  judges  were  then  of  opinion 
for  the  plaintiff,  upon  this  last  general  ground,  independently  of  the 
other. 

It  Was  under  these  circumstances  that  the  case  of  the  Columbia 
Insurance  Company  of  Alexandria  v.  Lawrence,  10  Pet.  507,  came 
on  for  argument ;  and  the  court  then  thought,  that  in  marine  policies, 
whether  containing  the  risk  of  barratry  or  not,  a  loss  whose  proximate 
cause  was  a  peril  insured  against,  is  within  the  protection  of  the 
policy ;  notwithstanding  it  might  have  been  occasioned  remotely  by 
the  negligence  of  the  master  and  mariners.  We  see  no  reason  to 
change  that  opinion,  and  on  the  contrary,  upon  the  present  argument, 
we  are  confirmed  in  it. 

The  3d  and  4th  questions  are  completely  answered  by  the  reason- 
ing already  stated.  Those  pleas  contain  no  legal  defence  to  the 
action  in  the  form  and  manner  in  which  they  are  pleaded ;  and  are 

not  sufficient  to  bar  a  recovery  by  the  plaintiff.1 
[  *  225  ]  *  Some  suggestion  was  made  at  the  bar,  whether  the  ex- 
plosion, as  stated  in  the  pleas,  was  a  loss  by  fire  or  by  ex- 
plosion merely.  We  are  of  opinion  that,  as  the  explosion  was 
caused  by  fire,  the  latter  was  the  proximate  cause  of  the  loss. 
The  5th  plea  turns  upon  a  different  ground.  It  is,  that  the  taking  of 
gunpowder  on  board  was  an  increase  of  the  risk.  If  the  taking  of 
the  gunpowder  on  board  was  not  justified  by  the  usage  of  the  trade, 
and  therefore  was  not  contemplated  as  a  risk  by  the  policy,  there 
might  be  great  reason  to  contend  that,  if  it  increased  the  risk,  the 
loss  was  not  covered  by  the  policy.  But  in  our  opinion  the  facts  are 
too  defectively  stated  in  the  5th  plea  to  raise  the  question. 

Our  opinion  will  be  certified  to  the  circuit  court  accordingly.  On 
the  first  question,  in  the  negative;  on  the  2d  question,  in  the  affirma- 
tive ;  and  on  the  3d  and  4th  questions,  in  the  negative. 

6  H.  344. 


1  These"  pleas,  in  effect,  averred  negligence  by  the  servants  of  the  assured ;  some  of 
them  in  general  terms,  others  showing  specific  acta  of  negligence,  but  no  one  of  then 
averring  any  fraudulent  intent. 
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The  State  of  Rhode  Island  v«  The  State  of  Massachusetts. 

11  P.  226. 

Green,  the  attorney-general  of  the  State  of  Rhode  Island,  moved 
for  a  continuance  of  this  cause,  upon  the  ground  that  Hazard,  who 
was  associated  with  him  as  counsel,  and  relied  on  to  close  the  argu- 
ment, had  recently  become  too  ill  to  attend,  and  there  was  not  time  to 
employ  and  instruct  other  counsel  Austin,  the  attorney-general  of 
Massachusetts,  opposed  the  motion. 

*  Taney,  C.  J.,  on  the  day  following  the  argument  on  the  [  *  228  ) 
motion,  said :   The  court  had  decided  to  order  the  cause  to 
be  continued.  4  h.  591. 


Thomas  Jackson,  a  citizen  of  the  State  of  Virginia,  and  others,  citi- 
zens of  that  State,  v.  The  Reverend  William  E.  Ashton,  a  citizen 
of  the  State  of  Pennsylvania. 

11  P.  929. 

A  question  of  fact  whether  a  bond  and  mortgage  were  obtained  by  the  use  of  undue  influence. 

by  a  clergyman. 

The  case  is  stated  in  the  opinion  of  the  court. 

Key,  for  the  appellants. 

Ingersoli\  for  the  appellee. 

*  APLean,  J.,  delivered  the  opinion  of  the  court.  [  *  244  ] 

This  suit  in  chancery  is  brought  before  this  court,  by  an 
appeal  from  the  decree  of  the  circuit  court  of  Pennsylvania. 

The  appellants,  who  are  the  devisees  of  Maria  Goodwin,  brqughf 
their  bill  to  set  aside  a  bond  and  mortgage  executed  by  Maria  Good- 
win, and  her  trustee,  Kenneth  Jewell,  to  the  defendant,  on 
the  5th  *  of  January,  1829,  to  secure  the  payment  of  $3,000.  [  *  245  ] 
The  bill  represents  that  the  mortgage  was  given  without 
consideration ;  that  shortly  after  the  deeease  of  Thoipas  Goodwin, 
the  husband  of  Mrs.  Goodwin,  which  took  place  in  Fefr-qaxy,  1828, 
the  defendant  stated  to  ber  that  he  had  a  demand  against  her  has* 
band,  to  whom  she  had  been  much  attached,  and  who  had  treate4 
him  extremely  ill ;  that  he  had  it  in  his  power  to  render  his  mejnory 
odious,  by  exposing  his  conduct;  but  that  he  would  copcpal  the 
transaction,  if  she  would  execute  a  mortgage  to  him  on  her  own 
property,  to  secure  the  debt ;  that  she  refused  to  execute  the  mort- 
gage, or  give  any  other  security,  by  the  advice  of  her  counsel ;   aqd 
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afterwards  avoided  his  visits  to  get  clear  of  his  importunities ;  that 
shortly  after  this,  Mrs.  Goodwin  was  taken  ill,  and  being  executrix, 
her  husband's  affairs  pressed  much  upon  her,  and  she  fell  into  a  low 
nervous  state  of  spirits,  which  impaired  her  memory  and  affected  her 
mind ;  that  whilst  she  was  in  this  state,  the  defendant  renewed  his 
visits,  and  professing  great  kindness  for  her,  took  upon  himself  the 
management  of  her  business ;  and,  having  gained  her  confidence, 
prevailed  upon  her,  in  the  absence  of  any  friend  or  legal  adviser,  to 
execute  the  mortgage,  and  a  corresponding  bond ;  and  to  direct  that 
her  trustee  should  join  in  the  execution ;  the  defendant,  as  a  clergy- 
man, saying  she  ought  to  do  so ;  that  these  representations  had  great 
influence  on  Mrs.  Goodwin,  who  was  a  woman  of  devout  religious 
feelings. 

The  complainants  further  represent,  that  at  the  time  the  bond  and 
mortgage  were  executed,  Mrs.  Goodwin  was  utterly  incapable  of 
understanding  or  comprehending  their  meaning  and  effect ;  that  after 
the  death  of  Mrs.  Goodwin,  the  defendant  stated  to  the  complain- 
ants, that  the  mortgage  was  executed  as  collateral  security  for  any 
sum  that  might  be  due  to  him  from  the  estate  of  Thomas  Goodwin, 
deceased. 

In  his  answer,  the  defendant  admits  the  execution  of  the  bond  and 
mortgage,  and  states  that  in  1822,  being  about  to  receive  a  sum  of 
money,  he  consulted  Thomas  Goodwin,  who  was  then  a  broker  in 
Philadelphia,  in  what  way  he  could  most  advantageously  invest  it ; 
that  Goodwin  advised  him  to  leave  the  money  in  his  hands,  and  that 
he  would  loan  it  out  on  good  security.  That  the  defendant,  in  pur- 
suance of  this  advice,  placed  03,400  in  his  hands ;  and  also  loaned 
him  $275,  and  took  his  notes  by  way  of  acknowledgment. 

That  Goodwin  received  a  bond  and  mortgage  for  02,600, 
[  •  246  )  in  *  favor  of  defendant,  from  Samuel  Jones,  covering  an 
estate  which  was  under  prior  mortgages,  for  02,500,  which, 
with  the  money  of  the  defendant,  Goodwin  was  to  satisfy ;  but  that 
he  paid  but  01,000  of  the  amount  and  fraudulently  withheld  the  bal- 
ance. And  to  cover  this  fraud,  that  he  obtained  from  the  recorder  of 
deeds,  copies  of  the  prior  mortgages  on  the  estate  of  Jones ;  and  at 
the  foot  of  the  certificate  of  the  recorder,  wrote  himself  "  paid  and 
satisfied ; "  and  then  exhibited  the  papers  to  Jones  and  the  defendant, 
to  show  that  he  had  discharged  the  mortgages.  And  as  there  also 
remained  on  the  estate  a  prior  lien  of  a  judgment  for  0700,  that 
Goodwin  took  a  bond  of  indemnity  from  Jones  against  it. 

That  defendant  often  solicited  Goodwin  to  deliver  up  to  him  the 
mortgage,  which  under  various  pretexts  he  declined  doing,  but  assured 
the  defendant  that  he  had  discharged  the  prior  mortgages ;  at  length 
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the  defendant  becoming  uneasy,  he  called  at  the  recorder's  office,  and 
there  found  that  the  mortgage  for  $1,500  had  not  been  discharged, 
and  that  the  indorsement  upon  it  of  "  paid  and  satisfied,"  must  have 
been  made  by  Goodwin.  On  the  same  day  that  the  defendant  made 
this  discovery,  Goodwin  informed  him  that  he  was  about  to  stop 
payment ;  but  he  assured  the  defendant  that  he  should  not  lose  a 
cent. 

Goodwin  admitted  to  the  defendant  that  he  had  used  the  money 
lor  his  own  purposes,  instead  of.  paying  off  the  mortgage ;  and  that 
he  had  deceived  both  the  defendant  and  Jones.  And  at  the  same 
time,  Goodwin  placed  a  mortgage  in  the  hands  of  the  defendant  for 
$2,575,  to  secure  him  against  the  mortgage  on  the  property  of  Jones, 
which  should  have  been  discharged*  That  Goodwin  assured  him  the 
property  mortgaged  was  unincumbered,  which  was  untrue,  and  the 
defendant  reproached  Goodwin  with  having  again  deceived  him,  and 
threatened  him  with*  an  exposure,  unless  he  should  make  payment  or 
give  security.  Goodwin  replied,  u  What  can  you  do  ?  If  you  push 
me,  I  will  take  the  benefit  of  the  insolvent  law;"  the  defendant 
rejoined,  u  Have  you  forgotten  the  certificate  which  you  forged  ?  My 
attorney  informs  me,  that  if  Mr.  Jones,  or  myself,  shall  come  into 
court  with  that  certificate,  that  you  would  be  in  danger  of  being  sen- 
tenced to  hard  labor."  Goodwip  became  alarmed,  and  6tated  that 
he  would  sell  the  property  and*  make  good  the  deficiency,  if  the  de- 
fendant would  not  expose  him. 

This  conversation  took  place  in  the  presence  of  Mrs.  Goodwin, 
who,  when  the  defendant  was  leaving  the  house,  accompa- 
nied him  *  to  the  door,  appealed  to  his  friendship  for  her,  [  *  247  ] 
entreated  him  not  to  expose  the  transaction,  declared  that 
she  would  not  have  it  known,  especially  in  the  church,  and  among 
the  congregation  at  Blockley,  for  any  consideration  whatever.  She 
added,  that  Mr.  Goodwin  would  sell  the  property,  and  make  provis- 
ion for  the  payment ;  and  that  she  would  make  up  the  deficiency 
out  of  her  separate  estate ;  and  neither  the  defendant  nor  his  child, 
whose  deceased  mother  she  greatly  esteemed,  should  lose  any  thing. 

A  few  days  after  this,  Mrs.  Goodwin  saw  the  certificate,  and  ac- 
knowledged that  it  was  in  the  handwriting  of  her  husband ;  and  she 
again  entreated  the  defendant  not  to  expose  him,  and  said  she  would 
pay  him  if  her  husband  did  not.  This  assurance  was  frequently 
repeated  on*  various  occasions  up  to  the  death  of  Goodwin,  which 
took  place,  suddenly,  in  February,  1828*  At  the  moment  of  his 
death,  Mrs.  Goodwin  sent  for  the  defendant,  desired  him  to  superin- 
tend the  interment,  and  she  threw  herself  upon  his  kindness  for  con* 
■elation.  After  the  interment,  the  defendant  spent  the  evening  witfa 
vol.  xii.  35 
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Mrs.  Goodwin,  engaged  in  religious  conversation ;  and  being  about 
to  leave,  she  said,  Mr.  Ashton,  I  hope  you  will  not  forsake  me.  If 
you  cannot  come  in  toe  daytime,  come  in  the  evening,  and  pray 
with  me.  I  will  be  pleased  to  see  you  at  any  time ;  and  as  soon  as 
I  get  a  little  over  my  trouble  I  will  fulfil  my  promise  and  settle  with 
you.  The  defendant  replied,  that  he  hoped  she  would  not  let  \m 
concern  trouble  her  at  that  time ;  that  it  gave  him  not  a  moment's 
uneasiness. 

This  promise  was  repeated  by  Mrs.  Goodwin  again  and  again,  and 
on  one  occasion,  when  the  defendant  was  ill,  she  expressed  uneasi- 
ness lest  he  might  die  before  the  matter  was  arranged.  On  consult- 
ing counsel,  she  was  advised  to  do  nothing  with  her  property  for  a 
year,  and  he  refused  to  draw  a  deed  But  she  said  the  advice  was 
unjust,  that  she  would  pay  the  defendant,  and  felt  herself  bound  to 
do  so  as  a  Christian.  And  she  delivered  a  covenant  to  the  defendant, 
binding  herself  to  make  good  the  deficiency,  should  there  be  one,  on 
the  sale  of  her  husband's  estate.  Up  to  this  time,  the  defendant  had 
not  expressed  a  desire  to  Mrs.  Goodwin  that  she  should  pay  any  part 
of  her  husband's  debt 

In  December,  1828,  defendant  stated  to  Mrs.  Goodwin  tbat  she  had 
acted  voluntarily  in  the  matter,  and  not  through  his  persuasion.  That 
if  he  might  be  permitted,  for  the  $r*t  time,  to  become  active  in  the 
business,  he  would  suggest,  that  as  her  property  was  held 
[  *  248  ]  in  trust,  *  the  covenant  which  she  had  executed  to  him  was 
not  valid.  She  expressed  surprise,  and  a  willingness  to  se- 
cure him ;  and  the  bond  and  mortgage  in  controversy  were  prepared 
and  executed  at  the  office  of  Thomas  Mitchell,  a  scrivener.  An 
agreement  was  executed  by  the  defendant,  declaring  that  the  bond 
and  mortgage  were  given  as  collateral  security,  &c* 

With  the  exception  of  the  execution  of  the  bond  and  mortgage, 
the  defendant  denies  all  the  material  allegations  of  the  bill. 

The  counsel  for  the  complainants  contend,  that  the  proof  sustains 
the  charges  in  the  bill ;  and  that  they  are  entitled  to  the  relief  prayed 
for  on  the  following  grounds :  — 

1.  That  there  was  no  consideration  for  the  bond  and  mortgage. 

2.  That  they  were  executed  by  a  weak  woman ;  who,  at  the  time, 
was  incapable  of  making  such  a  contract 

3.  That  they  were  extorted  by  a  threat  to  proseoute  her  husband* 

4.  That  the  relation  in  which  the  defendant  stood  to  her,  as  her 
pastor  and  religious  visitor,  and  as  agent  and  adviser  in  her  affairs, 
prohibited  any  contract  with  her ;  especially  when  made  in  the  ab- 
sence of  her  counsel  and  with  his  known  disapprobation. 

As  to  the  want  of  consideration  alleged  in  the  first  position,  it 
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must  be  observed,  that  this  is  not  an  application  to  the  court  for  the 
specific  execution  of  a  contract  \  but  to  set  one  aside  which  is  clothed 
with  the  highest  solemnities  known  to  the  law.  A  contract  under 
the  hand  and  seal  of  the  party,  duly  acknowledged,  and  placed  upon 
the  public  records.  This  deed  purports  upon  its  face  a  consideration, 
whether  it  be  considered  at  law  or  equity. 

A  court  of  chancery  will  often  refuse  to  enforce  a  contract,  specifi- 
cally, when  it  would  also  refuse  to  annul  it.  In  such  a  case,  the 
parties  are  left  to  their  remedy  at  law. 

In  the  present  case,  as  the  deed  purports  a  consideration,  it  is 
annecessary  for  the  defendant  to  prove  one ;  and  the  deed  is  not 
vitiated,  if  the  complainants  show  that  it  was  given  without  a  valua- 
ble consideration;  unless  there  be  connected  with  the  transaction, 
mistake,  deception,  incapacity,  or  fraud.  The  mortgage  deed  is  im- 
peached by  the  counsel  on  several  of  these  grounds ;  all  of  which 
will  be  considered  under  the  appropriate  heads. 

The  second  position  assumed,  is  a  want  of  capacity  in  Mrs.  Good- 
win to  make  a  contract  at  the  time  the  deed  was  executed. 

This  is  the  principal  ground  stated  in  the  bill,  and  it  covers  a  great 
portion  of  the  evidence  in  the  case.     It  is  intimately  con- 
nected with  *the  third  position  assumed,  that  the  deed  was  [  *249  } 
extorted  from  Mrs.  Goodwin  by  threats  to  prosecute  her 
husband ;  and  they  will  both  be  considered  as  one  proposition. 

Was  Mrs.  Goodwin  of  sound  and  disposing  mind,  at  the  time  t  .6 
mortgage  deed  was  executed?    Did  she  act  freely  and  voluntarily  ? 

The  answer  of  the  defendant  is  broader  than  the  allegations  in  the 
bill,  and  although  such  parts  of  the  answer  as  are  not  responsive  to 
the  bill,  are  not  evidence  for  the  defendant ;  yet  the  counsel  on  both 
sides  have  considered  the  facts  disclosed,  as  belonging  to  the  case* 
And,  if  the  facts  in  the  answer,  not  responsive  to  the  bill,  are  relied 
on  by  the  complainant's  counsel  as  admission  by  the  defendant,  he 
is  entitled,  thus  far,  to  their  full  benefit 

It  may  be  proper  also  to  observe,  that  no  admissions  in  an  answer, 
can,  under  any  circumstances,  lay  the  foundation  for  relief  under  any 
specific  head  of  equity,  unless  it  be  substantially  set  forth  in  the  bill. 

Several  years  ago,  it  seems,  the  defendant  being  a  clergyman  of 
the  Baptist  denomination,  had  the  charge  of  a  congregation  at  Block- 
ley,  in  or  near  to  Philadelphia ;  and  Mr.  and  Mrs.  Goodwin  were 
members  of  that  church*  But  some  time  before  the  deed  was  exe- 
cuted, they  removed  from  the  limits  of  that  congregation  and  resided 
in  another. 

From  the  business  of  Goodwin,  he  being  a  broker,  and  the  con- 
nection which  existed  between  him  and  the  defendant,  it  was  natural 
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that  the  defendant  should  consult  him,  as  to  the  investment  he  was 
desirous  of  making  in  1822.  And  it  is  not  extraordinary  that  the 
defendant  should  have  confided  in  the  integrity  of  Goodwin.  It 
seems  that  this  confidence  was  not  easily  shaken ;  for  although  the 
money  was  placed  in  his  hands  for  investment,  in  March,  1822,  yet 
the  defendant  did  not  discover  the  fraud  of  Goodwin,  until  the  last 
of  January,  1823 ;  and  then  another  fraud  was  practised  by  Good- 
win, by  giving  another  security  of  little  or  no  value.  It  was  under 
such  circumstances,  and  with  a  knowledge  that  Goodwin  was  about 
to  stop  payment,  that  the  defendant  called  at  his  house,  charged  him 
with  another  deception,  and  insisted  on  security  or  immediate  pay- 
ment Goodwin  threatened  him  with  taking  the  benefit  of  the  in- 
solvent act ;  and  then  the  defendant  asked  him  if  he  had  forgotten 
the  certificate  he  had  forged,  and  said  if  it  were  brought  into  court, 
he  would  be  in  danger  of  "  going  to  hard  labor." 

That  these  were  words  of  heat  and  passion,  is  evident  That  there 
was  strong  provocation,  is  equally  clear;  still,  it  had  been 
[  *  250  ]  better,  had  *  he  not  uttered  them.  The  high  and  holy  call- 
ing of  the  defendant  should  have  guarded  him  against  the 
influence  of  passion.  He  should  have  remembered  that  those  who 
are  most  skeptical,  not  unfirequently,  make  the  highest  exaction  of 
purity  in  the  station  he  occupied.  But  he  was  a  man  of  like  pas- 
sions with  others,  and  liable  to  err. 

Did  the  defendant  visit  the  house  of  Goodwin  with  the  premedi- 
tated design  of  making  this  charge,  in  order  to  extort  from  Mrs. 
Goodwin  a  promise  to  indemnify  him  ?  That  he  did,  is  most  ear- 
nestly contended  by  the  counsel  for  the  complainants;  and  he  is 
charged  with  the  greatest  impropriety  in  making  the  charge  against 
Goodwin  in  the  presence  of  his  wife. 

This  inference  is  not  authorized  by  the  facts  and  circumstances  of 
the  case. 

As  was  very  natural,  Mrs.  Goodwin  felt  great  anxiety  when  she 
heard  the  charge,  and  was  solicitous  that  her  husband  should  not  be 
exposed.  She  promised  to  make  up  any  part  of  the  debt  to  the  de- 
fendant, which  her  husband  should  be  unable  to  pay.  This  was 
about  six  years  before  Mrs.  Goodwin  executed  the  mortgage  deed. 
On  various  occasions,  during  the  lifetime  of  her  husband,  she  re- 
peated this  promise  to  the  defendant,  as  appears  from  the  evidence, 
without  his  solicitation ;  and  she  made  similar  declarations  to  other 
persons. 

As  might  be  expected,  the  intercourse  between  the  defendant  and 
the  family  of  Mr.  Goodwin  was,  perhaps,  after  this,  less  frequent 
than  it  had  been.     On  one  occasion,  however,  his  good  offices  were 
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requested,  to  prevent  the  exhibition  of  the  forged  words,  as  evidence, 
in  an  action  of  slander  brought  by  Goodwin.  He  interposed,  but 
could  not  prevent  the  evidence  from  being  offered. 

It  does  not  appear  that  the  defendant  threatened  to  commence  a 
prosecution  against  Goodwin,  but  only  said  what  he  was  informed 
would  be  the  effect  of  a  prosecution.  The  facts  do  not  justify  the 
conclusion  that  the  defendant  agreed  to  suppress  the  prosecution,  on 
consideration  of  the  promise  of  Mrs.  Goodwin.  That  he  confided  in 
her  promise  is  extremely  probable,  from  the  fact  that  he  seems  to 
have  made  little  or  no  effort  from  this  time  until  the  death  of  Good- 
win, five  years  afterwards,  to  obtain  his  monev  or  additional  security. 

At  length,  in  February,  1828,  Goodwin  died  very  suddenly.     In 
her  distress,  Mrs.  Goodwin  sent  for  the  defendant  to  superintend  the 
last  offices  to  her  departed  husband,  and  to  impart  to  her 
the  *  consolations  of  religion.     This  is  admitted  to  afford  [  *251  ] 
the  highest  evidence  of  the  confidence  which  she  reposed  in 
the  friendship  and  piety  of  the  defendant 

Did  he  abuse  that  confidence  ?  It  is  said  that  he  did.  That  he 
seized  the  occasion,  while  the  heart  of  Mrs.  Goodwin  was  broken 
under  the  weight  of  her  afflictions,  to  insinuate  himself  into  her  con- 
fidence, and  acquire  an  ascendency  over  her,  that  he  might  wring 
from  her  the  debt  of  her  husband.  And  here  the  eloquence  of  the 
counsel  has  depicted,  in  strong  colors,  the  base,  hypocritical,  and 
mercenary  spirit  of  the  defendant. 

If,  indeed,  the  picture  is  drawn  from  the  life,  and  is  not  the  work 
of  the  imagination,  it  presents  human  nature  in  so  odious  an  aspect, 
as  to  create  loathing  and  disgust. 

Called  to  give  consolation  to  a  female  overwhelmed  by  the  sudden 
death  of  a  husband,  to  whom,  with  all  his  imperfections,  she  was  ten- 
derly attached,  and  that  husband  lying  a  corpse  in  the  house,  or  just 
deposited  in  the  grave ;  can  it  be  supposed,  without  the  strongest 
evidence,  that  a  wretch  exists,  so  lost  to  all  the  better  feelings  of  the 
heart,  as  to  use  such  an  occasion  to  extort  from  the  widow  the  pay- 
ment of  a  debt  ? 

Both  Mrs.  Goodwin  and  the  defendant  have  gone  to  their  last  and 
solemn  account,  and  are  alike  beyond  the  reach  of  censure  or  praise ; 
but  no  one  could  wish  the  charge  against  the  defendant,  in  this  re- 
spect, to  be  true.  There  is  nothing  in  the  evidence  to  justify  it.  He 
did  not  name  the  subject. of  the  debt  to  Mrs.  Goodwin,  and  when  she 
mentioned  it,  as  he  was  about  taking  leave,  he  begged  her  not  to  give 
herself  any  uneasiness  on  the  subject ;  and  it  was  not  until  near  a 
year  after  this,  that  the  mortgage  deed  was  executed. 

Six  witnesses  were  examined  by  the  complainants  to  show  that  at 
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the  time  Mrs.  Go.odwin  executed  the  deed,  she  had  not  the  capacity 
to  make  a  contract,  and  that  she  labored  under  an  improper  influence 
exerted  by  the  defendant. 

Some  of  these  witnesses  resided  with  Mrs.  Goodwin,  and  they  all 
speak  of  her  being  ill,  more  or  less,  at  different  periods  of  time,  as 
well  before  as  after  the  decease  of  her  husband.  She  appears  to  have 
been  rather  of  a  dejected  and  melancholy  cast  of  mind,  and  was  often 
in  a  state  of  despondency.  Some  of  the  witnesses  speak  of  times 
when  her  mind  was  shattered  or  impaired,  while  laboring  under  phys- 
ical debility ;  and  they  state  certain  acts,  which  they  considered  as 
.  resulting  from  a  mind  somewhat  unsettled  and  wandering. 
[  *  252  ]  *  At  one  time  she  refused  to  attend  her  granddaughter  to 
church,  who  was  to  be  received  as  a  communicant ;  she  de- 
clined family  worship ;  would  sometimes  not  answer  questions ;  and 
on  returning  from  a  former  country  residence,  shortly  after  the  death 
of  her  husband,  she  seemed  to  be  agitated,  sat  down  in  a  chair,  and 
burst  into  a  flood  of  tears.  She  kept  a  boarding-house  some  time, 
and  involved  herself  in  debt  Miss  Jackson,  who  refers  to  these  cir- 
cumstances, remarks  that  she  never  knew  Mrs.  Goodwin  to  say  a 
foolish  thing,  or  do  a  foolish  act ;  and  except  on  the  occasions  speci- 
fied, her  conduct  and  conversation  were  intelligent  and  rational. 

It  would  seem  from  the  statement  of  the  witnesses,  that  she  was 
as  subject  to  depression  of  spirits  before  the  death  of  Mr.  Goodwin 
as  afterwards. 

Dr.  Beatty  attended  Mrs.  Goodwin,  as  a  physician ;  first  saw  her 
in  Lombard  street,  in  1827.  She  labored  under  great  mental  torpor, 
but  had  no  serious  organic  disease.  During  the  time  she  kept  a 
boarding-house  in  Twelfth  street  she  managed  her  own  concerns,  did 
the  principal  work  of  the  house,  and  often  went  to  market  Mr. 
Dodge  states  that  after  the  death  of  Mr.  Goodwin,  she  having  more 
business  to  transact,  was  more  active  than  she  had  been ;  but  in  two 
or  three  months  she  relapsed  into  her  former  state  of  mind,  and  seemed 
much  depressed  on  the  subject  of  her  business.  The  witness  hardly 
thinks  she  had  sufficient  capacity  to  transact  any  other  than  the  ordi- 
nary business  of  life. 

Some  of  the  witnesses  did  not  think  her  capable  of  conducting  the 
business  of  a  boarding-house ;  and  certain  acts  of  supposed  miscalcu- 
lation or  extravagance  are  named. 

It  seems  that  the  defendant  occasionally  called  to  see  Mrs.  Good- 
win, but  less  frequently  than  she  desired.  In  July,  after  the  death  of 
Mr.  Goodwin,  Miss  Long,  who  lived  with  Mrs.  Goodwin,  was  called 
down  stairs  to  witness  a  written  paper ;  and,  after  signing  it,  observed 
to  the  defendant  that  she  did  not  know  what  she  had  signed.     Mrs. 
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Goodwin  was  present  The  defendant  said  it  was  a  piece  of  writing 
between  Mrs.  Goodwin  and  himself.  Mrs.  Goodwin  once  or  twice 
expressed  herself  uneasy  about  the  business  of  the  defendant;  but 
there  is  no  evidence  that  at  any  of  his  visits  he  importuned  her  on 
the  subject  of  his  claim,  or  that  he  took  any  active  agency  in  the 
matter  until  about  the  time  the  mortgage  was  executed. 

The  scrivener  who  drew  the  bond  and  mortgage,  and  whose  son 
drew  the  defeasance,  states  that  Mrs.  Goodwin,  her  trustee, 
and  the  •  defendant  were  present  when  they  were  signed.  [  *253  ] 
Much  conversation  was  had  on  the  subject  of  the  papers, 
and  Mrs.  Goodwin  was  very  attentive  to  the  business.  She  did  not 
seem  to  be  laboring  under  any  remarkable  feebleness  of  body  or  mind. 
The  mortgage  was  intended  as  collateral  security,  and  the  defeasance 
was  drawn  on  a  separate  paper.  Since  the  commencement  of  the 
present  suit,  the  defeasance  was  handed  to  the  scrivener  by  the  de- 
fendant, who  said  he  had  borrowed  it  from  the  office ;  the  paper  had 
not  been  called  for  by  the  trustee. 

Jewell,  the  trustee  of  Mrs.  Goodwin,  states  that  the  defendant  and 
Mrs.  Goodwin  called  on  him,  and  she  observed  that  she  wished  to 
execute  a  mortgage  on  her  property,  to  secure  the  defendant  in  a 
claim  he  had  on  her  late  husband ;  and  on  being  asked  if  she  had 
consulted  Mr.  Ingraham,  her  counsel,  she  replied  that  she  had  not, 
and  that  he  had  treated  her  with  coolness.  She  said  the  mortgage 
was  intended  as  collateral  security. 

Some  time  after  this,  Mrs.  Goodwin  becoming  somewhat  embar- 
rassed in  her  circumstances,  relinquished  her  house,  and  the  defend- 
ant undertook  the  settlement  of  her  accounts. 

Some  ten  or  twelve  witnesses,  who  were  well  acquainted  with 
Mrs.  Goodwin,  before  and  after  her  husband's  death,  and  about  the 
time  the  deed  was  executed,  were  examined  by  the  defendant  to 
prove  that  she  was  of  capacity  to  contract  generally.  Some  of  these 
witnesses  had  business  with  her,  and  speak  of  her  acuteness  and  un- 
common smartness.  Others  say  that  she  was  a  woman  of  more  than 
ordinary  intelligence ;  that  on  religious  subjects  she  was  very  well 
informed.  One  of  the  witnesses  speaks  of  her  as  a  remarkably  sen- 
sible woman ;  heard  her  speak  of  the  defendant  as  having  been  in- 
jured by  her  husband,  and  that  it  was  right  he  should  be  made 
secure.  She  spoke  of  the  defendant's  kindness  in  not  prosecuting 
her  husband ;  and  said,  as  the  witness  understood,  partly  for  that, 
and  other  acts  of  kindness,  the  defendant  ought  to  be  made  secure 
from  loss. 

On  a  careful  examination  of  the  whole  evidence  as  to  the  compe- 
tency of  Mrs.  Goodwin  to  execute  the  mortgage  at  the  time  it  was 


416  SUPREME  COURT  OF  THE   UNITED   STATES. 

Jackson  v.  Ashton.    11  P. 

given,  we  are  brought  to  the  conclusion,  that  the  ground  of  inca- 
pacity is  not  sustained.  On  the  day  the  mortgage  was  executed,  she 
was  at  the  scrivener's  with  her  trustee  and  the  defendant ;  and  it  does 
not  seem  to  have  occurred,  either  to  her  trustee  or  the  scrivener,  that 
she  was  laboring  under  any  incapacity  of  mind.  She  took 
[  *  254  ]  an  *  active  part  in  the  business ;  understood  perfectly  the 
nature  of  the  writings,  and  her  whole  deportment,  on  that 
occasion,  showed  that  she  was  capable  of  acting  for  herself,  in  giving 
the  security  on  her  property. 

Prior  to  this  period,  Mrs.  Goodwin  had  given  to  the  defendant  a 
covenant  to  indemnify  him ;  this  was  the  paper  witnessed  by  Miss 
Long,  in  July,  1828,  and  which  was  supposed  not  to  be  valid ;  the 
mortgage  was  given  in  lieu  of  this  paper. 

Was  this  mortgage  deed  executed  through  any  threat  by  the  de- 
fendant, to  render  the  character  of  Goodwin  infamous  ?  There  is  not 
a  shadow  of  proof  to  sustain  this  allegation  of  the  bill,  and  it  is  de- 
nied by  the  answer. 

The  threat  must  be  carried  back  to  the  conversation  between  the 
defendant  and  Goodwin,  in  the  presence  of  his  wife,  respecting  the 
forged  certificate  ;  and  this  was  about  six  years  before  the  deed  was 
executed.  And  this  circumstance  is  relied  on  to  show  that  this  mort- 
gage was  extorted  from  Mrs.  Goodwin. 

The  forgery,  as  it  was  improperly  called,  had  been  fully  exposed  in 
the  action  of  slander  brought  by  Goodwin ;  so  that  no  apprehension, 
on  that  score,  could  have  been  felt  by  Mrs.  Goodwin.  Her  husband 
lived  about  five  years  after  the  threat ;  and  it  appears,  if,  until  the 
time  of  his  death,  he  did  not  continue  on  terms  of  particular  intimacy 
with  the  defendant,  there  seems  to  have  been  no  hostility  between 
them.  And  can  it  be  supposed,  that  the  conversation  could  have  so 
operated  on  the  mind  of  Mrs.  Goodwin,  six  years  afterwards,  as  to 
extort  from  her  the  deed  in  question  ?  The  facts  of  the  case  author- 
ize no  such  conclusion. 

Did  the  defendant  exercise  any  influence  over  the  mind  of  Mrs. 
Goodwin,  which  can  affect  the  contract  ? 

That  he  relied  on  the  repeated  assurances  given  by  her  to  indem- 
nify him  is  clear.  During  the  lifetime  of  her  husband,  he  does  not 
appear  to  have  resorted  to  any  means  to  compel  payment ;  and,  after 
the  death  of  Goodwin,  he  did  not  obtrude  himself  into  the  house  of 
mourning  as  a  creditor.  He  was  there,  but  to  perform  the  office  of  a 
comforter;  and  there  is  no  evidence  which  shows  any  improper  anxiety 
on  his  part  to  secure  his  debt.  Until  a  short  time  before  the  execu- 
tion of  the  mortgage  deed,  so  far  as  the  history  of  the  case  is  known, 
Mrs.  Goodwin  was  the  first  to  introduce  the  subject;  and,  on  one 
occasion,  expressed  no  small  anxiety  to  give  the  indemnity. 
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It  was  not  until  the  covenant  was  found  to  be  invalid 
that  he  became  *  active  in  the  business ;  and  then,  it  would  [  *  255  ] 
seem,  that  he  introduced  the  subject  in  the  most  delicate 
manner.     On  being  informed  of  the  invalidity  of  the  covenant,  she 
expressed  a  perfect  willingness  to  give  the  mortgage. 

The  mortgage  does  not  cover  the  entire  estate  of  Mrs.  Goodwin ; 
so  that,  by  giving  it,  she  did  not  strip  herself  of  the  means  of  support. 

It  seems  that  some  time  after  the  mortgage  was  executed,  on  being 
told  that  the  defendant  would  distress  her,  she  expressed  a  determi- 
nation to  dispute  the  deed ;  but,  on  being  assured  by  the  defendant, 
that  during  her  life  he  should  not  embarrass  her  by  pressing  the 
claim,  she  became  perfectly  satisfied.  This  dissatisfaction  seems  to 
have  been  excited  by  one  of  the  persons  named  as  complainant. 

That  the  defendant  should  have  felt  some  anxiety  to  secure  the 
claim,  was  very  natural  It  was  money  which  came  into  his  hand  as 
the  guardian  of  his  child,  whose  mother  was  deceased.  But  there 
was  no  part  of  the  defendant's  conduct,  either  before  or  after  the 
death  of  Goodwin,  which  shows  a  disposition  to  exercise  a  fraudu- 
lent or  improper  influence  over  Mrs.  Goodwin  in  this  matter.  She 
acted  voluntarily,  and,  so  far  as  appears  in  the  evidence,  free  from 
any  influence  that  goes  to  impeach  the  contract. 

In  taking  the  defeasance  from  the  office  of  the  scrivener,  the 
defendant  seems  to  have  had  no  improper  design.  He  borrowed  it 
from  the  clerk  in  the  office,  probably,  and  most  likely,  forgot  to  return 
it  He  returned  it  since  the  commencement  of  this  suit,  which  he 
would  not  have  done  had  he  taken  the  paper  with  a  dishonest  or 
fraudulent  intention. 

The  motive  which  led  Mrs.  Goodwin  to  give  this  indemnity,  was 
highly  honorable  to  her  feelings  as  a  wife,  a  Christian,  and  friend, 
8he  had  property  of  her  own.  She  saw  that  her  friend  had  been 
injured  by  the  fraudulent  conduct  of  her  husband ;  and,  while  she 
threw  a  mantle  over  the  imperfections  of  her  husband,  she  endeav- 
ored to  repair  the  injury  he  had  done. 

We  come  now  to  consider  the  fourth  ground  taken  by  the  com- 
plainants, which  is,  that  from  the  relation  which  existed  between  the 
defendant  and  Mrs.  Goodwin,  she  could  make  no  valid  contract  with 
him.     He  was  her  pastor  and  agent. 

After  her  embarrassments  commenced,  at  the  request  of  her  trus- 
tee, the  defendant  did  undertake  the  settlement  of  her  affairs ;  to 
which  service  he  seems  to  have  been  prompted  by  the  kindest  feel- 
ings towards  her.  We  cannot  suppose  that  this  agency, 
which  was,  *  in  fact,  undertaken  after  the  mortgage  was  [  *  256  ] 
executed,  could  vitiate  any  contract.     About  the  time  the 
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mortgage  was  executed,  and  before  that  time,  he  seems  to  ha\*c  had 
no  special  agency  in  the  business  of  Mrs.  Goodwin. 

But  he  is  represented  to  have  been  her  pastor.  Some  years  before 
the  mortgage  deed  was  signed,  Mrs.  Goodwin  did  belong  to  the 
church  under  the  charge  of  the  defendant;  but  this  relation  had 
ceased  long  before  the  death  of  Goodwin ;  but  if  this  relation  existed 
in  fact,  it  is  not  charged  in  the  bill. 

Does  the  profession  of  a  clergyman  subject  him  to  suspicions 
which  do  not  attach  to  other  men  ?     Is  he  presumed  to  be  dishonest? 

It  would,  indeed,  exhibit  a  most  singular  spectacle,  if  this  court 
by  its  decision  should  fix  this  stain  on  the  character  of  a  class  of 
men  who  are  generally  respected  for  the  purity  of  their  lives,  and 
their  active  agency  in  the  cause  of  virtue.  They  are  influential,  it 
is  true,  but  their  influence  depends  upon  the  faithfulness  and  zeal 
with  which  their  sacred  duties  are  performed 

Acquainted  as  we  are  with  the  imperfections  of  our  nature,  we 
cannot  expect  to  find  any  class  of  men  exempt  from  human  infirmi- 
ties. But  why  should  the  ministers  of  the  gospel,  who,  as  a  class, 
are  more  exemplary  in  their  lives  than  any  other,  be  unable  to  make 
a  contract  with  those  who  know  them  best  and  love  them  most. 

Their  influence,  by  precept  and  example,  does  more  to  reform  the 
actions  of  men,  and  restrain  their  vicious  inclinations,  than  all  the 
institutions  of  society.  And  yet  we  are  called  upon  to  denounce 
this  whole  class,  and  hold  them  incapable  of  making  a  contract  with 
those  who  are  under  their  pastoral  charge,  and  who,  like  Mrs.  Good- 
win, are  distinguished  for  their  piety. 

Why  not  give  them  the  same  measure  of  right  which  is  enjoyed 
by  others  ?  If  any  minister  should  become  a  traitor  to  his  Master, 
and  disgrace  his  high  and  holy  calling  by  using,  for  fraudulent  pur- 
poses, his  influence  over  the  weak  or  unwary,  the  law  affords  a 
remedy,  and  the  proceedings  in  this  case,  show  that  the  disposition 
will  not  be  wanting  to  bring  him  to  an  account 

Upon  a  deliberate  consideration  of  the  facts  and  circumstances  of 
this  case,  we  are  of  the  opinion  that  the  decree  of  the  circuit  court 
ought  to  be  affirmed,  with  costs. 

8  H.  134. 


John   Briscoe   and  others,  v.  The  President  and  Directors  op 
the  Bank  of  the  Commonwealth  of  Kentucky. 

11  P.  257. 

To  constitute  a  bill  of  credit  within  the  constitution,  it  must  be  issued  by  a  State,  involve 
the  faitti  of  the  State,  and  be  designed  to  circulate  an  money,  on  the  credit  of  the  State, 
fei  the  ordinary  uses  of  business. 


JANUARY  TERM,  1887,  41$ 


Srfocoe  *.  Bank  of  the  Coinasoiiwealth  of  Kentucky.    It  P. 

and  payable  hi  goM  and  silver  by  the  Bank  of  A©  Commonwealth  of  Ken- 
tncky,  a  corporation  created  by  a  law  of  that  State,  having  capital,  which  the  holders  of 
the  notes  could  resort  to  for  payment,  containing  no  promise  by  the  State,  are  not  bills  of 
credit  within  the  constitution,  although  the  State  was  the  sole  stockholder  of  the  bank. 
When  a  State  becomes  a  stockholder  i*  a  banking  corporation,  it  imparts  none  of  its  attri- 
butes of  sovereignty  to  the  latter,  and  can,  as  a  stockholder,  exercise  no  other  power  than 
any  other  holder  of  stock  to  the  same  amount. 

The  case  is  stated  in  the  opinion  of  the  court 
White  and  Southard,  for  the  plaintiffs. 
Hxtrdm  and  Clay,  contra, 

*  M'Lean,  J.,  delivered  the  opinion  of  the  court  [  *  311  J 

This  case  is  brought  before  this  court,  by  a  writ  of  error 
from  the  court  of  appeals  of  the  State  of  Kentucky,  under  the  25th 
section  of  the  Judiciary  Act  of  1789. * 

An  action  was  commenced  by  the  Bank  of  the  Commonwealth  of 
Kentucky,  against  the  plaintiffs  in  error,  in  the  Mercer  circuit  court 
of  Kentucky,  on  a  note  for  $2,048.37,  payable  to  the  president  and 
directors  of  the  bank;  and  the  defendants  filed  two  special  pleas,  in 
the  first  of  which  oyer  was  prayed  of  the  note  on  which  suit  was 
brought,  and  they  say  that  the  plaintiff  ought  not  to  have,  &c., 
because  the  note  was  given  on  the  renewal  of  a  like  note,  given  to 
the  said  bank,  and  they  refer  to  the  act  establishing  the  bank,  and 
allege  that  it  never  received  any  part  of  the  capital  stock  specified  it 
the  act ;  that  the  bank  was  authorized  to  issue  bills  of  credit,  on  the 
faith  of  the  State,  in  violation  of  the  constitution  of  the  United 
States.  That,  by  various  statutes,  the  notes  issued  were  made 
receivable  in  discharge  of  executions,  and  if  not  so  received,  the  col- 
lection of  the  money  should  be  delayed,  &c. ;  and  the  defendants 
aver  that  the  note  was  given  to  the  bank  on  a  loan  of  its  bills,  and 
that  the  consideration,  being  illegal,  was  void. 

The  second  plea  presents,  substantially,  the  same  facts.  To  both 
the  pleas,  a  general  demurrer  was  filed,  and  the  court  sustained  the 
demurrer,  and  gave  judgment  in  favor  of  the  bank.  This  judgment 
was  removed,  by  appeal,  to.  the  court  of  appeals,  which  is  the  high- 
est court  of  judicature  in  the  State,  where  the  judgment  of  the  cir- 
cuit court  was  affirmed,  and  being  brought  before  this  court  by  writ 
of  error,  the  question  is  presented  whether  the  notes  issued  by  the 
bank  are  bills  of  credit,  emitted  by  the  State,  in  violation  of  the 
constitution  of  the  United  States. 

1 1  Stats,  at  Large,  85. 
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This  cause  is  approached  under  a  full  sense  of  its  magnitude. 
Important  as  have  been  the  great  questions  brought  before  this  tri- 
bunal for  investigation  and  decision,  none  have  exceeded,  if  they 
have  equalled,  the  importance  of  that  which  arises  in  this  case.  The 
amount  of  property  involved  in  the  principle,  is  very  large ;  but  this 
amount,  however  great,  could  not  give  to  the  case  the  deep  interest 

which  is  connected  with  its  political  aspect. 
[  *312  ]  *  There  is  no  principle  on  which  the  sensibilities  of  com- 
munities are  so  easily  excited,  as  that  which  acts  upon  the 
currency ;  none  of  which  States  are  so  jealous,  as  that  which  is  re- 
strictive of  the  exercise  of  sovereign  powers.  These  topics  are,  to 
some  extent,  involved  in  the  present  case. 

It  does  not  belong  to  this  court  to  select  the  subjects  of  their  de- 
liberations ;  but  they  cannot  shrink  from  the  performance  of  any 
duty  imposed  by  the  constitution  and  laws. 

The  definition  of  the  terms  bills  of  credit,  as  used  in  the  constitu- 
tion, is  the  first  requisite  in  the  investigation  of  this  subjeet,  and  if 
this  be  not  impracticable,  it  will  be  found  a  work  of  no  small  diffi- 
culty. Even  in  standard  works  on  the  exact  sciences,  the  terms  used 
are  not  always  so  definite  as  to  express  only  the  idea  intended.  In 
works  on  philosophy,  there  is,  generally,  still  less  precision  of  lan- 
guage. But  in  political  compacts,  more  is  often  left  for  construction, 
than  in  most  other  compositions. 

This  results,  in  a  great  degree,  from  the  elements  employed  in  the 
formation  of  such  compacts ;  certain  interests  are  to  be  conciliated 
and  protected ;  the  force  of  local  prejudices  must  be  met  and  over- 
come, and  habits  and  modes  of  action  the  most  opposite,  are  to  be 
reconciled.  This  was  peculiarly  the  case  in  the  formation  of  the 
constitution  of  the  United  States.  And  instead  of  objecting  to  it, 
on  account  of  the  vagueness  of  some  of  its  terms,  its  general  excel- 
lence, both  as  it  regards  its  principles  and  language,  should  excite 
our  admiration. 

The  terms  bills  of  credit,  in  their  mercantile  sense,  comprehend  a 
great  variety  of  evidences  of  debt,  which  circulate  in  a  commercial 
country.  In  the  early  history  of  banks,  it  seems  their  notes  were 
generally  denominated  bills  of  credit ;  but  in  modern  times  they 
have  lost  that  designation,  and  are  now  called  either  bank-bills,  or 
bank-notes. 

But  the  inhibition  of  the  constitution  applies  to  bills  of  credit,  in 
a  more  limited  sense. 

It  would  be  difficult  to  classify  the  bills  of  credit  which  were 
issued  in  the  early  history  of  this  country.  They  were  all  designed 
to  circulate  as  money,  being  issued  under  the  laws  of  the  respective 
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colonies ;  but  the  forms  were  various  in  the  different  colonies,  and 
often  in  the  same  colony. 

In  some  cases  they  were  payable  with  interest,  in  others 
without  *  interest  Funds  arising  from  certain  sources  of  [  *313  ] 
taxation,  were  pledged  for  their  redemption,  in  some  in- 
stances ;  in  others  they  were  issued  without  such  a  pledge.  They  were 
sometimes  made  a  legal  tender,  at  others,  not  In  some  instances,  a 
refusal  to  receive  them  operated  as  a  discharge  of  the  debt ;  in  others, 
a  postponement  of  it 

They  were  sometimes  payable  on  demand ;  at  other  times,  at  some 
future  period.  At  all  times  the  bills  were  receivable  for  taxes,  and 
in  payment  of  debts  due  to  the  public,  except,  perhaps,  in  some 
instances,  where  they  had  become  so  depreciated  as  to  be  of  little  or 
no  value. 

These  bills  were  frequently  issued  by  committees,  and  sometimes 
by  an  officer  of  the  government,  or  an  individual  designated  for  that 
purpose. 

The  bills  of  credit  emitted  by  the  States  during  the  Revolution,  and 
prior  to  the  adoption  of  the  constitution,  were  not  very  dissimilar 
from  those  which  the  colonies  had  been  in  the  practice  of  issuing. 
There  were  some  characteristics,  which  were  common  to  all  these 
bills.  They  were  issued  by  the  colony  or  state,  and  on  its  credit 
For  in  cases  where  funds  were  pledged,  the  bills  were  to  be  redeemed 
at  a  future  period,  and  gradually  as  the  means  of  redemption  should 
accumulate.  In  some  instances,  congress  guaranteed  the  payment 
of  bills  emitted  by  a  State. 

They  were,  perhaps,  never  convertible  into  gold  and  silver,  imme- 
diately on  their  emission ;  as  they  were  issued  to  supply  the  pressing 
pecuniary  wants  of  the  government,  their  circulating  as  money  was 
indispensable.  The  necessity  which  required  their  emission,  pre- 
cluded the  possibility  of  their  immediate  redemption. 

In  the  case  of  Craig  et  aL  v.  The  State  of  Missouri,  4  Pet  410, 
this  court  was  called  upon,  for  the  first  time,  to  determine  what  con- 
stituted a  bill  of  credit,  within  the  meaning  of  the  constitution.  A 
majority  of  the  judgea  in  that  case,  in  the  language  of  the  chief 
justice,  say,  that  "  bills  of  credit  signify  a  paper  medium,  intended 
to  circulate  between  individuals,  and  between  government  and  indi- 
viduals, for  the  ordinary  purposes  of  society." 

A  definition  so  general  as  this,  would  certainly  embrace  every 
description  of  paper  which  circulates  as  money. 

Two  of  the  dissenting  judges,  on  that  occasion,  gave  a  more  defi- 
nite, though,  perhaps,  a  less  accurate  meaning,  of  the  terms  bills  of 
ttredit 

vol.  xii.  36 
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By  one  of  them  it  was  said,  "  a  bill  of  credit  may,  there- 
[  *  314  ]  fore,  *  be  considered  a  bill  drawn  and  resting  merely  on  the 
credit  of  the  drawer,  as  contradistinguished  from  a  fond 
constituted  or  pledged  for  the  payment  of  the  bill"  And  in  the 
opinion  of  the  other,  it  is  said,  "  to  constitute  a  bill  of  credit,  within 
the  meaning  of  the  constitution,  it  must  be  issued  by  a  State,  and 
its  circulation,  as  money,  enforced  by  statutory  provisions.  It  must 
contain  a  promise  >f  payment  by  the  State  generally,  when  no  fund 
has  been  appropriated  to  enable  the  holder  to  convert  it  into  money. 
It  must  be  circulated  on  the  credit  of  the  State ;  not  that  it  will  be 
paid  on  presentation,  but  that  the  State,  at  some  future  period,  on 
a  time  fixed  or  resting  in  its  own  discretion,  will  provide  for  the  pay- 
ment." 

These  definitions  cover  a  large  class  of  the  bills  of  credit  issued 
and  circulated  as  money,  but  there  are  classes  which  they  do  not 
embrace,  and  it  is  believed  that  no  definition,  short  of  a  descrip> 
tion  of  each  class,  would  be  entirely  free  from  objection ;  unless  it 
be  in  the  general  terms  used  by  the  venerable  and  lamented  chief 
justice. 

The  definition,  then,  which  does  include  all  classes  of  bills  of 
credit  emitted  by  the  colonies  or  States,  is,  a  paper  issued  by  the 
sovereign  power,  containing  a  pledge  of  its  faith,  and  designed  to 
circulate  as  money. 

Having  arrived  at  this  point,  the  next  inquiry  in  the  case  is, 
whether  the  notes  of  the  Bank  of  the  Commonwealth  were  bills  of 
credit  within  the  meaning  of  the  constitution. 

The  first  section  of  the  charter  provides,  that  the  bank  shall  be 
established  in  the  name  and  behalf  of  the  commonwealth  of  Ken- 
tucky, under  the  direction  of  a  president  and  twelve  directors,  to 
be  chosen  by  joint  ballot  of  both  houses  of  the  general  assembly, 
&c.  The  second  provides  that  the  president  and  directors  of  the 
bank,  and  their  successors  in  office,  shall  be  a  corporation  and  body 
politic,  in  law  and  in  fact,  by  the  name  and  style  of  the  president 
and  directors  of  the  Bank  of  the  Commonwealth  of  Kentucky,  and 
shall  be  capable,  in  law,  to  sue  and  be  sued,,  to  purchase  and  sell 
every  description  of  property. 

In  the  third  section  it  is  declared,  that  the  stock  of  the  bank  shall 
be  exclusively  the  property  of  the  commonwealth  of  Kentucky,  and 
that  no  individual  shall  own  any  part  of  it. 

The  fourth  section  authorizes  the  president  and  directors  to  issue 

notes,  &c ;  and  in  the  fifth  section  it  is  declared,  that  the 

I  •  315  ]  capital  stock  •  shall  be  $2,000,000,  to  be  paid  as  follows* 

"  All  moneys  hereafter  paid  into  the  treasury  for  the  pur* 
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chase  of  the  vacant  land  of  the  commonwealth ;  all  moneys  paid 
into  the  treasury  for  the  purchase  of  land  warrants ;  all  moneys 
received  for  the  sale  of  vacant  lands  west  of  the  Tennessee  River, 
and  so  much  of  the  capital  stock  owned  by  the  State  in  the  Bank 
of  Kentucky;"  and  as  the  treasurer  of  the  State  received  these 
moneys  from  time  to  time,  he  was  required  to  pay  the  same  into  the 
bank. 

The  bank  was  authorized  to  receive  moneys  on  deposit,  to  make 
loans  on  good  personal  security,  or  on  mortgages ;  and  by  the  ninth 
section,  the  bank  *was  prohibited  from  increasing  its  debts  beyond 
double  the  amount  of  its  capital 

Certain  limitations  were  imposed  on  loans  to  individuals,  and  the 
accommodations  of  the  bank  were  to  be  apportioned  among  the  dif 
ferent  counties  of  the  State. 

The  president  was  required  to  make  a  report  to  each  session  of 
the  legislature.  The  notes  were  to  be  made  payable  in  gold  and 
silver,  and  were  receivable  in  payment  of  taxes  and  other  debts  due 
to  the  State.  All  mortgages  executed  to  the  bank,  gave  to  it  a  pri- 
ority. By  a  supplementary  act  it  was  provided,  that  the  president 
and  directors  might  issue  (3,000,000. 

In  1821,  an  act  was  passed,  authorizing  the  treasurer  of  the  State 
to  receive  the  dividends  of  the  bank. 

The  notes  issued  by  the  bank  were  in  the  usual  form  of  bank-notes, 
in  which  the  Bank  of  the  Commonwealth  promised  to  pay  to  the 
bearer  on  demand,  the  sum  specified  on  the  face  of  the  note. 

There  is  no  evidence  of  any  part  of  the  capital  having  been  paid 
into  the.  bank ;  and  as  the  pleas,  to  which  the  demurrers  were  filed, 
aver  that  no  part  of  the  capital  was  paid,  the  fact  averred  is  admitted 
on  the  record. 

It  is  to  be  regretted  that  any  technical  point  arising  on  the  plead- 
ings should  be  relied  on  in  this  case;  which  involves  principles  and 
interests  of  such  deep  importance. .  Had  the  bank  pleaded  over  and 
stated  the  amount  actually  paid  into  it  by  the  State,  under  the  char- 
ter, the  ground  on  which  it  stands  would  have  been  strengthened. 

As  the  notes  of  the  bank  were  receivable  in  payment  for  land,  and 
land  warrants,  and  perhaps'  constituted  no  inconsiderable  part  of  the 
circulation  of  the  State,  the  natural  operation  would  be  for  the 
treasurer  to  receive  the  notes  of  the  bank,  and  pay  them 
over  to  it,  as  *  a  part  of  its  capital  This  would  be  to  the  [  *  316  ] 
bank  equal  to  a  payment  in  the  notes  of  other  banks,  as  it 
would  lessen  the  demand  against  it ;  leaving  to  the  bank  the  securi- 
on  the  original  discounts. 

The  notes  of  this  bank,  as  also  the  notes  of  the  Bank  of  Kentucky, 


1 


424         SUPREME   COURT  OF   THE   UNITED   STATES. 


Briscoe  v.  Bank  of  the  Commonwealth  of  Kentucky.    11  P. 

by  an  act  of  the  legislature,  were  required  to  be  received  in  discharge 
of  all  executions  by  plaintiffs ;  and  if  they  failed  to  indorse  on  the 
executions,  that  they  would  be  so  received,  further  proceedings  on 
the  judgments  were  delayed  two  years. 

On  the  part  of  the  plaintiffs  in  error,  it  is  contended,  that  the  pro* 
vision  in  the  constitution,  that  "  no  State  shall  coin  money,"  "  emit 
bills  of  credit,"  or  "  make  any  thing  but  gold  and  silver  coin  a  tender 
in  payment  of  debts,"  are  three  distinct  powers  which  are  inhibited 
to  the  States ;  and  that  if  the  bills  of  the  Bank  of  the  Common* 
wealth  were  substantially  made  a  tender,  by  an  act  of  the  legislature 
of  Kentucky,  it  must  be  fatal  to  the  action  of  the  bank  in  this  case. 

It  is  unnecessary  to  consider  on  this  head,  whether  the  above  pro- 
vision of  the  act  of  the  legislature,  making  these  notes  receivable  in 
discharge  of  executions,  is  substantially  a  tender  law;  as  such  & 
question,  however  it  might  rise  on  the  execution,  cannot  reach  the 
obligation  given  to  the  bank.  If  the  legislature  of  a  State  attempt 
to  make  the  notes  of  any  bank  a  tender,  the  act  will  be  unconstitu- 
tional ;  but  such  attempt  could  not  affect,  in  any  degree,  the  consti- 
tutionality of  the  bank.  The  act  referred  to  in  the  present  case,  was 
not  connected  with  the  charter  of  the  bank.  So  far  as  this  act  has  a 
bearing  on  the  bills  issued  by  this  bank,  and  may  tend  to  show  their 
proper  character,  it  may  be  considered. 

But  the  main  grounds  on  which  the  counsel  for  the  plaintiffs  rely, 
is,  that  the  Bank  of  the  Commonwealth,  in  emitting  the  bills  in 
question,  acted  as  the  agent  of  the  State;  and  that,  consequently, 
the  bills  were  issued  by  the  State. 

That,  as  a  State  is  prohibited  from  issuing  bills  of  credit,  it  can- 
not do  indirectly,  what  it  is  prohibited  from  doing  directly. 

That  the  constitution  intended  to  place  the  regulation  of  the  cur- 
rency under  the  control  of  the  federal  government;  and  that  the  act 
of  Kentucky  is  not  only  in  violation  of  the  spirit  of  the  constitution, 
but  repugnant  to  its  letter. 

•  These  topics  have  been  ably  discussed  at  the  bar,  and  in  a  printed 
argument  on  behalf  of  the  plaintiffs. 

That  by  the  constitution,  the  currency,  so  far  as  it  is  com 
[  *  317  ]  posed  of  *  gold  and  silver,  is  placed  under  the  exclusive  oon 
trol  of  congress,  is  clear ;  and  it  is  contended,  from  the  inhi- 
bition on  the  States  to  emit  bills  of  credit,  that  the  paper  medium 
was  intended  to  be  made  subject  to  the  same  power. 

If  this  argument  be  correct,  and  the  position  that  a  State  cannot 
do  indirectly  what  it  is  prohibited  from  doing  directly,  be  a  sound 
one,  then  it  must  follow,  as  a  necessary  consequence,  that  all  banks 
incorporated  by  a  State  are  unconstitutional*     And  this,  in  the  printed 
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argument,  is  earnestly  maintained,  though  it  is  admitted  not  to  be 
necessary  to  sustain  the  ground  assumed  for  the  plaintiffs.  The 
counsel  of  the  plaintiffs,  who  have  argued  the  case  at  the  bar,  do  not 
carry  the  argument  to  this  extent. 

This  doctrine  is  startling,  as  it  strikes  a  fatal  blow  against  the  state 
banks,  which  have  a  capital  of  near  $400,000,000,  and  which  supply 
almost  the  entire  circulating  medium  of  the  country.  But  let  us  for 
a  moment  examine  it  dispassionately. 

The  federal  government  is  one  of  delegated  powers.  All  poweis 
not  delegated  to  it,  or  inhibited  to  the  States,  are  reserved  to  the 
States,  or  to  the  people. 

A  State  cannot  emit  bills  of  credit,  or,  in  other  words,  it  cannot 
issue  that  description  of  paper  to  answer  the  purposes  of  money, 
which  was  denominated,  before  the  adoption  of  the  constitution,  bills 
of  credit.  But  a  State  may  grant  acts  of  incorporation  for  the  attain- 
ment of  those  objects  which  are  essential  to  the  interests  of  society. 
This  power  is  incident  to  sovereignty,  and  there  is  no  limitation  in 
the  federal  constitution,  on  its  exercise  by  the  States,  in  respect  to 
the  incorporation  of  banks. 

At  the  time  the  constitution  was  adopted,  the  Bank  of  North 
America,  and  the  Massachusetts  Bank,  and  some  others,  were  in 
operation.  It  cannot,  therefore,  be  supposed  that  the  notes  of  these 
banks  were  intended  to  be  inhibited  by  the  constitution,  or  that  they 
were  considered  as  bills  of  credit,  within  the  meaning  of  that  instru- 
ment. In  fact,  in  many  of  their  most  distinguishing  characteristics, 
they  were  essentially  different  from  bills  of  credit,  in  any  of  the  vari- 
ous forms  in  which  they  were  issued. 

If,  then,  the  powers  not  delegated  to  the  federal  government,  nor 
denied  to  the  States,  are  retained  by  the  States  or  the  people,  and  by 
a  fair  construction  of  the  terms  bills  of  credit,  as  used  in  the  consti- 
tution, they  do  not  include  ordinary  bank-notes,  does  it  not 
follow  *  that  the  power  to  incorporate  banks  to  issue  these  [  *  318  ] 
notes  may  be  exercised  by  a  State  ? 

A  uniform  course  of  action  involving  the  right  to  the  exercise  of 
an  important  power  by  the  state  governments  for  half  a  century,  and 
this  almost  without  question,  is  no  unsatisfactory  evidence  that  the 
power  is  rightfully  exercised.  But  this  inquiry,  though  embraced  in 
the  printed  argument,  does  not  belong  to  the  case,  and  is  abandoned 
at  the  bar. 

A  State  cannot  do  that  which  the  federal  constitution  declares  it 
shall  not  do.  It  cannot  coin  money.  Here  is  an  act  inhibited  in 
terms  so  precise  that  they  cannot  be  mistaken.  They  are  susceptible 
of  but  one  construction.     And  it  is  certain  that  a  State  cannot  incur* 

36  • 
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porate  any  number  of  individuals,  and  authorize  them  to  com  money. 
Such  an  act  would  be  as  much  a  violation  of  the  constitution  as  if 
the  money  were  coined  by  an  officer  of  the  State,  under  its  authority. 
The  act  being  prohibited  cannot  be  done  by  a  State,  either  directly 
or  indirectly. 

And  the  same  rule  applies  as  to  the  emission  of  bills  of  credit  by  a 
State.  The  terms  used  here  are  less  specific  than  those  which  relate 
to  coinage.  Whilst  no  one  can  mistake  the  latter,  there  are  great 
differences  of  opinion  as  to  the  construction  of  the  former.  If  the 
terms  in  each  case  were  equally  definite,  and  were  susceptible  of  but 
one  construction,  there  could  be  no  more  difficulty  in  applying  the 
rule  in  the  one  case  than  in  the  other. 

The  weight  of  the  argument  is  admitted,  that  a  State  cannot,  by 
any  device  that  may  be  adopted,  emit  bills  of  credit.  But  the  que»» 
tion  arises,  what  is  a  bill  of  credit  within  the  meaning  of  the  consti- 
tution ?  On  the  answer  of  this  must  depend  the  constitutionality  or 
unconstitutionality  of  the  act  in  question. 

A  State  can  act  only  through  its  agents ;  and  it  would  be  absurd 
to  say  that  any  act  was  not  done  by  a  State,  which  was  done  by  its 
authorized  agents. 

To  constitute  a  bill  of  credit  within  the  constitution  it  must  be 
issued  by  a  State,  on  the  faith  of  the  State,  and  be  designed  to  cir- 
culate as  money.  It  must  be  a  paper  which  circulates  on  the  credit  of 
the  State ;  and  is  so  received  and  used  in  the  ordinary  business  of  life. 

The  individual  or  committee  who  issue  the  bill  must  have  the 

power  to  bind  the  State ;  they  must  act  as  agents,  and,  of  course,  do 

not  incur  any  personal  responsibility,  nor  impart,  as  indi- 

[  *  319  ]  viduals,  any  *  credit  to  the  paper.     These  are  the  leading 

characteristics  of  a  bill  of  credit  which  a  State  cannot  emit. 

Were  the  notes  of  the  Bank  of  the  Commonwealth  bills  of  credit 
issued  by  the  State  ? 

The  president  and  directors  of  the  bank  were  incorporated,  and 
vested  with  all  the  powers  usually  given  to  banking  institutions. 
They  were  authorized  to  make  loans  on  personal  security,  and  on 
mortgagps  of  real  estate.  Provisions  were  made,  and  regulations, 
common  to  all  banks ;  but  there  are  other  parts  of  the  charter  which, 
it  is  contended,  show  that  the  president  and  directors  acted  merely 
as  agents  of  the  State. 

In  the  preamble  of  the  act  it  is  declared  to  be  "  expedient  and 
beneficial  to  the  State,  and  the  citizens  thereof,  to  establish  a  bank 
on  the  funds  of  the  State,  for  the  purpose  of  discounting  paper,  and 
making  loans  for  longer  periods  than  has  been  customary,  and  for  the 
relief  of  the  distresses  of  the  community." 
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The  president  and  directors  were  elected  by  the  legislature.  The 
capital  of  the  bank  belonged  to  the  State,  and  it  received  the  divi- 
dends. 

These  and  other  parts  of  the  charter,  it  is  argued,  show  that  the 
bank  was  a  mere  instrument  of  the  State  to  issue  bills ;  and#that,  if 
by  such  a  device,  the  provision  of  the  constitution  may  be  evaded,  it 
must  become  a  nullity. 

That  there  is  much  plausibility  and  some  force  in  this  argument 
cannot  be  denied ;  and  it  would  be  in  vain  to  assert  that  on  this  head 
the  case  is  clear  of  difficulty. 

The  preamble  of  the  act  to  incorporate  the  bank  shows  the  object 
of  its  establishment.  It  was  intended  to  "  relieve  the  distresses  of 
the  community ; "  and  the  same  reason  was  assigned,  it  is  truly  said, 
for  the  numerous  emissions  of  paper  money  during  the  Revolution, 
and  prior  to  that  period. 

To*  relieve  the  distresses  of  the  community,  or  the  wants  of  the 
government,  has  been  the  common  reason  assigned  for  the  increase 
of  a  paper  medium,  at  all  times  and  in  all  countries.  When  a  mea- 
sure of  relief  is  determined  on,  it  is  never  difficult  to  find  plausible 
reasons  for  its  adoption.  And  it  would  seem  in  regard  to  this  sub- 
ject, that  the  present  generation  has  profited  but  little  from  the 
experience  of  past  ages. 

The  notes  of  this  bank,  in  common  with  the  notes  of  all  other 
banks  in  the  State,  and  indeed  throughout  the  Union,  with 
some  *  exceptions,  greatly  depreciated.     This  arose  from  [  *  320  ] 
various  causes  then  existing,  and  which,  under  similar  cir- 
cumstances, must  always  produce  the  same  result. 

The  intention  of  the  legislature  in  establishing  the  bank,  as  ex- 
pressed in  the  preamble,  must  be  considered  in  connection  with  every 
part  of  the  act,  and  the  question  must  be  answered,  whether  the 
notes  of  the  bank  were  bills  of  credit  within  the  inhibition  of  the 
constitution. 

Were  these  notes  issued  by  the  State  ? 

Upon  their  face  they  do  not  purport  to  be  issued  by  the  State,  but 
by  the  president  and  directors  of  the  bank.  They  promise  to  pay  to 
bearer  on  demand  the  sums  stated. 

Were  they  issued  on  the  faith  of  the  State  ? 

The  notes  contain  no  pledge  of  the  faith  of  the  State  in  any  form. 
They  purport  to  have  been  issued  on  the  credit  of  the  funds  of  the 
bank,  and  must  have  been  so  received  in  the  community. 

But  these  funds,  it  is  said,  belonged  to  the  State ;  and  the  promise 
to  pay  on  the  face  of  the  notes  was  made  by  the  president  and  di- 
rectors as  agents  of  the  State. 
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They  do  not  assume  to  act  as  agents,  and  there  is  no  law  which 
authorizes  them  to  bind  the  State.  As  in,  perhaps,  all  bank  charters, 
they  had  the  power  to  issue  a  certain  amount  of  notes ;  but  they 
determined  the  time  and  circumstances  which  should  regulate  these 
issues.  , 

When  a  State  emits  bills  of  credit  the  amount  to  be  issued  is  fixed 
by  law,  as  also  the  fund  out  of  which  they  are  to  be  paid,  if  any  fund 
be  pledged  for  their  redemption ;  and  they  are  issued  on  the  credit 
of  the  State,  which,  in  some  form,  appears  upon  the  face  of  the  notes, 
or  by  the  signature  of  the  person  who  issues  them. 

As  to  the  funds  of  the  Bank  of  the  Commonwealth,  they  were,  in 
part  only,  derived  from  the  State.  The  capital,  it  is  true,  was  to  be 
paid  by  the  State ;  but  in  making  loans  the  bank  was  required  to 
take  good  securities,  and  these  constituted  a  fund  to  which  the  holders 
of  the  notes  could  look  for  payment,  and  which  could  be  made  legally 
responsible. 

In  this  respect  the  notes  of  this  bank  were  essentially  different 
from  any  class  of  bills  of  credit,  which  are  believed  to  have  been 
issued. 

The  notes  were  not  only  payable  in  gold  and  silver  on  demand,  but 
there  was  a  fund,  and,  in  all  probability,  a  sufficient  fund, 
[  •  321  ]  to  redeem  •  them.  This  fund  was  in  possession  of  the  bank, 
and  under  the  control  of  the  president  and  directors.  But 
whether  the  fund  was  adequate  to  the  redemption  of -the  notes  issued, 
or  not,  is  immaterial  to  the  present  inquiry.  It  is  enough  that  the 
fund  existed,  independent  of  the  State,  and  was  sufficient  to  give 
some  degree  of  credit  to  the  paper  of  the  bank. 

The  question  is  not  whether  the  Bank  of  the  Commonwealth  had 
a  large  capital  or  a  small  one,  or  whether  its  notes  were  in  good  credit 
or  bad,  but  whether  they  were  issued  by  the  State,  and  on  the  faith 
and  credit  of  the  State.  The  notes  were  received  in  payment  of 
taxes,  and  in  discharge  of  all  debts  to  the  State  ;  and  this,  aided  by 
the  fund  arising  from  notes  discounted,  with  prudent  management, 
under  favorable  circumstances,  might  have  sustained,  and,  it  is  be- 
lieved, did  sustain,  to  a  considerable  extent,  the  credit  of  the  bank. 
The  notes  of  this  bank  which  are  still  in  circulation  are  equal  in  value, 
it  is  said,  to  specie. 

But  there  is  another  quality  which  distinguished  these  notes  from 
bills  of  credit  Every  holder  of  them  could  not  only  look  to  the  funds 
of  the  bank  for  payment,  but  he  had  in  his  power  the  means  of  en* 
forcing  it 

The  bank  could  be  sued ;  and  the  records  of  this  court  show  that 
while  its  paper  was  depreciated,  a  suit  was  prosecuted  to  judgment 
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against  it  by  a  depositor,  and  who  obtained  from  the  bank,  it  is  ad- 
mitted,  the  fall  amount  of  his  judgment  in  specie. 

What  means  of  enforcing  payment  from  the  State  had  the  holder 
of  a  bill  of  credit.  It  is  said  by  the  counsel  for  the  plaintiffs  that  he 
could  have  sued  the  State.     But  was  a  State  liable  to  be  sued  ? 

In  the  case  of  Chisholm's  Executor  t>.  The  State  of  Georgia,  in 
1792, 2  Dal  419,  it  was  decided  that  a  State  could  be  sued  before  this 
court,  and  this  led  to  the  adoption  of  the  amendment  of  the  consti- 
tution on  this  subject  But  the  bills  of  credit  which  were  emitted 
prior  to  the  constitution,  are  those  that  show  the  mischief  against 
which  the  inhibition  was  intended  to  operate.  And  we  must  look  to 
that  period,  as  of  necessity  we  have  done,  for  the  definition  and  char- 
acter of  a  bill  of  credit. 

No  sovereign  State  is  liable  to  be  sued  without  her  consent.  Un- 
der the  articles  of  confederation,  a  State  could  be  sued  only  in  cases 
of  boundary. 

It  is  believed  that  there  is  no  case  where  a  suit  has  been  brought 
at  any  time  on  bills  of  credit  against  a  State ;  and  it  is  cer- 
tain  that  *  no  suit  could  have  been  maintained  on  this  [  *  322  ] 
ground  prior  to  the  constitution. 

In  the  year  1769,  the  colonial  legislature  of  Maryland  passed  an 
u  act  for  emitting  bills  of  credit,"  in  which  bills  to  the  amount  of 
(318,000  were  authorized  to  be  struck,  under  the  direction  of  two 
commissioners,  whom  the  governor  should  appoint  These  persons 
were  to  be  styled  "  commissioners  for  emitting  bills  of  credit,"  by  that 
name  to  have  succession,  to  sue  or  be  sued,  in  all  cases  relative  to 
their  trust  The  commissioners  were  authorized  to  make  loans  on 
good  security,  to  draw  bills  of  exchange  on  London,  under  certain 
circumstances ;  and  they  were  authorized  to  reissue  the  bills  issued 
by  them. 

In  the  year  1712,  it  is  stated  in  Hewif  s  History  of  South  Carolina, 
the  legislature  of  that  colony  established  a  public  bank,  and  issuedj 
£48,000,  in  bills  of  credit,  called  bank  bills.  The  money  was  to  be' 
lent  out  at  interest  on  landed  or  personal  security. 

The  bills  emitted  under  these  acts  are  believed  to  be  peculiar,  and 
unlike  all  other  emissions  under  the  colonial  governments.  But  a 
slight  examination  of  the  respective  acts  will  show  that  the  bills 
authorized  by  them  were  emitted  on  the  credit  of  the  colonies,  and 
were  essentially  different  from  the  notes  in  question. 

The  holders  of  these  bills  could  not  convert  them  into  specie ;  they 
could  bring  no  suit  The  Maryland  bill  was  as  follows  :  "  This  in- 
dented bill  of  six  dollars  shall  entitle  the  bearer  hereof  to  receive  bills 
of  exchange  payable  in  London,  or  gold  and  silver  at  the  rate  of  four 
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shillings  and  six  pence  per  dollar,  for  the  said  bill,  according  to  the 
directions  of  an  act  of  the  assembly  of  Maryland,  dated  at  Annapolis : 
signed  by  ]EL  Conden  and  X  Clapham." 

If  the  leading  properties  of  the  notes  of  the  Bank  of  the  Common* 
wealth  were  essentially  different  from  any  of  the  numerous  classes 
of  bills  of  credit  issued  by  the  States  or  colonies ;  if  they  were  not 
emitted  by  the  State,  nor  upon  its  credit,  but  on  the  credit  of  the 
funds  of  the  bank ;  if  they  were  payable  -in  gold  and  sitter  on  de- 
mand, and  the  holder  could  sue  the  bank ;  and  if  to  constitute  a  bill 
of  credit  it  must  be  issued  by  a  State,  and  on  the  credit  of  the  State, 
and  the  holder  could  not,  by  legal  means,  compel  the  payment  of  the 
bill ;  how  can  the  character  of  these  two  descriptions  of  paper  be  con- 
sidered as  identical  ?     They  were  both  circulated  as  money,  but  in 

name,  in  form,  and  in  substance,  they  differ. 
[  *  323  ]      *  It  is  insisted  that  the  principles  of  this  case  were  settled  in 
the  suit  of  Craig  et  al  v.  The  State  of  Missouri,  4  Pet.  410. 

In  that  case  the  court  decided  that  the  following  paper,  issued 
under  a  legislative  act  of  Missouri,  was  a  bill  of  credit  within  the 
meaning  of  the  constitution :  — - 

"  This  certificate  shall  be  receivable  at  the  treasury,  or  any  of  the 
loan  offices  of  the  State  of  Missouri,  in  the  discharge  of  taxes  or 
debts  due  to  the  State,  in  the  sum  of  dollars,  with  interest 

for  the  same,  at  the  rate  of  two  per  cent,  per  annum,  from  the  date." 
By  the  act,  certificates  in  this  form,  of  various  amounts,  were  issued 
and  were  receivable  in  discharge  of  all  taxes  or  debts  due  to  the 
State,  and  in  payment  of  salaries  of  State  officers. 

Four  of  the  seven  judges  considered  that  these  certificates  were 
designed  to  circulate  as  money ;  that  they  were  issued  on  the  credit 
of  the  State ;  and  consequently  were  repugnant  to  the  constitution. 

These  certificates  were  loaned  on  good  security,  at  different  loan 
offices  of  the  State,  and  were  signed  by  the  auditor  and  treasurer  of 
State.  They  were  receivable  in  payment  of  salt,  at  the  public  salt 
works,  "  and  the  proceeds  of  the  salt  springs,  the  interest  accruing 
to  the  State,  and  all  estates  purchased  by  officers  under  the  provis- 
ions of  the  act,  and  all  the  debts  then  due,  or  which  should  become 
due  to  the  State,  were  pledged  and  constituted  a  fund  for  the  redemp- 
tion of  the  certificates ; "  and  the  faith  of  the  State  was  also  pledged 
for  the  same  purpose. 

It  is  only  necessary  to  compare  these  certificates  with  the  notes 
issued  by  the  Bank  of  the  Commonwealth,  to  see  that  no  two  things 
which  have  any  property  in  common  could  be  more  unlike.     They 
both  circulated  as  money,  and  were  receivable  on  public  account 
but  in  every  other  particular  they  were  essentially  different. 
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Uy  to  constitute  a  bill  of  credit,  either  the  form  or  substance  of  the 
Missouri  certificate  is  requisite,  it  is  dear  that  the  notes  of  the  Bank 
of  the  Commonwealth  cannot  be  called  bills  of  credit  To  include 
both  papers  under  one  designation  would  confound  the  most  im- 
portant distinctions,  not  only  as  to  their  form  and  substance,  but  also 
as  to  their  origin  and  effect. 

There  is  no  principle  decided  by  the  court  in  the  case  of  Craig  v. 
The  State  of  Missouri,.4  Pet.  410,  which  at  all  conflicts  with  the 
views  here  presented.  Indeed,  the  views  of  the  court  are  sustained 
and  strengthened,  by  contrasting  the  present  case  with  that  one. 

The  State  of  Kentucky  is  the  exclusive  stockholder  in  the 
Bank  of  *  the  Commonwealth ;  but  does  this  fact  change  [  *  324  ] 
the  character  of  the  corporation  ?  Does  it  make  the  bank 
identical  with  the  State  ?  And  are  the  operations  of  the  bank  the 
operations  of  the  State  ?  Is  the  bank  the  mere  instrument  of  the 
sovereignty,  to  effectuate  its  designs,  and  is  the  State  responsible  for 
its  acts? 

The  answer  to  these  inquiries  will  be  given  in  the  language  of  this 
court,  used  in  former  adjudications. 

In  the  case  of  the  Bank  of  the  United  States  v.  The  Planters' 
Bank,  9  Wheat.  904,  the  chief  justice,  in  giving  the  opinion  of  the 
court,  says  :  "  It  is,  we  think,  a  sound  principle,  that  when  a  govern- 
ment becomes  a  partner  in  any  trading  company,  it  divests  itself,  so 
far  as  concerns  the  transactions  of  that  company,  of  its  sovereign 
character,  and  takes  that  of  a  private  citizen.  Instead  of  communi- 
cating to  the  company  its  privileges  and  its  prerogatives,  it  descends 
to  a  level  with  those  with  whom  it  associates  itself,  and  takes  the 
character  which  belongs  to  its  associates  and  to  the  business  which  is 
to  be  transacted.  Thus,  many  States  of  the  Union  who  have  an  in- 
terest in  banks  are  not  suable  even  in  their  own  courts ;  yet  they 
never  exempt  the  corporation  from  being  sued.  The  State  of  Geor- 
gia, by  giving  to  the  bank  the  capacity  to  sue  and  be  sued,  volun- 
tarily strips  itself  of  its  sovereign  character,  so  far  as  respects  the 
transactions  of  the  bank,  and  waives  all  the  privileges  of  that  charac- 
ter. As  a  member  of  a  corporation,  a  government  never  exercises 
its  sovereignty.  It  acts  merely  as  a  corporator,  and  exercises  no 
other  power  in  the  management  of  the  affairs  of  the  corporation  than 
are  expressly  given  by  the  incorporating  act" 

"  The  government  becoming  a  corporator  lays  down  it  sovereign- 
ty, so  far  as  respects  the  transactions  of  the  corporation ;  and  exer- 
cises no  power  or  privilege  which  is  not  derived  from  the  charter." 

"  The  State  does  not,  by  becoming  a  corporator,  identify  itself  with 
the  corporation." 
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In  the  case  of  the  Bank  of  the  Commonwealth  of  Kentucky  v. 
Wistar  and  others,  3  Pet  431,  the  question  was  raised  whether  a 
suit  could  be  maintained  against  the  bank,  on  the  ground  that  it  was 
substantially  a  suit  against  the  State. 

The  agents  of  the  defendants  deposited  a  large  sum  in  the  bank ; 
and  when  the  deposit  was  demanded,  the  bank  offered  to  pay  the 
amount  in  its  own  notes,  which  were  at  a  discount  The  notes  were 
refused,  and  a  suit  was  commenced  on  the  certificate  of  deposit 

A  judgment  being  entered  against  the  bank,  in  the  circuit 
[  •  325  ]  court  of  •  Kentucky,  a  writ  of  error  was  brought  to  this 
court.  In  the  court  below  the  defendant  pleaded  to  the  ju- 
risdiction, on  the  ground  that  the  State  of  Kentucky  alone  was  the 
proprietor  of  the  stock  of  the  bank ;  for  which  reason  it  was  insisted 
that  the  suit  was  virtually  against  a  sovereign  state. 

Mr.  Justice  Johnson,  in  giving  the  opinion  of  the  court,  after  copy- 
ing the  language  used  in  the  case  above  quoted,  says :  "  If  a  State 
did  exercise  any  other  power  in  or  over  a  bank,  or  impart  to  it  its 
sovereign  attributes,  it  would  be  hardly  possible  to  distinguish  the 
issue  of  the  paper  of  such  banks  from  a  direct  issue  of  bills  of  credit ; 
which  violation  of  the  constitution,  no  doubt,  the  State  here  intended 
to  avoid." 

Can  language  be  more  explicit  and  more  appropriate  than  this,  to 
the  points  under  consideration  ? 

This  court  further  say :  "  The  defendants  pleaded  to  the  jurisdic- 
tion, on  the  ground  that  the  State  of  Kentucky  was  sole  proprietor 
of  the  stock  of  the  bank,  for  which  reason  it  was  insisted  that  the 
suit  was  virtually  against  a  sovereign  state.  But  the  court  is  of 
opinion  that  the  question  is  no  longer  open  here.  The  case  of  the 
United  States  Bank  v.  The  Planters'  Bank  of  Georgia,  9  Wheat  904, 
was  a  much  stronger  case  for  the  defendants  than  the  present ;  for 
there  the  State  of  Georgia  was  not  only  a  proprietor,  but  a  corpora- 
tor. Here,  the  State  is  not  a  corporator ;  since,  by  the  terms  of  the 
act,  the  president  and  directors  alone  constitute  the  body  corporate, 
the  metaphysical  person  liable  to  suit" 

If  the  bank  acted  as  the  agent  of  the  State  under  an  unconstitu- 
tional charter,  although  the  persons  engaged  might  be  held  liable  in- 
dividually, could  they  have  been  held  responsible  as  a  corporation  ? 

It  is  true  the  only  question  raised  by  the  plea  was,  whether  the 
bank  could  be  sued,  as  its  stock  was  owned  by  the  State  ?  But  it 
would  be  difficult  to  decide  this  question,  without,  to  some  extent, 
considering  the  constitutionality  of  the  charter.  And,  indeed,  it 
appears  that  this  point  did  not  escape  the  attention  of  the  court ;  for 
they  say,  "  if  a  State  imparted  any  of  its  sovereign  attributes  to  a 
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bank  in  which  it  was  a  stockholder,  it  would  hardly  be  possible  to 
distinguish  the  paper  of  such  a  bank  from  bills  of  credit ;"  and  this, 
the  court  say,  "  the  State  in  that  case  intended  to  avoid*" 

These  extracts  cover  almost  every  material  point  raised  in.  this  in* 
vestigation. 

They  show  that  a  State,  when  it  becomes  a  stockholder 
in  a  bank,  *  imparts  none  of  its  attributes  of  sovereignty  to  [  *  326  ] 
the  institution ;  and  that  this  is  equally  the  case,  whether  it 
own  a  whole  or  a  part  of  the  stock  of  the  bank. 

It  is  admitted  by  the  counsel  for  the  plaintiffs  that  a  State  may 
become  a  stockholder  in  a  bank ;  but  they  contend  that  it  cannot 
become  the  exclusive  owner  of  the  stock.  They  give  no  rule  by 
which  the  interest  of  a  State  in  such  an  institution  shall  be  gradu- 
ated, nor  at  what  point  the  exact  limit  shall  be  fixed.  May  a  State 
own  one  fourth,  one  half,  or  three  fourths  of  the  stock  ?  If  the  proper 
limit  be  exceeded,  does  the  bharter  become  unconstitutional ;  and  is 
its  constitutionality  restored  if  the  State  recede  within  the  limit  ? 
The  court  are  as  much  at  a  loss  to  fix  the  supposed  constitutional 
boundary  of  this  right  as  the  counsel  can  possibly  be. 

If  the  State  must  stop  short  of  owning  the  entire  stock,  the  precise 
point  may  surely  be  ascertained.  It  cannot  be  supposed  that  so 
important  a  constitutional  principle  as  contended  for,  exists  without 
limitation. 

If  a  State  may  own  a  part  of  the  stock  of  a  bank,  we  know  of  no 
principle  which  prevents  it  from  owning  the  whole.  As  a  stock* 
holder,  in  the  language  of  this  court,  above  cited,  it  can  exercise  no 
more  power  in  the  affairs  of  the  corporation  than  is  expressly  given 
by  the  incorporating  act.  It  has  no  more  power  than  any  other 
stockholder  to  the  same  .extent. 

This  court  did  not  consider  that  the  character  of  the  incorporation 
was  at  all  affected  by  the  exclusive  ownership  of  the  stock  by  the 
State.  And  they  say,  that  the  case  of  the  Planters'  Bank  presented 
stronger  ground  of  defence  than  the  suit  against  the  Bank  of  the 
Commonwealth.  That  in  the  fotmer  the  State  of  Georgia  was  not 
only  a  proprietor,  but  a  corporator ;  and  that  in  the  latter  the  presi- 
dent and  directors  constituted  the  corporate  body.  And  yet  in  the 
case  of  the  Planters'  Bank  the  court  decided  the  State  could  only  be 
considered  as  an  ordinary  corporator,  both  as  it  regarded  its  powers 
and  responsibilities. 

If  these  positions  be  correct,  is  there  not  an  end  to  this  oontro 
versy  ?     If  the  Bank  of  the  Commonwealth  is  not  the  State,  nor  the 
agent  of  the  State  ;  if  it  possesses  no  more  power  than  is  given  to  it 
in  the  act  of  incorporation,  and*  precisely  the  same  as  if  the  stock 
vol.  xii.  37 
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were  owned  by  private  individual*,  how  can  it  be  contended  that  the 
notes  of  the  bank  can  be  called  bills  of  credit,  in  contradistinction 

from  the  notes  of  other  banks  ? 
[  *  337  ]  *  If,  in  becoming  an  exclusive  stockholder  in  this  bank, 
*  the  State  imparts  to  it  none  of  its  attributes  of  sovereignty ; 
if  it  holds  the  stock  as  any  other  stockholder  would  hold  it,  how  can 
it  be  said  to  emit  bills  of  credit  ?  Is  it  not  essenaial,  to  constitute  a 
bill  of  credit  within  the  constitution,  that  it  should  be  emitted  by  a 
State  ?  Under  its  chatter  the  bank  has  no  power  to  emit  bills  which 
have  the  impress  of  the  sovereignty,  or  which  contain  a  pledge  of  its 
faith.  It  is  a  simple  corporation,  acting  within  the  sphere  of  its  cor* 
porate  powers,  and  can  no  more  transcend  them  than  any  other  bank* 
ing  institution*  The  State,  as  a  stockholder,  bears  the  same  relation 
to  the  bank  as  any  other  stockholder. 

The  funds  of  the  bank,  and  its  property  of  every  description,  an 
held  responsible  for  the  payment  of  its  debts ;  and  may  be  reached 
by  legal  or  equitable  process.  In  this  respect  it  can  claim  no  exemp- 
tion under  the  prerogatives  of  the  State. 

And  if,  in  the  course  of  its  operations,  its  notes  have  depreciated 
like  the  notes  of  other  banks,  under  the  pressure  of  circumstances, 
still,  it  must  stand  or  fall  by  its  charter*  In  this  its  powers  are  de- 
fined, and  its  rights,  and  the  rights  of  those  who  give  credit  to  it, 
are  guaranteed.  And  even  an  abuse  of  its  powers,  through  which 
its  credit  has  been  impaired  and  the  community  injured,  cannot  be 
considered  in  this  case* 

We  are  of  the  opinion  that  the  act  incorporating  the  Bank  of  the 
Commonwealth  was  a  constitutional  exercise  of  power  by  the  State 
of  Kentucky  ;  and,  consequently,  that  the  notes  issued  by  the  bank 
are  not  bills  of  credit,  within  the  meaning  of  the  federal  constitution* 
The  judgment  of  the  court  of  appeals  is  therefore  affirmed,  with  in- 
terest and  costs. 

Thompson,  X,  concurring. 

I  concur  in  that  part  of  the  opinions  of  the  court  which  considers 
the  bills  issued  by  the  bank  as  not  oonting  under  the  denomination 
of  bills  of  credit,  prohibited  by  the  constitution  of  the  United  States 
to  be  emitted  by  the  States.  The  two  great  infirmities  which  attended 
the  bills  of  credit  which  circulated  as  money,  and  come  within  the 
mischief  intended  to  be  guarded  against  by  the  constitutional  prohi- 
bition, were,  the  want  of  some  real  and  substantial  fund  being  pro- 
vided for  their  payment  and  redemption,  and  no  mode  provided  for 
enforcing  payment  of  the  same* 

It  is  true,  that  in  many,  and  perhaps  in  most  cases  where  they 
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*  were  issued,  provision  was  made  for  the  redemption  of  [  •  328  ] 
the  bills,  so  far  as  the  promise  of  the  State,  through  the 
medium  of  taxation,  might  be  said  to  provide  the  means  of  payment. 
But  this  was  illusory,  and  could  in  no  way  be  enforced.  The  bills 
were  always  signed  by  some  person,  who,  upon  their  face,  appeared 
to  act  in  the  character  of  agent  of  the  State  ;  and  who  could  not,  of 
eourae,  be  made  personally  responsible  for  their  payment ;  and  the 
State  was  not  suable  under  the  old  confederation,  nor  Under  the  pres- 
ent constitution,  even  before  the  amendment  in  that  respect,  by  citi- 
xene  of  the  same  State ;  and  those  would  most  likely  be  the  persons 
who  would  be  the  principal  holders  of  the  bills  issued  by  the  State 
of  which  they  were  citizens.  There  being,  therefore,  no  means  of 
enforcing  payment  of  such  bills,  their  credit  depended  solely  upon  the 
faith  and  voluntary  will  of  the  State,  and  were  therefore  purely  bills 
of  credit.  But  that  is  not  the  situation  or  character  of  the  bills  of 
the  bank  in  question.  There  is  an  ample  fund  provided  for  their 
redemption ;  and  they  are  issued  by  a  corporation  which  can  be  sued, 
and  payment  enforced  in  the  courts  of  justice,  in  the  ordinary  mode 
of  recovering  debts. 

If  I  considered  these  bank-notes  as  bills  of  credit  within  the  sense 
and  meaning  of  the  constitutional  prohibition,  I  could  not  concur  in 
opinion  with  the  majority  of  the  court,  that  they  were  not  emitted 
by  the  State.  The  State  is  the  sole  owner  of  the  stock  of  the  bank, 
and  all  private  interest  in  it  is  expressly  excluded.  The  State  has 
the  sole  and  exclusive  management  and  direction  of  all  its  concerns. 
The  corporation  is  the  mere  creature  of  the  State,  and  entirely  sub- 
ject to  its  control ;  and  I  cannot  bring  myself  to  the  conclusion  that 
such  an  important  provision  in  the  constitution  may  be  evaded  by 
mere  form. 

Story,  J.,  dissenting. 

When  this  cause  was  formerly  argued  before  this  court,  a  majority 
of  the  judges  who  then  heard  it  were  decidedly  of  opinion  that  the 
act  of  Kentucky  establishing  this  bank  was  unconstitutional  and 
void;  as  amounting  to  an  authority  to  emit  bills  of  credit,  for  and  on 
behalf  of  the  State,  within  the  prohibition  of  the  constitution  of  the 
United  States.  In  principle,  it  was  thought  to  be  decided  by  the  case 
of  Craig  v.  The  State  of  Missouri,  4  Pet.  410.  Among  that  major- 
ity was  the  late  Mr.  Chief  Justice  Marshall ;  a  name  never  to  be  pro- 
nounced without  reverence.  The  cause  has  been  again  argued,  and 
precisely  upon  the  same  grounds  as  at  the  former  argument. 
A  *  majority  of  my  brethren  have  now  pronounced  the  act  [  *329  ] 
af  Kentucky  to  be  constitutional.     I  dissent  from  that  opin- 
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ion ;  and  retaining  the  same  opinion  which  I  held  at  the  first  argument, 
in  common  with  the  chief  justice,  I  shall  now  proceed  to  state  the  rea- 
sons on  which  it  is  founded.  I  offer  no  apology  for  this  apparent 
exception  to  the  course  which  I  have  generally  pursued,  when  I  have 
had  the  misfortune  to  differ  from  my  brethren,  in  maintaining  silence ; 
for  in  truth  it  is  no  exception  at  all;  as  upon  constitutional  ques- 
tions I  ever  thought  it  my  duty  to  give  a  public  expression  of  my 
opinions,  when  they  differed  from  that  of  the  court. 

The  first  question  naturally  arising  in  the  case  is,  what  is  the  true 
interpretation  of  the  clause  of  the  constitution,  that  "  no  State  shall 
emit  bills  of  credit."  In  other  words,  what  is. a  bill  of  credit,  in  the 
sense  of  the  constitution  ?  After  the  decision  of  the  case  of  Craig  v. 
The  State  of  Missouri,  4  Pet  410, 1  had  not  supposed  that  this  was  a 
matter  which  could  be  brought  into  contestation,  at  least  unless  the 
authority  of  that  case  was  to  be  overturned ;  and  the  court  were  to 
be  set  adrift  from  its  former  moorings.  The  chief  justice,  in  deliver* 
ing  the  opinion  of  the  court  upon  that  occasion,  in  answer  to  the  very 
inquiry  said :  *  To  emit  bills  of  credit,  conveys  to  the  mind  the  idea 
of  issuing  paper,  intended  to  circulate  through  the  community  for  its 
ordinary  purposes  as  money,  which  paper  is  redeemable  at  a  future 
day.  This  is  the  sense  in  which  it  has  been  always  understood." 
Again  :  "  The  term  has  acquired  an  appropriate  meaning ;  and  bills 
of  credit  signify  a  paper  medium,  intended  to  circulate  between 
individuals,  and  between  government  and  individuals,  for  the  ordinary 
purposes  of  society."  Again:  "  If  the  prohibition  means  any  thing, 
if  the  words  are  not  empty  sounds,  it  must  comprehend  the  emission 
of  any  paper  medium  by  a  State  government,  for  the  purposes  of 
common  circulation."  One  should  suppose  that  this  language  was 
sufficiently  exact  and  definite  to  remove  all  possible  doubt  upon  the 
point;  and  it  has  the  more  weight,  because  it  came  from  one,  who 
was  himself  an  actor  in  the  very  times  when  bills  of  credit  constituted 
the  currency  of  the  whole  country ;  and  whose  experience  justified 
him  in  this  exposition. 

But,  it  seems,  that  this  definition  is  not  now  deemed  satisfactory! 
or  to  be  adhered  to ;  and  a  new  exposition  is  sought,  which,  in  its 
predicaments,  shall  not  comprehend  the  bills  in  question.  The  argu- 
ments of  the  learned  counsel  for  the  bank,  on  the  present  occasion 
have,  as  it  appears  to  me,  sought  for  a  definition,  which  shall 
[  *  330  ]  exclude  *any  perils  to  their  case;  rather  than  a  definition 
founded  in  the  intention  and  language  of  the  constitution. 

It  appears  to  me,  that  the  true  nature  and  objects  of  the  prohibi- 
tion, as  well  as  its  language,  can  properly  be  ascertained  only  by  a 
reference  to  history ;  to  the  mischiefs  existing,  and  which  had  existed 
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when  the  constitution  was  formed ;  and  to  the  meaning  then  attached 
to  the  phrase  "  bills  of  credit,''  by  the  people  of  the  United  States. 

If  we  look  into  the  meaning  of  the  phrase  as  it  is  found  in  the 
British  laws,  or  in  our  own  laws,  as  applicable  to  the  concerns  of 
private  individuals,  or  private  corporations,  we  shall  find  that  there 
is  no  mystery  about  the  matter;  and  that  when  bills  of  credit  are 
spoken  of,  the  words  mean  negotiable  paper,  intended  to  pass  as  cur- 
rency, or  as  money,  by  delivery  or  indorsement  In  this  sense,  all 
bank  notes,  or,  as  the  more  common  phrase  is,  bank  bills,  are  bills  of 
credit.  They  are  the  bills  of  the  party  issuing  them,  on  his  credit,  and 
the  credit  of  his  funds;  for  the  purposes  of  circulation  as  currency  or 
money.  Thus,  for  example,  as  we  all  know,  bank  notes  payable  to 
the  bearer,  (or  when  payable  to  order,  indorsed  in  blank,)  pass  in  the 
ordinary  intercourse  and  business  of  life,  as  money ;  and  circulate, 
and  are  treated  as  money.  They  are  not,  indeed,  in  a  legal  and 
exact  sense,  money;  but,  for  common  purposes,  they  possess  the 
attributes,  and  perform  the  functions  of  money.  Lord  Mansfield,  in 
Miller  v.  Race,  1  Burr.  457,  speaking  on  the  subject  of  bank  notes, 
observed,  "that  these  notes  are  not  like  bills  of  exchange,  mere  secu- 
rities, or  documents  for  debts,  and  are  not  so  esteemed ;  but  are 
treated  as  money,  in  the  ordinary  course  and  transactions  of  credit 
and  of  business,  by  the  general  consent  of  mankind;  and  on  payment 
of  them,  whenever  a  receipt  is  required,  the  receipts  are  always  given 
as  for  money,  not  as  for  securities  or  notes."  And,  indeed,  so  much 
are  they  treated  as  money,  that  they  pass  by  a  will  which  bequeathes 
the  testator's  cash,  or  money,  or  property. 

In  confirmation  of  what  has  been  already  stated,  it  may  be  re- 
marked, that  in  the  charter  of  the  Bank  of  England,  in  5th  and  6th 
William  &  Mary,  c  20,  §  28,  an  express  provision  is  made,  by  which 
the  bill  or  bills  obligatory,  and  of  credit,  of  the  bank,  are  declared  to 
be  assignable  and  negotiable.  Similar  expressions  are  to  be  found 
in  the  many  acts  of  the  American  States,  incorporating  banks ;  as 
has  been  abundantly  shown  in  the  citations  at  the  bar.1 
*The  reason  is  obvious  why  they  are  called  bills  of  credit ;  [  *  831  ] 
they  are  intended  to  pass  as  currency,  or  money ;  and  they 
are  issued  on  the  credit  of  the  bank,  or  of  other  persons  who  are 
bound  by  them.  Not  but  that  there  is  a  capital  fund  of  stock  for. 
their  redemption ;  for,  in  general,  all  banks  have  such  a  fund ;  but 
that  the  credit  is  still  given  to  the  corporation,  and  not  exclusively  to 

■  ---  ■■■!■»  ■■■■.■■  |  [I  I  I         i  ..-■■■■■     i    i    ,        m  I         ■ II ■  

1  See  the  acts  establishing  the  Bank  of  New  York,  1791 ;  the  Bank  of  Albany,  in 
New  York;  the  Bank  of  Pennsylvania,  1793;  the  Bank  of  New  Jersey,  1823;  the 
Bank  of  Baltimore,  1795;  the  Bank  of  Virginia;  the  State  Bank  of  North  Carolina, 
2810;  the  Bank  of  Georgia;  the  Bank  of  Kentucky,  &c,  &c.  4  , 
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any  particular  fund.  Indeed,  in  many  cases,  (as  in  Massachusetts,) 
the  private  funds  and  credit  of  the  corporators,  are  by  law,  to  a  limited 
extent,  made  responsible  for  the  notes  of  banks. 

Such  then  being  the  true  and  ordinary  meaning  applied  to  bills  of 
credit,  issued  by  banks  and  other  corporations,  that  they  axe  negoti- 
able paper,  designed  to  pass  as  currency,  and  issued  on  the  credit  of 
the  corporation ;  there  is  no  mystery  in  the  application  of  the  same 
terms  to  the  transactions  of  States.  The  nature  of  the  thing  is  not 
changed ;  the  object  of  the  thing  is  not  ohanged,  whether  the  negoti- 
able paper  is  issued  by  a  corporation  or  by  a  State*  Mutato  nomine^ 
de  te  fabula  narraiur*  A  bill  of  credit,  then,  issued  by  a  State,  is 
negotiable  paper,  designed  to  pasa  as  currency,  and  to  circulate  as 
money.  It  is  distinguishable  from  the  evidences  of  debt  issued  by  a 
State  for  money  borrowed,  or  debts  otherwise  incurred,  not  merely 
in  form,  but  in  substance.  The  form  of  the  instrument  is  wholly  im- 
material. It  is  the  substance  we  are  to  look  to ;  the  question  is* 
whether  it  is  issued,  and  is  negotiable,  and  is  designed  to  circulate 
as  currency.  If  that  is  its  intent,  manifested  either  on  the  face  of  the 
bill,  or  on  the  face  of  the  act,  and  it  is  in  reality  the  paper  issue  of  a 
State,  it  is  within  the  prohibition  of  the  constitution.  If  no  such 
intent  exists*  then  it  is  a  constitutional  exercise  of  power  by  the  State. 
This  is  the  test ;  the  sure,  and,  in  my  judgment,  the  only  sincere  test, 
by  which  we  ean  ascertain  whether  the  paper  be  within  or  without 
the  prohibition  of  the  constitution.  All  other  teats  which  have 
hitherto  been  applied,  and  all  other  tests  which  can  be  applied,  will 
be  illusory,  and  mere  exercises  of  human  ingenuity,  to  vary  the  pro- 
hibition, and  evade  its  force.  Surely,  it  will  not  be  pretended,  that 
the  constitution  intended  to  prohibit  names,  and  not  things ;  to  hold 
up  the  solemn  mockery  of  warring  with  shadows,  and  suffering  reali- 
ties to  escape  its.  grasp  ?  To  suffer  States,  on  their  own  credit,  to 
issue  floods  of  paper  money  as  currency ;  and  if  they  do  not 
[  *  332  ]  call  them  bills  of  credit,  if  they  do  not  *  give  them  the  very 
form  and  impress  of  a  promise  by  the  State,  or  in  behalf  of 
the  State ;  in  the  very  form,  so  current,  and  so  disastrous  in  former 
times,  then  they  are  not  within  the  prohibition  ?  Let  the  impressive 
language  of  Mr.  Chief  Justice  Marshall  on  this  very  point,  in  the  case 
of  Craig  v.  The  State  of  Missouri,  4  Pet  410,  a  voice  now  speaking 
from  the  dead ;  let  it  convey  its  own  admonition,  and  answer  to  the 
argument  "And  .can  this  (said  be)  make  any  real  difference?  la 
the  proposition  to  be  maintained,  that  the  constitution  meant  to  pro- 
hibit names,  and  not  things  ?  That  a  very  important  act,  big  with 
great  and  ruinous  mischief;  which  is  expressly  forbidden  by  words 
most  appropriate  for  its  description ;  may  be  performed  by  the  sub- 
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fttitution  of  a  name  T  That  the  constitution,  in  one  of  the  most  im* 
poxtant  provisions,  may  be  openly  evaded ;  by  giving  a  new  name  to 
an  old  thing  ?     We  cannot  think  so." 

But  the  argument  need  not  be  rested  here.  The  question  here  is, 
not  what  is  meant  by  bills  of  credit,  in  a  mere  theoretical  sense. 
Bat  I  trust  that  I  shall  abundantly  show,  that  the  definition  which 
was  given  in  the  case  of  Craig  v.  The  State  of  Missouri,  and  the 
definition  which  I  maintain,  is  the  true  one ;  stripped  of  all  mystery, 
and  all  extraneous  ingredients  is  the  true  one;  confirmed  by  the 
whole  history  of  the  country :  and  that  the  true  meaning  of  bill  of 
credit  was  just  as  well  known  and  understood  from  the  past  and  the 
passing  events  at  the  time  of  the  adoption  of  the  constitution,  as  the 
terms,  habeas  corpus  trial  by  jury,  process  of  impeachment,  bill  of 
attainder,  or  any  other  phrase  to  be  found  in  the  technical  vocabu- 
lary of  the  constitution.  And  I  mean  to  insist,  that  the  history  of 
the  colonies,  before  and  during  the  Revolution,  and  down  to  the  very 
time  of  the  adoption  of  the  constitution,  constitutes  the  highest  and 
most  authentic  evidence,  to  which  we  can  resort,  to  interpret  this 
clause  of  the  instrument;  and  to  disregard  it,  would  be  to  blind  our* 
selves  to  the  practical  mischiefs  which  it  was  meant  to  suppress ;  and 
to  forget  all  the  great  purposes  to  which  it  was  to  be  applied.  I  trust, 
that  I  shall  be  able  further  to  show,  from  this  very  history,  that  any 
other  definition  of  bills  of  credit  than  that  given  by  the  supreme  court 
in  the  case  of  Craig  v.  The  State  of  Missouri,  is  in  opposition  to  the 
general  tenor  of  that  history ;  as  well  as  to  the  manifest  intention  of 
the  framers  of  the  constitution. 

Before  I  proceed  further,  let  me  quote  a  single  passage  from  the 
Federalist,  No.  44 ;  in  which  the  writer,  in  terms  of  strong  denuncia* 
tion  and  indignation,  exposes  the  ruinous  effects  of  the 
paper  money  *of  the  Revolution,  (universally  in  those  days  [  *  333  ] 
called  by  the  name  of  bills  of  credit,  for  there  was  no  at- 
tempt to  disguise  their  character;)  and  then  adds,  "  in  addition  to 
these  persuasive  considerations,  it  may  be  observed  that  the  same 
reasons,  which  show  the  necessity  of  denying  to  the  States  the  power 
of  regulating  coin ;  prove,  with  equal  force,  that  they  ought  not  to  be 
at  liberty  to  substitute  a  paper  medium  instead  of  coin."  This  pas- 
sage  shows  the  clear  sense  of  the  writer,  that  the  prohibition  was 
aimed  at  a  paper  medium,  which  was  intended  to  circulate  as  cur- 
rency, and  to  that  alone. 

But  it  has  been  scud,  that  bills  of  credit,  in  the  sense  of  the  con- 
stitution, are  those  only  which  are  made  by  the  act  creating  them  si 
tender  in  payment  of  debts.  To  this  argument,  it  might  be  sufficient 
to  quote  the  answer  of  the  chief  justice,  in  delivering  the  opinion  of 
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the  court  in  the  case  of  Craig  v.  The  State  of  Missouri,  4  Pet  410. 
"  The  constitution  itself/'  (said  he,)  u  furnishes  no  countenance  to  this 
distinction.  The  prohibition  is  general  It  extends  to  all  bills  of 
credit ;  not  to  bills  of  credit  of  a  particular  description.  That  tribu- 
nal must  be  bold,  indeed,  which,  without  the  aid  of  other  explanatory 
words,  could  venture  on  this  construction*  It  is  the  less  admissible 
in  this  case,  because  the  same  clause  of  the  constitution  contains  a 
substantial  prohibition  to  the  enactment  of  tender  laws.  The  con- 
stitution, therefore,  considers  the  emission  of  bills  of  credit  and  the 
enactment  of  tender  laws,  as  distinct  operations ;  independent  of 
each  other,  which  may  be  separately  performed.  Both  are  forbidden* 
To  sustain  the  one,  because  it  is  not  also  the  other ;  to  say,  that  bills 
of  credit  may  be  emitted,  if  they  be  not  a  tender  of  debts ;  is  in 
effect,  to  expunge  that  distinct,  independent  prohibition,  and  to  read 
the  clause,  as  if  it  had  been  entirely  omitted.  We  are  not  at  liberty 
to  do  this." 

But,  independently  of  that  reasoning,  the  history  of  our  country 
proves  that  it  is  not  of  the  essence  of  bills  of  credit,  it  is  not  a  part 
of  their  definition,  that  they  should  be  a  tender  in  payment  of  debts* 
Many  instances,  in  proof  of  this,  .were  given  in  the  opinion  so  often 
alluded  to.  Not  a  single  historian  upon  this  subject  alludes  to  any 
such  ingredient,  as  essential  or  indispensable. 

It  has  been  said  (and  it  has  never  been  denied)  that  the  very  first 
issue  of  bills  of  credit  by  any  of  the  colonies,  was  by  the  province  of 
Massachusetts,  in  1690.  The  form  of  these  bills  was:  "  This  indented 
bill  of  ten  shillings,  due  from  the  Massachusetts  colony  to  the  pos- 
sessor, shall  be  in  value  equal  to  money,  and  shall  be  accord- 
[  *  334  ]  ingly  *  accepted  by  the  treasurer  and  receivers  subordinate 
to  him,  in  all  public  payments,  and  for  any  stock  at  any  time 
in  the  treasury."  Then  followed  the  date  and  the  signatures  of  the 
committee  authorized  to  emit  them*1  They  were  not  made  a  tender 
in  payment  of  debts,  except  of  those  due  to  the  State.  In  1702,  3 
Anne,  c.  1,  another  emission  of  bills  of  credit  for  £15,000,  was 
authorized  in  the  same  form;  but  they  were  not  made  a  tender  by 
the  act;  and  the  then  duties  of  impost  and  excise  were  directed  to 
be  applied  to  the  discharge  of  those  bills,  as  also  a  tax  of  £10,000 
on  polls  and  estates,  real  and  personal,  to  be  levied  and  collected, 
and  paid  into  the  treasury  in  1705.  »  A  subsequent  act,  passed  in 
1712,  made  them  a  tender  in  payment  of  private  debts.  In  1716,  art. 
of  3  Geo.  L  c  6,  a  fijrther  emission  of  £150,000  in  "bills  of  credit,99 
was  expressly  authorized  to  be  made  in  the  like  form ;  to  be  distn* 
— —  «...    i  i  ■    ,  — ..         .    ,i  .■   .       ...» 

1  See  8  Story's  Comment  on  the  Constitution,  231,  note  [2.] 
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bated  among  the  different  counties  of  the  province  in  a  certain  pro- 
portion stated  in  the  act ;  and  to  be  put  into  the  hands  of  five  trustees 
in  each  county,  to  be  appointed  by  the  legislature,  to  be  let  out  by 
the  trustees  on  real  security  in  the  county,  in  certain  specified  sums, 
for  the  space  of  ten  years,  at  five  per  cent,  per  annum.  The  mort- 
gages were  to  be  made  to  the  trustees,  and  to  be  sued  for  by  them ; 
and  the  profits  were  to  be  applied  to  the  general  support  of  the  gov- 
ernment. These  bills  were  not  made  a  tender.  Now,  this  act  is 
most  important)  to  show  that  the  fact  that  the  bills  of  credit  were  to 
be  let  out  on  mortgage,  was  not  deemed  in  the  slightest  degree  mate- 
rial to  the  essence  of  such  bills.  An  act  for  the  emission  of  bills  of 
credit,  not  materially  different  in  the  substance  of  its  provisions,  had 
been  passed  in  1714, 1  Geo.  I.  c.  2.  Another  act  for  the  emission  of 
£50,000,  in  bills  of  credit,  was  passed  in  1720,  7  Geo.  I.  c.  9,  con- 
taining provisions  nearly  similar,  except  that  the  trustees  were  to  be 
appointed  by  the  towns,  and  the  profits  were  to  be  received  by  the 
towns,  and  a  tax  of  £50,000  on  polls  and  estates,  was  authorized  to 
be  raised  to  redeem  the  same.  In  1720,  the  colony  of  Rhode  Island 
issued  bills  of  credit,  nearly  in  the  form  of  the  Massachusetts  bills ; 
and  they  were  made  a  tender  in  payment  of  all  debts,  excepting 
special  ones ;  and  similar  bills  were  issued  in  1710  and  1711.  In 
1715,  another  issue  was  authorized,  to  be  let  out  by  trustees  and 
committees  of  towns  on  mortgage,  for  ten  years.  There 
*is  no  clause  in  the  act  declaring  them  a  tender.  The  [  *  335  ] 
same  year  another  emission  was  authorized. 

In  1709,  the  colony  of  Connecticut  authorized  an  emission  of  bills 
of  credit  in  a  similar  form ;  appropriating  a  tax  for  their  redemption. 
There  was  no  clause  making  them  a  tender.  Numerous  other  acts 
of  the  like  nature  were  passed  between  that  period  and  1731 ;  some 
of  which  made  them  a  tender,  and  others  not. 

In  1709,  the  colony  of  New  York  issued  bills  of  credit,  in  a  form 
substantially  the  same ;  and  they  were  made  a  tender  in  the  pay- 
ment of  debts,  and  these  bills  were  to  bear  interest  Many  other 
emissions  of  bills  of  credit  were  from  time  to  time  authorized  to  be 
made  in  similar  forms;  they  were  generally  made  a  tender;  and 
generally  funds  were  provided  for  their  due  redemption. 

In  1722,  the  province  of  Pennsylvania  issued  bills  of  credit,  in  a 
form  not  substantially  different  from  those  of  the  New  England 
States ;  which  were  delivered  to  trustees,  to  be  loaned  on  mortgages, 
on  land,  or  ground-rents ;  and  they  were  made  a  tender  in  payment 
of  all  debts.  Other  emissions,  for  like  purposes,  were  authorized  by 
subsequent  laws.  In  the  year  1739,  an  emission  of  bills  of  credit 
was  authorized  by  the  State  of  Delaware,  for  similar  purposes,  and 
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in  a  similar  form,  to  be  loaned  on  mortgages.    They  -were  made  a 
tender  in  payment  of  debts,  and  a  sinking  fund  was  provided. 

In  1733,  Maryland  authorized  an  emission  of  bilk  of  credit,  to  the 
amount  of  £90,000,  to  be  issued  by  and  under  the  management  of 
three  commissioners,  or  trustees,  who  were  incorporated  by  the  name 
of  "The  Commissioners  or  Trustees  for  emitting  Bills  of  Credit;" 
and  by  that  name  might  sue  and  be  sued,  and  sell  all  real  and  per- 
sonal estate  granted  them  in  mortgage,  &c.  These  bills  of  credit, 
with  certain  exceptions,  were  to  be  lent  out,  on  interest,  by  the  com- 
missioners or  trustees,  at  four  per  cent.,  upon  mortgage  or  personal 
security ;  and  a  sinking  fund  was  provided  for  their  redemption,  &c^ 
and  they  were  made  a  tender  in  payment  of  debts.  Another  emis- 
sion was  authorized  in  1769 ;  and  two  commissioners  were  appointed 
to  emit  the  bills,  to  be  called  "  Commissioners  for  emitting  Bills  of 
Credit ; "  and  by  that  name  to  have  succession,  and  to  sue  and  be 
ffued.  These  bills,  also,  were  to  be  let  out  by  the  commissioners,  on 
security ;  and  a  fund  was  provided  for  their  redemption.    These  bills 

were  not  made  a  tender.1 
[  *  336  ]      *  In  Virginia,  bills  of  credit  were  issued  as  early  as  1755, 

under  the  name  of  treasury  notes ;  which  bore  interest,  and 
were  made  a  tender  in  payment  of  debts.  Emissions  were  subse- 
quently made  at  other  periods,  and  especially  in  1769,  1771,  and 
1773.  These  last  three  were  not  made  a  tender.  In  1778,  another 
emission  of  them  was  authorized,  which  were  made  a  tender ;  and  a 
fund  was  pledged  for  their  redemption.  Many  other  issues  were 
subsequently  made,  which  were  a  tender.  What  demonstrates  that 
these  treasury  notes  were  deemed  bills  of  credit,  is  the  fact  that,  by 
an  act  passed  in  1777,  c  34,  it  was  made  penal  for  any  person  to 
M  issue  or  offer  in  payment  any  bill  of  credit,  or  note,  for  any  sum 
of  money  payable  to  the  bearer; "  and  that  the  act  of  1779,  c  24, 
makes  it  a  felony  for  any  person  to  steal  any  bill  of  credit,  or  treas- 
ury note,  or  tt  loan-office  certificate  of  the  United  States,  or  any  of 
them ; "  and  that  the  act  of  1780,  c.  19,  after  reciting  that  the  exi- 
gencies of  the  war  requires  the  emission  of  paper  money,  &c, 
authorizes  the  emission  of  new  treasury  notes,  and  proceeds  to  pun- 
ish .with  death  any  person  who  shall  forge  "any  bill  of  credit  or 

1  I  hare  been  favored  with  a  sight  of  one  of  the  original  bills  issued  under  the  act 
of  Maryland,  of  1 769.  It  it  as  ollows :  M  This  indented  bill  of  six  dollars,  shall  entitle 
the  bearer  hereof  to  receive  bills  .4'  exchange,  payable  in  London,  or  gold  and  silver, 
at  the  rate  of  four  shillings  and  six  ponce  sterling,  per  dollar,  for  the  said  bill ;  ac- 
cording to  the  direction  of  an  act  of  assembly  of  Maryland,  dated  at  Annapolis,  this 
4th  day  of  March,  A.  D.  1770.  R.  Con  den,  J.  C.  Clapham."  These  gentlemen  were, 
doubtless,  the  commissioners  appointed  under  the  act. 


• 
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treasury  note,  to  be  issued  by  virtue  of  this  act"  la  1748,  North 
Carolina  authorized  the  emission  of  bills  of  credit,  which  were  made 
a  tender,  and  a  fund  was  provided  for  their  redemption ;  and  many 
subsequent  emissions  were*  authorised,  with  similar  provisions 

In  1703,  South  Carolina  first  issued  bills  of  credit  They  were  to 
bear  an  interest  of  twelve  per  cent  Funds  were  provided  for  their 
redemption.  They  do  not  seem  originally  to  have  been  made  a 
tender.  Many  other  acts  for  the  emission  of  bills  of  credit  were, 
from  time  to  time,  passed  by  the  colony ;  some,  if  not  all  of  which, 
were  made  a  tender.  One  of  these  acts,  passed  in  1712,  was  of  a 
peculiar  nature ;  but  as  I  have  not  been  able  to  procure  a  copy  of 
it,  I  can  only  refer  to  it  as  it  is  stated  by  Hewitt  (1  Hewitt,  Hist  of 
&  Car.  204)  ;  who  says :  «  At  this  time  the  legislature  thought  proper 
to  establish  a  public  bank,  and  issued  £48*000  in  bills  of  credit! 
called  bank  bills,  for  answering  the  exigencies  of  government,  and 
for  the  convenience  of  domestic  commerce.  This  money  was  to  be 
lent  out  at  interest  on  landed  or  personal  security ;  and, 
according  to  the  tenor  *of  the  act  for  issuing  the  same,  [  *337  ] 
it  was  to  be  sunk  gradually  by  .£4,000  a  year,  which  sum 
was  ordered  to  be  paid  annually  by  the  borrowers  into  the  bands  of 
the  commissioners  appointed  for  that  purpose."  In  1760,  Georgia 
authorised  an  emission  of  bills  of  credit  to  be  let  out  at  interest,  and 
mortgages  were  to  be  taken  by  the  commissioners.  These  bills  were 
made  a  tender.  Subsequent  acts  for  issuing  bills  of  credit  were 
passed ;  but  it  is  not  necessary  to  recite  them. 

Congress,  during  the  revolutionary  war,  issued  more  than 
300,000,000  of  bills  of  credit  The  first  issue  was  in  1775,  and  the 
confederated  colonies  were  pledged  for  their  redemption.  None  of 
the  bills  of  credit  issued  by  congress  were  made  a  tender ;  probably 
from  the  doubt  whether  congress  possessed  the  power  to  make  them 
a  tender.  The  form  of  those  first  issued  was  as  follows :  "  This  bill 
entitles  the  bearer  to  receive  Spanish  milled  dollars,  or  the 

value  thereof  in  gold  and  silver,  according  to  the  resolutions  of  con- 
gress."  The  last  emission  was  made  in  1780,  under  the  guarantee 
of  congress,  and  was  in  the  following  form  :  "  The  possessor  of  this 
bill  shall  be  paid  Spanish  milled  dollars  by  the  31st  of  De- 

cember, 1786,  with  interest,  in  like  money,  at  the  rate  of  five  per 
cent  per  annum,  by  the  State  of  according  to  an  act  of  the 

legislature  of  the  Stake  of  the  day  of  1780."     The 

indorsement  by  congress  was,  "  The  United  States  insure  the  pay- 
ment of  the  within  bill,  and  will  draw  bills  of  exchange  annually,  if 
demanded  according  to  a  resolve  of  congress  of  the  18th  of  March, 
1780."     These  bills  were  expressly  required  by  congress  to  issue  on 
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the  funds  of  the  individual  Stated  established  for  that  purpose ;  and 
the  faith  of  the  United  States  was  pledged  for  their  payment  They 
were  made  receivable  in  all  public  payments. 

I  will  close  this  unavoidably  prolix,  though,  in  my  judgment,  very 
important  review  of  the  history  of  bills  of  credit  in  the  colonies,  and 
during  the  Revolution,  with  a  reference  to  the  act  of  24th  of  Geo,  IL 
c  53,  1751,  for  regulating  and  restraining  the  issues  of  paper  money 
in  New  England.  That  act,  in  its  prohibitory  clause,  expressly  forbids 
the  issue  of"  any  paper  bills,  or  bills  of  credit,  of  any  kind  or  denom- 
ination whatsoever,"  except  for  certain  purposes,  and  upon  certain 
specified  emergencies ;  and  constantly  speaks  of  "  paper  bilk,  or  bills 
of  credit,"  as  equivalent  expressions ;  thus  demonstrating  that  the 
true  meaning  of  hills  of  credit  was  paper  emitted  by  the 
[  *  338  ]  State,  and  intended  to  pass  as  currency ;  or,  in  other  *  words, 
as  paper  money.  It  further  requires,  that  the  acts  author* 
izing  such  issues  of  "  paper  bills  or  bills  of  credit,"  shall  provide  funds 
for  the  paymeixt  thereof ;  and  makes  provisions  for  cases  where  such 
u  paper  bills  or  bills  of  credit"  had  been  loaned  out  on  security ;  and 
declares  that  "  no  paper  currency  or  bills  of  credit,"  issued  under  the 
act,  shall  be  a  legal  tender  in  payment  of  any  private  debts  or  con* 
tracts  whatsoever. 

This  historical  review  furnishes  a  complete  answer  to  every  argu- 
ment which  has  been  used  on  the  present  or  on  former  occasions ; 
which  made  the  nature. of  bills  of  credit  depend  upon  any  other 
quality  than  the  simple  one  of  being  for  money  and  negotiable,  and 
designed  to  pass  as  paper  money  or  paper  currency.  When  it  is 
said  that  it  is  of  the  essence  of  "  bills  of  credit,"  that  they  should  be 
a  legal  teqder,  we  find  that  many  of  them  never  were  a  tender. 
Nay,  that  the  enormous  issues  by  the  revolutionary  congress  were 
altogether  stripped  of  this  quality.  When  it  is  said  that,  to  consti- 
tute bills  of  credit,  their  circulation  as  money  must  be  enforced  by 
statutable  provisions,  we  find  that,  in  many  cases,  from  the  very 
nature  and  character  of  the  acts,  no  such  compulsory  circulation  was 
contemplated.  They  did  not  -in  their  form,  generally,  contain  any 
express  promise  on  the  part  of  the  State,  to  pay  them,  whether  funds 
were  provided  or  not ;  and  the  same  form  was  used  in  both  cases. 
There  was,  indeed,  in  my  judgment,  in  every  case,  an  implied  obliga- 
tion and  promise  of  the  State  to  pay  them ;  whether  funds  were  pro- 
vided or  not.  When  it  is  said,  that  it  is  not  a  bill  of  credit  unless 
credit  is  given  to  the  State  on  its  own  express  promise  to  pay,  and 
not  when  the  paper  is  only  declared  to  be  receivable  in  payment  of 
debts  due  to  the  State ;  that  there  must  be  a  promise  to  pay,  and  not 
merely  a  promise  to  receive  ;  we  find,  that  the  very  first  issues  of. 
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bills  of  credit  were  of  this  very  character,  and  contained  no  promise ; 
and  yet  the  colonial  legislatures  appropriated  to  them  the  very  name 
as  their  true  designation.  When  it  is  said,  that  a  bill  which  is  pay- 
able on  demand,  is  not  a  bill  of  credit ;  nor  a  bill  which  contains  no 
promise  to  pay  at  a  future  day ;  we  find,  that  on  their  face  nearly  all 
the  colonial  issues  were  without  any  limitation  of  time,  and  were 
receivable  in  payments  to  the  State,  immediately  upon  their  presenta- 
tion ;  though  funds  for  their  redemption  were  not  provided  except  in 
future.  The  issues  by  congress  were,  with  a  single  exception,  with* 
out  any  limitation  of  time  as  to  payment,  and  were  to  be  paid  in 
gold  or  silver. 

The  emission  of  1780,  already  stated,  was  to  be  paid  at  a  [  *339  ] 
future  time.  But  congress  made  no  express  promise  to  pay 
any  of  their  other  issues ;  they  simply  pledged  the  colonies  for  their 
redemption,  and  yet  congress  called  them  bills  of  credit.  When  it  is 
said,  that  bills  of  credit  cannot  bear  interest,  for  that  disqualifies  them 
for  a  paper  currency,  we  find  that  in  point  of  fact,  such  bills  were 
issued  both  by  the  colonies  and  by  the  revolutionary  congress,  and 
indeed,  since,  by  the  United  States,  in  the  form  of  treasury  notes. 
When  it  is  said,  that  bills  of  credit  are  such  only  as  are  issued  upon 
the  mere  credit  of  the  State,  and  not  bottomed  upon  any  real  or  sub- 
stantial fund  for  their  redemption,  we  find  that,  in  most  cases,  the 
colonial  bills  of  credit  were  issued  upon  such  funds,  provided  by  the 
very  terms  of  the  acts.  The  statute  of  24  Geo.  II.  c  53,  also  in  terms 
applies  the  very  phrase,  not  only  to  bills  resting  on  the  mere  credit 
of  the  State,  but  also  to  bills  having  suitable  funds  provided  for  their 
redemption.  It  goes  further,  and  prohibits  the  colonies  in  future 
from  issuing  such  bills  without  providing  suitable  funds.  In  short, 
the  history  of  bills  of  credit  in  the  colonies,  conclusively  establishes, 
that  none  of  these  ingenious  suggestions,  and  distinctions,  and  defi- 
nitions, were  or  could  have  been  in  the  minds  of  the  framers  of  the 
constitution.  They  acted  upon  known  facts,  and  not  theories ;  and 
meant,  by  prohibiting  the  States  from  emitting  bills  of  credit,  to 
prohibit  any  issue  in  any  form,  to  pass  as  paper  currency  or  paper 
money,  whose  basis  was  the  credit,  or  funds,  or  debts,  or  promises  of 
the  States.  They  looked  to  the  mischief  intended  to  be  guarded 
against  in  the  future,  by  the  light  and  experience  of  the  past  They 
knew  that  the  paper  money  issued  by  the  States  had  constantly  de- 
preciated, whether  funds  for  its  redemption  were  provided  or  not ; 
whether  there  was  a  promise  to  pay  or  a  promise  to  receive ;  whether 
they  were  payable  with  or  without  interest;  whether  they  were  nom- 
inally payable  in  prcesenti  or  in  fvturo.  They  knew  that  whatever 
paper  currency  is  not  directly  and  immediately,  at  the  mere  will  of 
vol.  xii.  38 
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the  holder,  redeemable  in  gold  and  silver,  id)  and  forever  must  be, 
liable  to  constant  depreciation.  We  know  the  same  facts  as  well  as 
they.  We  know  that  the  treasury  notes  of  the  United  States,  dar- 
ing the  late  war,  depreciated  fifty  per  cent. ;  that  daring  the  period 
of  the  suspension  of  specie  payments,  by  our  private  banks  at  the 
same  period,  though  with  capitals  supposed  to  be  ample,  their  bank- 
bills  sunk  from  15  to  25  per  cent,  below  their  nominal  value. 
[  •  340  ]  The  bills  of  this  very  Bank  of  the  Commonwealth  *  of  Ken- 
tueky,  of  whose  solid  and  extensive  capital  we  have  heard 
so  much,  were  admitted  at  the  argument  to  have  sunk  60  per  cent, 
from  their  nominal  value.  The  framers  of  the  constitution  could 
not,  without  irreverence,  (not  to  use  a  stronger  phrase,)  be  presumed 
to  prohibit  names  and  not  things ;  to  aim  a  blow  at  the  artificial 
forms  an  which  paper  currency  might  be  clothed,  and  leave  the  sub* 
stanoe  of  the  mischief  untouched  and  unredressed ;  to  leave  the  States 
at  liberty  to  issue  a  flood  of  paper  money  with  which  to  inundate  the 
community,  upon  their  own  sole  credit,  funds,  and  responsibility,  so 
always  that  they  did  not  use  certain  prescribed  forms  of  expression. 
If  the  States  were  to  possess  these  attributes  in  ample  sovereignty,  it 
was  worse  than  useless  to  place  such  a  prohibition  in  the  front  of 
the  constitution.  It  was  holding  out  a  solemn  delusion  and  mock- 
ery to  the  people,  by  keeping  the  faith  of  the  constitution  to  the  ear, 
and  breaking  it  to  the  sense.  My  judgment  is,  that  any  such  inter- 
pretation of  the  constitution  would  be  as  unsound  as  it  would  be 
mischievous.  The  interpretation  for  whioh  I  contend,  is  precisely 
that  which  was  maintained  by  this  court  in  the  case  of  Craig  v.  The 
State  of  Missouri,  4  Pet.  410 ;  where  all  these  ingenious  suggestions, 
distinctions!  and  definitions,  to  which  I  have  alluded,  were  directly 
overruled*  I  might,  indeed,  have  spared  myself  some  labor  in  these 
researches.,  if  I  had  not  considered  that  case  as  in  some  measure  as- 
sailed in  the  present  decision,  if  indeed,  it  is  not  shaken  to  its  very 
foundation. 

The  next  question  in  the  ease  is,  whether  the  act  of  Kentucky 
establishing  this  bank  is  unconstitutional,  by  authorizing  an  emission 
of  bills  of  credit  in  the  shape  of  the  bank-bills  or  notes  of  that  bank, 
within  the  prohibition  of  the  constitution.  The  argument  is,  that 
the  State  cannot  do  that  indirectly,  which  it  cannot  consistently  with 
the  constitution  do  directly ;  and  that  the  bank  corporation  is  here 
the  sole  and  exclusive  instrument  of  the  State,  managing  its  exclu- 
sive funds  for  its  exclusive  benefit,  and  under  its  exclusive  manage- 
ment. 

Even  this  obvious  principle,  that  the  State  cannot  be  permitted 
indirectly  to  do,  what  it  is  directly  prohibited  to  do  by  the  constitu* 
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tioa,  has  been  denied  on  the  present  occasion,  upon  what  grounds  of 
reasoning,  I  profess  myself  incapable  of  comprehending.  That  a 
State  may  rightfully  evade  the  prohibitions  of  the  constitution,  by 
acting  through  the  instrumentality  of  agents  in  the  evasion,  instead 
of  acting  in  its  own  direct  name,  and  thus  escape  from  all  its  consti- 
tutional obligations,  is  a  doctrine  to  which  I  can  never  subscribe,  and 
which,  for  the  honor  of  the  country,  for  the  good  faith  and 
integrity  *  of  the  States,  for  the  oause  of  sound  morals,  and  [  *  341  ] 
of  political  and  civil  liberty,  1  hope  may  never  be  established. 
I  find  no  warrant  for  any  such  doctrine  in  the  case  of  Craig  v.  The 
Slate  of  Missouri,  either  in  the  opinion  of  the  court  or  in  that  of  the 
dissentient  judges. 

.  The  other  part  of  the  argument,  from  which  the  conclusion  is 
drawn  that  the  act  is  unconstitutional,  requires  a  more  extended  con- 
sideration. But  before  proceeding  to  that,  it  is  proper  to  notice  th* 
statement  at  the  bar,  that  the  point  of  the  constitutionality  of  this 
act  has  been  already  decided  by  this  court  If  so,  I  bow  to  its 
authority.  I  am  not  disposed  to  shake,  even  if  I  could,  the  solemn 
decisions  of  this  court  upon  any  great  principles  of  law ;  and,  i  for* 
tiori,  not  that  which  respects  the  interpretation  of  the  constitution 
itaelL  But  I  shall  require  proof  before  I  yield  my  assent  that  the 
point  has  been  so  decided.  The  case  relied  on  is  The  Bank  of  the 
Commonwealth  of  Kentucky  tx.  Wister,  2  Pet  318.  In  my  judg- 
ment, that  case  justifies  no  such  conclusion.  It  was  not  even  made 
or  suggested  in  the  argument  It  was  not  touched  by  the  judgment 
of  the  court  What  was  that  case  ?  Wister  brought  a  suit  in  the 
circuit  court  of  the  United  States  in  Kentucky  against  the  bank,  to 
recover  a  sum  deposited  in  the  bank.  The  bank  filed  a  plea  to  the 
jurisdiction  of  the  court ;  alleging  that  the  bank  was  a  body  corpo- 
rate, established  by  an  act  of  the  legislature  of  Kentucky,  and  "that 
the  whole  capital  stock  of  the  said  corporation  is  exclusively  and  solely 
the  property  of  the  State,  and  that  the  State  in  her  political  sovereign 
capacity  as  a  State,  is  the  sole,  and  exclusive  and  only  member  of 
the  corporation."  The  court  decided,  that  the  suit  was  rightfully 
brought  against  the  corporation,  and  was  within  the  jurisdiction  of 
the  circuit  court  Why  ?  Because  the  court  were  of  opinion,  that 
though  the  corporation  was  created  by  the  State,  the  State  was  not 
even  a  member  of  the  corporation.  "  The  president  and  directors 
alone  (said  Mr.  Justice  Johnson*  in  delivering  the  opinion  of  the 
court)  constitute  the  body  corporate,  the  metaphysical  person  liable 
to  suit  Hence,  by  the  laws  of  the  State  itself,  it  is  excluded  from 
the  character  of  a  party,  in  the  sense  of  the  law,  when  speaking  of  a 
body  corporate.*    And  in  confirmation  of  this  view  of  the  matter,  a 
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passage  was  cited  from  the  opinion  in  The  United  States  Bank  v. 
The  Planters'  Bank  of  Georgia,  9  Wheat  904.  The  learned  judge 
then  said,  — and  this  is  the  comment  on  which  so  much  reliance  has 
been  placed :  "  To  which  it  may  be  added,  that  if  a  State  did  exer- 
cise any  other  power  in  or  over  a  bank,  or  impart  to  it  its 
[  *  342  ]  sovereign  attributes,  it  would  be  hardly  *  possible  to  distin- 
guish the  issue  of  the  paper  of  such  banks  from  a  direct 
issue  of  bills  of  credit,  which  violation  of  the  constitution  no  doubt 
the  State  here  intended  to  avoid."  Now  this  language  imports,  at 
most,  only  that  a  case  might  have  existed,  which  would  have  been  a 
violation  of  the  constitution,  but  which  was  admitted  not  to  be  the 
case  before  the  court,  that  is,  where  the  State  imparted  its  sovereign 
attributes  to  the  corporation.  The  court  do  not  say,  that  the  con- 
stitution of  the  United  States  had  not  been  violated  by  the  issue  of 
the  bank  bills,  for  that  question  was  never  presented  for  their  consid- 
eration ;  but  only  say,  that  the  State  did  not  intend  to  violate  the 
constitution,  and  did  not  intend  to  communicate  its  sovereign  attri- 
butes. Neither  the  facts  of  the  case,  nor  the  declaration,  nor  the 
plea  to  the  jurisdiction,  in  any  manner,  raised  or  could  raise  any  such 
question.  The  corporation,  as  such,  was  capable  of  suing  and  being 
sued,  by  the  laws  of  Kentucky.  However  proper,  then,  the  language 
might  have  been  as  an  admonition  of  the  danger  to  the  bank,  if  their 
ground  of  objection  to  the  jurisdiction  was  maintainable,  it  did  not 
commit  the  court  in  the  slightest  manner  to  any  definitive  opinion 
as  to  the  constitutionality  of  its  issues  of  bank  paper. 

Let  us  now  proceed  to  the  consideration  of  the  charter  of  the  bank, 
and  ascertain  whether  it  is  a  mere  agent  of  the  State,  and  what  are 
the  powers  and  authorities  which  are  given  to  it  as  to  the  issues  of 
bank  bills.  The  act  of  1820,  declares  in  the  first  section,  that  a  bank 
shall  be,  and  thereby  is  established,  "in  the  name  and  on  behalf  of 
the  Commonwealth  of  Kentucky ;"  under  the  direction  of  a  president 
and  twelve  directors,  to  be  chosen  by  the  legislature  from  time  to 
time  by  joint  ballot  of  both  houses.  The  2d  section  declares  the 
president  and  directors  a  corporation  by  the  corporate  name,  &c, 
conferring  on  the  corporation  the  usual  powers.  The  3d  section  de- 
clares that  the  whole  capital  stock  of  the  bank  shall  be  exclusively 
the  property  of  the  commonwealth  of  Kentucky ;  and  no  individual 
or  corporation  shall  be  permitted  to  own  or  pay  for  any  part  of  the 
capital  of  the  bank.  The  4th  section  declares  that  the  president  and 
directors  shall  have  power  to  issue  notes  not  under  the  denomination 
of  one  dollar,  nor  over  one  hundred  dollars,  signed  by  the  president, 
and  countersigned  by  the  cashier.  These  bills  or  notes  are,  by  subse- 
quent sections,  authorized  to  be  made  payable  to  order  or  to  bearer, 
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and  to  be  negotiable  accordingly ;  and  they  are  declared  to  be  re- 
ceivable at  the  treasury,  and  by  public  officers  in  all  payments  of 
taxes  and  other  debts  to  the  State,  and  for  comity  levies ; 
and  are  to  *be  payable  and  redeemable  in  gold  and  silver.  [  *343  ] 
The  capital  stock  of  the  bank  is  to  consist  of  two  millions 
of  dollars,  to  be  raised  and  paid  as  follows :  All  moneys  paid  into  the 
treasury  lor  the  purchase  of  vacant  lands  of  the  State,  and  so  much 
of  capital  stock  owned  by  the  State  in  the  Bank  of  Kentucky,  (which 
it  seems  had  then  stopped  payment,)  as  may  belong  to  the  State, 
after  the  affairs  of  that  bank  were  settled  up,  with  the  profits  thereof 
not  heretofore  pledged  or  appropriated  by  law.  And  the  treasurer  of 
the  State  was  required,  from  time  to  time,  as  be  received  moneys,  or 
any  of  these  accounts,  to  pay  them  to  the  bank*  By  other  sections, 
the  bank  was  authorized  to  discount  bills  of  exchange  and  notes,  and 
to  receive  deposits,  and  to  loan  money  on  mortgage  on  real  estate, 
distributing  their  loans  in  certain  proportions  among  the  citizens  of 
the  different  counties;  and  the  interest  arising  from  all  loans  and 
discounts,  after  payment  of  expenses,  was' to  be  considered  as  part 
of  the  annual  revenue  of  the  State,  and  subject  to  the  disposition 
of  the  legislature.  The  notes  of  the  Bank  of  Kentucky  were 
also  receivable  in  payment  of  all  debts  due  to  the  Commonwealth 
Bask. 

Such  are  the  principal  provisions  of  the  charter.  It  is  clear,  there- 
fore, that  the  bank  was  a  mere  artificial  body  or  corporation,  created 
for  the  sole  benefit  of  the  State ;  and  in  which  no  other  person  had 
or  could  have  any  share  or  interest.  The  president  and  directors 
were  the  mere  agents  of  the  State,  appointed  an4  removable  at  its 
pleasure.  The  whole  capital  stock  to  be  provided,  consisted  of  the 
proceeds  of  the  public  lands  and  other  property  of  the  State,  which 
should  be  paid  over  to  the  bank  from  time  to  time  by  the  treasurer 
of  the  State.  The  public  lands  themselves,  and  the  other  funds  were 
not  originally  conveyed  to  or  vested  in  the  corporation ;  but  were 
left  in  the  free  possession  of  the  State  itself.  The  president  and 
directors  had  no  interest  whatsoever  in  the  institution,  but  only  had 
the  management  of  it,  subject  to  the  control  of  the  State.  They  were 
not  personally  liable  for  non-payment  of  any  of  the  bills,  or  notes,  or 
debts  of  the  bank ;  but  only  for  their  personal  misconduct  in  any 
excess  of  issues  or  debts  beyond  double  the  amount  of  the  capital 
stock.  The  State  was  entitled  to  all  the  profits.  And  though  the 
bilk  and  notes  of  the  bank  were  declared  payable  in  gold  and  silver, 
it  seems  that  no  human  being  was  made  directly  responsible  for  the 
payment ;  not  the  president  and  directors  in  their  private  capacity, 
for  they  contracted  no  personal  responsibility ;  and  not  the  State,  (as 
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we  have  been  told  at  the  argument,)  because  the  State  had 
[  *344  ]  not,  in  its  *  own  name,  promised  to  pay  them ;  nay,  it  is 
said,  that  these  bills  and  notes  were  not  even  issued  on  the 
credit  of  the  State. 

Another  thing  is  quite  clear ;  and  that  is,  that  as  the  bank  existed 
for  the  sole  benefit  of  the  State,  and  all  its  officers  were  appointed 
by  the  State,  and  removable  at  its  pleasure,  the  State  possessed  an 
unlimited  power  over  the  corporation.  The  whole  funds  possessed 
by  it,  whether  they  were  capital  stock,  or  debts,  or  securities,  or  real 
estate,  or  bank  notes,  belonged  in  fact  to  the  State.  The  State  was 
the  equitable  owner ;  and  might  at  any  time,  without  any  violation 
of  the  rights  of  the  corporation,  which  was  its  own  exclusive  agent, 
resume  and  appropriate  these  funds  to  itself,  and  might  at  its  own 
pleasure  repeal  and  annihilate  the  charter ;  and  by  its  sovereign  legis- 
lative act  become,  ipso  facto,  the  legal  owner,  as  it  was  in  fact  the 
equitable  owner  of  the  property  and  franchise.  I  know  of  no  prin- 
ciple of  law,  or  of  the  constitution,  which  would  have  been  violated 
by  such  a  course ;  for  it  would  have  been  only  conferring  upon  the 
equitable  owner  the  legal  title  to  his  own  estate  and  property,  and 
resuming,  on  the  part  of  the  principal,  the  funds  and  the  business 
confided  to  his  agents. 

The  bills  or  notes  of  the  bank  were  to  circulate  as  currency.  That 
is  so  palpable  on  the  face  of  the  charter,  as  not  to  have  been  even 
questioned  at  the  argument.  They  were  then,  stripped  of  mere  tech- 
nical forms,  the  bills  of  the  State  issued  by  the  agent  of  the  State,  on 
the  exclusive  funds  of  the  State,  for  the  benefit  and  profit  of  the 
State ;  to  circulate  as  currency  within  the  State,  and  without  any 
other  responsibility  than  that  of  the  State.  In  what  respect,  then,  do 
they  differ  from  bills  of  credit  of  the  State  ?     I  can  perceive  none. 

In  the  first  place,  it  is  said  that  they  were  not  issued  on  the  credit 
of  the  State ;  and  that  the  State  is  not  responsible,  directly,  or  indi- 
rectly, for  their  payment.  I  confess,  until  I  heard  the  argument  at 
the  bar,  I  had  not  supposed  that  any  such  proposition  would  be 
maintained,  or  could  be  maintainable.  If  these  bills  were  not  issued 
on  the  credit  of  the  State,  on  whose  credit  were  they  issued  ?  It  is 
said  that  they  were  issued  on  the  credit  of  the  corporation ;  and  what 
is  the  corporation  ?  A  mere  metaphysical  being,  the  creature  and 
agent  of  the  State,  having  no  personal  existence,  and  incapable,  per 
se,  of  any  personal  responsibility.  The  president  and  directors  con- 
stituted that  corporation,  and  were  its  sole  members ;  and  they  were 
not  personally  liable.  The  official  legal  entity,  called  the  president 
and  directors,  might  be  sued.  But  what  then  ?  The  capi- 
(  *  345  ]  tal  stock  was  *  not  vested  in  them,  so  as  to  be  liable  to 
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be  taken  in  execution  in  a  suit  against  them.  Could  a  creditor 
of  the  corporation  seize  or  sell  the  public  land,  on  his  execution 
against  them  ?  No  one  pretends  that  Suppose  the  State  should 
choose,  as  it  well  might,  to  assume  the  whole  agency  and  funds  of 
the  corporation  to  itself;  could  the  creditor  have  any  redress  against 
the  State  ?  It  is  admitted  that  he  could  not  have  any  redress,  be- 
cause the  State  is  not  suable. 

It  is  said  that  the  bills  are  not  taken  on  the  credit  of  the  State ;  be- 
cause the  State  has  not  promised,  in  terms,  to  pay  them.  If  it  had 
so  promised,  the  State  not  being  suable,  the  holder  could  here  have 
no  redress  against  the  State.  But  I  insist  that,  in  equity  and  in  jus- 
tice, the  bills  must  be  treated  as  the  bills  of  the  State ;  and  that  if  the 
State  were  suable,  a  bill  in  equity  would  lie  against  the  State,  as  the 
real  debtor ;  as  the  real  principal ;  and  I  say  this  upon  principles  of 
eternal  justice,  and  upon  principles  as  old  as  the  foundations  of  the 
common  law  itself.  How  can  it  be  truly  said,  that  these  bills  were 
not  taken  on  the  credit  of  the  State  ?  Were  they  not  to  be  paid  out 
of  the  proceeds  of  the  public  lands,  and  other  property  of  the  State  ? 
Were  they  not  receivable  in  payment  of  debts  to  the  State,  for  the 
very  reason  that  they  were  the  issues  of  the  State,  for  its  own  benefit  ? 
And  was  not  credit  given  to  the  State,  upon  this  very  ground  ?  It 
has  been  said  at  the  argument,  that  funds  were  provided  for  the  pay- 
ment of  the  bills  by  the  provisions  of  the  charter ;  and  therefore  no 
credit  to  the  State,  ultra  these  funds,  can  be  inferred.  But  surely  the 
case  of  the  old  colonial  bills  of  credit  answers  that  position.  They 
had  funds  assigned  for  their  redemption ;  they  in  many  cases  had 
mortgages  upon  loans  authorized  to  be  made,  as  they  are  in  the  pres- 
ent charter ;  and  yet  the  legislature  called  them  bills  of  credit.  The 
colonies  did  not  promise  to  pay  them ;  and  yet  they  deemed  them 
their  bills  of  credit  Why  ?  Because  in  truth,  and  in  fact,  and  not 
upon  any  metaphysical  subtleties  and  fictions,  they  were  issued 
upon  the  general  credit  of  the  State ;  and  if  the  funds  pledged  fell 
short  of  the  payment,  the  State  was  bound  to  redeem  them.  The 
argument  on  this  head  assumes  the  very  matter  in  controversy.  It 
assumes  that  the  State  never  directly,  or  ultimately,  held  itself  out  as 
responsible  for  the  payment  of  the  bills ;  but  that  the  holder  trusted, 
and  trusted  exclusively,  to  the  funds  provided  for  him  in  the  charter. 
Now,  I  deny  this  inference  altogether.  Because  a  State  assigns 
funds  for  the  payments  of  its  debts  or  bills,  does  it  follow  that  the 
holder  trusts  exclusively  to  those  funds  ?  When  a  creditor 
takes  a  pledge,  *  or  has  a  security  for  payment  of  his  debt,  [  *  346  ] 
does  he  thereby  exonerate  the  debtor  from  all  personal  re- 
sponsibility ?     If  the  agent  is  authorized  to  pledge  certain  *~t?ds  of 
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bis  principal  for  the  payment  of  the  debt,  does  that  exonerate  the 
principal  from  all  personal  liability  ?  No  such  doctrine  has  ever  yet 
been  established  to  my  knowledge,  in  any  code  of  law ;  and,  least 
of  all  in  the  common  law.  On  the  contrary,  it  is  at  the  common 
law  held  incumbent  on  those  who  insist  that  there  has  been  any  ex- 
clusive credit  given  to  a  fund,  to  establish  that  fact  by  clear  and 
irresistible  proofs. 

.  Suppose  in  this  very  case  the  corporation  had  circulated,  as  it  had 
a  right  to  do,  its  own  bank-bills  to  the  amount  of  $5,000,000 ;  and 
the  funds  assigned  by  the  State,  and  the  funds  in  the  hands  of  the 
corporation  had  been  wholly  inadequate  to  redeem  them ;  would  not 
the  State  have  been  bound  in  reason,  in  justice,  and  in  equity,  to 
pay  the  deficiency  ?  Would  a  court  of  equity,  for  a  moment,  tole- 
rate any  private  person  to  escape  under  such  circumstances,  from  his 
own  responsibility  for  the  acts  and  conduct  of  his  agent,  fully  au- 
thorized by  him  ?  Would  it  not  say,  qui  sentit  commodum,  sentire 
debet  et  onus  t  Would  it  be  consistent  with  good  faith,  for  a  State 
to  proclaim  that  it  was  not  bound  by  the  solemn  obligations  of  its 
own  agents,  acting  officially  for  its  own  exclusive  benefit  and  interest, 
and  upon  its  own  funds ;  to  the  payment  of  debts  thus  justly  and 
honestly  contracted  ?  I  put  these  questions,  because  it  seems  to  me  * 
that  they  can  be  answered  only  one  way ;  and  that  is,  by  affirming 
the  positive  responsibility  of  the  State,  in  foro  justititB.  The  citizens 
must  be  presumed  to  trust,  in  all  such  cases,  to  the  general  credit  and 
good  faith  of  the  State :  and  not  merely  to  the  fund  contemplated  or 
provided  for  their  redemption.  So*  in  similar  cases,  the  colonies 
understood  their  own  obligations.  So  the  continental  congress,  and 
so  the  United  States  have  constantly  understood  their  own  obliga- 
tions. Although  a  fund  may  have  been  provided  for  payment  of  their 
bills  of  credit ;  although  those  bills  of  credit  contained  no  direct  prom- 
ise of  the  State,  although  they  purported,  in  form,  to  be  the  acts  of 
trustees,  or  commissioners,  or  committees  acting  under  the  authority 
of  the  State ;  yet  they  well  understood  that  the  general  credit  of  the 
State,  for  the  redemption  of  the  bills,  was  necessarily  implied ;  and 
that,  without  that  silent  necessary  pledge,  the  bills  could  not,  and 
would  not  have  circulated  at  all ;  except  upon  compulsion,  and  by 
irresistible  power  of  the  government. 

It  is  obvious  that  whether  a  State  be  suable  or  not,  can- 
[  *  347  ]  not  *  constitute  a  test,  whether  an  instrument  of  currency 
issued  by  or  on  behalf  of  a  State,  be  a  bill  of  credit  or  not 
it  may  be  a  bill  of  credit,  although  the  State  is  not  suable  thereon ; 
as  was,  in  fact,  the  case  with  all  the  anti-revolutionary  bills  of  credit ; 
for  the  colonies  never  were  suable.     On  the  other  hand,  the  Stake 
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may  expressly  allow  itself  to  be  sued  oa  an  instrument  issued  in  its 
behalf ;  and  yet  it  may  not  be  a  bill  of  credit  As,  for  example  a 
State  may  authorize  suits  to  be  brought  for  debts  due  by  itself;  and 
if  it  should  issue,  through  its  officers,  a  certificate  of  a  loan  for  money 
borrowed,  if  it  were  not  intended  to  pass  as  currency,  it  would  not  be 
a  bill  of  credit 

But  it  is  said  that  here  the  State  was  not  only  not  suable  on  these 
bank  bills,  but  that  the  corporation  itself  was  expressly  suable  under 
the  charter,  and  the  promise  to  pay  was  made  by  the  corporation ; 
and  the  promise  being  made  by  the  corporation,  it,  in  effect,  excludes 
any  obligation  on  the  part  of  the  State.  There  is  no  magic  in  words. 
What  was  this  corporation  in  fact  ?  A  mere  legal  entity ;  a  mere 
agent  of  the  State,  existing  for  the  State,  with  funds  belonging  to  the 
State,  and  dealing  wholly  upon  the  credit  which  these  bills  derived 
from  the  State.  The  persons  who  were  president  and  directors  for 
the  time  being,  were  not,  as  I  have  already  said,  personally  liable 
for  the  payment  of  those  bills.  The  metaphysical  personage  only 
was  liable ;  and  the  promise,  if  it  is  not  to  be  treated  as  a  mere  delu- 
sion and  phantom,  was  the  promise  of  the  State  itself,  through  that 
personage.  Suppose  the  State  had  authorized  its  treasurer,  in  his  of- 
ficial capacity,  and  without  any  personal  liability,  to  issue  these  very 
bank  bills,  saying,  "  I,  A.  B.,  as  treasurer,  promise  to  pay,"  &c,  and 
the  whole  proceeds  of  these  bills  were  to  be  for  the  benefit  of  the 
State,  and  they  were  to  be  paid  out  of  the  funds  of  the  State,  in  the 
treasury ;  could  there  be  a  doubt  that  the  State  would,  in  truth,  be  the 
real  debtor  ?  That  they  would  be  issued  on  its  credit  ?  That  the 
State  would,  in  conscience,  in  common  honesty,  in  justice,  be  re- 
sponsible for  their  payment  ?  If  this  would  be  true,  in  such  a  case, 
I  should  be  glad  to  know  in  what  respect  that  case  substantially 
differs  from  the  one  before  the  court  ?  It  is  precisely  the  very  case, 
and  in  the  same  predicament  as  the  bills  of  credit  issued  by  Mary- 
land in  1733,  and  1769.  There  the  commissioners  were  created  a 
corporation,  and  were  to  issue  the  bills,  and  were  authorized  to  sue 
and  be  sued ;  and  no  one  ever  dreamed,  and  least  of  all,  the  State 
itself,  that  they  were  not  the  bills  of  credit  of  the  State.  If  a  State 
can,  by  so  simple  a  device  as  the  creation  of  a  corporation, 
as  its  own  #  agent,  emit  paper  currency  on  its  own  funds,  [  *  348  ] 
and  thus  escape  the  solemn  prohibitions  of  the  constitution, 
the  prohibition  is  a  dead  letter.  It  is  worse  than  a  mockery.  If  we 
mean  to  give  the  constitution  any  rational  interpretation  on  this  sub- 
ject, we  must  look  behind  forms,  and  examine  things.  We  must 
ascertain  for  whose  benefit,  on  whose  credit,  with  whose  funds,  for 
what  purposes,  of  currency  or  otherwise,  the  instrument  is  created* 
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and  the  agency  established.  Whether  it  be  the  issue  of  a  treasurer 
of  a  State,  or  of  a  corporation  of  a  State,  or  of  any  other  official 
personage,  must  be  wholly  immaterial  The  real  question  must  be, 
in  all  cases,  whether,  in  substance,  it  is  the  paper  currency  of  the 
State? 

But  it  has  been  argued,  that  if  this  bank  be  unconstitutional,  all 
state  banks  founded  on  private  capital,  are  unconstitutional.  That 
proposition  I  utterly  deny.  It  is  not  a  legitimate  conclusion  from 
any  just  reasoning  applicable  to  the  present  case.  The  constitution 
does  not  prohibit  the  emission  of  all  bills  of  credit,  but  only  the 
emission  of  bills  of  credit  by  a  State ;  and  when  I  say,  by  a  State,  I 
mean  by  or  in  behalf  of  a  State,  in  whatever  form  issued.  It  does 
not  prohibit  private  persons,  or  private  partnerships,  or  private  cor- 
porations, strictly  so  called,  from  issuing  bills  of  credit  No  evils, 
or,  at  least,  no  permanent  evils,  have  ever  flowed  from  such  a  source. 
The  history  of  the  country  had  furnished  no  examples  of  that  sort,  of 
a  durable  or  widely  extended  public  mischief.  And  if  any  should 
exist,  it  would  be  within  the  competency  of  the  state  legislatures  to 
furnish  an  adequate  remedy  against  such  issues  by  private  persons. 
In  point  of  fact,  prohibitions  now  exist  in  many  States  against 
private  banking,  and  against  the  issue  of  private  bank  paper,  with 
the  intent  that  it  shall  pass  as  currency.  The  mischief  was  not  there. 
It  had  never  been  felt  in  that  direction.  It  was  the  issue  of  bills  of 
credit,  as  a  currency,  authorized  by  the  State  on  its  own  funds,  and 
for  its  own  purposes,  which  constituted  the  real  evil  to  be  provided 
against.  The  history  of  such  a  currency  constituted  the  darkest 
pages  in  the  American  annals,  and  had  been  written  in  the  ruin  of 
thousands,  who  had  staked  their  property  upon  the  public  faith,  al- 
ways freely  given,  and  but  too  often  grossly  violated.  The  great 
inquiry  at  the  adoption  of  the  constitution,  was  not  whether  private 
banks,  corporate  or  incorporate,  should  exist ;  not  whether  they  should 
be  permitted  to  issue  a  paper  currency  or  not ;  but  whether  the  State 
should  issue  it  on  its  own  account.     The  anxious  inquiry  then  was, 

quis  custodiet  custodes  ?      The  answer    is  found   in   the 
[  *  349  ]  *  constitution.     But  it  has,  in  my  judgment,  (though  I  am 

sure  my  brethren  think  otherwise,)  become  a  mere  name. 
Stat  nominis  umbra. 

The  States  may  create  banks,  as  well  as  other  corporations,  upon 
private  capital;  and  so  far  as  this  prohibition  is  concerned,  may 
rightfully  authorize  them  to  issue  bank  bills  or  notes  as  currency ; 
subject  always  to  the  control  of  congress,  whose  powers  extend  to 
the  entire  regulation  of  the  currency  of  the  country.  When  banks 
are  created  upon  private  capital,  they  stand  upon  that  capital ;  and 
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their  credit  is  limited  .to  the  personal  or  corporate  responsibility  of 
the  stockholders,  as  provided  for  in  the  charter.  If  the  corporate 
stock,  and  that  only,  by  the  charter  is  made  liable  for  the  debts  of 
the  bank,  and  that  capital  stock  is  paid  in,  every  holder  of  its  bills 
must  be  presumed  to  trust  exclusively  to  the  fund  thus  provided,  and 
the  general  credit  of  the  corporation.  And  in  such  a  case,  a  State 
owning  a  portion  of  the  funds,  and  having  paid  in  its  share  of  the 
capital  stock,  is  treated  like  every  other  stockholder,  and  is  under- 
stood to  incur  no  public  responsibility  whatsoever.  It  descends  to 
the  character  of  a  mere  corporator,  and  does  not  act  in  the  character 
of  a  sovereign.  That  was  the  doctrine  of  this  court,  in  the  United 
States  Bank  v.  The  Planters'  Bank  of  Georgia,  9  Wheat  904.  «  It 
is,"  said  the  court  on  that  occasion,  "  we  think,  a  sound  principle, 
that  when  a  government  becomes  a  partner  in  any  trading  company, 
it  devests  itself,  so  far  as  concerns  the  transactions  of  that  company, 
of  its  sovereign  character,  and  takes  that  of  a  private  citizen.9'  In 
the  present  case,  the  legislature  expressly  prohibited  any  partner- 
ship, or  participation  with  other  persons  in  this  bank.  It  set  it  up, 
exclusively  upon  the  capital  of  the  State,  as  the  exclusive  property 
of  the  State,  and  subject  to  the  exclusive  management  of  the  State, 
through  its  exclusive  agents.  It  acted,  therefore,  in  its  sovereign 
character  and  capacity ;  and  could  not,  even  for  an  instant,  even  in 
intendment  of  law,  devest  itself,  in  the  transactions  of  the  bank,  of 
that  character  and  capacity. 

I  have  not  thought  it  necessary,  in  the  views  which  I  have  taken 
of  this  case,  to  resort  to  the  state  of  the  pleadings,  though  they  fortify 
every  portion  of  the  reasoning  which  I  have  endeavored  to  main- 
tain. One  of  the  averments  in  the  first  plea  is,  that  the  president  and 
directors  of  the  bank  were  illegally  authorized,  "  for  and  on  behalf 
of  the  commonwealth,  and  upon  her  credit,  to  make  bills  of  credit, 
to  emit  bills  or  notes,  to  an  amount  not  exceeding  mil- 
lions *of  dollars,  and  when  so  made,  &c,  to  emit,  issue,  and  [  *  350  ] 
circulate  through  the  community  for  its  ordinary  purposes,  as 
money."  The  plea  goes  on  to  allege,  that  the  president  and  directors 
had  before  the  date  of  the  note  sued,  on,  "for,  and  on  behalf  of  the 
commonwealth  of  Kentucky,  and  on  her  credit,  made  various  bills  of 
credit,  namely  :  notes  of  various  denominations,  in  amount,  from  one 
dollar  to  one  hundred  dollars,  &c.,  promising  therein,  and  thereby,  to 
pay  the  person  on  each  note  mentioned,  or  bearer  on  demand,  the 
amount  therein  mentioned  in  money,  and  were  transferable  by  de- 
livery." The  demurrer  admits  the  truth  of  these  averments ;  and, 
upon  technical  principles  of  pleading,  I  do  not  see  how  their  conclu- 
siveness in  the  present  question  can  be  avoided.     But  I  do  not  rely 
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on  the  state  of  the  pleadings.  I  fonnd  my  judgment  upon  the  prin- 
ciples presented  by  the  admitted  state  of  the  facts,  that  these  bank 
bills  are  bills  of  credit,  within  the  trne  intent  and  meaning  of  the 
constitution ;  that  they  were  issued  by,  and  in  behalf  of  the  State, 
upon  the  credit  of  the  State,  by  its  authorized  agents ;  and  that  the 
issue  is  a  violation  of  the  constitution. 

I  am  conscious  that  I  have  occupied  a  great  deal  of  time  in  the 
discussion  of  this  grave  question ;  a  question,  in  my  humble  judg- 
ment, second  to  none  which  was  ever  presented  to  this  court,  in  its 
intrinsic  importance.  I  have  done  so,  because  I  am  of  opinion,  as  I 
have  already  intimated,  that,  upon  constitutional  questions,  the  pub- 
lie  have  a  right  to  know  the  opinion  of  every  judge  who  dissents 
from  the  opinion  of  the  court,  and  the  reasons  of  his  dissent.  I  have 
another  and  strong  motive ;  my  profound  reverence  and  affection  for 
the  dead.  Mr.  Chief  Justice  Marshall  is  not  here  to  speak  for  him- 
self ;  and  knowing  full  well  the  grounds  of  his  opinion,  in  which  I 
concurred,  that  this  act  is  unconstitutional,  I  have  felt  an  earnest  de- 
sire to  vindicate  his  memory  from  the  imputation  of  rashness,  or 
want  of  deep  reflection.  Had  he  been  living,  he  would  have  spoken 
in  the  joint  names  of  both  of  us.  I  am  sensible  that  I  have  not  done 
that  justice  to  his  opinion,  which  his  own  great  mind  and  exalted 
talents  would  have  done.  But  with  all  the  imperfections  of  my  own 
efforts,  I  hope  that  I  have  shown  that  there  were  solid  grounds  on 
which  to  rest  his  exposition  of  the  constitution.  His  saltern  accu* 
mulem  dorris,  et  fungar  inani  munere. 

The  judgment  of  the  court  of  appeals  of  the  State  of  Kentucky 
is  affirmed,  with  costs. 

14P.  60;  0H.6O7;  8H.78;  10  H.  190;  11  H.  272;  13  H.  12;  15  H.  304;  6  Wal.  484; 

8  W.  562,  558 ;  12  W.  610  620. 


Edward  Livingston's  Executrix,  Appellant,  v.  Benjamin  Stokv. 

II  P.  351. 

In  Louisiana,  a  conveyance  of  land,  the  grantee  giving  back  at  the  same  time  an  instrument 
declaring  that  on  non-payment  of  a  oertain  sum  on  a  day  named,  the  land  is  to  be  sold 
and  the  purchase-money  applied  first  to  pay  that  sum,  and  the  residue  to  go  to  the  grantor  \ 
but  on  payment  of  that  sum  on  the  day,  the  land  is  to  be  rcconveyed,  does  not  constitute 
a  conditional  sole,  (venie  a  rimSri,)  but  an  antichresis,  or  pledge  of  immovables ;  if  pay- 
ment be  not  made,  the  remedy  is  a  judicial  sale,  and  a  stipulation  that,  upon  non-payment 
the  property  shall  belong  absolutely  to  the  grantee,  is  void. 

A  denial  of  the  citizenship  of  the  plaintiff,  contained  in  a  general  answer  to  a  bill  in  equity, 
cannot  be  noticed  by  the  court    It  must  be  pleaded  to  the  jurisdiction. 

[  *  353  ]      *  Appeal  from  the  district  court  of  the  United  States  for 
the  eastern  district  of  Louisiana.     The  case  is  stated  in  the 
opinion  of  the  court. 
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White,  for  the  appellant. 

Clog  and  OriUenden,  contra. 

*  Watns,  J.,  delivered  the  opinion  of  the  court  [  *  377  ] 

The  legal  question  to  be  decided  in  this  case,  depends 
altogether  upon  the  facts  disclosed  in  the  bill,  answers,  and  documen- 
tary evidence  on  the  record. 

The  complainant  charges  that  some  time  previous  to  the  25th 
July,  1822,  being  in  want  of  money,  he  applied  to  the  defendant, 
and  John  A.  Fort,  for  a  loan,  offering  as  security,  a  lot  on  the  batture 
of  the  suburb  St.  Mary,  between  Common  and  Gravier  streets,  in 
New  Orleans,  on  which  a  building,  intended  for  stores,  had 
been  *  begun ;  that  the  defendant  and  Fort  had  agreed  to  [  *  378  1 
lend  him  $22,936,  of  which  a  part  only  was  paid  in  cash, 
part  in  a  note  of  John  A.  Fort,  and  $8,000  of  which  was  afterwards 
agreed  between  himself,  the  defendant,  and  Fort,  to  be  paid  by  Story 
and  Fort,  to  one  John  Rust,  a  mechanic,  who  had  contracted  with 
complainant  to  complete  the  stored ;  that  to  secure  the  payment  of 
the  money  borrowed,  complainant  conveyed  to  Fort  and  Story  the 
lot  of  ground  mentioned ;  and  that  contemporaneously  with  the  deed 
of  sale,  they  executed  on  their  part  an  instrument  in  writing,  called 
a  oounfer-letter,  by  which  they  promised,  on  the  payment  of  $25,000 
on  or  before  the  1st  day  of  February,  1823,  to  reoonvey  to  the  com- 
plainant the  property  which  he  had  conveyed  to  them.  The  com- 
plainant further  charges,  that  of  the  sum  of  $25,000  to  be  paid  by 
him  on  the  1st  of  February,  a  part  of  it  was  made  up  by  a  charge 
of  interest,  at  18  per  cent  per  annum,  upon  the  amount  of  $22,936, 
actually  advanced  to  him,  and  on  his  account  to  Rust,  by  Fort  and 
Story.  The  complainant  also  transferred  his  written  contract  with 
Rust  to  the  defendant  and  Fort,  rendering  himself  responsible  for  the 
proper  employment  of  the  $8,000  by  Rust,  and  which  was  to  be  paid 
Rust  in  weekly  payments,  by  the  defendant  and  Fort.  Rust,  on  his 
part,  consented  to  the  transfer  of  his  contract,  and  accepts  Fort  and 
Story  in  the  place  of  complainant  The  stores  were  to  be  completed 
by  Rust,  by  the  1st  of  November,  1822,  in  a  workmanlike  manner, 
and  all  the  materials,  except  those  already  provided,  were  to  be  founu 
by  Rust;  and  in  his  contract  he  renounces  all  claim  or  privilege 
upon  the  building  beyond  the  $8,000  which  was  to  be  paid  him  by 
Fort  and  Story,  for  the  complainant.  For  the  deed  of  sale  from  Liv- 
ingston to  Fort  and  Story,  the  counter-letter  to  Livingston,  Rust's  con- 
tract and  the  transfer  of  it,  all  of  the  same  date,  see  documents  A,  B,  C, 
Appendix,  post,  pp.  926,  927.  The  complainant  further  charges,  thai 
vol.  xn.  39 
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soon  after  the  transaction  he  left  New  Orleans,  and  that,  when  he  re- 
turned to  it,  he  found  that  Fort  and  Story  had  paid  to  Rust  $8,000  on 
his  account,  but  that  little  or  nothing  had  been  done  towards  the 
completion  of  the  stores,  so  that  if  the  property  had  been  sold  on  the 
1st  of  February,  according  to  the  terms  of  the  counter-letter,  it  would 
not  have  produced  anything  like  its  full  value.     That,  under  these 

circumstances,  he  applied  to  Fort  and  Story  for  further  time 
[  *  379  ]  to  make  the  'payment  of  the  sum  loaned,  which  they  would 

not  consent  to,  but  on  the  following  conditions :  that  the 
property  should  be  advertised  for  sale  on  the  2d  of  June,  1823 ;  that 
the  sum  due  them  should  be  increased  from  $25,000  to  $27,500, 
which  was  so  increased  by  the  addition  of  $1,500  as  interest,  at  18 
per  cent,  for  four  months,  $800  for  auctioneers'  commissions,  $50  for 
advertising,  and  $150  arbitrarily  added  by  the  said  Fort  and  Story. 
The  complainant  states  that,  being  entirely  at  the  mercy  of  Fort  and 
Story,  he  consented  to  those  terms,  and  executed  a  paper  accordingly ; 
post,  page  927.  On  the  2d  June,  the  complainant  being  still  unable 
to  repay  the  actual  sum  advanced  to  him,  and  the  additions  made  by 
the  charge  of  interest  at  18  per  cent,  &c.,  &c,  he  applied  to  Fort  and 
Story  for  a  further  extension  of  the  time  of  sale,  which  they  con- 
sented to  for  two  months  longer,  to  the  5th  of  August,  by  which  his 
debt  to  them  was  augmented  to  $27,830.76 ;  he  agreeing  in  writing, 
that  if,  on  the  last-mentioned  day,  he  should  fail  to  pay  $27,800.76, 
then  the  lot  and  all  the  buildings  thereon  were  to  become  the  full  and 
absolute  property  of  Fort  and  Story ;  post,  page  927.  The  day 
came,  and  the  complainant  did  not  pay.  The  defendant  had  him 
protested,  as  he  had  before  done  on  the  4th  of  February,  for  his  non- 
compliance with  his  agreement  to  pay  the  sum  of  $25,000 ;  and  on 
that  of  the  5th  of  August,  for  his  non-compliance  with  his  agree- 
ment to  pay  $27,830.76 ;  and  for  all  damages,  costs,  and  charges,  and 
interest,  suffered  or  to  be  suffered  by  the  said  Fort  and  Story.  The 
defendant  and  Fort  after  this,  continued  in  possession  of  the  lot  and 
buildings,  until  the  death  of  Fort,  which  took  place  in  1828 ;  and 
after  the  death  of  Fort,  the  detendant  Story  retained  or  took  posses- 
sion of  the  property  by  an  arrangement  with  the  heirs  of  Fort  It  is 
to  be  remembered  that  the  possession  of  the  property  was  given  by 
Livingston  to  Fort  and  Story,  on  the  22d  of  July,  1822,  when  the 
deed  of  sale  and  counter-letter  were  executed. 

Here  it  is  proper,  for  a  full  understanding  of  the  transaction  be- 
tween these  parties,  to  set  out,  what  were  the  rights  of  Livingston,  and 
obligations  of  Fort  and  Story  to  Livingston,  growing  out  of  the 

counter-letter,  and  continued  by  them  on  the  subsequent 
1  *  380  ]  agreement,  *  until  that  of  the  2d  of  June,  when  it  was 
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stipulated  by  Livingston,  that  if  he  failed  to  pay  on  the  5th  of  August, 
the  property  was  to  become  absolute  in  them. 

The  counter-letter,  after  reciting  that  Livingston  had  sold  and 
conveyed  to  them  the  lot,  buildings,  and  improvements,  for  the  sum 
of  $25,000  in  cash,  declares  it  to  be  the  true  intent  and  meaning  of 
the  parties  to  said  deed  of  sale,  that  if  Livingston  shall  pay  and  re- 
imburse to  Fort  and  Story,  $25,000,  on  or  before  the  1st  of  Febru- 
ary, 1823,  then  Fort  and  Story  stipulate  and  bind  themselves  to 
reconvey  the  property  to  Livingston.  And  in  case  of  non-payment 
at  the  stipulated  time,  then  Fort  and  Story  "  covenant  and  agree  to 
cause  the  said  property  to  be  sold  at  public  auction,  by  one  of  the 
licensed  auctioneers  of  this  city,  after  20  days'  public  notice,  on  the 
following  terms,  to  wit,  $25,000  in  cash,  and  the  residue  in  equal 
payments,  at  one  and  two  years ;  the  purchasers  giving  satisfactory 
indorsed  notes,  and  special  mortgage  on  the  property  until  final  pay- 
ment The  residue,  after  deducting  the  costs  attending  the  sale,  to 
be  delivered  over  to  the  said  Edward  Livingston." 

When  the  first  extension  of  the  time  of  payment  was  given,  we 
find,  substantially,  the  clause  of  the  kind  just  recited.  It  will  be  well 
to  give  it  in  terms. 

Agreement  between  Edward  Livingston  and  John  A.  Fort  and 
Benjamin  Story :  — 

1.  The  sale  of  lot  No.  1,  on  the  batture,  with  the  buildings  thereon, 
to  be  postponed  until  the  2d  of  June  next. 

2.  On  that  day  it  shall  be  sold  by  MP  Coy  and  Co.,  unless  sooner 
redeemed,  after  being  advertised  in  the  Courier  de  la  Louisiane,  in 
French,  and  the  Orleans  Gazette,  in  English,  from  the  1st  day  of 
May  previous  to  sale. 

3.  The  conditions  of  the  sale  shall  be  $27,350  cash,  and  the  residue 
at  one  and  two  years,  with  special  mortgage ;  but  in  this  sum  is  in- 
cluded $850,  at  which  the  auctioneers'  commission  and  charges  of 
advertisement  are  calculated,  which  are  to  be  deducted  or  reduced 
to  what  they  shall  really  amount  to,  if  payment  be  made  before  the 
1st  of  June. 

4.  The  overplus,  after  deducting  the  cash  payment,  is  to  be  deliv- 
ered to  Edward  Livingston. 

5.  The  counter-letter,  executed  by  Messrs.  Fort  and  Story, 

*  shall  be  delivered  up,  and  the  registry  thereof  annulled  [  *  381  ] 
immediately  after  the  signature  of  this  agreement,  made  by 
duplicate,  &c. 

The  defendant  begins  his  answer  by  denying  the  right  of  the  com- 
plainant to  sue  in  the  district  court  of  the  United  States  for  the 
eastern  district  of  Louisiana,  on  account  of  both  being  citizens  of 
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the  same  State ;  equivalent  to  a  denial  of  the  jurisdiction  of  the  court 
over  the  case. 

He  then  denies,  positively  and  repeatedly,  that  Fort  and  himself, 
either  jointly  or  separately,  ever  agreed  to  lend  the  complainant 
$22,936.  So  far  from  any  loan  having  been  iutended  by  the  parties, 
he  says,  the  negotiation  for  the  sale  of  the  lots  began  between  Fort 
and  Nathan  Morse,  (the  latter  of  whom  he  states  as  having  acted  for 
the  complainant,)  and  that  one  of  them  informed  him  that  the  com- 
plainant wished  to  raise  money  on  mortgage;  that  he  peremptorily 
refused  to  advance  any  money  to  the  complainant  on  mortgage. 
That  this  refusal  was  afterwards  made  by  him  to  the  defendant  him- 
self ;  and  for  a  confirmation  of  his  refusal  and  understanding  of  the 
parties,  he  refers  to  two  notes  of  Morse,  as  a  part  of  his  answer,  both 
of  them  addressed  to  Fort ;  the  first  dated  the  13th  of  July,  and  the 
other  on  the  day  the  conveyance  of  the  lot  was  made  to  himself  and 
Fort*  by  Livingston.  Post,  p.  926.  He  then  states  the  sale  of  the 
lot  to  himself  and  Fort ;  refers  to  the  deed  of  sale,  and,  generally, 
declares  himself  and  Fort  have  paid  more  than  the  price  agreed  on 
for  the  property  so  purchased.  He  then  admits  the  execution,  by 
himself  and  Fort,  on  the  day  of  the  sale,  of  an  instrument  in  writing, 
giving  to  Livingston  the  power  to  redeem ;  whereby,  upon  the  pay- 
ment of  025,000,  on  or  before  the  1st  of  February,  they  were  to  re- 
convey  the  property  to  Livingston,  and  if  he  failed  to  pay,  that  Fort 
and  Story  were  to  sell  the  property  so  acquired  and  purchased,  and 
if  it  brought  more  than  $25,000,  that  they  would  give  the  surplus  to 
the  complainant  The  answer  then  contains  the  failure  of  Livingston 
to  pay ;  the  extension  of  time  to  him  by  another  agreement,  to  the 
2d  of  June,  on  which  they  agreed  to  postpone  the  sale,  and  that 
Livingston  was  to  give  them  a  compensation  for  the  additional 
chance  which  the  time  allowed  gave  him  to  repurchase  the  lot. 
Upon  this  agreement  the  defendant  relies  to  prove  an  absolute  bill  of 
sale  of  the  property  to  himself  and  Fort  at  the  time  of  its  execution ; 
because  the  fifth  and  last  clause  of  it  annulled  the  counter-letter. 

The  defendant  recites  the  second  failure  of  Livingston  to 
[  *  382  ]  *  pay ;   the  further  extension  of  time  to  him  to  the  5th  of 

August,  and  Livingston's  stipulation,  post,  p.  927,  by  which, 
on  Livingston's  failure  to  pay  $27,830.76,  and  any  further  sum  that 
Fort  and  Story  may  be  under  the  necessity  of  paying  for  the  care  and 
preservation  of  the  property,  the  lot  and  buildings  were  to  become  the 
full  and  absolute  property  of  Fort  and  Story ;  and  Livingston's  obliga- 
tion to  surrender  and  cancel  all  and  every  writing  or  other  document 
in  relation  to  the  property  that  may  give  him  any  equity  of  redemp- 
tion, or  other  right  in  the  premises ;  it  being  the  true  intent  and  mean* 
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ing  of  the  parties,  that  in  case  of  failure  of  payment,  that  the  lot  and 
buildings,  and  appurtenances,  are  to  vest  in  Fort  and  Story  a  full  title 
kn  fee-simple,  forever.  The  defendant  insists  that  Livingston  was  the 
guarantee  of  Rust,  for  the  application  of  the  $8,000  to  the  comple- 
tion of  the  buildings*  He  then  relies  upon  the  03d  and  94th  articles 
of  the  Civil  Code  of  Louisiana,  then  in  force  in  the  State ;  to  give 
himself  and  Fort  an  absolute  and  irrevocable  title  to  the  property,  on 
Livingston's  failure  to  pay  on  the  5th  of  August.  The  articles 
relied  on  are :  "  The  time  fixed  for  redemption  must  be  rigorously 
adhered  to,  it  cannot  be  prolonged  by  the  judge ; "  and  "  if  that  right 
has  not  been  exercised  within  the  time  agreed  on  by  the  vendor,  he 
cannot  exercise  it  afterwards ;  and  the  purchaser  becomes  irrevocably 
possessor  of  the  thing  sold."  He  reiterates  his  denial  of  any  loan, 
or  that  time  was  given  to  Livingston  to  repay  a  loan ;  but  that  the 
extension  of  time  was  to  enable  Livingston  to  repurchase,  or  to 
effect  the  sale  of  the  property ;  and  that  the  increase  of  the  sum 
from  $25,000  to  $27,830.76,  was  the  sum  demanded  by  them  as 
the  consideration  of  their  waiver  of  their  right  to  have  the  sale 
made  at  the  time  the  money  was  payable.  The  defendant  denies 
the  deduction  of  interest  at  eighteen  per  cent,  per  annum,  or  any 
other. 

To  the  second  interrogatory  in  the  bill,  he  answers,  that,  at  the 
time  of  the  purchase,  he  paid  Livingston  in  a  check  on  the  United 
States  Bank,  $12,006,57,  in  a  note  of  John  A.  Fort,  in  favor  of  de- 
fendant, due  and  paid  November  25, 1822,  $2,764.83 ;  and  to  Nathan 
Morse,  Esquire,  the  attorney  of  Edward  Livingston,  $1,000,  which 
sum,  Morse  stated  to  Story,  he  considered  ought  to  have  been  paid 
him  by  Livingston,  for  effecting  a  sale  of  the  property.  To 
the  fourth  interrogatory,  *  which  is,  if  Fort  and  Story  did  [  *  383  ] 
not  consent  to  postpone  the  sale  of  the  property  to  the  2d 
of  June,  and  did  not  exact,  as  a  condition  of  such  postponement,  that 
the  counter-letter  should  be  cancelled,  and  that  the  complainant  should 
pay  the  sum  of  $2,500,  in  addition  to  the  $25,000;  and  whether  the; 
sum  of  $2,500  was  not  made  up  of  interest,  charged  for  four  months, 
at  18  per  cent,  per  annum,  of  $800  auctioneers'  commission,  $50  for 
advertising,  and  an  arbitrary  sum  of  $150,  the  defendant  answers, 
that  Fort  and  himself  did  consent  to  postpone  the  Bale ;  but  that  he 
does  not  know,  except  from  the  act,  how  the  additional  sum  stipulated 
to  be  paid  by  them  was  composed ;  nor  does  he  recollect  any  mem- 
orandum containing  the  items  of  the  additional  sum. 

In  an  exhibit  by  the  defendant,  we,  however,  have  a  more  precise 
statement  of  the  sum  paid  to  Livingston. 

39* 
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July  26, 1822,  cash  paid  E.  L.    -        -        -  $12,006.57 
27,    "      J.  A.  Fort's  note  payable  25th 

November,     ....         2,764.83 

September  10,  cash  paid  John  Rust  at  sun- 
dry times,      ....         8,000.00 

Interest, 2,228.60—  $25,000. 

Thus,  substantially  confirming  the  allegation  of  the  complainant, 
that  the  sum  of  $25,000  expressed  on  the  deed  of  sale,  as  the  con- 
sideration for  the  purchase,  was  made  up  in  part  of  an  amount  of 
interest  upon  that  sum,  deducted  by  Fort  and  Story,  contemporane- 
ously witn  the  execution  of  the  deed  of  sale,  and  counter-letter. 
There  is  this  difference  too  between  the  answer  of  the  defendant  and 
the  exhibit,  that  it  appears,  from  the  latter,  the  sum  of  $1,000  paid  to 
Morse,  which  the  defendant,  in  his  answer,  alleges  to  have  been  paid 
by  him  as  a  part  of  the  consideration  for  the  lot,  or  on  account  of 
Livingston,  was  not  paid  to  Morse  until  the  12th  of  February,  1824, 
more  than  six  months  after  the  time  when  the  defendant  considered 
himself  and  Fort  to  have  acquired  a  full  and  absolute  title  to  the 
property,  from  the  failure  of  Livingston  to  pay  on  the  5th  of  August 
preceding.  Upon  this  item  of  money  paid  to  Morse,  we  remark,  that 
the  letters  of  Morse,  post,  p.  926,  do  not  prove  Morse  to  have  been 
the  agent  of  Livingston  in  negotiating  the  transaction  between  the 
parties ;  but  rather  that  he  was,  if  not  altogether  the  agent 
[  *  384  ]  of  Fort  and  Story,  the  agent  of  both  *  the  parties ;  and  that 
the  defendant,  without  consulting  Livingston,  graduated  the 
compensation  of  Morse  by  his  own  ideas  of  the  service  rendered  by 
him;  and  chose  to  pay  Morse  $1,000,  after  .he  considered  Livingston 
had  forfeited  his  right  to  redeem  the  property.  The  answer  and 
exhibit  are  contradictory  upon  this  point ;  but  the  latter  being  more 
detailed  and  certain,  it  forces  the  conclusion  to  which  we  have  come 
as  regards  that  item.  We  must  remark,  too,  that  the  answer  and 
exhibit  are  also  contradictory  in  a  more  essential  particular,  as  regards 
the  interest  alleged  to  have  been  deducted  from  the  $25,000,  at  the 
time  the  deed  of  sale  was  executed ;  the  exhibit  stating  the  fact  of 
interest  being  then  deducted,  and  the  answer  denying  that  18  per 
cent,  interest  was  deducted,  or  any  other. 

Soon  after  the  transaction  of  the  25th  of  July,  1822,  the  complain- 
ant left  New  Orleans,  and  did  not  return  to  it  until  after  the  time 
within  which  Rust  was  to  have  had  the  buildings  completed.  They 
were  not  finished,  however ;  and  this  incident  deserves  a  passing 
notice.  The  defendant  and  Fort  had  required  an  assignment  of 
Rust's  contract  to  them ;  indeed,  it  is  of  the  same  date  with  the  deed 
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of  sale  and  counter-letter,  and  seems  to  have  been  made  by  Living- 
ston and  Rust  for  them.  It  was  transferred  with  Rust's  consent,  they 
undertaking  to  make  weekly  payments  to  him  of  $666  during  the 
progress  of  the  work,  to  the  amount  of  $8,000 ;  and  Livingston  ren- 
dering himself  responsible  for  the  proper  employment  of  the  money  by 
Rust.  In  a  short  time,  however,  the  defendant  admits  that  he  dis- 
covered Rust  misapplying  the  money  to  some  other  contract ;  and 
that,  upon  remonstrating  with  him  against  such  conduct,  Rust  per- 
sisted in  a  declaration  of  his  intention  to  expend  the  money  otherwise 
than  in  the  execution  of  his  contract.  Under  these  circumstances, 
what  should  the  defendant  and  Fort  have  done  ?  We  think,  good 
faith  with  Livingston,  as  they  had  made  themselves  his  agent  to  dis- 
burse $8,000  for  a  particular  object,  to  which  they  had  become  parties 
by  the  transfer  of  the  contract,  required  from  them,  in  Livingston's 
absence,  to  have  stopped  further  payments  to  Rust,  notwithstanding 
Livingston's  responsibility  for  the  proper  employment  of  the  money ; 
for  Rust's  obligation  to  them  under  the  transferred  contract,  was  to 
have  the  stores  finished  by  the  1st  of  November,  and  as  they  held 
the  funds  to  be  applied  to  that  object,  they  should  have  withheld 
them  from  Rust,  when  he  declared  his  intention  not  to  do 
so,  and  had  ceased  to  work  upon  the  *  buildings.  Rust's  [  *385  ] 
conduct  was  as  much  a  breach  of  his  contract  with  them  as 
it  was  with  Livingston ;  and  they  should  have  protected  themselves 
and  Livingston,  which  they  could  easily  have  done.  Instead  of  this 
being  done,  the  defendant  admits  he  continued  the  weekly  pay- 
ments to  Rust  after  he  had  discovered  the  misapplication  of  the 
money;  and  that  but  $1,000  of  the  $8,000  were  applied  to  the  build- 
ings. They  neither  protected  themselves,  nor  Livingston;  and  it 
cannot  be  disguised  that  the  misapplication  of  the  money  was  much 
more  fatal  to  Livingston  than  themselves ;  for  the  buildings  being 
unfinished  in  November,  Livingston  was  deprived  of  any  further  re- 
sources from  them  to  aid  him  in  redeeming  the  property  on  the  1st 
of  February,  by  paying  the  money  advanced  by  them.  This  incident 
gave  Livingston  a  strong  claim  upon  the  defendant  for  an  extension 
of  time ;  and  we  cannot  but  remark,  that  it  has  a  bearing  in  favor  of 
the  allegation  of  the  complainant,  that  by  the  contract  of  July,  1825, 
an  absolute  sale  was  not  intended.  Is  it  reasonable  to  suppose  that 
the  defendant  and  Fort,  if  an  absolute  sale  had  been  intended,  would 
have  calmly  seen  the  misapplication  of  $8,000  from  what  they  deem 
their  property,  and  taken  Livingston  as  a  security,  upon  his  general 
responsibility  for  Rust,  when  the  defendant  himself  declares  he 
would  not  have  loaned  Livingston  money  on  any  account  ?  The 
consequence  of  this  misapplication  of  $7,000  by  Rust,  was  to  take 
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so  much  from  Livingston's  ability  to  redeem  the  property.     The 
complainant,  however,  does  not  pray  to  be  discharged  from  this  sum, 
on  a  settlement  of  the  transaction  with  the  defendant ;  and,  therefore 
the  payment  to  Rust,  of  (8,000,  must  be  allowed  to  be  a  charge 
against  Livingston. 

We  do  not  deem  it  necessary  to  make  a  further  synopsis  of  the 
bill  and  answer. 

They  are  contradictory  in  several  points ;  but  a  careful  examina- 
tion of  them,  and  of  the  documents  and  exhibits  attached  to  the 
answer,  has  enabled  us  to  fix  the  legal  character  of  the  transaction, 
throughout,  under  the  laws  of  Louisiana ;  whatever  may  have  been 
the  designs  of  the  parties  upon  each  other,  or  their  individual  in- 
tentions, when  the  contract  was  made,  on  the  26th  of  July,  1822. 
The  law  of  Louisiana  controls  the  controversy  between  these  parties; 
and  the  first,  indeed  only  question  to  be  determined,  is,  what  was 
the  legal  character  of  the  contract  between  them,  from  the  execution 

of  the  first  papers  to  the  last,  on  the  2d  of  June,  1823  ? 
[  *  386  ]  *  The  defendant's  counsel  do  not  contend  that  it  was  an 
absolute  sale.  The  defendant's  answer  shows  it  was  not. 
He  admits  Livingston's  power  to  redeem,  and  their  obligation  to  re- 
convey,  as  expressed  in  the  counter-letter.  For  although  the  convey- 
ance of  the  26th  of  July,  1822,  is,  in  form,  a  positive  sale,  yet,  the 
counter-letter  explains  its  nature  as  fully  as  if  it  were  inserted  in  that 
conveyance.  Executed,  as  it  was  at  the  same  time,  it  is  a  part  of 
the  contract ;  a  separate  clause,  modifying  and  explaining  the  other 
clause,  states  the  deed  of  sale.  The  two  must  be  construed  together. 
The  civil  code  of  Louisiana  says:  "All  clauses  of  agreements  are 
interpreted  the  one  by  the  other,  giving  to  each  the  sense  which 
results  from  the  entire  act ; "  Civil  Code,  1808,  p.  270,  §  6,  art.  61. 
It  can  make  no  difference  whether  these  clauses  be  on  one  piece 
of  paper,  or  on  two  pieces ;  whether  there  be  two  separate  instru- 
ments, or  one  instrument  containing  the  substance  of  the  two.  The 
civil  code  of  Louisiana  does  not  require  that  the  stipulation  of  par- 
ties, relative  to  a  sale  of  property,  should  be  in  one  instrument. 
They  are  to  be  reduced  to  writing,  and  the  parts  necessarily  make 
up  the  entire  contract ;  in  this  regard,  corresponding  with  the  rule 
in  equity,  which  makes  a  defeasance  attach  itself  to  a  conveyance, 
absolute  in  the  first  instance,  converting  the  latter  into  a  mortgage, 
as  it  is  expressed  by  Chancellor  Kent,  in  Com.  vol.  4,  p.  135,  treat- 
ing of  mortgages.  u  The  condition  upon  which  the  land  is  con- 
veyed is  usually  inserted  in  the  deed  of  conveyance,  but  the  defeas- 
ance may  be  contained  in  a  separate  instrument ;  and  if  the  deed 
*»e  absolute  in  the  first  instance,  and  the  defeasance  be  executed 
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subsequently,  it  will  relate  back  to  the  date  of  the  principal  deed,  and 
connect  itself  with  it,  so  as  to  render  it  a  security,  in  the  nature  of  a 
mortgage." 

We  do  not  mean  to  be  understood  as  applying  this  rule  to  make, 
under  the  laws  of  Louisiana,  a  constructive  mortgage  out  of  an  abso- 
lute conveyance  or  deed  of  sale,  on  account  of  some  other  paper 
explaining  or  controlling  the  first ;  but  have  used  it  only  as  an  illus- 
tration, that,  by  the  law  of  Louisiana,  a  contract  of  sale,  and  a  power 
to  redeem,  need  not  be  in  one  instrument. 

The  contract  of  the  25th  of  July,  1822,  not  being  an  absolute  sale 
then,  what  is  it  ?  It  is  either  a  conditional  sale,  vente  a  remere,  (sale 
with  the  right  of  redemption,)  a  mortgage,  or  a  pledge.  The  defend- 
ant's counsel  say  it  is  the  first,  a  conditional  sale,  vente  a  r6m£r6. 
"We  will  use  their  language.  They  say  it  is  a  contract  of 
sale,  not  a  *pure  and  simple  sale,  but  a  sale  with  conditions,  [  *  387  J 
and  a  right  or  power  of  redemption  annexed,  vente  a  rtmtrS; 
that  the  right  and  power  of  redemption  stipulated  for  in  this  case,  is  in 
exact  conformity  with  the  provisions  of  the  same  code  of  1808,  in  form 
and  substance,  and  identifies  it  still  further  as  a  sale,  vente  a  remSrS. 
That  is  defined  to  be  "an  agreement  or  paction,  by  which  the  vendor 
reserves  to  himself  the  power  of  taking  back  the  thing  sold,  by  re- 
turning the  price  paid  for  it ; "  Civil  Code,  245 ;  and  the  provision  of 
the  code  regulating  the  right  of  redemption,  or  that  "  the  time  fixed 
for  redemption  must  be  rigorously  adhered  to,  it  cannot  be  prolonged 
by  the  judge  ; "  and  "  if  that  right  has  not  been  exercised  within  the 
time  agreed  on  by  the  vendor,  he  cannot  exercise  it  afterwards,  and 
the  purchaser  becomes  irrevocably  possessed  of  the  thing  sold;"  just 
as  at  common  law  and  in  equity,  in  the  case  of  an  absolute  sale  with 
an  agreement  for  a  repurchase,  the  time  limited  for  the  repurchase 
must  be  precisely  observed,  or  the  vendor's  right  to  reclaim  his  prop- 
erty will  be  lost     1  Poth.  on  Sale,  183 ;  1  Vesey,  405. 

But  in  this  instance  there  was  no  sale  corresponding  to  the  vente  a 
renter?)  unless  other  provisions  in  the  counter-letter  than  Livingston's 
right  to  redeem,  shall  be  altogether  disregarded.  By  the  counter- 
letter,  Fort  and  Story  covenant  with  Livingston  upon  his  failure  to 
pay,  that  the  property  shall  be  sold  at  auction,  and  that  the  residue 
of  what  it  might  bring  over  the  sura  which  they  claimed,  should  be 
paid  to  Livingston.  Upon  failure  to  pay,  the  land  and  buildings  did 
not  become  the  property  of  Fort  and  Story.  The  failure  to  pay  only 
gave  to  them  the  right  to  have  it  sold,  according  to  the  terms  pre- 
scribed, for  their  own  reimbursement.  Had  the  contract  been  a  vente 
a  rimer i,  the  land  would  have  become  their  absolute  property;  for 
the  code  is,  "if  the  right  to  redeem  has  not  been  exercised  within  the 
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time  agreed  on  by  the  vendor,  he  cannot  exercise  it  afterwards,  and 
the  purchaser  becomes  irrevocably  possessed  of  the  thing  sold." 

The  exclusion  of  that  irrevocable  possession  by  Fort  and  Story  in 
the  counter-letter,  upon  Livingston's  failure  to  pay,  destroys  so  prin- 
cipal and  effective  a  provision  of  the  venie  a  Tenure,  that  the  law 
will  not  permit  us  to  consider  the  contract  to  have  been  one  of  that 
kind. 

The  question  then  recurs,  what  was  the  nature  of  the  contract  of 
the  25th  July,  1822  ?  It  is  not  a  mortgage,  because  no  property  oo 
the  soil,  nor  right  of  possession*  is  given  by  the  contract  of 
[  *  388  ]  *  mortgage  by  the  law  of  Louisiana.  By  that  law,  a  mort- 
gage is  defined  to.  be  "  a  contract,  by  which  a  person  affects 
the  whole  of  his  property,  or  only  some  part  of  it,  in  favor  of  another, 
for  security  of  an  engagement ;  but  without  devesting  himself  of  the 
possession  thereof."  In  this  instance,  possession  accompanied  the 
execution  of  the  deed,  and  has  continued  in  the  defendant.  It  waa 
a  part  of  the  contract,  and  a  feature  of  it  entirely  inconsistent  with  a 
mortgage  under  the  laws  of  Louisiana.  The  contract,  then,  being 
neither  a  sale  upon  condition  with  a  power  to  redeem  annexed,  a 
vente  a  remerey  we  must  seek  further  in  the  laws  of  Louisiana,  to 
establish  its  legal  character.  After  much  inquiry  and  deliberation, 
and  a  comparison  of  the  civil  code  of  Louisiana  with  the  civil  law 
from  which  the  former  derives  its  origin,  and  with  which  it  is  still  in 
close  connection,  we  have  come  to  the  conclusion,  that  the  original 
contract  and  counter-letter  constituted  a  pledge  of  real  property ;  a 
kind  of  contract,  especially  provided  for  by  the  laws  of  Louisiana, 
denominated  "  an  antichresis."  By  this  kind  of  contract,  the  posses- 
sion of  the  property  is  transferred  to  the  person  advancing  the  money. 
That  was  done  in  this  case.  In  case  of  failure  to  pay,  the  property 
is  to  be  sold  by  judicial  sentence ;  and  the  sum  which  it  may  bring 
over  the  amount  for  which  it  was  pledged,  is  to  be  paid  to  the  person 
making  the  pledge.  In  this  case,  a  provision  was  made  for  a  sale  by 
the  parties  upon  the  failure  of  payment ;  but  this  feature  of  the  con- 
tract is  rather  confirmatory  of  the  contract  and  counter-letter,  being 
an  antichresis,  than  otherwise  ;  for  it  is,  at  most,  only  a  substitution 
by  the  parties  of  what  the  laws  of  Louisiana  requires ;  and  what  we 
think  the  law  requires  to  be  done  by  itself,  through  the  functionaries 
who  are  appointed  to  administer  the  law.  But  upon  this  point,  let 
the  law  speak  for  itself.  The  civil  code  of  Louisiana  says :  "  The 
pledge  is  a  contract,  by  which  the  debtor  gives  something  to  his 
creditor  as  a  security  for  his  debt."     Tit  20,  art.  3100. 

"  There  are  two  kinds  of.  pledges ;.  the.  pawn,  and  antichresis." 

"A  thing  is  said  to.be  pawned,  when  a  movable  thing  is  given 
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security.     The  antichresis  is,  when  the  security  given  consists  in  im- 
movables."    Tit.  30,  art  3103. 

"  The  antichresis  shall  be  reduced  to  writing.  The  creditor  acquires, 
by  this  contract,  the  right  of  reaping  the  fruits  or  other  revenues  of 
the  immovables  to  him  given  in  pledge,  on  condition  of  deducting 
annually  their  proceeds  from  the  interest,  if  any  be  due  to  him,  and 
afterwards  from  the  principal  of  his  debt"     Art  3143. 

•  "  The  creditor  is  bound,  unless  the  contrary  is  agreed  on,  [  •  389  ] 
to  pay  the  taxes  as  well  as  the  annual  charges  of  the  prop- 
erty given  to  him  in  pledge.  He  is  likewise  bound  under  the  penalty 
of  damages  to  provide  for  the  keeping,  and  useful  and  necessary 
repairs  of  the  pledged  estate,  and  may  levy  out  of  the  revenues  of  the 
estate  sufficient  for  such  expense."     Art  3144. 

**  The  creditor  does  not  become  proprietor  of  the  pledged  immova- 
bles by  failure  of  the  payment  at  the  stated  time ;  any  clause  to  the 
contrary  is  null ;  and  in  this  case  it  is  only  lawful  for  him  to  sue  his 
debtor  before  the  court,  in  order  to  obtain  a  sentence  against  him, 
and  to  cause  the  objects  which  have  been  put  in  his  hands  to  be 
seized  and  sold."     Art  3146. 

u  The  debtor  cannot,  before  the  full  payment  of  the  debt,  claim  the 
enjoyment  of  the  immovables  which  he  has  given  in  pledge.  But 
the  creditor,  who  wishes  to  free  himself  from  the  obligations  men- 
tioned in  the  preceding  articles,  may  always,  unless  he  has  renounced 
this  right,  compel  the  debtor  to  retake  the  enjoyment  of  his  immova- 
bles." Art  3145.  These  appear  to  us  to  be  equitable  provisions, 
affording  ample  security  to  the  creditor,  and  fully  protecting  the  rights 
of  the  debtor.  Especially  protecting  the  latter  from  a  rapacious 
creditor,  who  might  otherwise  push  his  debtor's  necessities  into  a 
relinquishment  of  all  his  rights  in  such  a  contract ;  to  make  himself 
the  proprietor  of  the  thing  pledged,  upon  the  failure  of  the  debtor  to 
pay.  This  is  a  high  species  of  security,  over  which  the  law  watches 
benignantly ;  because,  though  one  of  choice  and  convenience,  very 
frequently,  it  is  commonly  the  resort  of  distress  in  the  last  alterna- 
tive, when  all  other  means  of  raising  money  have  failed.  It  was  this 
high  species  of  security,  that  Fort  and  Story  received  from  Living- 
ston ;  or  their  contract  cannot  be  comprehended  within  any  of  the 
provisions  of  the  Civil  Code  of  Louisiana.  If  any  thing  else,  it  is  a 
contract  unknown  to  the  laws  of  that  State.  We  class  it  with  the 
antichresis,  not  because  the  instrument  between  the  parties  provides 
specifically  in  every  particular  for  the  rights  and  obligations  of  parties 
to  the  antichresis ;  but  because  it  does  so,  in  the  main  and  substan- 
tial requisites  of  such  a  contract,  and  from  those  main  and  substantial 
particulars  in  this  contract,  being  irreducible  to  any  other  kind  of 
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contract  provided  for  by  the  laws  of  Louisiana.  The  property  was 
put  into  the  possession  of  Fort  and  Story ;  they  looked  to  it  to  reim- 
burse them  upon  the  failure  of  Livingston  to  pay ;  upon  that  failure 
it  did  not,  from  the  terms  of  the  counter-letter,  become 
[  *  390  ]  *  theirs  absolutely ;  as  we  see  would  have  been  the  case  if  it 
had  been  a  rente  a  remere.  It  was  to  be  sold  at  public 
auction ;  and  if  a  sale  should  be  made  for  more  than  they  had 
advanced,  the  residue  was  to  be  paid  to  Livingston.  But  no  such 
sale  could  be  made  without  a  judicial  sentence ;  such  a  decree  was 
not  obtained ;  no  sale  was  made ;  so  the  parties  stood  under  the  con- 
tract on  the  1st  of  February,  when  Livingston  first  failed  to  pay,  as 
they  did  when  it  was  first  entered  into.  It  is  therefore  plain  that 
Fort  and  Story  acquired  no  absolute  property  in  the  lot  and  build- 
ings, under  the  contract  of  the  25th  of  July,  1822 ;  and  if  they  did 
not,  it  was  only  a  pledge  or  antichresis  for  their  ultimate  reimburse- 
ment. 

We  now  proceed  to  inquire  whether  the  antichresis  was  converted 
into  a  sale,  by  the  annulment  of  the  counter-letter  after  the  1st  of 
February,  1823,  under  the  agreement  of  the  4th  of  March.  It  appears 
by  the  document,  post,  page  927,  that  the  complainant  did,  on  the 
last  mentioned  day,  execute  a  paper  annulling  the  counter-letter  of 
the  25th  July.  But  supposing  the  first  to  have  been  so  annulled  ; 
was  not  the  second  in  effect  and  in  terms,  another  instrument  of  the 
same  kind,  only  extending  the  time  for  redemption  upon  considera- 
tion of  Livingston's  paying  a  larger  sum  than  the  $25,000  originally 
expressed  in  the  first  deed  of  sale ;  and  providing  still  for  a  sale  in  the 
event  of  Livingston  failing  to  pay  a  second  time,  and  giving  to  him 
the  residue,  if  any  should  remain,  after  they  were  reimbursed.  Con- 
sequently, until  the  2d  of  June,  the  pledge  continued.  Livingston, 
under  the  agreement  of  the  4th  Maroh,  could,  by  paying  the  money 
at  any  time  on  or  before  the  2d  of  June,  have  prevented  the  sale  ; 
and  if  a  sale  was  made,  he  was  entitled  to  the  overplus. 

The  defendant,  in  his  answer  says,  that  he  and  Fort  agreed  with 
Livingston  to  postpone  the  sale  until  the  2d  of  June,  for  which 
Livingston  agreed  to  pay  them  a  compensation,  &c.  &c. ;  that  he 
had  until  the  2d  of  June  to  redeem,  but  did  not  do  so ;  that  then  the 
property  was  to  have  been  sold,  &c.  &c.  Thus  showing  that  the 
property  in  his  possession  continued  to  be  a  pledge ;  and  in  case  of 
Livingston's  not  paying,  that  a  sale  was  to  be  made,  notwithstand- 
ing the  annulment  of  the  counter-letter.  But  for  what  purpose  was 
the  counter-letter  annulled  ?  Clearly,  because  an  increased  sum  was 
to  be  paid  to  Fort  and  Story  by  the  second  agreement;  and  not 
because  it  was  the  intention  of  the  parties  to  alter,  substantially. 
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their  respective  rights  in  the  property.  The  counter-letter, 
the  agreement  to  sell  at  *  a  fixed  day,  and  after  reimburs-  [  *  391  ] 
ing  the  defendant  and  Fort,  to  deliver  the  surplus  proceeds 
of  the  sale  to  Livingston ;  the  prolonged  agreement  to  sell  after 
annulling  the  first  counter-letter,  without  any  renunciation  of  Living- 
ston's right  to  the  overplus,  as  set  forth  in  defendant's  answer ;  prove 
conclusively,  to  us,  that  Story  regarded  the  contract  to  be,  what  s 
really  made  by  the  law  of  Louisiana,  a  contract  of  pledge ;  a  security 
for  money  advanced  upon  property.  We  think  it  was  in  its  inception 
an  antichresis ;  and  that  it  continued  so  until  the  2d  of  June,  1823. 
Did  it  after  that  time  retain  its  original  character  ? 

The  agreement  of  the  2d  of  June  recites,  "  that  it  being  the  day 
fixed  upon  by  the  contract  between  Livingston,  and  Fort  and  Story, 
for  the  sale  at  auction  of  the  lot,  &c.  &c. ;  and  Livingston  having 
requested  that  the  sale  might  not  take  place  for  his  own  accommoda- 
tion ;  on  condition  that  Fort  and  Story  would  assent  to  that  request, 
Livingston  agreed  to  increase  the  sum  due  to  them  to  $27,830, 
(which  they  deem  the  whole  of  the  consideration-money  paid  by 
them  for  said  lot,)  and  to  pay  the  same  on  the  5th  of  August,  then 
next,  and  any  further  sum  that  they  may  be  under  the  necessity  of 
paying  for  the  care  or  preservation  of  the  property ;  in  which  case 
the  property  should  revert  to  Livingston.  But  if  he  should  fail  to 
make  such  payment  on  the  oth  of  August,  the  said  lot  should  become 
the  absolute  property  of  Fort  and  Story ;  it  being  declared  to  be  the 
true  intent  of  the  parties,  in  case  of  failure  of  payment,  that  the  said 
lot,  with  all  the  buildings  thereon,  are  to  vest  in  Fort  and  Story,  a 
full,  free,  and  absolute  title,  in  fee-simple,  forever." 

Such  an  instrument  as  this  would  have  the  effect  to  vest  in  Fort 
and  Story  an  absolute  title  in  the  property,  if  it  were  not  positively 
controlled  by  the  law  of  Louisiana.  We  must  administer  the  law 
as  it  is ;  and  having  established  that  the  original  transaction  was  an 
antichresis,  and  continued  so  up  to  the  2d  of  June,  it  was  not  in  the 
power  of  the  parties  to  give  to  it  such  a  character,  as  to  vest  by  the 
act  of  Livingston  an  absolute  title  in  Fort  and  Story.  "  In  the 
language  of  the  Code,  1808,  tit  Pledge,  art  28,  already  cited,  the 
creditor  does  not  become  proprietor  of  the  pledged  immovables,  by 
failure  of  payment  at  the  stated  time,  any  clause  to  the  contrary  is 
null : "  "  and  in  this  case  it  is  only  lawful  for  him  to  sue  his  debtor, 
before  the  court,  in  order  to  obtain  a  sentence  against  him,  and  to 
cause  the  objects  which  have  been  put  into  his  hands,  in 
pledge,  to  be  seized  *  and  sold."  If  such  a  cause  had  been  [  *  392  ] 
inserted  in  the  original  agreement,  it  would  have  been  void. 
Can  it  be  more  valid,  because  subsequently  introduced  in  a  paper 
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having  a  direct  relation  to  the  first  contract ;  and  which  was  intended 
to  alter  its  character  into  something  which  the  law  prohibits,  when 
it  determines  the  original  contract  to  be  one  of  pledge  ?  We  think 
not  Such  an  allowance  to  a  creditor  would  be  a  precedent,  giving 
to  all  creditors  in  cases  of  pledges  the  power  to  defeat  the  benevolent 
vigilance  of  the  law,  preventing  them  from  becoming  proprietors  of 
the  debtor's  property,  unless  by  a  decree  of  the  court  We  think  it 
immaterial  whether  such  covenant  be  in  the  original  agreement,  or  in 
a  subsequent  instrument  In  either  case  the  law  is  express,  the 
creditor  does  not  become  the  proprietor  by  the  failure  of  the  debtoi 
to  pay ;  any  clause  to  the  contrary  is  nulL 

It  would  be  difficult  to  find  a  case  more  clearly  illustrating  the 
wisdom  of  this  rule,  than  that  under  our  consideration.  Story  and 
Fort  advanced  to  Livingston  (22,936,  and  took  possession  of  the 
lot,  looking  to  Livingston,  in  the  first  instance,  for  reimbursement, 
and  on  his  failure  to  pay,  to  a  sale  of  the  lot  Livingston  being 
unable  to  pay  at  the  time  fixed,  applied  for  an  extension  of  time  ;  it 
is  granted,  but  only  upon  condition  of  an  addition  of  $2,500  to  his 
debt,  for  a  delay  of  four  months,  thus  creating  a  debt  of  $27,500  in 
ten  months,  upon  an  advance  of  $22,771.40.  This  increase,  the 
exhibit  attached  to  the  defendant's  answer  proves  was  not  on  accouat 
of  expenditures  upon,  or  in  the  care  of  the  property ;  for  that  account 
shows  the  disbursements  of  the  defendant,  in  the  care  of  the  prop- 
erty, up  to  the  5th  of  August,  1823,  did  not  amount  to  $400.  When 
the  2d  of  June  came,  Livingston  was  still  unable  to  pay,  and  asked 
for  a  further  extension  of  time  ;  it  was  granted,  but  by  another  addi- 
tion to  the  debt,  or  to  the  amount  for  which  the  property  was  already 
incumbered ;  and  only  upon  condition  that  upon  a  third  failure,  the 
property  was  to  vest  absolute  in  Fort  and  Story.  This  final  result  is 
what  the  law  of  Louisiana  intended  to  prevent  in  cases  of  pledge ; 
and  we  know  not  a  case  to  which  it  can  be  more  fairly  applied. 

In  the  enforcement  of  the  law,  in  this  case,  we  are  pleased  to  find 

authorities  for  doing  so  in  the  courts  of  Louisiana.     We  refer  to  the 

cases  of  William  et  al.  t\  Schooner  St  Stephens,  1  Mart; 

[  *  393  ]  Rep.  N.  S.  #  417 ;  to  the  case  of  Syndics  of  Bermudez  v. 

Ibanez  &  Milne,  3  Mart  Rep.  17,  and  168. 

In  regard  to  the  plea  of  prescription  urged  in  the  defendant's 
answer,  we  think  it  inapplicable  to  a  case  of  pledge ;  and  if  it  be  so, 
then  that  plea  cannot  prevail  in  this  case,  because  the  time  had  not 
elapsed,  which  the  law  of  Louisiana  gives  to  a  person  to  sue  for  im- 
movable property. 

It  now  only  remains  for  us  to  dispose  of  the  defendant's  protest, 
(0  the  beginning  of  his  answer,  against  the  jurisdiction  of  the  court 


JANUARY  TERM,  1837.  471 

Livingston  t>.  Story.    11  P. 

in  ibis  case.  The  23d  rate  of  this  court,  for  the  regulation  of  equity 
practice  in  the  circuit  courts,  has  been  relied  on  to  show  that  it  is 
competent  for  the  defendant,  instead  of  filing  a  formal  demurrer,  or 
plea,  to  insist  on  any  special  matter  in  his  answer ;  and  have  the 
same  benefit  thereof  as  if  he  had  pleaded  the  same  matter,  or  had 
demurred  to  the  bill.  This  tale  is  understood  by  us  to  apply  to 
matters  applicable  to  the  merits,  and  not  to  mere  pleas  to  the 
jurisdiction,  and  especially  to  those  founded  on  any  personal  dis- 
ability, or  personal  character  of  the  party  suing,  or  to  any  pleas 
merely  in  abatement.  In  this  respect,  it  is  merely  affirmative  of 
the  general  rule  of  the  court  of  chancery;  in  which  matters  in 
abatement  and  to  the  jurisdiction,  being  preliminary  in  their  nature, 
must  be  taken  advantage  of  by  plea  ;  and  cannot  be  taken  ad- 
vantage of  in  a  general  answer,  which  necessarily  admits  the  right 
and  capacity  of  the  party  to  sue.  1  Sumner's  Rep.  506,  Wood  v. 
Mann. 

In  this  case,  the  judgment  of  the  court  below  is  reversed,  and  a 
decree  will  be  entered  accordingly. 

Baldwin,  X,  dissenting. 

When  this  case  was  before  the  court  at  a  former  term,  I  dissented 
from  the  judgment  then  rendered,  being  of  opinion  that  the  case 
Ought  to  be  decided  by  the  law  of  Louisiana,  not  the  code  of  equity 
adopted  from  the  English  system  into  the  jurisprudence  of  the  United 
States,  as  the  court  then  decided. 

As  the  civil  law  was  admitted  to  have  been  in  force  in  that  prov- 
ince, before  its  cession  to  the  United  States,  and  remained  afterwards 
the  basis  of  the  jurisprudence  of  the  State,  with  only  such  modifica- 
tions as  were  made  by  their  local  laws,  I  felt  it  to  be  the  duty  of  this 
court  to  administer  it  as  it  does  the  law  of  other  States,  "  precisely 
as  the  state  courts  should  do."  2  Pet  656 ;  5  Pet  400.  It  is  admit- 
ted that  in  the  code  of  the  civil  law,  there  is  no  discrimina- 
tion *  between  the  law  and  equity  jurisdiction  of  its  courts,  [  *  394  *\ 
either  in  the  principles  or  mode  of  proceeding ;  the  process 
and  rules  of  judgment  are  the  same,  without  regard  to  the  nature  of 
the  right  asserted,  or  the  remedy  sought  This  contradistinction 
exists  only  in  the  jurisprudence  of  England,  and  the  States  Which 
have  adopted  it ;  nor  can  it  exist  elsewhere,  unless  the  common  laW 
prevails.  The  jurisdiction  of  courts  of  equity,  separately  from  those 
of  common  law,  is  a  necessary  part  of  the  common  law,  though 
the  forms  of  proceeding  are  borrowed  from  the  civil  law,  yet  the 
principles  and  rules  of  decision  are  those  of  the  law  of  England, 
by  Which  the  judge  is  as  much  bound  as  in  a  court  of  law.    By 
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the  adoption  of  its  forms,  an  English  court  of  chancery  no  more 
adopts  the  civil  law,  as  a  code  or  system  of  jurisprudence,  super- 
seding the  common  law,  than  it  does  the  decrees  of  the  emperor 
in  place  of  acts  of  parliament.  Both  systems  remain  as  distinct 
as  if  the  modes  of  proceeding  differed  as  much  as  the  two  sys- 
tems ;  and  though  the  civil  law  forms  are  better  adapted  to  equity 
proceedings  than  those  of  the  common  law,  there  is  another  in- 
compatibility between  the  two  systems.  The  separation  of  cases 
in  law  from  those  in  equity,  is  a  necessary  incident  of  the  common 
law ;  one  part  of  the  system  cannot  be  engrafted  on  the  civil  law 
without  the  other ;  of  consequence  the  introduction  of  the  equity 
part  of  the  common  law  into  a  State  which  has  adopted  the  civil 
law,  necessarily  displaces  it ;  and  introduces  a  system  of  jurispru- 
dence wholly  at  variance  therewith. 

This  conclusion  is  the  result  of  the  opinion  and  reasoning  of  the 
court,  which  is  applied  to  all  civil  causes  in  the  courts  of  the  United 
States,  in  that  State;  9  Pet.  656-7;  for  if  the  English  system  of 
equity  is  in  force,  because  there  is  no  court  of  equity,  the  whole 
common  law  is  also  in  force,  because  there  is  no  court  of  law,  con- 
tradistinguished from  equity;  on  this  ground  alone,  my  objections  to 
the  former  decision  were  insuperable.  By  the  3d  article  of  the  Lou- 
isiana treaty,1  the  inhabitants  are  guaranteed  "  in  the  free  enjoyment 
of  their  liberty,  property,  and  the  religion  which  they  profess."  1 
Laws  U.  S.  136.  "  That  the  perfect  inviolability  and  security  of 
property  is  among  these  rights,  all  will  assert  and  maintain."  9  Pet. 
133.  "An  article  to  secure  this  object,  so  deservedly  held  sacred  in 
the  view  of  policy,  as  well  as  of  justice  and  humanity,  is  always  re- 
quired, and  is  never  refused."  12  Wheat  535  ;  6  Pet.  712 ;  8  Pet. 
86-8.    "According  to  the   established  principles  of  the  laws   of 

nations,  the  laws  of  a  conquered  or  ceded  country,  remain 
[*395  ]  in  force  *  till  altered  by  the  new  sovereign."     9  Pet  748. 

This  principle  was  recognized  by  congress  by  the  11th 
section  of  the  act  of  1804,2  organizing  the  government  of  Louisiana ; 
the  4th  section  of  the  act  of  2d  March ;  *  and  the  9th  section  of  the 
act  of  3d  March,  1805.4  "  The  laws  in  force  in  the  said  territory,  at 
the  commencement  of  this  act,  and  not  inconsistent  with  the  provis- 
ions thereof,  shall  continue  in  force  until  altered,  modified,  or  re- 
pealed by  the  legislature."  2  Story,  937,  964,  973.  Congress 
extended  none  of  the  provisions  of  the  Judiciary  or  Process  Acts  to 
Louisiana;  and  instead  of  reserving  to  themselves  the  power  of 
altering  the  local  laws  by  those  acts,  expressly  declared  that  power 

i  ,  ,  -  — — - — -^ — ^. 

1  8  State,  at  Large,  200.  9  2  lb.  286.  3  lb.  322.  4  lb.  33* 
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to  be  in  the  local  legislature.  These  were  solemn  pledges,  which  the 
legislative  power  of  the  United  States  had  never  attempted  to  violate ; 
or  in  my  opinion  could  violate,  without  disregarding  the  faith  of  the 
treaty ;  to  my  mind  a  guarantee  of  property  is  inconsistent  with  the 
abrogation  of  the  laws  under  which  property  is  acquired,  held,  and 
regulated,  and  the  consequent  substitution  of  a  code  to  which  the 
people  were  utter  strangers.  Satisfied  that  if  there  could  be  a  power 
to  change  the  laws  of  a  ceded  country,  it  was  in  the  legislative,  and 
not  the  judicial  department  of  the  government,  I  considered  these 
provisions  of  the  acts  of  congress  to  be  as  imperative  on  this  court 
as  any  other  laws  were,  or  could  be. 

A  reference  to  the  terms  of  the  Process  Act  of  1792,1  will  show 
that  it  could  not  apply  to  a  State  in  which  the  civil  law  prevailed ; 
for  it  directs  the  modes  of  proceeding  "  in  suits  at  common  law,"  and 
u  in  those  of  equity,  and  maritime,  and  admiralty  jurisdiction,  accord- 
ing to  the  rules,"  &c.,  which  belong  to  courts  of  equity,  and  to  courts 
of  admiralty,  as  contradistinguished  from  courts  of  common  law ; 
1  Story,  258.  These  terms  necessarily  exclude  its  application  to  a 
system  in  which  there  was  no  such  contradistinction ;  but  in  the  act 
of  1824,2  the  term  is  peculiarly  appropriate  to  the  law  of  Louisiana* 
u  That  the  mode  of  proceeding  in  all  civil  causes,"  &c.  3  Story, 
1971.  The  reason  was  obvious ;  there  was  but  one  mode  of  suing. 
whatever  may  be  the  cause  of  action.  Congress  thus  declared  that 
the  laws  of  the  State  regulating  the  practice  of  their  courts,  shall  be 
the  rule  in  the  courts  of  the  United  States  therein ;  so  it  had  been 
for  twenty  years,  and  the  state  practice  was  confirmed,  subject  to  such 
rules  as  the  district  judge  might  make.  So  it  was  construed  and 
declared  by  this  court  in  1830.  "  If  no  such  rule  had  been  adopted, 
the  act  of  congress  made  the  practice  of  the  State  the  rule 
for  the  *  court  of  the  United  States.  Unless,  then,  such  a  [  *  396  ] 
special  rule  existed,  the  court  was  bound  to  follow  the  gen- 
eral enactment  of  congress  on  the  subject,  and  pursue  the  state  prac- 
tice." 3  Pet.  445 ;  Parsons  v.  Bedford,  3  Pet  424,  S.  P. ;  Parsons  v. 
Armor  et  aL  In  Duncan  v.  The  United  States,  the  court,  after  re- 
citing the  act  of  1824,  are  still  more  explicit  "  This  section  was  a 
virtual  repeal  within  the  State  of  Louisiana,  of  all  previous  acts  of 
congress  which  regulated  the  practice  of  the  courts  of  the  United 
States,  and  which  come  within  its  province.  It  adopted  the  practice 
of  the  state  courts  of  Louisiana,  subject  to  such  alterations  as  the 
district  judge  might  deem  necessary  to  conform  to  the  organization 
of  the  district  court,  and  avoid  any  discrepancy  with  the  laws  of  the 

1 1  Stats,  at  Large,  275.  *  4  Stats,  at  Large,  62. 
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Union."  7  Pet.  450.  "As  the  act  of  1834  adopted  the  practice  of 
the  state  courts,  before  this  court  could  sanction  a  disregard  of  such 
practice,  it  must  appear  that  by  an  exercise  of  the  power  of  the  dis- 
trict court,  or  by  some  other  means,  the  practice  had  been  altered* 
On  a  question  of  practice  under  the  circumstances  of  the  case,  it 
would  seem  that  the  decision  of  the  district  court  as  above  made, 
should  be  conclusive.  How  can  the  practice  of  the  court  be  better 
known  or  established,  than  by  its  own  solemn  adjudication  on  the 
subject  ?  "    lb.  451  -  2. 

The  act  of  1828 l  is  still  more  conclusive,  when  taken  in  connection 
with  the  decision  of  this  court  on  the  Process  Act  of  1792. 

"  In  order  to  understand  the  bearing  which  the  instruction  moved 
for,  has  upon  the  cause,  it  is  necessary  to  remark  that  the  State  of 
Ohio  was  not  admitted  into  the  Union  till  1802 ;  so  that  the  process 
act  of  1792,  which  is  exprebsly  confined  in  its  operation  to  the  day 
of  its  passage,  in  adopting  the  practice  of  the  state  courts  into  the 
courts  of  the  United  States,  could  have  no  operation  in  that  State, 
But  the  district  court  of  the  United  States,  established  in  the  State 
in  1803,  was  vested  with  all  the  powers  and  jurisdiction  of  the 
district  court  of  Kentucky,  which  exercised  full  circuit  court  juris* 
diction,  with  power  to  create  a  practice  for  its  own  government." 
1  Pet  612. 

This  decision  was  made  in  1828 ;  and  the  same  view  was  taken 
five  years  afterwards,  in  Duncan  v.  The  United  States.  "  Nor  did 
the  act  (of  1792)  apply  to  those  States  which  were  subsequently  ad- 
mitted into  the  Union.  But  this  defect  was  removed  by  the  act  of 
the  19th  of  May,  1828,  which  placed  all  the  courts  of  the  United 
States  on  a  footing  in  this  xespeot,  except  such  as  are  held  in  the 
State  of  Louisiana."    7  Pet  451. 

This  act  uses  the  same  terms  as  the  Process  Act  of  1792, 
[  *  397  ]  in  referring  *  to  cases  in  law,  equity,  and  admiralty ;  and  so 
would  not  be  applicable  to  Louisiana.  Congress,  however, 
did  not  leave  this  matter  open  to  any  doubt ;  the  4th  section  is  per- 
emptory :  "  That  nothing  in  this  act  contained  shall  be  construed  to 
extend  to  any  court  of  the  United  States,  which  is  now  established, 
or  which  may  hereafter  be  established  in  the  State  of  Louisiana." 
8  Laws  U.  a  63. 

There  is  no  phrase  so  potent  as  this :  "  Nothing  in  this  act  shall  be 
so  construed ; "  it  lias  not  only  the  effect  of  an  exception,  a  limit** 
tion,  or  proviso ;  it  is  a  positive  and  absolute  prohibition  against  any 
construction  by  the  judicial  power,  by  which  the  thing  prohibited 
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shall  be  sanctioned.  The  effect  of  these  -words  in  the  11th  amend- 
ment of  the  constitution,  has  been  adjudged  by  this  court  to  annul 
all  jurisdiction  over  cases  actually  pending  therein,  past,  present,  and 
future,  though  the  constitution  had  expressly  given  jurisdiction  in  the 
very  case;  3  Dall.  382,  3;  6  Wheat.  405,  9. 

u  A  denial  of  jurisdiction  forbids  all  inquiry  into  the  nature  of  the 
case ; "  9  Wheat  847.  "  The  constitution  must  be  construed,  as  it 
would  have  been  had  the  jurisdiction  of  the  court  never  been  extended 
to  it;"  9  Wheat  858,  S.  P.;  9  Wheat  206, 7, 16 ;  12  Wheat  438, 9. 

No  construction,  therefore,  can  be  put  on  the  act  of  1828,  which 
will  make  it  applicable  to  the  practice  of  Louisiana;  how,  then,  this 
court  could  apply  the  act  of  1792,  in  direct  opposition  to  the  sub* 
sequent  acts  of  1804, 1805, 1824,  and  1828,  was,  and  is,  to  me,  a 
matter  of  most  especial  surprise.  The  provisions  of  the  acts  of 
1792,  and  1828,  so  far  as  they  refer  to  the  rules,  &o,  of  courts  of  law 
and  of  equity  jurisdiction,  as  contradistinguished  from  each  other, 
are  identical ;  it  was,  therefore,  perfectly  nugatory  to  exclude  Louis- 
iana from  the  operation  of  the  act  of  1828,  and  leave  the  act  of  1792, 
in  force  within  that  State.  It  was  worse  than  idle ;  it  was  a  solemn 
mockery,  a  legislative  farce,  a  trifling  with  the  people  of  that  State, 
after  a  uniform  course  of  legislation,  for  twenty-four  years,  on  a  sub- 
ject upon  which  all  people  are  peculiarly  sensitive ;  their  local  laws, 
usages,  and  customs. 

Accustomed  to  the  civil  law,  the  first  settlers  of  Louisiana,  their 
descendants  and  emigrants  thereto,  cling  to  it,  as  we  of  the  old 
States  do,  and  our  ancestors  did  cling  to  the  common  law,  as  a 
cherished  inheritance.  Had  congress  declared  in  1801,  what  this 
court  did  in  1835 ;  or  bad  there  been  a  fifth  section  to  the  act  of 
1828,  enacting  that  the  Process  Act  of  1792,  was  in  force  in  Louis- 
iana, it  may  well  be  imagined  what  would  have  been  the 
state  of  public  *  opinion*  No  such  imputation  rests  on  the  [  *  898  ] 
legislative  department  as  would  be  fastened  on  its  faith,  if, 
in  either  their  first  or  last  act,  in  professing  to  maintain  and  protect 
the  people  in  their  property*  according  to  the  plighted  faith  of  the 
treaty  of  cession,  had  been  to  deprive  them  of  their  laws,  and  force 
a  foreign  system  upon  them.  Nor  for  more  than  forty  years  after  the 
act  of  1792,  and  thirty  years  after  the  acquisition  of  Louisia_  had 
there  been  an  intimation  from  this  court,  that  that  act  applied  to  the 
courts  of  the  United  States  within  it,  either  as  a  territory  or  a  State 
of  the  Union ;  the  contrary  had  been  declared  and  adjudged. 

In  1828,  it  was  decided  that  this  act  applied  only  to  the  States 
then  composing  the  Union ;  1  Pet  612.  The  declaration  was  re- 
peated in  1833 ;  7  Pet  451 ;  and  to  leave  no  room  for  even  discus- 
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6ion,  this  court,  at  the  same  time  held,  that  the  act  of  1824,  was  a 
virtual  repeal  of  all  previous  acts  of  congress  on  the  subject ;  650. 
When  this  case  came  up,  in  1835,  it  had  been  decided  by  this  court, 
that  the  act  of  1792  never  was  in  force  in  the  new  States,  and  that  it 
was  repealed  as  to  Louisiana ;  the  act  of  1828,  which  applied  to 
the  other  new  States,  was  expressly  prohibited  from  being  applied 
to  Louisiana;  yet  the  act  of  1792  was  declared  to  be  in  force 
then. 

If  I  am  capable  of  comprehending  this  decision,  it  repeals  five  acts 
of  congress ;  directly  overrules  three  previous  solemn  decisions  of  the 
court ;  revives  an  act  which  had  been  repealed ;  extends  to  Louisiana 
a  law  which  never  applied  to  any  other  new  State ;  and  overthrows 
every  thing  which  carries  with  it  legislative  or  judicial  authority.  As 
a  precedent,  it  is  of  the  most  alarming  tendency ;  no  question,  in  my 
opinion,  can  be  settled,  if  this  was  an  open  one  in  1835.  Congress 
may  legislate,  and  this  court  adjudicate  in  vain ;  if  the  acts  of  the 
one,  and  the  judgments  of  the  other,  are  thus  to  be  contemned.  My 
respect  for  both,  forbids  my  assent  to  such  a  course,  or  my  acquies- 
cence in  a  principle  which  must  absolve  judges  from  their  obligation 
to  follow  the  established  rules  of  their  predecessors,  in  the  construc- 
tion of  laws,  and  the  settled  course  of  the  law. 

Having  entirely  dissented  from  a  rule  laid  down  by  this  court  in 
Green  v.  The  Lessee  of  Neal,  6  Pet.  299 ;  wherein  the  majority  of 
the  court  put  and  answer  the  question :  "  Would  not  a  change  in  the 
construction  of  a  law  of  the  United  States  by  this  tribunal,  be  ob- 
ligatory on  the  state  courts  ?  The  statute,  as  last  expounded,  would 
be  the  law  of  the  Union  ;  and  why  may  not  the  same  effect  be  given 

to  the  last  exposition  of  a  local  law,  by  the  state  court  ?  " 
[  •  399  ]  *  That  the  principle  of  leges  posteriores  priores  contrarias 
abrogant)  is  sound,  when  applied  to  legislative  acts,  all 
admit ;  but  it  is  an  innovation  upon  all  rules,  to  apply  it  as  a  general 
rule  to  the  exposition  of  statutes,  which  have  received  a  settled  con- 
struction by  a  court  of  the  last  resort  It  is  an  assumption  of  legis- 
lative power,  and  a  reversal  of  the  established  principle,  that  judges 
cannot  amend  or  alter  the  law,  but  must  declare  what  it  is;  and  from 
the  very  nature  of  such  a  rule  as  is  laid  down  in  Green  v.  Neal,  the 
law  can  never  be  settled,  so  as  to  be  binding  on  the  judges  of  this 
court,  as  is  most  clearly  illustrated  in  this  case. 

In  1835,  there  had  been  three  solemn  decisions,  either  of  which 
was  conclusive,  that  the  act  of  1792  was  not  in  force  in  Louisiana, 
and  there  bad  been  an  uninterrupted  course  of  practice  in  the  district 
court  of  the  United  States,  sanctioned  by  acts  of  congress  and  this 
court,  for  more  than  thirty  years.     One  judge  only  dissented  in  the 
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ease  of  Parsons  v.  Bedford,  but  it  was  because,  in  his  opinion,  the 
court  did  not  adhere,  with  sufficient  strictness,  to  the  state  practice ; 
3  Pet  452.  In  the  cases  in  1  Pet.  612,  and  7  Pet  450,  the  court 
appear  to  have  been  unanimous ;  all  the  judges  had  then  concurred 
in  opinion  on  the  very  point  which  arose  at  the  former  argument ; 
and  the  act  of  1828  was  a  direct  legislative  sanction  of  the  judg- 
ment of  the  court  in  the  former  case,  being  adopted  to  cure  the  defect 
of  the  non-application  of  the  act  of  1792,  to  the  new  States.  There 
were  but  five  judges  present  who  took  part  in  the  former  decision, 
two  of  whom  dissented,  so  that  the  case  was  determined  by  only 
three  judges.  I  do  not  mean  to  assert,  that  the  effect  of  a  judgment 
depends  on  the  mere  number  of  judges  who  concur  in  it ;  but  I  do 
assert,  most  distinctly,  that  such  a  decision  does  not  settle  the  law  in 
opposition  to  three  previous  solemn  and  unanimous  adjudications. 
If  the  question  thus  decided,  remained  open,  there  is,  to  my  mind, 
neither  reason,  precedent,  nor  principle,  to  sanction  the  doctrine  that 
any  judge  is  bound  by  the  last  decision,  when  he  is  not  bound  by 
former  ones.  When  three  last  decisions  can  be  overruled,  it  is 
strange  that  one  cannot  be.  The  decision  of  1833  was  the  last, 
before  another  was  made.  The  act  of  1792,  was  then  declared  to 
have  been  repealed,  and  never  to  have  been  in  force  in  Louisiana ; 
yet  no  respect  was  paid  to  it,  or  the  one  in  1830,  or  1828 ;  neither  of 
them  were  thought  deserving  of  even  a  passing  notice,  or  the  most 
remote  reference  to  them.  The  act  of  1828,  was  treated  in  the  same 
manner,  as  alike  unworthy  of  attention. 

*  Had  any  other  department  or  officer  of  the  government,  [  *  400  ] 
any  circuit  or  district  court  of  the  United  States,  or  any 
state  court,  thus  drawn  a  sponge  over  these  acts  of  congress,  and  our 
repeated  decisions  upon  them,  it  would  have  been  justly  deemed  a 
disregard  of  the  constituted  authorities. 

I  freely  admit  that  a  court  may  and  ought  to  revise  its  opinions ; 
when,  on  solemn  and  deliberate  consideration,  they  are  convinced  of 
their  error.  It  is  often  done,  though  never  without  the  fullest  inves- 
tigation ;  even  then,  one  decision  does  not  settle  the  law,  when  they 
are  contradictory,  the  matter  is  open  for  future  research.  There  is  no 
more  certainty  that  a  last  opinion  is  more  correct  than  the  first 
Generally  speaking,  a  construction  of  a  law  nearest  the  time  of  its 
passage,  is  most  respected,  and  is  adhered  to,  though  there  may  be 
doubts  about  it,  on  the  principle  of  stare  decisis.  But  it  is  be- 
lieved to  be  unprecedented,  to  consider  a  subsequent  decision  that 
omits  any  reference  to  prior  ones,  and  from  some  cause  overlooks 
them,  though  they  are  in  point,  and  by  a  court  of  the  last  resort,  as 
having  settled  the  law.     If,  however,  such  is  the  rule,  it  necessarily 
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follows  that  it  can  only  remain  until  another  last  decision  shall  be. 
made,  restoring  the  old  law,  or  making  a  new  version  of  it 

A  judge  who>  in  1835,  was  at  liberty  to  make  a  last  construction 
of  a  law,  is  certainly  as  free  in  1837,  as  he  was  two  years  before. 
The  very  principle  of  this  case  is,  that,  prior  decisions,  though  unani- 
mous, are  not  binding;  the  next,  in  point  of  time,  by  a  divided 
court,  can  then  be  of  no  more  authority,  and  d  forHort,  one  such 
opinion  cannot  outweigh  three  contrary  ones,  unless  every  last  decis- 
ion has  the  same  effect,  whenever  a  present  majority  may  think  fit  to 
make  one.  To  such  a  principle  I  can  never  yield  assent,  unless  in 
the  last  judgment  of  this  court)  all  prior  ones  have  been  fully  consid- 
ered, the  more  especially  on  such  a  subject  as  is  involved  in  this  case, 
in  which  we  were  called  on  to  repudiate  the  laws  of  a  State  of  this 
Union,  and  substitute  therefor,  by  judicial  power,  a  system  equally 
repugnant  to  the  habits,  the  customs,  and  the  choice  of  the  people. 
In  introducing  into  Louisiana  that  part  of  the  common  law  which 
constitutes  the  law  and  practice  of  courts  of  equity,  the  other  part 
of  the  same  system  being  concomitant,  cannot  be  excluded ;  if  it  is 
to  be  done,  or  can  be  done,  it  is  only  by  the  legislative  power. 

These  were  my  reasons  for  dissenting  from  the  judgment  hereto- 
fore rendered  in  this  cause ;  they  still  operate  on  my  mind,  in  their 
full  force ;  they  are  indeed  strengthened  by  the  judgment 
[  *401  ]  now  *  given,  which  seems  to  me  as  repugnant  to  the  former, 
as  that  was  to  all  former  ones,  and  the  existing  laws. 

The  controversy  between  these  parties  is  respecting  real  property 
of  great  value ;  the  plaintiff  claims  it,  subject  to  the  payment  of  a 
certain  sum  of  money ;  the  defendant  claims  it  as  his  own  absolutely, 
by  purchase  from  the  plaintiff,  pursuant  to  several  contracts  made 
according  to  the  forms  of  the  law  of  Louisiana.  The  suit  was  com- 
menced by  a  bill  in  equity,  according  to  the  form  of  process  adapted 
to  such  courts,  and  contrary  to  the  practice  of  the  district  court,  from 
the  first  organization  of  a  territorial  government  in  Louisiana,  in 
1804,  till  the  filing  of  the  bill  in  1834*  Tide  Record,  2  to  6,  8  to  12. 
A  demurrer  was  put  in,  assigning  two  causes.  1.  That  plaintiff  had 
not  set  out  such  a  case  as  entitled  him  to  any  discovery  or  relief  in 
any  court  of  equity  in  the  State.  2.  That  by  the  bill  it  appeared 
that  the  transaction  complained  of  was  between  the  plaintiff  on  one 
side,  and  the  defendant  and  one  Fort  on  the  other,  whose  heirs  were 
not  made  parties;  Record,  p.  7;  9  Pet.  6,  36;  that  this  was  neces- 
sary by  the  law  and  practice  of  Louisiana,  was  admitted.  It  was  not 
a  matter  of  mere  form  or  practice  that  the  heirs  of  Fort  should  be 
made  parties ;  the  transaction  was  a  joint  one.  Story  had  purchased 
from  Fort,  and  paid  him  a  large  sum  of  money  for  his  interest  in  the 
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property.  To  Story,  therefore,  it  was  highly  important  that,  when 
the  original  transaction  was  to  be  unravelled,  he  should  not  alone  be 
held  answerable  to  the  plaintiff,  and  be  compelled  to  reconvey,  with- 
out his  partner  being  compelled  to  contribute.  By  the  law  of  the 
State,  he  had  a  right  to  this  protection ;  it  was  equitable,  too,  that 
the  plaintiff  should  be  compelled  to  call  into  court  all  the  parties  who 
had  been  concerned;  to  the  defendant  it  was  but  justice  that  he 
should  not  be  put  to  his  remedy  against  his  associates,  and  the  con* 
sequences  be  visited  on  him  alone.  This  right  to  have  the  heirs  of 
Fort  brought  in,  was  absolute,  had  the  plaintiff  sued  in  the  mode  pre* 
scribed  by  the  law  and  practice  of  the  State ;  it  was  a  substantial 
benefit  to  Story,  of  which  he  could  have  been  deprived  in  no  other 
"way  than  an  abrogation  of  the  established  course  of  proceeding  then 
in  force  in  the  State.  This  was  done  by  the  court  in  overruling  the 
demurrer  on  both  points ;  they  declared  that  the  Process  Act  of  179$ 
applied  to  the  case ;  and  as  the  defendant,  at  the  time  of  filing  the 
hill,  was  the  only  person  claiming  or  possessing  the  property,  none: 
other  need  be  made  a  party.  9  Pet  658,  9.  By  the  terms  of  this 
act,  u  the  forms  and  modes  of  proceeding  in  suits  in  equity, 
&c,  which  *ajre  to  be  pursued  in  the  federal  courts,  is  not  [  *  402  ] 
confined  to  the  mere  process  employed ; "  it  is  to  be  "  ac- 
cording to  the  principles,  rules,  and  usages  which  belong  to  courts  in 
equity,"  &c  1  Story,  258.  When  it  is  recollected  that  there  is  no 
statute  in  England  which  defines  the  jurisdiction  of  these  courts,  or 
prescribes  their  course,  the  whole  law  or  code  of  equity  jurisprudence 
is  necessarily  made  up  of  its  own  "  principles,  rules,  and  usages," 
which  make  it  a  system,  as  contradistinguished  from  that  which  pre- 
vails in  courts  of  law.  When,  too,  we  look  to  its  adoption  by  the 
judiciary  and  process  acts,  it  is  at  once  apparent  that  its  effects  go 
far  beyond  forms  and  practice  ;  if  it  is  in  force  in  Louisiana,  it  does 
not  stop  at  substituting  an  English  bill  for  a  civil  law  petition ;  the 
whole  law  of  equity,  as  a  distinct  code,  necessarily  accompanies  it,  by 
the  very  words  of  the  act  of  1792.  So  it  must  have  been  understood 
by  the  court,  or  they  would  have  directed  the  heirs  of  Fort  to  be  made 
a  party  to  "  a  bill  of  equity,"  as  they  must  have  done,  had  the  pro- 
ceeding been  by  petition.  On  this  point,  their  language  is  most  ex- 
plicit in  using  the  very  words  of  the  act  of  1792.  "  And  that  in  the 
modes  of  proceeding,  that  court  was  required  to  proceed  according  to 
the  principles,  rules,  and  usages  which  belong  to  courts  of  equity,  as 
contradistinguished  from  courts  of  law."  9  Pet  655.  So  again : 
u  As  the  courts  of  the  Union  have  a  chancery  jurisdiction  in  every 
State,  and  the  Judiciary  Act  confers  the  same  chancery  powers  on 
all,  and  gives  the  same  rules  of  decision,  its  jurisdiction  in  Mass*- 
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chusetts,"  (and  of  course  in  Louisiana,)  u  must  be  the  same  as  in 
other  States."  lb.  656.  And  if  no  such  laws  and  rules  applicable 
to  the  case  exist  in  Louisiana,  then  such  equity  powers  must  be  exer- 
cised according  to  the  principles,  usages,  and  rules  of  the  circuit 
courts  of  the  United  States,  as  regulated  and  prescribed  for  the  cir- 
cuit courts  in  the  other  States  of  the  Union,  lb.  660.  There  can, 
therefore,  be  no  mistake  in  considering  that  the  whole  system  of  Eng- 
lish equity  jurisprudence  henceforth  is  the  law  of  Louisiana,  both  in 
form  and  substance ;  vide  lb.  659 ;  if  the  judgment  first  rendered  in 
this  case  is  the  settled  law  of  the  land. 

In  its  present  aspect,  then,  the  suit  must  be  taken  as  a  bill  in  equity, 
to  be  decided  on,  and  by  the  same  principles,  rules,  and  usages  which 
would  form  the  law  of  equity  in  a  circuit  court  of  any  other  State. 

In  so  viewing  this  case,  there  seem  to  me  insuperable  objections  to 
the  relief  prayed  for  in  the  bill ;  even  on  the  plaintiff's  own  showing, 

and  the  documents  referred  to. 
[••  403  ]  *  The  first  contract  between  the  parties  was,  in  form,  an 
absolute  sale,  in  July,  1822,  for  the  consideration  of  $25,000; 
of  even  date  there  was  a  defeasance  or  counter-letter,  stipulating  for 
a  reconveyance,  on  payment  of  that  sum  in  February,  1823,  and  in 
case  of  non-payment  the  property  to  be  sold.  In  March,  1823,  an 
agreement  was  made,  extending  the  time  till  June,  stipulating  the 
terms.  The  sale  was  postponed  at  plaintiff's  request,  and  a  new 
agreement  made,  whereby  he  was  to  pay  Fort  and  Story  $27,830  on 
the  5th  of  August,  otherwise  the  property  was  to  be  absolute  in  them, 
and  the  defeasance  to  be  cancelled,  so  as  to  bar  any  equity  of  redemp- 
tion ;  the  declared  intention  being,  u  to  vest  in  Fort  and  Story  a  full 
title,  in  fee-simple,  forever."  The  plaintiff  not  paying  the  money,  the 
defeasance  was  cancelled,  and  Fort  and  Story  remained  in  the  pos- 
session and  enjoyment  of  the  property.  In  his  bill  the  plaintiff  alleges, 
that  the  original  transaction  was  a  loan  of  money,  for  the  security  of 
which  the  contracts  were  executed ;  and  rests  his  whole  case  upon 
that  allegation ;  he  avers  no  fraud  or  unfairness  on  the  part  of  Story 
or  Fort,  no  ignorance  of  his  rights,  of  any  fact  or  matter  in  any  way 
material  to  him,  when  the  subsequent  agreements  were  made.  His 
only  equity  is  in  averring,  that  the  property  was  worth  more  than  the 
sum  he  had  received,  his  inability  to  repay  it,  owing  to  the  great 
pressure  for  money  in  1822  and  1823,  the  non-application  of  $7,000, 
which  sum  was  to  have  been  expended  in  improvements  on  the  prop- 
erty ;  and  that  it  was  worth  $120,000  at  the  time  of  suit  brought,  in 
1834.  In  such  a  case,  a  court  of  equity  would  look  for  the  equity  of 
the  case  in  the  acts  of  the  plaintiff  in  March,  June,  and  August,  1823 ; 
and  if  not  satisfied  that  the  release  of  all  right  of  redemption,  and  the 
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agreement  that  the  right  of  Port  and  Story  should  beeome  absolute 
in  fee-simple,  was  made  in  ignorance  by  the  plaintiff,  or  by  fraud,  or 
imposition  by  the  defendant,  the  plaintiff  could  have  no  standing  in 
court.  Admitting  the  first  contract  to  have  been  a  mortgage,  the 
parties  voluntarily  changed  its  nature  on  the  application  of  the  plain- 
tiff; his  object  was  to  avoid  a  sale,  and  to  gain  time  till  the  pressure 
subsided ;  but  finding  it  continuing,  he  preferred  making  the  trans- 
action an  absolute  sale,  rather  than  expose  the  property  to  a  public 
sale  during  the  pressure. 

If  better  terms  could  have  been  obtained  than  were  offered  by  Fort 
and  Story ;  or  if  the  averment  in  the  bill  that  it  was  worth 
•  $60,000,  in  1823,  was  true,  it  is  incredible  that  the  plaintiff  [  *  404  J 
should  have  been  so  desirous  of  keeping  it  out  of  the  market ; 
or  that  he  would  have  entered  into  the  agreement  of  June,  if  he  could 
have  obtained  a  better  price  from  others.  Be  this,  however,  as  it 
may,  the  mere  inadequacy  of  price  is  of  no  consequence  in  equity ; 
courts  will  never  set  aside  a  contract  on  this  ground,  if  it  is  free  from 
all  other  objections ;  the  agreements  of  March  and  June  were  solemn, 
deliberate,  and  executed  according  to  the  solemnities  of  the  civil  law, 
arjtf  were  binding  by  all  the  rales  and  principles  of  the  English  sys- 
tem of  equity.  By  that  law,  Mr.  Livingston  was  not  a  minor, 
deemed  incapable  of  managing  his  own  affairs ;  neither  is  ignorance 
of  the  law  or  facts  of  his  own  case  imputable  to  him ;  and  he  shows 
in  his  bill  no  reason  why  he  should  not  be  bound  by  his  contracts,  or 
why  he  should  have  them  annulled. 

As  a  mortgagor  in  the  first  instance,  a  court  of  equity  would  pro- 
tect him  against  any  unfair  release  of  his  equity  of  redemption  to  the 
mortgagee ;  yet,  if  fairly  made,  it  would  be  as  valid  as  if  he  had  con* 
veyed  it  to  a  third  person.  So  far  from  any  equity  arising  to  him 
from  the  rise  in  the  value  of  the  property  from  1823  till  1834,  it  is,  in 
my  opinion,  a  strong  circumstance  in  favor  of  the  defendant,  who 
advanced  his  money  during  a  severe  pressure,  when  he  could  have 
purchased  this  property  at  auction,  at  a  rate  below  its  estimated 
value,  proportioned  to  the  demand  for  money,  or  have  purchased 
from  others.  This  ground  of  relief,  however,  entirely  fails,  when  we 
consider  the  answer  of  the  defendant  j  he  denies  the  whole  equity  of 
the  bill,  as  well  as  every  allegation  on  which  it  rests ;  the  answer  is 
responsive  to  the  bill,  is  full  and  explicit;  and  the  plaintiff  has  not 
disproved  one  fact  or  averment  contained  in  it ;  or  proved  any  one 
matter  averred  in  his  bill.  It  is  distinctly  denied  that  the  original 
transaction  was  a  loan ;  that  the  property  was  worth  more  than  the 
sum  to  be  paid  for  its  reconveyance,  or  to  prevent  a  sale ;  the  non- 
application  of  the  07,000  is  accounted  for  in  a  manner  which  throws 
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on  the  plaintiff  all  its  consequences,  and  shows  it  to  have  been  by  his 
own  acts  and  those  of  the  person  for  whom  he  was  surety  to  the  de-  , 
fendant  These  circumstances  alone  would  take  from  him  any  stand- 
ing in  a  court  of  equity  in  England,  or  any  circuit  court  of  a  State. 
Another  view  of  the  case  is  equally  conclusive,  on  an  inspection  of 
the  bill,  answer,  and  exhibits. 

The  plaintiff  did  not  rest  his  case  on  the  documentary  evidence ; 
he  averred  the  transaction  to  have  been  different  from  what 
[  *  405  ]  was  expressed  *  in  the  written  agreement,  and  called  for  the 
aid  of  a  court  of  equity  to  compel  the  defendant  to  disclose 
the  real  nature  and  character  of  the  original  contract,  and  the  true 
intention  of  the  parties,  on  his  oath.  By  this,  he  made  the  answer  to 
the  bill  and  interrogatories  evidence ;  it  is  directly  responsive,  full, 
and  positive,  and  supported  by  evidence  of  the  most  satisfactory  kind* 
the  written  application  of  the  plaintiff's  agent  to  Fort  and  Story,  on 
the  13th  July,  preceding  the  first  agreement  Post,  page  927.  No 
attempt  was  made  by  the  plaintiff  to  prove  the  averment  that  a  loan 
was  intended ;  so  that  there  was  nothing  in  the  case  which  could 
vary  the  terms  of  the  writing.  The  only  original  contract  was,  then, 
the  conveyance ;  and  the  defeasance,  or  counter-letter,  taken  in  c<jp- 
nection  as  one  agreement,  the  terms  of  which  show  its  legal  character 
to  be  a  conditional  sale,  and  not  a  mortgage,  when  tested  by  the  rules 
of  equity  as  recognized  by  this  court 

To  make  such  a  transaction  a  mortgage,  it  is  indispensable  to 
show  that  the  party  receiving  the  money  was  bound  to  repay  it ; 
unless  it  clearly  appears,  from  the  evidence,  that  a  loan  was  intended ; 
and  that  the  form  of  a  sale  was  adopted  as  a  cover  for  usury.  The 
principal  and  interest  must  be  secure  ;  there  must  be  a  remedy 
against  the  person  of  the  vendor  or  the  borrower,  and  clear  proof 
that  he  was  liable.  7  Cranch,  236,  7 ;  9  Pet  445  to  454.  If  it  is 
not  proved  by  extrinsic  evidence  that  a  loan  was  intended,  and  the 
party  bound  to  repay  it,  it  matters  not  how  extravagant  the  terms  of 
repurchase  may  be,  the  redemption  must  be  on  the  day  stipulated, 
or  the  estate  vests  absolutely,  if  the  principal  was  at  hazard.  lb. 
455,  459.  Inadequacy  of  price  is  not  a  circumstance  which  will 
convert  a  conditional  sale  into  a  mortgage.  7  Cranch,  241 ;  and  if 
the  party  makes  no  ckiim  to  the  property  while  the  other  is  in  pos- 
session, making  valuable  improvements  on  it  without  any  notice  of 
an  intention  to  assert  a  right  of  redemption,  a  court  of  equity  will 
not  aid  him.    7  Cranch,  240. 

In  the  counter-letter,  Mr.  Livingston  is  not  bound  to  repay  the 
money ;  Fort  and  Story  had  no  remedy  against  him,  had  the  prop 
erty  sold  for,  or  been  worth  less  than  the  sum  advanced,  the  loss 
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was  theirs.  There  is  an  averment  in  the  bill,  that  the  plaintiff  wa& 
liable  ;  but  it  is  expressly  denied  by  the  answer,  and  the  plaintiff  has 
not  offered  a  spark  of  evidence  to  contradict  it ;  the  protest  made  in 
August  was  not  to  found  an  action,  but  was  made  as  authentic  evi- 
dence of  the  fact  of  non-payment,  and  to  silence  the  pretensions  of 
the  plaintiff,  as  is  expressly  sworn  to  in  the  answer.  Rec. 
p.  19.  It  *  is  also  positive  as  to  the  value  of  the  property  [  *  406  1 
at  the  time,  and  afterwards.  "  This  deponent  was  repeat- 
edly offered,  after  1823,  by  John  A.  Fort,  the  half  of  the  property 
at  cost  and  charges,  which  he  refused,  considering  the  property  not 
worth  it.  It  has  been  only  the  rise  of  all  property  in  that  part  of  the 
city  where  it  is  situated  that  has  saved  them  from  loss."     Rec.  22. 

Should  it  be  thought  worthy  of  inquiry  why  they  should  pay  for 
the  property  more  than  it  was  worth  in  1822,  or  1823,  the  answer  is 
at  hand.  By  the  contract,  $8,000  of  the  money  was  to  be  expended 
in  improvements,  which  would  have  been  so  much  added  to  the  value 
of  the  property ;  the  plaintiff  was  security  that  this  sum  should  be 
bo  applied  by  Rust ;  trusting  to  this  guaranty,  vide  Record,  29,  Fort 
and  Story  advanced  the  $8,000  to  Rust,  who  misapplied  it  in  the  man- 
ner stated  in  the  answer  to  the  interrogatories  of  the  bill,  Record,  22. 
In  the  answer,  it  is  also  stated  that  plaintiff  represented  that  a  quan- 
tity of  joists  and  iron  work  had  been  found  for  the  buildings  then 
erecting ;  but,  on  inquiry,  defendant  found  they  had  not  been  paid 
for,  and  he  and  Fort  had  been  compelled  to  purchase  them  at  a  cost 
of  $1,370.  This  sum,  added  to  the  $7,000  misapplied  by  Rust,  was  a 
diminution  of  the  value  of  the  property  more  than  $8,000  below  what 
it  would  have  been,  if  the  plaintiff  had  fulfilled  his  guarantee,  and 
made  good  his  representation ;  and  the  work  done  would  be  worthless 
onless  the  buildings  had  been  made  tenantable.  Fort  and  Story  had 
no  option  but  to  submit  to  this  loss,  inasmuch  as  they  had  confided 
in  the  plaintiff,  that  he  would  do  what  he  had  engaged  to  do,  with- 
out holding  him  personally  bound  to  repay  them  the  $25,000 ;  $8,300 
of  which  was  lost  to  them  in  the  manner  stated.  To  save  them- 
selves, they  were  thus  compelled  to  advance  this  sum,  to  put  the 
buildrngs  in  the  state  they  were  stipulated  for  when  they  made  the 
agreement  Under  such  circumstances,  no  court  ot  equity  could 
have  considered  the  transaction  a  mortgage,  or  the  plaintiff  as  enti- 
tled to  any  relief. 

On  another  ground,  the  plaintiffs  case  was  divested  of  all  sem- 
blance of  equity.  He  had  lain  by  eleven  years,  after  he  had  volun- 
tarily cancelled  the  counter-letter,  and  surrendered  the  property  by 
an  absolute  title  in  fee-simple,  during  which  time  he  had  given  no 
notice  of  any  claim  on  his  part,  or  any  intention  to  assert  a  right  of 
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redemption ;  while  Fort  and  Story,  to  his  knowledge,  were 
[•407]  making  costly  •improvements,  under  the  full  belief  that 

they  owned  it ;  as  the  plaintiff  had  solemnly  engaged  that 
they  should  own  and  hold  it.  He  waited  till  all  risk  was  out  of  the 
question,  when  the  speculation  was  a  certain  great  one ;  and,  in  his 
own  good  time,  comes  into  a  court  of  equity,  demanding  a  reconvey- 
ance, and  offers  to  allow  to  Story  five  per  cent,  per  annum  for  the  use 
of  his  money,  but  refusing  even  to  make  the  heirs  of  Fort  a  party ; 
though  the  plaintiff  knew,  and  stated  in  his  bill,  that  Story,  relying 
on  his  contract,  had  purchased  out  his  interest  at  a  large  advance. 

For  this  delay  the  bill  assigns  no  reason  or  excuse,  nor  can  any  be 
found  in  the  whole  record ;  none  has  been  offered  in  argument,  none 
can  exist  to  which  any  court  of  equity  would  listen,  while  it  re- 
spected the  principles  laid  down  by  this  court,  at  the  same  term  in 
which  this  cause  was  first  before  it. 

* 

"  A  court  of  equity,  which  is  never  active  in  relief  against  con- 
science, or  public  convenience,  has  always  refused  its  aid  to  stale 
demands,  where  the  party  slept  upon  his  rights,  or  acquiesced  for  a 
great  length  of  time.  Nothing  can  call  forth  this  court  into  activity, 
but  conscience,  good  faith,  and  reasonable  diligence.  When  these 
are  wanting,  the  court  is  passive,  and  does  nothing ;  laches  and  neg- 
lect are  always  discountenanced ;  and,  therefore,  from  the  beginning 
of  this  jurisdiction,  there  was  always  a  limitation  of  suits  in  this 
court.  The  same  doctrine  has  been  repeatedly  recognized  in  the 
British  courts,  as  will  abundantly  appear  from  the  cases  already 
cited.  It  has  also  repeatedly  deceived  the  sanction  of  the  American 
courts,  &c.  And  it  has  been  acted  upon  in  the  fullest  manner  by 
this  court,  especially  in,"  &c.     Piatt  v.  Vattier,  9  Pet.  416, 17. 

With  submission,  then,  it  must  be  asked,  why  this  principle  should 
not  be  applied  to  this  case  ?  There  can  be  none  which  calls  more 
loudly  for  it;  it  is  a  fundamental  rule  by  which  all  courts  of  equity 
act ;  it  is  an  essential  part  of  that  system  of  equity,  which,  in  this 
very  case,  this  court,  two  years  ago,  held  to  be  in  force  in  Louisiana ; 
as  well  in  the  principles  and  rules  of  decision  as  in  matters  of  prac- 
tice, furnishing  the  law  of  the  case,  in  place  of  the  local  law  which 
was  then  suppressed.  In  Louisiana,  ten  years  is  a  positive  bar  by 
limitation  when  the  law  is  applied ;  the  principle  of  analogy  there- 
fore, would  apply  to  a  shorter  period  than  in  other  States,  where  the 
time  of  limitation  is  twenty  years.  In  such  a  case,  and  circum- 
stanced as  this  case  is,  the  lapse  of  eleven  years,  wholly  unaccounted 

for,  would  be  as  fatal  to  the  plaintiffs  claim  in  any  court  of 
[  *  408  ]  equity,  *in  England,  in  any  of  the  States,  or  in  this  court, 

as  if  it  had  continued  for  any  period,  however  long.     The 


JANUARY  TERM,   1887.  485 

Livingston  b.  Story.    IIP. 

— — ■ —  -   —  ii ■ -i—i i       -  ■■     ■ 

iftme  question  may  be  put  as  to  the  rales  and  principles  on  which 
equity  acts,  or  would  act,  in  annulling  contracts  like  those  of  March, 
June,  and  August,  1823  ;  also  as  to  the  established  rules  in.  deciding 
on  what  is  a  conditional  sale,  or  a  mortgage,  as  likewise  declared  at 
the  same  time ;  9  Pet.  445,  &c. 

One  answer  has  been  given  to  all  questions  which  can  be  put,  if 
this  case  is  to  be  decided  by  the  English  system  of  equity  jurispru- 
dence, as  adopted  by  the  Process  Act  of  1792,  and  declared  to  be  a 
part  of  the  law  of  Louisiana  in  1836.  It  is  now  most  solemnly 
adjudged,  that  this  case  is  not  to  be  determined  by  "  the  principles, 
roles,  and  usages,  of  courts  of  equity,  as  contradistinguished  from 
courts  of  law  ;*  that  it  depends  on,  and  is  governed  by  the  Louisiana 
law  of  antichresis  or  mortgage ;  by  which  no  length  of  possession, 
no  amount  expended  in  improvements,  no  laches  of  a  mortgagor, 
however  incompatible  with  every  principle  of  common  justice,  or 
English  equity,  can  bar  a  redemption  without  a  sale.  Nay,  this  law 
by  the  decree  as  now  made,  declares  Mr.  Livingston  to  be  a  minor, 
under  a  pupilage  so  strict,  that  his  contracts  in  relation  to  this  prop- 
erty, are  mere  paper  and  packthread ;  and  his  pledged  faith,  that 
Port  and  Story  should  hold  and  enjoy  it,  idle  wind ;  because  no  sale 
was  made,  on  account  of  his  repeated  and  most  urgent  efforts  to  pre- 
vent it.  He,  too,  the  distinguished  jurist  who  revised  and  compiled 
codes  for  Louisiana,  and  was  deeply  versed  in  all  the  details  of  its 
laws,  asks  this  court  to  give  him  the  benefit  of  this  law  of  anti- 
chresis, on  the  only  ground  on  which  it  can  give  him  a  decree  for 
property,  without  irretrievably  compromising  that,  which  he  deemed 
far  more  valuable,  his  character. 

Fort  and  Story  did  not  intend  to  pay  their  money  on  such  a  con- 
tract as  an  antichresis.  Mr.  Livingston  did  not  intend  to  mislead  or 
deceive  them  by  persuading  them  to  waive  a  sale,  which,  under  such 
a  contract,  was  indispensable  to  bar  his  right  of  redemption ;  he  did 
not  cancel  the  counter-letter,  and  pledge  himself  that  his  equity  of 
redemption  was  forever  extinguished,  knowing  that  the  law  incapac- 
itated him  from  doing  it  Fort  and  Story  never  contemplated  that 
their  only  right  to  the  property  was  only  a  pledge  upon  it  for  their 
money  and  legal  interest;  nor  could  it  have  entered  into  their  minds, 
that  by  indulging  Mr.  Livingston  in  avoiding  a  public  sale,  they  were 
thereby  giving  him  the  sole  benefit  of  their  capital  ex* 
pended  in  the  •  purchase  and  improvements,  as  well  as  the  [  *  409  ] 
appreciation  in  value  of  the  property.  That  an  antichresis 
was  ever  in  their  minds,  cannot  be  pretended ;  or  that  he  knew  that 
the  contract  was  of  that  nature,  and  intended  to  avail  himself  of  it 
if  a  change  of  times  should  make  it  his  interest  to  do  so,  when  the 

41  • 
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property  rose  to  a  sufficient  value,  while  he  held  out  to  Fort  and 
Story  that  their  title  was  perfect,  is  incredible.  He  must  have  been 
as  ignorant  of  the  law  as  they  were,  and  both  have  intended  the 
transaction  as  a  conditional  sale ;  in  such  a  case,  a  court  of  equity 
would  so  reform  the  contract  as  to  make  it  conform  to  the  real  inten- 
tion of  both  parties.  On  the  other  hand,  if  they  intended  the  con- 
tract to  be  a  conditional  sale,  and  he  intended  it  to  be  a  mortgage, 
there  is  a  fatal  bar  to  this  case. 

It  was  laid  down  by  this  court  in  1835,  that  where  the  contract 
was  in  terms  a  conditional  sale,  it  would  not  be  turned  into  a  mort- 
gage, or  the  money  be  deemed  a  loan,  unless  the  intention  to  do  so 
was  mutual  9  Pet.  450.  That  it  was  not  so  in  this  case  is  mani- 
fest from  the  conduct  of  the  defendant,  and  (lis  positive  oath  in  his 
answer,  which  decidedly  negative  any  mutuality  of  intention. 

There  are,  then,  the  following  distinct  grounds  of  defence,  on  equi- 
table principles,  to  the  plaintiff's  bill.  1.  He  has  failed  in  adducing 
any  evidence,  competent  to  vary  the  terms  of  the  original  contract 
2.  He  has  shown  no  ground  for  annulling  the  subsequent  contracts, 
or  why  they  are  not  binding  on  him  in  equity.  3.  All  the  averments 
in  the  bill  are  positively  denied  by  an  answer  directly  responsive, 
which  remains  uncontradicted,  without  an  attempt  to  disprove  any 
part  of  it,  or  to  support  the  bill.  4.  The  plaintiff  was  never  bound 
to  repay  the  money ;  and  the  defendant  incurred  the  whole  risk  of  a 
depression  in  the  value  of  the  property.  5.  The  defendant  never 
intended  to  enter  into  a  contract  of  loan  or  mortgage.  6.  The  plain- 
tiff is  barred  by  the  lapse  of  time  and  acquiescence,  without  notice. 

If  then  the  decree  of  this  court,  at  this  term,  had  been  rendered  in 
accordance  with  those  "  principles,  rules,  and  usages  of  a  court  of 
equity,"  which  they  adjudged  two  years  before  to  be  the  law  of  the 
case,  the  decree  of  the  court  below  must  have  been  affirmed ;  yet  is 
now  reversed,  because  the  local  law,  which  was  wholly  repudiated 
then,  is  applicable  now.  Herein  there  seems  to  me  an  utter  discrep- 
ancy between  the  two  decrees  of  this  court  In  1835,  the  practice 
and  law  of  Louisiana  was  displaced  by  the  practice  and  law  of 
equity ;  by  the  rules  of  which  the  demurrer  was  overruled,  when  it 
must  have  been  sustained  if  the  act  of  1792  had  not  been 
[  *  410  ]  in  force  in  that  *  State.  In  1837,  the  forms  and  modes  of 
proceeding  in  equity  are  retained,  which  deprive  the  defend- 
ant of  the  benefit  of  the  law  of  the  State,  compelling  a  plaintiff  who  sues 
for  the  redemption  of  mortgaged  property,  according  to  the  law  of  anti- 
chresis, to  join  all  the  original  parties ;  in  consequence  whereof  the 
plaintiff  retained  his  standing  in  court,  which  he  must  otherwise  have 
lost     The  law  of  equity  having  thus  performed  its  appointed  office* 
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is  in  its  torn  displaced  by  the  state  law,  and  ceases  to  be  a  role  of 
decision ;  the  law  of  antichresis  is  then  brought  in,  to  perform  the 
final  office  of  annulling  the  contracts  of  the  parties,  taking  the  prop- 
erty from  the  defendant,  and  awarding  it  to  the  plaintiff  Now,  if 
the  law  of  antichresis  must  govern  this  case,  it  is  by  sheer,  dry,  legal 
right ;  as  destitute  of  any  equity  as  it  is  contrary  to  its  most  sacred 
principles,  when  applied  to  such  a  case  as  this ;  by  every  rule  of  its 
action  equity  calls  on  the  plaintiff  to  show  "  conscience  "  in  his  claim, 
a  good  faith "  in  his  conduct,  and  reasonable  diligence  in  pursuing 
his  rights,  before  it  moves  one  step.  Let  the  record  answer  how 
these  calls  have  been  met.  In  his  bill  the  plaintiff  holds  the  defend- 
ant to  the  most  strict  rules  of  accounting,  as  a  trustee  or  agent ;  he 
offers  to  pay  legal  interest  (which  is  five  per  cent.)  on  the  money  due 
in  August,  1823,  say  $28,000,  which,  for  eleven  years  at  the  time  of 
filing  the  bill,  amounts  to  $15,400 ;  so  that  the  defendant  would  be 
entitled  to  a  credit,  in  account,  of  $43,400,  from  which  must  be  de- 
ducted $29,700  he  had  received  for  rents  up  to  1829,  Record,  50 ; 
and  at  the  rate  stated,  he  would  be  indebted  to  the  plaintiff  in  1834. 
The  plaintiff  would  then  regain  a  property,  stated  in  his  bill  to  be 
worth  $120,000,  and  by  Mrs.  Fort  to  be  $200,000,  and  by  the  use  of 
the  defendant's  money ;  while  Story  is  left  to  seek  his  remedy  against 
her  for  the  $50,000  paid  her  in  1832  for  her  share.  In  his  offer,  the 
plaintiff  omits  any  credit  to  the  defendant  for  taxes  on  the  property, 
or  compensation  as  his  bailiff  and  receiver,  for  collecting  the  rents  of 
the  buildings  erected  with  his  own  money,  as  it  now  seems  for  the 
plaintiff's  use,  on  an  interest  of  five  per  cent  in  New  Orleans.  This 
is  the  conscience  of  the  case.  Its  good  faith  can  be  ascertained  by 
the  stipulations  and  solemnly  declared  intentions  of  the  plaintiff,  in 
the  contracts  of  March  and  June,  1823,  (Record,  p.  278 ;)  the  cancel- 
lation of  the  counter-letter ;  and,  after  an  utter  silence  of  eleven 
years,  then  for  the  first  time  asserting  the  contract  to  be 
*  an  antichresis,  with  a  perpetual  right  of  redemption,  till  a  [  •  411  ] 
sale  was  made  by  its  authority.  Reasonable  diligence 
would  seem  .to  consist  in  the  plaintiff's  pleasure  ;  eleven  years  must 
be  held  not  to  be  u  a  great  length  of  time,"  under  the  circumstances 
of  this  case ;  or  the  utter  silence  and  want  of  notice  for  this  period 
must  be  held  not  to  be  an  u  acquiescence  "  in  the  defendant's  right. 
It  has  been  a  truly  fortunate  result  for  the  plaintiff  that  with  a  case 
not  sustainable  by  either  the  practice  or  law  of  Louisiana,  or  by  the 
rules  and  principles  of  a  coturt  of  equity  separately,  he  has  been  able 
to  attain  his  object  at  one  term  by  one  law,  and  at  another  term  by 
the  other ;  so  happily  applied  as  to  meet  the  exigencies  of  his  case 
at  both  terms.    Had  the  one  law  been  made  the  rule  of  decision  on 
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the  whole  case,  I  might  have  acquiesced  in  the  result;  as  it  is,  I  am 
'constrained  to  dissent  from  the  whole  course  of  proceeding,  as,  in  my 
settled  judgment,  in  direct  conflict  with  the  acts  of  congress,  as  well 
as  the  repeated  and  most  solemn  adjudications  of  this  court. 

I  have  not  examined  into  the  law  of  antichresis  in  Louisiana,  for 
the  want  of  the  necessary  books ;  conceding,  however,  that  it  is  ms 
the  court  has  considered  it,  it  gives  the  plaintiff  a  sheer  legal  right! 
for  the  violation  of  which  a  oourt  of  equity  is  not  the  proper  foru** 
to  resort ;  the  right  being  in  contravention  of  the  fundamental  prin- 
ciple of  such  courts,  the  remedy  must  be  in  a  court  which  decides  by 
the  rules  and  principles  of  the  civil  law,  to  which  code  alone  such  a 
contract  is  known. 

There  is  one  other  matter  on  which  I  also  dissent  from  the  opinion 
of  the  court,  which  has  too  important  an  effect  on  the  rules  of  plead- 
ing and  practice  in  suits  in  equity  to  he  passed  unnoticed;  and  is,  in 
my  opinion,  a  dangerouB  innovation,  unsupported  by  principle  or  pre* 
cedent. 

From  the  preceding  view  of  this  case,  it  is  apparent  that  if  Mr. 
Livingston  had  been  a  citizen  of  Louisiana  he  could  have  sued  only 
in  the  court  of  the  State ;  his  proceedings  must' have  been  according 
to  its  practice  and  laws,  by  which  he  must  have  made  Mrs.  Fort  a 
party.  Admitting  his  right  to  tire  property  to  be  what  this  court 
have  held  it,  it  would  have  placed  the  defendant  in  a  very  different 
position  from  that  in  which  he  now  stands,  without  the  least  injury 
or  inconvenience  to  the  plaintiff.  Mrs*  Fort  would  have  been  com- 
pelled to  refund  the  rents  she  had  received,  which,  by  the  decree,  the 
defendant  must  pay,  together  with  the  $50,000  she  received  from 
him,  with  the  accruing  interest,  as  well  as  the  loss  sustained  by  re- 
ceiving only  five  per  cent,  on  their  capital,  and  probably 
[  *  412  ]  *  paying  to  banks  eight  or  ten  per  cent,  as  is  usual  in  Or- 
leans. Vide  3  Wheat  146.  By  suing  in  a  court  of  the 
United  States,  the  plaintiff  by  the  aid  of  the  Process  Act  of  1792,  has 
protected  Mrs.  Fort,  and  thrown  the  whole  Iosb  on  Mr.  Story;  leav- 
ing him  the  chanoes  of  a  suit  with  her,  in  place  of  the  certain  remedy 
that  a  state  court  would  give  him.  To  him  it  was  no  matter  of 
form,  practice,  or  mode  of  proceeding,  whether  he  was  sued  in  the 
one  or  the  other  court ;  it  may  be  that  his  whole  indemnity  from  Mrs. 
Fort  depended  on  it;  to  the  plaintiff  it  mattered  not,  so  that  he  ob- 
tained the  benefit  of  the  law  of  antichresis,  which  the  state  court  was 
bound  to  administer,  as  much  as  the  court  below  was.  The  measure 
of  justice  to  him  was  the  same  in  both  courts.  It  was  by  being  a 
citizen  of  New  York  that  this  oourt  enabled  the  plaintiff  to  overrule 
the  demurrer:  by  the  application  of  the  Process  Act  of  1792,  the 
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law  of  the  case  was  changed,  so  that  it  was  a  most  important  fact  hi 
its  bearing  on  the  merits  of  the  cause,  not  one  affecting  the  form  or 
mode  of  proceeding  in  the  suit  It  was  averred  in  the  bill  that  the 
plaintiff  was  a  ctturen  of  New  York ;  the  defendant,  in  his  answer, 
says:  "  That  he  does  not  admit,  bat  if  it  be  the  fact,  requires  proof 
that  the  complainant  is  a  ritinen  of  the  State  of  New  York  ;  that  at 
the  time  of  the  transaction  mentioned  ia  the  bill,  and  for  a  long  time 
thereafter,  be  was  a  citizen  of  the  State  of  Louisiana,  and  one  of 
her  senators  in  the  congress  of  the  United  States;  and  if  he  has 
ceased  to  be  a  cftbsen  of  that  State,  the  defendant  knows  not  when, 
or  how,  and  oalb  for  proof;"  Bee  1&  To  this  part  of  the  answer, 
an  exception  was  made,  becaose  the  objection  came  too  late  after  a 
demurrer  had  been  overrated;  Rec.  33.  The  exception  was  over- 
ruled, 36,  and  the  general  replication  was  filed.  On  the  hearing,  one 
deposition  was  read  on  the  part  of  the  plaintiff,  to  prove  the  fact, 
bat  in  my  opinion  it  failed  to  do  so.  This,  however,  was  not  deemed 
material  by  the  court,  who  held  that  the  averment  of  citizenship 
•oould  be  controverted  ia  no  other  way  than  by  a  plea  in  abatement ; 
and  that,  not  having  done  so,  the  defendant  was  too  late  in  reserving 
the  denial  till  he  answered,  applying  to  the  case  the  same  rule  which 
prevails  as  to  pleas  to  the  jurisdiction  of  a  court  of  equity. 

Had  this  been  tf  suit  by  petition,  according  to  the  practice  of  the 
State,  a  denial  of  the  citizenship  or  alienage  could  have  been  made 
in  the  answer,  after  a  plea  in  bar,  and  the  cause  ordered  for  trial ;  it 
was  so  decided  by  this  court  in  1833,  declaring,  that  "the  courts  of 
Xiouisiana  do  not  proceed  by  the  rales  of  the  common  law ; " 
"  their  *  code  is  founded  on  the  civil  law,  and  our  inquiries  [  *  413  ] 
aiiiet  be  confined  to  its  rules ; "  7  Pet.  420*  This  plea  was 
offered  after  issue  joined  on  a  plea  in  bar,  and  after  thef  argument  had 
-commenced*  The  court  night  admit  it,  and  the  court  might  also 
reject  it  It  was  in  the  discretion  of  this  court  to  allow  or  reject  this 
additional  plea ;  lb.  438.  in  1  Pet«12,  it  was  decided  that  a  district 
court  in  a  new  State,  had  "  power  to  create  a  practice  for  its  own 
government."  The  practice  of  the  State  courts  adopted  by  the 
district  judge  of  Louisiana,  has  been  always  recognized  by  this  court, 
and  acted  on ;  6  Pet  198;  7  Pet  439, 30 ;  8  Pet  303.  In  Brown  v. 
Keene,  this  very  objection  was  taken  in  the  answer,  and  considered 
by  tiie court;  8  Pet  113, 116. 

Such  being  the  established  practice  of  the  court  below,  sanctioned 
by  this  court,  and  the  act  of  18S4,  the  plaintiff  would  have  been 
bound  to  prove  this  averment,  and  considered  himself  so  bound  by 
Abe  attempt  to  do  it ;  but  this  court  has  relieved  him  by  expunging 
•the  state  practice,  and  subatitutingwhat  they  assume  to  be  the  equity 
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practice  of  courts  of  chancery  in  England*  The  consequence  of 
which  is,  that  the  defendant  is  not  allowed  to  deny  by  his  answer  a 
fact  averred  in  the  bill,  unless  by  a  plea  in  abatement,  in  which  he 
takes  on  himself  the  burden  of  disproving  it ;  of  course,  if  he  fails 
in  doing  so,  the  averment  must  be  taken  to  be  true,  without  any 
proof  offered  by  the  plaintiff  to  sustain  it  That  this  decision  of  the 
court  is  as  repugnant  to  its  own  principles  often,  declared,  and  to  the 
rules  of  pleading  in  equity  cases,  as  it  is  to  the  recognized  practice  of 
the  court  below,  is  clear  to  my  mind. 

By  the  18th  rule  prescribed  by  this  court,  "  for  the  practice  of  the 
courts  of  equity  of  the  United  States,"  "  the  defendant  may  at  any 
time  before  the  bill  is  taken  for  confessed,  or  afterwards  with  the 
leave  of  the  court,  demur  or  plead  to  the  whole  bill,  or  part  of  it ; 
and  he  may  demur  to  part,  plead  to  part,  and  answer  to  the  residue," 
&c. ;  7  Wheat  9, 

By  the  23d  rule,  "  the  defendant,  instead  of  filing  a  formal  demur- 
rer or  plea,  may  insist  on  any  special  matter  in  his  answer,  and  have 
the  same  benefit  thereof,  as  if  he  had  pleaded  the  same  matter  or  had 
demurred  to  the  bill."     7  Wheat  10. 

When  this  case  was  before  this  court  two  years  ago,  this  was  their 
language.  "  It  is  an  established  and  universal  rule  of  pleading  in 
chancery,  that  a  defendant  may  meet  a  complainant's  bill  by  several 
modes  of  defence.  He  may  demur,  answer,  and  plead  to  different 
parts   of  a  bill/'  9   Pet  658.      Such  were    the    rules  of  equity 

then. 
[  *  414  ]      *  There  must  have  been  a  great  change  in  equity  practice 
since,  if  a  defendant *may  not  now  deny  in  his  answer  any 
averment  in  the  bill,  or  call  proof  of  any  fact  averred,  as  to  which  he 
has  not  sufficient  knowledge,  to  be  safe  in  admitting  or  denying  it 

When  he  answered  this  bill,  there  was  no  rule  of  this  or  any  court 
of  equity,  by  which  the  averment  of  citizenship  was  exempted  from 
the  special  rules  of  this  court,  or  "  the  established  and  universal  rule . 
of  pleading  in  chancery ; "  it  was  not  a  privileged  allegation,  but  like 
all  others  material  to  the  plaintiff's  standing  in  court,  he  was  bound 
to  prove  it  when  called  on  by  an  answer,  which  did  not  admit,  or 
put  it  in  issue  by  a  denial.  It  is  hard,  indeed,  on  the  defendant,  that 
he  suffers  under  the  adoption  of  a  rule  unknown  to  the  law  or  prac- 
tice of  equity ;  when  he  put  in  his  answer,  his  counsel  looked  to  the 
existing  rules,  after  he  found  that  the  rules  of  the  state  practice  had 
been  superseded ;  and  must  have  felt  safe  in  following  those  which 
had  been  laid  down  as  universal,  in  that  opinion  which  fastened  the 
equity  code  of  England  on  the  State  and  people  of  Louisiana.  They 
had  a  right  to  confide  in  its  future  administration,  according  to  the 
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roles  and  principles  promulgated  by  that  tribunal ;  which,  by  its  own 
power,  imposed  it  on  them.  It  has  been  held  by  this  court  for  more 
than  forty  years,  that  an  express  averment  of  citizenship  is  necessary 
to  enable  a  citizen  of  one  State  to  sue  in  the  federal  court  of  another; 
that  it  is  a  special  privilege,  conferred  by  the  constitution  and  the 
Judiciary  Act,1  to  which  the  plaintiff  must  show  his  right  by  the 
record ;  that  the  averment  must  be  positive,  and  not  in  the  alterna- 
tive, 8  Wheat.  112 ;  that  it  must  be  in  the  body  of  the  bill,  and  does 
not  suffice  that  it  is  in  the  title  or  caption ;  that  it  is  not  only  a  fatal 
defect  after  a  final  decree,  but  is  deemed  so  important  that  the 
judges  feel  bound  to  notice  it,  though  counsel  do  not.    8  Pet  148. 

When  the  whole  action  of  a  court  of  equity  on  a  bill,  which  does 
not,  in  its  body,  contain  this  averment  in  positive  terms,  is  thus  a 
mere  nullity,  and  a  final  decree  does  not  cure  the  defect ;  it  is  a  most 
strange  conclusion,  that  it  cannot  be  denied  by  the  answer,  or  the 
plaintiff  be  put  to  its  proof;  that  as  one  of  the  allegata  of  the  bill  it 
is  indispensable,  while  as  one  of  the  probata,  it  is  immaterial  As  the 
defect  goes  to  the  jurisdiction  of  the  court,  it  would  seem  consonant 
to  reason,  as  well  as  to  law,  that  if  the  averment  of  the  fact  was 
material,  its  truth  was  equally  so ;  yet  if  the  doctrine  of  the  court  is 
sound,  the  defendant  cannot  put  the  plaintiff  on  proof  of  it,  or  make 
it  a  matter  in  issue  on  which  he  can  adduce  negative  evi- 
dence. By  •  putting  the  defendant  to  his  plea  in  abatement,  [  *  415  ] 
the  court  seem  to  me  to  have  overlooked  its  requisites. 
Such  a  plea  must  be  on  oath,  and  it  must  give  the  plaintiff  a  better 
writ  or  bill,  by  pointing  out  how  be  ought  to  sue ;  such  are  its  re- 
quisitep  in  a  suit  of  law  or  equity.  1  Day's  Com.  Dig.  151 ;  1  P. 
Wms.  477;  Beame,  92,  3;  1  Ves.  Sr.  203,  204. 

The  requisites  of  all  pleas  in  equity  are  also  overlooked.  A  plea 
must  set  up  matter  not  in  the  bill ;  some  new  fact  as  a  reason  why  the 
bill  should  be  delayed,  dismissed,  or  not  answered ;  or  the  plea  will 
be  overruled ;  Mit  177,  9 ;  Beame,  2,  7 ;  2  Madd.  R.  346,  Am.  ed. 

The  nature  and  effect  of  a  plea  to  the  jurisdiction  of  a  court  of 
equity,  are  also  wholly  misapprehended.  It  does  not  deny  the  plain- 
tiff's right  to  relief  or  that  the  bill  does  not  contain  matter  proper 
for  the  cognizance  of  a  court  of  equity ;  but  it  is  made  on  the  ground, 
that  the  court  of  chancery  is  not  the  proper  one  to  decide  it ;  it  ad- 
mits the  jurisdiction  of  equity,  but  asserts  that  some  other  court  can 
afford  the  remedy,  Mit  180 ;  Beame,  57.  This  must  be  done  by 
matter  set  up  in  the  plea ;  because  the  court  of  chancery,  being  one 
of  general  jurisdiction  in  equity,  an  exception  must  be  made  out  by 
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the  party  who  claims  an  exemption,  in  order  to  arrest  its  jurisdiction. 
Mt  186 ;  Bearae,  57,  91 ;  1  Vern.  59 ;  2  Vera.  483 ;  1  Ves.  Sr.  204. 
This  objection  must  be  by  plea,  and  cannot  be  taken  by  demurrer ;  it 
must  show  what  court  has  cognizance  of  the  case;  that  it  is  a  court 
of  equity,  and  can  give  the  plaintiff  a  Temedy ;  if  no  circumstance 
can  give  jurisdiction  to  the  court  of  chancery,  then  no  plea  is  neces- 
sary; a  demurrer  is  good;  Mit  123, 124;  Beame,  100, 101;  1  Atk. 
544;  1  Saund.  74;  1  Dick.  129 ;  3  Br.  Ch.  301 ;  2  Ves.  Sr.  357. 

From  this  view  of  a  plea  to  the  jurisdiction  of  the  court  of  chan- 
cery in  England,  it  must  be  manifest  that  there  is  and  can  be  n* 
analogy  between  its  jurisdiction  and  that  of  a  circuit  or  district 
court,  sitting  as  such ;  the  former  being  general,  attaches  to  every 
case  not  brought  within  an  exception,  by  matter  specially  pleaded, 
showing  that  the  case  is  cognizable  in  some  inferior  court  of  equity, 
competent  to  give  the  relief  prayed;  the  latter  is  special,  and  limited 
to  the  cases  specially  enumerated,  within  which  the  plaintiff  must 
bring  himself,  by  averment  and  proof  of  the  necessary  fact.  A  de- 
nial of  this  fact  does  not  oust  an  existing  general  jurisdiction ;  it 
puts  in  issue  the  only  fact  which  can  give  the  court  cognizance 
of  the  case;  no  fact  or  matter  not  in  the  bill,  is  set  up  by  way 
of  avoidance  or  delay,  or  as  a  reason  for  not  answering; 
[  *  416  ]  nothing  is  put  in  issue  *but  the  truth  of  the  allegation, 
in  which  the  plaintiff  claims  a  right  and  privilege  denied 
to  the  citizens  of  Louisiana.  He  has  claimed,  and  the  court  have 
granted  him  a  much  higher  privilege,  than  that  of  merely  suing 
in  a  federal  court;  he  is  exempted  from  the  obligation  of  suing, 
according  to  the  law  and  practice  of  the  State ;  the  benefit  of  the 
equity  code  of  England  is  given  to  him,  and  the  defendant  deprived 
of  the  right  secured  to  him  by  the  law  of  the  State,  that  of  having 
the  heirs  of  his  former  partner  made  a  party.  The  plaintiff's  priv- 
ilege is  the  defendant's  oppression ;  the  plaintiff  is  a  favored  suitor, 
not  because  he  is  a  citizen  of  New  York  in  truth  or  in  fact,  but 
merely  because  be  says  in  his  bill  that  he  is ;  and  the  defendant 
must  submit  to  all  the  consequences  of  the  averment  being  true, 
unless  he  will  also  consent  to  undergo  the  perils  and  inflictions 
of  a  plea  in  abatement.  We  have  seen  what  its  requisites  are;  now 
let  them  be  applied  to  this  case,  and  the  consequences  of  such  a  plea. 
It  must  be  on  oath,  the  fact  is  not  within  his  knowledge;  he  swears 
to  a  negative  of  a,  fact  -asserted  in  the  bill,  whereby  he  is  compelled 
to  incur  the  risk  of  perjury.  As  pleas  in  abatement  in  the  court  of 
chancery  are  governed  by  the  same  rules  as  in  a  court  of  law,  1 
Ves,  Sr.  203 ;  Beame,  89,  90 ;  there  is  another  rule  worthy  of  notice: 
"  If  the  plaintiff  take  issue  on  a  plea  in  abatement,  and  it  be  found 
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against  the  defendant,  then  final  judgment  is  given  against  him."  2 
SanncL  209,  a,  note  3,  and  cases  cited.  He  must,  therefore,  incur  the 
danger  of  a  final  decree  against  him,  if  he  does,  not  make  out  his 
negative  issue.  His  plea  must  be  overruled,  because  it  sets  up  no 
matter  not  in  the  bill.  He  must  give  the  plaintiff  a  better  writ  or 
bill,  by  showing  that  some  other  court  of  equity  has  cognizance  of 
the  case ;  this  is  impossible  in  Louisiana,  in  which  there  is  no  such 
court ;  his  plea  is  then  bad,  because  he  cannot  comply  with  the  re- 
quisites, unless  it  is  incumbent  on  him  to  do  it,  in  the  only  possible 
way  left  him.  He  can  set  up  new  matter,  by  averring  that  the  plain- 
tiff is  a  citizen  of  some  other  State  than  New  York  or  Louisiana,  and 
thus  give  the  plaintiff  a  better  bill;  but  then  the  same  court  would 
have  jurisdiction,  so  that  the  plea  would  be  nugatory,  and  subject 
the  defendant  to  all  the  consequences  which  he  sought  to  avoid 
The  reason  given  for  the  rule  of  pleading,  in  chancery,  shows  its  en* 
tire  inapplicability  to  a  suit  in  a  federal  court.  "  The  reason  of  this 
is,  that  in  suing  for  his  right,  a  person  is  not  to  be  sent  everywhere 
to  look  for  a  jurisdiction ;  but  must  be  told  what  other  court  has  juris- 
diction, or  what  other  writ  is  proper  for  him,  and  this  is 
matter  *  of  which  the  court,  where  the  action  is  brought,  is  [  *  417  ] 
to  judge."  1  Ves.  Sr.  203.  The  plaintiff  knows  his  own 
residence. 

It  would  be  the  most  perfect  anomaly  in  pleading,  to  draw  up  a 
plea  to  the  jurisdiction  of  the  court  of  chancery  in  the  English  form, 
and  apply  it  to  a  bill  in  equity  in  a  circuit  court  of  the  United  States, 
so  as  to  meet  the  averment  of  citizenship  of  the  plaintiff;  according 
to  the  present  decision  of  this  court  Its  exhibition  to  an  equity 
pleader  in  Lincoln's  Inn,  who  would  read  our  constitution,  the  Judi- 
ciary Act,  the  rules  and  decisions  of  this  court,  would  not  fail  to 
cause  him  to  admire  it  as  an  improvement  in  the  science  of  plead- 
ing. For  myself,  I  am  utterly  unable  to  comprehend,  that  the  denial 
of  an  averment  of  a  fact  in  a  bill  can  be  deemed  a  plea  of  any  kind, 
unless  it  is  the  general  issue,  or  a  special  issue  on  that  fact;  to  be  a 
plea  in  abatement,  or  in  bar,  every  rule  of  pleading  in  law  or  equity 
requires  that  it  should  set  up  some  matter  not  in  the  bill  And  I 
can  imagine  no  greater  departure  from  the  practice  and  principles 
of  equity,  than  to  deprive  a  defendant  of  the  right  of  denying  a  fact 
stated  in  the  bill,  unless  by  exposing  himself  to  the  perils,  and  incur- 
ring the  consequences  of  a  plea  in  abatement.  If  the  decision  now 
made,  remains  the  law  of  the  court,  the  rule  must  be  carried  out  to 
all  its  consequences.  Equity  pleading  is  a  science ;  its  settled  rules 
form  an  admirable  system ;  but  an  innovation  upon  them  would  pro* 
dace  the  most  crying  injustice.  To  my  mind,  there  cannot  he  a  case 
vol.  xii.  42 
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which  can  more  forcibly  illustrate  the  dangerous  effects  than  the 
present ;  when  the  record  is  examined,  and  its  judicial  history  com- 
pared, throughout  its  progress  to  its  present  state,  with  the  acts  of 
congress,  the  rules  of  practice,  and  decisions  of  this  court 

For  these  reasons,  I  feel  constrained  to  express  my  dissent  to  the 
whole  course  of  the  court  in  this  case ;  whether  it  is  tested  by  the 
practice  and  law  of  Louisiana,  or  the  English  system  of  equity,  it  is 
an  entire  departure  from  both,  if  I  can  understand  either.  The  transi- 
tion from  the  one  system  to  the  other,  in  the  different  stages  of  the 
cause,  each  operation  to  the  manifest  prejudice  of  the  defendant, 
tends,  in  my  opinion,  to  the  worst  of  all  consequences ;  utter  uncer- 
tainty in  the  administration  of  the  law  in  Louisiana.  If  the  legisla- 
tive or  judicial  authority  of  the  Union  could  command  any  respect, 
the  Process  Act  of  1792  never  did  or  could  apply  to  that  State ;  if 
both  are  overruled  by  one  decision,  it  cannot  be  expected  that  the 
solemn  adjudications  of  this  court  will  hereafter  be  deemed  better 
evidence  of  its  rules  of  practice  or  the  principles  of  equity, 
[  *418  ]  than  they  have  been  *in  their  bearing  on  the  present  case. 
My  opinion 'on  the  general  equity  and  merits  of  the  case  is 
as  much  at  variance  with  that  of  the  court,  as  it  is  on  the  subjects  to 
which  my  attention  has  been  mainly  directed ;  I  have  forborne  an 
examination  of  this  part  of  the  case,  for  obvious  reasons.  Whether 
the  property  in  question,  however  valuable,  shall  be  held  by  the  plain- 
tiff, or  defendant,  is  a  matter  of  small  concern,  compared  with  the 
consequences  which  must  follow  from  the  decrees  rendered,  if  the 
opinions  and  reasoning  of  the  court  must  henceforth  be  taken  as  the 
established  law. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  district  court  of  the  United  States,  for  the  eastern  district 
of  Louisiana,  and  was  argued  by  counsel.  On  consideration  whereof, 
it  is  ordered  and  adjudged,  and  decreed,  that  the  decree  of  the  said 
district  court,  dismissing  the  bill  of  the  complainant,  be  and  the 
same  is  hereby  reversed  and  annulled ;  the  court  being  of  opinion 
that  the  transaction  of  the  25th  of  July,  1822,  between  John  A.  Fort, 
Benjamin  Story,  and  Edward  Livingston,  was  a  loan  to  the  said 
Edward  Livingston,  secured  by  a  pledge,  denominated  an  antichresis, 
in  the  law  of  Lousiana.  And  it  is  hereby  further  ordered,  adjudged, 
and  decreed,  that  the  cause  be  sent  back  for  further .  proceedings  in 
the  court  below,  with  directions  that  the  cause  he  referred  to  a  mas- 
ter, to  take  an  account  between  the  parties.  And  it  is  hereby  father 
ordered,  adjudged,  and  decreed  that,  in  taking  said  account,  there  be 
allowed  to  the  defendant  all  advances  which  shall  be  shown  to  have 
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been  made  by  him,  or  paid  on  account  of  the  loan  made  to  Edward 
Livingston,  on  the  25th  day  of  July,  in  the  year  1822,  with  the  inter- 
est  which  the  said  Edward  Livingston  agreed  to  pay,  of  eighteen 
per  cent  per  annum,  to  be  calculated  upon  cash  advances,  from  the 
time  it  was  made  until  the  5th  of  August,  1823,  and  after  that  time, 
at  legal  interest     And  further,  that  in  taking  said  account,  the  de- 
fendant be  allowed  all  reasonable  expenditures  made  by  the  defend- 
ant, and  John  A.  Fort,  in  building,  repairing,  and  safe-keeping  of 
the  property  pledged  by  the  said  Edward  Livingston,  to  secure  the 
loan  made  to  him  on  the  25th  day  of  July,  1822,  and  that  the  com- 
plainant be  credited  in  such  account  with  all  such  sums  as  the  defend- 
ant, or  John  A.  Fort,  or  either  of  them  have  received  from  the  said 
property ;  and  that,  in  taking  such  account,  the  rents  and  profits  be 
applied  first,  to  the  payment  of  the   sums  necessarily  in- 
curred *  in  building  and  repairing.    Secondly,  to  the  payment  [  *  419  ] 
of  the  interest  on  the  sums  which  shall  appear  to  have  been 
advanced  on  the  said  loan,  or  in  the  improvement  of  the  lot     And 
thirdly,  to  the  discharge  of  the  principal  of  the  said  loan.     And  if,  on 
taking  said  account,  it  shall  appear  that  there  is  a  balance  due  to  the 
complainant,  it  is  hereby  further  ordered,  adjudged,  and  decreed,  that 
the  defendant  pay  to  the  complainant  such  balance,  within  six  months 
from  the  time  of  entering  the  final  decree  in  the  cause,  and  shall  sur- 
render and  reconvey  the  said  property  to  the  complainant,  or  such 
person  or  persons  as  shall  be  shown  to  be  entitled  to  the  same.    And 
if,  upon  the  taking  of  said  account,  it  shall  be  found  that  any  balance 
is  due  from  the  estate  of  the  said  Edward  Livingston,  deceased,  to 
the  defendants,  it  is  hereby  further  ordered,  adjudged,  and  decreed, 
that  on  paying  or  tendering  to  the  defendant  the  said  balance,  he 
shall  deliver  up  the  possession,  and  reconvey  to  the  person  or  per- 
sons who  shall  appear  to  be  entitled  to  the  same,  the  property  so 
pledged,  to  secure  the  aforesaid  loan.     And  it  is  further  ordered, 
adjudged,  and  decreed,  that  in  case  a  balance  shall  be  found  due  to 
the  defendant,  and  shall  not  be  paid  within  six  months  after  a  final 
decree  of  the  district  court,  then  the  said  property  shall  be  sold  at 
such  time  and  on  such  notice  as  the  said  court  shall  direct ;  and  that 
the  proceeds  be  first  applied  to  the  payment  of  the  balance  due  the 
defendant,  and  the  residue  thereof  be  paid  to  the  complainant 

Note.     Tansy,  C.  J.,  having  been  counsel  in  this  cause,  did  not 
■it  in  the  same. 

13  P.  860;  7  H.  288;  19  H.  898;  8  Wal.  420. 

\ 
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The  Proprietors  or  the  Charles  RrvBR  Brine,  Plaintiffs  in 
Error,  v.  The  Propribtohs  09  thr  Warren  Bridge*  and  others. 

11  P.  499* 

A  state  law  may  be  retrospective  and  devest  vested  rights,  and  vet  not  violate  the  constitution 
of  the  United  State*. 

A  ferry  existed  by  law,  and.  its  profits  belonged  to  Harvard  College  i  the  State  created  a  cor- 
poration, empowered  it  to  build  a  bridge  at  the  site  of  the  ferry,  and  to  take  tolls ;  it  was 
required  to  pay,  and  did  pay,  to  the  college  an  annual  compensation  for  the  tolls  which 
the  latter  might  hare  received  from  the  ferry.  Held,  that  the  ferry  right,  and  all  frail* 
chises  connected  therewith^  were  extingufehedv  not  transferred  to  the  bridge  corporation. 

The  rules  of  construction  of  public  grants  of  franchises  explained  and  applied. 

The  charter  of  the  bridge  corporation  not  containing  any  express  contract  that  the  State 
would  not  authorize  another  bridge  to  be  built  to  the  injury  of  the  corporation.  Hdd, 
that  no  such  contract  could  be  implied,  and  that  a  law  empowering  another  corporation 
to  erect  and  maintain  a  free  bridge,  so  near  to  the  first-  as-  practically  to  deprive  the  first 
corporation  of  all  tolls,  was  not  a  law  impairing  the  obligation  of  any  contract. 

Error  to  the  supreme  judicial  court  of  the  commonwealth  of  Mas* 
sachusetts.  The  material  facts  and  the  nature  of  the  case  appear  in 
the  opinion  of  the  court,  and  in  the  dissenting  opinions  of  Justices 
Story  and  McLean. 

DiUton  and  Webster,  for  the  plaintiffs. 

Greenleaf  and  Davis,  contra. 

r  *536  ]      *  Taney,  C.  J.,  delivered  the  opinion  of  the  court 

The  questions  involved  in  this  case  are  of  the  gravest 
character,  and  the  court  have  given  to  them  the  most  anxious  and 
deliberate  consideration.  The  value  of  the  right  claimed  by  the  plain- 
tiffs is  large  in  amount ;  and  many  persons  may  no  doubt  be  seriously 
affected  in  their  pecuniary  interests  by  any  decision  which  the  court 
may  pronounce ;  and  the  questions  which  have  been  raised  as  to  the 
power  of  the  several  States,  in  relation  to  the  corporations  they  have 
chartered,  are  pregnant  with  important  consequences ;  not  only  to  the 
individuals  who  are  concerned  in  the  corporate  franchises,  but  to  the 
communities  in  which  they  exist.  The  court  axe  fully  sensible  that 
it  is  their  duty,  in  exercising  the  high  powers  conferred  on  them  by 
the  constitution  of  the  United  States,  to  deal  with  these  great  and 
extensive  interests  with  the  utmost  caution ;  guarding,  as  far  as  they 
have  the  power  to  do  so,  the  rights  of  property,  and  at  the  same  time 
carefully  abstaining  from  any  encroachment  on  the  rights  reserved  to 
the  States. 

It  appears,  from  the  record,  that  in  the  year  1650,  the  legislature 
of  Massachusetts,  granted  to  the  president  of  Harvard  College  "  the 
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liberty  and  power,"  to  dispose  of  the  ferry  from  Charlestown,  to 
Boston,  by  lease  or  otherwise,  in  the  behalf  and  for  the  behoof  of  the 
college ;  and  that,  under  that  grant,  the  college  continued  to  hold  and 
keep  the  ferry  by  its  lessees  or  agents,  and  to  receive  the  profits  of  it 
until  1785.  In  the  last-mentioned  year,  a  petition  was  presented  to 
the  legislature,  by  Thomas  Russell  and  others,  stating  the  incon- 
venience of  the  transportation  by  ferries,  over  Charles  River,  and  the 
public  advantages  that  would  result  from  a  bridge ;  and  praying  to 
be  incorporated  for  the  purpose  of  erecting  a  bridge  in  the  place 
where  the  ferry  between  Boston  and  Charlestown  was  then  kept 
Pursuant  to  this  petition,  the  legislature,  on  the  9th  of  March,  1785, 
passed  an  act  incorporating  a  company,  by  the  name  of  "  The  Pro- 
prietors of  the  Charles  River  Bridge,"  for  the  purposes  mentioned  in 
the  petition.  Under  this  charter  the  company  were  empowered  to 
erect  a  bridge,  in  "the  place  where  the  ferry  was  then  kept;"  certain 
tolls  were  granted,  and  the  charter  was  limited  to  forty 
•  years,  from  the  first  opening  of  the  bridge  for  passengers ;  [  *  537  ] 
and  from  the  time  the  toll  commenced,  until  the  expiration 
of  this  term,  the  company  were  to  pay  two  hundred  pounds,  annually, 
to  Harvard  College ;  and  at  the  expiration  of  the  forty  years  the  bridge 
was  to  be  the  property  of  the  commonwealth  ;  "  saving  (as  the  law 
expresses  it)  to  the  said  college  or  university,  a  reasonable  annual 
compensation,  for  the  annual  income  of  the  ferry  which  they  might 
have  received  had  not  the  said  bridge  been  erected." 

The  bridge  was  accordingly  built,  and  was  opened  for  passengers 
on  the  17th  of  June,  1786.  In  1792,  the  charter  was  extended  to 
seventy  years  from  the  opening  of  the  bridge,  and  at  the  expiration 
of  that  time  it  was  to  belong  to  the  commonwealth.  The  corpora- 
tion have  regularly  paid  to  the  college  the  annual  sum  of  £200,  and 
have  performed  all  of  the  duties  imposed  on  them  by  the  terms  of 
their  charter. 

In  1828,  the  legislature  of  Massachusetts  incorporated  a  company 
by  the  name  of  "  The  Proprietors  of  the  Warren  Bridge,"  for  the 
purpose  of  erecting  another  bridge  over  Charles  River.  This  bridge 
is  only  sixteen  rods,  at  its  commencement  on  the  Charlestown  side, 
from  the  commencement  of  the  bridge  of  the  plaintiffs ;  and  they  are 
about  fifty  rods  apart  at  their  termination  on  the  Boston  side.  The 
travellers  who  pass  over  either  bridge  proceed  from  Charlestown 
square,  which  receives  the  travel  of  many  great  public  roads  leading 
from  the  country ;  and  the  passengers  and  travellers  who  go  to  and 
from  Boston,  used  to  pass  over  the  Charles  River  Bridge,  from  and 
through  this  square,  before  the  erection  of  the  Warren  Bridge. 

The  Warren  Bridge,  by  the  terms  of  its  charter,  was  to  be  sur- 

42* 
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rendered  to  the  State  as  soon  as  the  expenses  of  the  proprietors  in 
building  and  supporting  it  should  be  reimbursed ;  but  this  period  was 
not,  in  any  event,  to  exceed  six  years  from  the  time  the  company 
commenced  receiving  toll. 

When  the  original  bill  in  this  case  was  filed,  the  Warren  Bridge 
had  not  been  built ;  and  the  bill  was  filed  after  the  passage  of  the 
law,  in  order  to  obtain  an  injunction  to  prevent  its  erection,  and  for 
general  relief,  The  bill,  among  other  things,  charged,  as  a  ground 
for  relief,  that  the  act  for  the  erection  of  the  Warren  Bridge  impaired 
the  obligation  of  the  contract  between  the  commonwealth  and  the 
proprietors  of  the  Charles  River  Bridge,  and  was  therefore  repugnant 
to  the  constitution  of  the  United  States.     Afterwards  a  supplemental  j 

bill  was  filed,  stating  that  the  bridge  had  then  been  so  far 
[  *  538  ]  *  completed  that  it  had  been  opened  for  travel,  and  that  divers 
persons  had  passed  over,  and  thus  avoided  the  payment  of 
the  toll  which  would  otherwise  have  been  received  by  the  plaintiffs. 
The  answer  to  the  supplemental  bill  admitted  that  the  bridge  had 
been  so  far  completed  that  foot  passengers  could  pass,  but  denied 
that  any  persons  but  the  workmen  and  the  superintendents  had  passed 
•over  with  their  consent  In  this  state  of  the  pleadings  the  cause 
came  on  for  hearing  in  the  supreme  judicial  court  for  the  county  of 
Suffolk,  in  the  commonwealth  of  Massachusetts,  at  November  term, 
1829,  and  the  court  decided  that  the  act  incorporating  the  Warren 
Bridge  did  not  impair  the  obligation  of  the  contract  with  the  propri- 
etors of  the  Charles  River  Bridge,  and  dismissed  the  complainants' 
bill ;  and  the  case  is  brought  here  by  writ  of  error  from  that  decision. 
It  is,  however,  proper  to  state,  that  it  is  understood  that  the  state 
court  was  equally  divided  upon  the  question ;  and  that  the  decree 
dismissing  the  bill  upon  the  ground  above  stated,  was  pronounced  by 
a  majority  of  the  court  for  the  purpose  of  enabling  the  complainants 
to  bring  the  question  for  decision  before  this  court. 

In  the  argument  here  it  was  admitted  that  since  the  filing  of  the 
supplemental  bill,  a  sufficient  amount  of  toll  had  been  received  by  the 
proprietors  of  the  Warren  Bridge  to  reimburse  all  their  expenses,  and 
that  the  bridge  is  now  the  property  of  the  State,  and  has  been  made 
a  free  bridge  ;  and  that  the  value  of  the  franchise  granted  to  the  pro* 
prietors  of  the  Charles  River  Bridge  has,  by  this  means,  been  entirely 
destroyed. 

If  the  complainants  deemed  these  facts  material,  they  ought  to 
have  been  brought  before  the  state  court,  by  a  supplemental  bill ; 
and  this  court,  in  pronouncing  its  judgment,  cannot  regularly  notice 
them.  But  in  the  view  which  the  court  take  of  this  subject,  these 
additional  circumstances  would  not  in  any  degree  influence  their  de- 
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cision.  And  as  they  are  conceded  to  be  true,  and  the  case  has  been 
argued  on  that  ground,  and  the  controversy  has  been  for  a  long  time 
depending,  and  all  parties  desire  a  final  end  of  it;  and  as  it  is  of  im- 
portance to  them  that  the  principles  on  which  this  court  decide  should 
not  be  misunderstood,  the  case  will  be  treated  in  the  opinion  now 
delivered  as  if  these  admitted  facts  were  regularly  before  us. 

A  good  deal  of  evidence  has  been  offered  to  show  the  nature  and 
extent  of  the  ferry  right  granted  to  the  college,  and  also  to  show  the 
rights  claimed  by  the  proprietors  of  the  bridge  at  different 
times,  *  by  virtue  of  their  charter,  and  the  opinions  enter-  [  *  539  ] 
tained  by  committees  of  the  legislature  and  others  upon  that 
subject  But  as  these  circumstances  do  not  affect  the  judgment  of 
this  court,  it  is  unnecessary  to  recapitulate  them. 

The  plaintiffs  in  error  insist  mainly  upon  two  grounds:  1.  That  by 
Tirtue  of  the  grant  of  *  1650,  Harvard  College  was  entitled,  in  perpe- 
tuity, to  the  right  of  keeping  a  ferry  between  Charlestown  and  Bos- 
ton ;  that  this  right  was  exclusive ;  and  that  the  legislature  had  not 
the  power  to  establish  another  ferry  on  the  same  line  of  travel,  be- 
cause it  would  infringe  the  rights  of  the  college;  and  that  these 
rights,  upon  the  erection  of  the  bridge  in  the  place  of  the  ferry,  under 
the  charter  of  1785,  were  transferred  to,  and  became  vested  in  "  the 
proprietors  of  the  Charles  River  Bridge ; "  and  that  under  and  by 
virtue  of  this  transfer  of  the  ferry  right,  the  rights  of  the  bridge  com- 
pany were  as  exclusive  in  that  line  of  travel  as  the  rights  of  the  ferry. 
2.  That  independently  of  the  ferry  right  the  acts  of  the  legislature  of 
Massachusetts  of  1785,  and  1792,  by  their  true  construction,  neces- 
sarily implied  that  the  legislature  would  not  authorize  another  bridge, 
and  especially  a  free  one,  by  the  side  of  this,  and  placed  in  the  same 
line  of  travel,  whereby  the  franchise  granted  to  the  "  Proprietors  of 
the  Charles  River  Bridge  n  should  be  rendered  of  no  value ;  and  the 
plaintiffs  in  error  contend  that  the  grant  of  the  ferry  to  the  college, 
and  of  the  charter  to  the  proprietors  of  the  bridge,  are  both  contracts 
on  the  part  of  the  State ;  and  that  the  law  authorizing  the  erection 
of  the  Warren  Bridge,  in  1828,  impairs  the  obligation  of  one  or  both 
of  these  contracts. 

It  is  very  clear  that  in  the  form  in  which  this  case  comes  before 
us,  being  a  writ  of  error  to  a  state  court,  the  plaintiffs  in  claiming 
under  either  of  these  rights  must  place  themselves  on  the  ground  of 
contract,  and  cannot  support  themselves  upon  the  principle  that  the 
law  devests  vested  rights.  It  is  well  settled  by  the  decisions  of  this 
court  that  a  state  law  may  be  retrospective*  in  its  character,  and  may 
devest  vested  rights,  and  yet  not  violate  the  constitution  of  the  United 
States,  unless  it  also  impairs  the  obligation  of  a  contract     In  2  Pet 
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413,  Satterlee  v.  Matthewson,  this  court,  in  speaking  of  the  state  law 
then  before  them,  and  interpreting  the  article  in  the  constitution  of 
the  United  States  which  forbids  the  States  to  pass  laws  impairing 
the  obligation  of  contracts,  uses  the  following  language :  M  It  (the 
state  law)  is  said  to  be  retrospective ;  be  it  so.  But  retrospective 
laws  which  do  not  impair  the  obligation  of  contracts,  or 
[  *  540  ]  •  partake  of  the  character  of  ex  post  facto  laws,  are  not  con- 
demned or  forbidden  by  any  part  of  that  instrument,"  (the 
constitution  of  the  United  States.)  And  in  another  passage  in  the 
same  case,  the  court  say,  "  the  objection,  however,  most  pressed  upon 
the  court,  and  relied  upon  by  the  counsel  for  the  plaintiff  in  error, 
was  that  the  effect  of  this  act  was  to  devest  rights  which  were  vested 
by  law  in  Satterlee.  There  is  certainly  no  part  of  the  constitution  of 
the  United  States  which  applies  to  a  state  law  of  this  description  ; 
nor  are  we  aware  of  any  decision  of  this,  or  of  any  circuit  court, 
which  has  condemned  such  a  law  upon  this  ground,  provided  its  effect 
be  not  to  impair  the  obligation  of  a  contract."  The  same  principles 
were  reaffirmed  in  this  court,  in  the  late  case  of  Watson  and  others 
v.  Mercer,  decided  in  1834, 8  Pet  110 ;  "  as  to  the  first  point,  (say  the 
court,)  it  is  clear  that  this  court  has  no  right  to  pronounce  an  act  of 
the  state  legislature  void,  as  contrary  to  the  constitution  of  the  United 
States,  from  the  mere  fact  that  it  devests  antecedent  vested  rights  of 
property.  The  constitution  of  the  United  States  does  not  prohibit 
the  States  from  passing  retrospective  laws  generally,  but  only  ex  post 
facto  laws." 

After  these  solemn  decisions  of  this  court  it  is  apparent  that  the 
plaintiffs  in  error  cannot  sustain  themselves  here  either  upon  the  ferry 
right  or  the  charter  to  the  bridge,  upon  the  ground  that  vested  rights 
of  property  have  been  devested  by  the  legislature.  And  whether  they 
claim  under  the  ferry  right,  or  the  charter  to  the  bridge,  they  must 
show  that  the  title  which  they  claim  was  acquired  by  contract,  and 
that  the  terms  of  that  contract  have  been  violated  by  the  charter  to 
the  Warren  Bridge.  In  other  words,  they  must  show  that  the  State 
had  entered  into  a  contract  with  them,  or  those  under  whom  they 
claim,  not  to  establish  a  free  bridge  at  the  place  where  the  Warren 
Bridge  is  erected.  Such,  and  such  only,  are  the  principles  upon 
which  the  plaintiffs  in  error  can  claim  relief  in  this  case. 

The  nature  and  extent  of  the  ferry  right  granted  to  Harvard  Col- 
lege in  1650,  must  depend  upon  the  laws  of  Massachusetts,  and  the 
character  and  extent  of  this  right  has  been  elaborately  discussed  at 
the  bar.  But  in  the  view  which  the  court  take  of  the  case  before 
them,  it  is  not  necessary  to  express  any  opinion  on  these  questions. 
For  assuming  that  the  grant  to  Harvard  College,  and  the  charter  to 
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the  bridge  company,  were  both  contracts,  and  that  the  ferry  right  was 
aa  extensive  and  exclusive  as  the  plaintiffs  contend  for,  still, 
they  *  cannot  enlarge  the  privileges  granted  to  the  bridge,  [  *  541  ] 
unless  it  can  be  shown  that  the  rights  of  Harvard  College 
in  this  ferry  have,  by  assignment,  or  in  some  other  way,  been  trans- 
ferred to  the  proprietors  of  the  Charles  River  Bridge,  and  still  remain 
in  existence,  vested  in  them,  to  the  same  extent  with  that  in  which 
they  were  held  and  enjoyed  by  the  college  before  the  bridge  was 
built 

It  has  been  strongly  pressed  upon  the  court,  by  the  plaintiffs  in 
error,  that  these  rights  are  still  existing,  and  are  now  held  by  the  pro- 
prietors of  the  bridge.  If  this  franchise  still  exists,  there  must  be 
somebody  possessed  of  authority  to  use  it,  and  to  keep  the  ferry* 
Who  could  now  lawfully  set  up  a  ferry  where  the  old  one  was  kept  ? 
The  bridge  was  built  in  the  same  place,  and  its  abutments  occupied 
the  landings  of  the  ferry.  The  transportation  of  passengers  in  boats, 
from  landing  to  landing,  was  no  longer  possible ;  and  the  ferry  was 
as  effectually  destroyed,  as  if  a  convulsion  of  nature  had  made  there 
a  passage  of  dry  land.  The  ferry  then,  of  necessity,  ceased  to  exist 
as  soon  as  the  bridge  was  erected ;  and  when  the  ferry  itself  was  de- 
stroyed, how  can  rights,  which  were  incident  to  it,  be  supposed  to 
survive  ?  The  exclusive  privileges,  if  they  had  such,  must  follow  the 
fate  of  the  ferry,  and  can  have  no  legal  existence  without  it,  and  if 
the  ferry  right  had  been  assigned  by  the  college,  in  due  and  legal 
form,  to  the  proprietors  of  the  bridge,  they  themselves  extinguished 
that  right  when  they  erected  the  bridge  in  its  place.  It  is  not  sup- 
posed by  any  one  that  the  bridge  company  have  a  right  to  keep  a 
ferry.  No  such  right  is  claimed  for  them,  nor  can  be  claimed  for 
them  under  their  charter  to  erect  a  bridge;  and  it  is  difficult  to  imag- 
ine how  ferry  rights  can  be  held  by  a  corporation,  or  an  individual, 
who  have  no  right  to  keep  a  ferry.  It  is  clear  that  the  incident  must 
follow  the  fate  of  the  principal,  and  the* privilege  connected  with 
property  cannot  survive  the  destruction  of  the  property ;  and  if  the 
ferry  right  in  Harvard  College  was  exclusive,  and  had  been 
assigned  to  the  proprietors  of  the  bridge,  the  privilege  of  exclusion 
could  not  remain  in  the  hands  of  their  assignees,  if  those  assignees 
destroyed  the  ferry. 

But  upon  what  ground  can  the  plaintiffs  in  error  contend  that  the 
ferry  rights  of  the  college  have  been  transferred  to  the  proprietors  of 
the  bridge  ?  If  they  have  been  thus  transferred,  it  must  be  by  some 
mode  of  transfer  known  to  the  law;  and  the  evidence  relied  on  to 
prove  it  can  be  pointed  out  in  the  record.  How  was  it  transferred  ? 
It   is  not  suggested  that  there  ever  was,  in  point  of  fact,  a  deed 
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[  *  542  ]  of  conveyance  *  executed  by  the  college  to  the  bridge 
company.  Is  there  any  evidence  in  the  record  from  which 
such  a  conveyance  may,  upon  legal  principle,  be  presumed  ?  The 
testimony  before  the  court,  so  far  from  laying  the  foundation  for  such 
a  presumption,  repels  it  in  the  most  positive  terms.  The  petition  to 
the  legislature,  in  1785,  on  which  the  charter  was  granted,  does  not 
suggest  an  assignment,  nor  any  agreement  or  consent  on  the  part  of 
the  college ;  and  the  petitioners  do  not  appear  to  have  regarded  the 
wishes  of  that  institution,  as  by  any  means  necessary  to  insure  theft 
success.  They  place  their  application  entirely  on  considerations  of 
public  interest  and  public  convenience,  and  the  superior  advantages 
of  a  communication  across  Charles  River  by  a  bridge,  instead  of  a 
ferry.  The  legislature,  in  granting  the  charter,  show,  by  the  language 
of  the  law,  that  they  acted  on  the  principles  assumed  by  the  petition- 
ers. The  preamble  recites  that  the  bridge  "  will  be  of  great  public 
utility  ; "  and  that  is  the  only  reason  they  assign,  for  passing  the  law 
which  incorporates  this  company.  The  validity  of  the  charter  is  not 
made  to  depend  on  the  consent  of  the  college,  nor  of  any  assignment 
or  surrender  on  their  part ;  and  the  legislature  deal  with  the  subject, 
as  if  it  were  one  exclusively  within  their  own  power,  and  as  if  the 
ferry  right  were  not  to  be  transferred  to  the  bridge  company,  but  to 
be  extinguished,  and  they  appear  to  have  acted  on  the  principle  that 
the  State,  by  virtue  of  its  sovereign  powers  and  eminent  domain,  had 
a  right  to  take  away  the  franchise  of  the  ferry ;  because,  in  their 
judgment,  the  public  interest  and  convenience  would  be  better  pro- 
moted by  a  bridge  in  the  same  place  ;  and  upon  that  principle  they 
proceed  to  make  a  pecuniary  compensation  to  the  college,  for  the 
franchise  thus  taken  away ;  and  as  there  is  an  express  reservation  of 
a  continuing  pecuniary  compensation  to  the  college,  when  the  bridge 
shall  become  the  property  of  the  State,  and  no  provision  whatever 
for  the  restoration  of  the,  ferry  right,  it  is  evident  that  no  such  right 
was  intended  to  be  reserved  or  continued.  The  ferry,  with  all  its 
privileges  was  intended  to  be  forever  at  an  end,  and  a  compensation 
in  money  was  given  in  lieu  of  it.  The  college  acquiesced  in  this 
arrangement,  and  there  is  proof,  in  the  record,  that  it  was  all  done 
with  their  consent.  Can  a  deed  of  assignment  to  the  bridge  com- 
pany which  would  keep  alive  the  ferry  rights  in  their  hands,  be  pre- 
sumed under  such  circumstances  ?  Do  not  the  petition,  the  law  of 
incorporation,  and  the  consent  of  the  college  to  the  pecuniary  provis- 
ion made  for  it  in  perpetuity,  all  repel  the  notion  of  an 
[  *  543  ]  assignment  of  its  rights  to  the  bridge  *  company,  and  prove 
that  every  party  to  this  proceeding,  intended  that  its  fran- 
chises, whatever  they  were,  should  be  resumed  by  the  State,  and  be 
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no  longer  held  by  any  individual,  or  corporation  ?  With  such  evidence 
before  us,  there  can  be  no  ground  for  presuming  a  conveyance  to  the 
plaintiffs.  There  was  no  reason  for  such  a  conveyance.  There  was 
every  reason  against  it;  and  the  arrangements  proposed  by  the 
charter  to  the  bridge,  could  not  have  been  carried  into  full  effect, 
unless  the  rights  of  the  ferry  were  entirely  extinguished. 

It  is  however  said  that  the  payment  of  the  X2Q0  a  year  to  the  college, 
as  provided  for  in  the  law,  gives  to  the  proprietors  of  the  bridge  an 
equitable  claim  to  be  treated  as  the  assignees  of  their  interest ;  and 
by  substitution,  upon  chancery  principles,  to  be  clothed  with  all  theit 
rights. 

The  answer  to  this  argument  is  obvious.  This  annual  sum  was  in- 
tended to  be  paid  out  of  the  proceeds  of  the  tolls,  which  the  company 
were  authorized  to  collect.  The  amount  of  the  tolls,  it  must  be  pre- 
sumed, was  graduated  with  a  view  to  this  incumbrance,  as  well  as  to 
every  other  expenditure  to  which  the  company  might  be  subjected, 
under  the  provisions  of  their  charter.  The  tolls  were  to  be  collected 
from  the  public,  and  it  was  intended  that  the  expense  of  the  annuity 
to  Harvard  College  should  be  borne  by  the  public ;  and  it  is  manifest 
that  it  was  so  borne,  from  the  amount  which  it  is  admitted  they  re- 
ceived, until  the  Warren  Bridge  was  erected.  Their  agreement, 
therefore,  to  pay  that  sum,  can  give  them  no  equitable  right  to  be 
regarded  as  the  assignees  of  the  college,  and  certainly  can  furnish  no 
foundation  for  presuming  a  conveyance ;  and  as  the  proprietors  of 
the  bridge  are  neither  the  legal  nor  equitable  assignees  of  the  college, 
it  is  not  easy  to  perceive  how  the  ferry  franchise  can  be  invoked  in 
aid  of  their  claims,  if  it  were  even  still  a  subsisting  privilege  ;  and 
had  not  been  resumed  by  the  State,  for  the  purpose  of  building  a 
bridge  in  its  place. 

Neither  can  the  extent  of  the  preexisting  ferry  right,  whatever  it 
may  have  been,  have  any  influence  upon  the  construction  of  the 
written  charter  for  the  bridge.  It  does  not,  by  any  means,  follow, 
that  because  the  legislative  power  in  Massachusetts,  in  1650,  may 
have  granted  to  a  justly  favored  seminary  of  learning,  the  exclusive 
right  of  ferry  between  Boston  and  Charlestown,  they  would,  in  1785, 
give  the  same  extensive  privilege  to  another  corporation,  who  were 
about  to  erect  a  bridge  in  the  same  place.  The  fact  that 
such  a  right  *  was  granted  to  the  college,  cannot  by  any  [  *  544  ] 
eound  rule  of  construction,  be  used  to  extend  the  privileges 
of  the  bridge  company  beyond  what  the  words  of  the  charter  natu- 
*dDy  and  legally  import.  Increased  population  longer  experienced  in 
legislation,  the  different  character  oi  the  corporations  which  owned 
the  ferry  from  that  which  owned  the  bridge,  might  well  have  induced 
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a  change  in  the  policy  of  the  State  in  this  respect ;  and  as  the  fran- 
chise of  the  ferry,  and  that  of  the  bridge,  are  different  in  their  nature, 
and  were  each  established  by  separate  grants,  which  have  no  words 
to  connect  the  privileges  of  the  one  with  the  privileges  of  the  other; 
there  is  no  rule  of  legal  interpretation,  which  would  authorize  the 
court  to  associate  these  grants  together,  and  to  infer  that  any  privi- 
lege was  intended  to  be  given  to  the  bridge  company,  merely  because 
it  had  been  conferred  on  the  ferry.  The  charter  to  the  bridge  is  a 
written  instrument  which  must  speak  for  itself,  and  be  interpreted  by 
its  own  terms. 

This  brings  us  to  the  act  of  the  legislature  of  Massachusetts,  of 
1785,  by  which  the  plaintiffs  were  incorporated  by  the  name  of  "  The 
Proprietors  of  the  Charles  River  Bridge,"  and  it  is  here,  and  in  the 
law  of  1792,  prolonging  their  charter,  that  we  must  look  for  the 
extent  and  nature  of  the  franchise  conferred  upon  the  plaintiffs. 

Much  has  been  said  in  the  argument,  of  the  principles  of  construc- 
tion by  which  this  law  is  to  be  expounded,  and  what  undertakings, 
on  the  part  of  the  State,  may  be  implied.  The  court  think  there  can 
be  no  serious  difficulty  on  that  head.  It  is  the  grant  of  certain  fran- 
chises by  the  public  to  a  private  corporation,  and  in  a  matter  where 
the  public  interest  is  concerned.  The  rule  of  construction  in  such 
cases  is  well  settled,  both  in  England,  and  by  the  decisions  of  our 
own  tribunals.  In  2  Barn.  &  Adol.  793,  in  the  case  of  the  propri- 
etors of  the  Stourbridge  Canal  tfc  Wheeley  and  others,  the  court  say : 
"  The  canal  having  been  made  under  an  act  of  parliament,  the  rights 
of  the  plaintiffs  are  derived  entirely  from  that  act  This,  like  many 
other  cases,  is  a  bargain  between  a  company  of  adventurers  and  the 
public,  the  terms  of  which  are  expressed  in  the  statute ;  and  the  rule 
of  construction  in  all  such  cases,  is  now  fully  established  to  be  this ; 
that  any  ambiguity  in  the  terms  of  the  contract,  must  operate  against 
the  adventurers,  and  in  favor  of  the  public,  and  the  plaintiffs  can 
claim  nothing  that  is  not  clearly  given  them  by  the  act."  And  the 
doctrine  thus  laid  down  is  abundantly  sustained  by  the  authorities 
referred  to  in  this  decision.  The  case  itself  was  as  strong 
[  *545  ]  a  one,  as  could  well  be  imagined,  for  giving  to  the  •  canal 
company,  by  implication,  a  right  to  the  tolls  they  demanded. 
Their  canal  had  been  used  by  the  defendants,  to  a  very  considerable 
extent,  in  transporting  large  quantities  of  coal.  The  rights  of  all 
persons  to  navigate  the  canal,  were  expressly,  secured  by  the  act  of 
parliament ;  so  that  the  company  could  not  prevent  them  from  using 
it,  and  the  toll  demanded  was  admitted  to  be  reasonable.  Yet,  as  they 
only  used  one  of  the  levels  of  the  canal,  and  did  not  pass  through 
the  locks ;  and  the  statute,  in  giving  the  right  to  exact  toll,  had  given 
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it  for  articles  which  passed  "  through  any  one  or  more  of  the  locks," 
and  had  said  nothing  as  to  toll  for  navigating  one  of  the  levels ;  the 
court  held  that  the  right  to  demand  toll,  in  the  latter  case,  could  not 
be  implied,  and  that  the  company  were  not  entitled  to  recover  it. 
This  was  a  fair  case  for  an  equitable  construction  of  the  act  of  incor- 
poration, and  for  an  implied  grant ;  if  such  a  rule  of  construction 
could  ever  be  permitted  in  a  law  of  that  description.  For  the  canal 
had  been  made  at  the  expense  of  the  company ;  the  defendants  had 
availed  themselves  of  the  fruits  of  their  labors,  and  used  the  canal 
freely  and  extensively  for  their  own  profit  Still,  the  right  to  exact 
toll  could  not  be  implied,  because  such  a  privilege  was  not  found  in 
the  charter. 

Borrowing,  as  we  have  done,  our  system  of  jurisprudence  from  the 
English  law;  and  having  adopted,  in  every  other  case,  civil  and 
criminal,  its  rules  for  the  construction  of  statutes ;  is  there  any  thing 
in  our  local  situation,  or  in  the  nature  of  our  political  institutions, 
which  should  lead  us  to  depart  from  the  principle  where  corporations 
are  concerned  ?  Are  we  to  apply  to  acts  of  incorporation,  a  rule  of 
construction  differing  from  that  of  the  English  law,  and,  by  implica- 
tion, make  the  terms  of  a  charter  in  one  of  the  States,  more  unfavor- 
able to  the  public,  than  upon  an  act  of  parliament,  framed  in  the 
same  words,  would  be  sanctioned  in  an  English  court  ?  Can  any 
good  reason  be  assigned  for  excepting  this  particular  class  of  cases 
from  the  operation  of  the  general  principle 5  and  for  introducing  a 
new  and  adverse  rule  of  construction  in  favor  of  corporations,  while 
we  adopt  and  adhere  to  the  rules  of  construction  known  to  the  Eng- 
lish common  law,  in  every  other  case,  without  exception  ?  We  think 
not ;  and  it  would  present  a  singular  spectacle,  if,  while  the  courts  in 
England  are  restraining,  within  the  strictest  limits,  the  spirit  of  mono- 
poly, and  exclusive  privileges  in  nature  of  monopolies,  and  confining 
corporations  to  the  privileges  plainly  given  to  them  in  their  charter ; 
the  courts  of  this  country  should  be  found  enlarging  these 
•privileges  by  implication ;  and  construing  a  statute  more  [  *  646  ] 
unfavorably  to  the  public,  and  to  the  rights  of  the  com- 
munity, than  would  be  done  in  a  like  case  in  an  English  court  of 
justice. 

But  we  are  not  now  left  to  determine,  for  the  first  time,  the  rules 
by  which  public  grants  are  to  be  construed  in  this  country.  The 
subject  has  already  been  considered  in  this  court;  and  the  rule  of 
construction,  above  stated,  fully  established.  In  the  case  of  the 
United  States  v.  Arredondo,  6  Pet  738,  the  leading  cases  upon  this 
subject  are  collected  together  by  the  learned  judge  who  delivered  the 
vol.  xii.  43 
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opinion  of  the  court ;  and  the  principle  recognized)  that  in  grants  by 
the  public,  nothing  passes  by  implication. 

The  rule  is  still  more  clearly  and  plainly  stated  in  the  case  of 
Jackson  v.  Lamphire,  in  3  Pet  289.  That  was  a  grant  of  land  by 
the  State ;  and  in  speaking  of  this  doctrine  of  implied  covenants  in 
grants  by  the  State,  the  court  use  the  following  language,  which  is 
strikingly  applicable  to  the  case  at  bar :  "  The  only  contract  made 
by  the  State,  is  the  grant  to  John  Cornelius,  his  heirs  and  assigns,  of 
the  land  in  question.  The  patent  contains  no  covenant  to  do,  or  not 
to  do  any  further  act  in  relation  to  the  land;  and  we  do  not  feel  our- 
selves at  liberty,  in  this  case,  to  create  one  by  implication*  The 
State  has  not,  by  this  act,  impaired  the  force  of  the  grant;  it  does 
not  profess  or  attempt  to  take  the  land  from  the  assigns  of  Cornelius, 
and  give  it  to  one  not  claiming  under  him ;  neither  does  the  award 
produce  that  effect;  the  grant  remains,  in  full  force;  the  property 
conveyed  is  held  by  his  grantee,  and  the  State  asserts  no  claim 
to  it" 

The  same  rule  of  construction  is  also  stated  in  the  case  of  Beaty 
v.  The  Lessee  of  Knowles,  4  Pet.  168 ;  decided  in  this  court  in  1830. 
In  delivering  their  opinion  in  that  case,  the  court  say :  "  That  a  cor- 
poration is  strictly  limited  to  the  exercise  of  those  powers  which  are 
specifically  conferred  on  it,  will  not  be  denied.  The  exercise  of  the 
corporate  franchise  being  restrictive  of  individual  rights,  cannot  be 
extended  beyond  the  letter  and  spirit  of  the  act  of  incorporation." 

But  the  case  most  analogous  to  this,  and  in  which  the  question 
came  more  directly  before  the  court,  is  the  case  of  the  Providence 
Bank  v.  Billings  and  Pittman,  4  Pet  514,  and  which  was  decided  in 
1830.  In  that  case,  it  appeared  that  the  legislature  of  Rhode  Island 
had  chartered  the  bank,  in  the  Usual  form  of  such  acts  of  incorpora- 
tion. The  charter  contained  no  stipulation  on  the  part  of  the  State, 
that  it  would  not  impose  a  tax  on  the  bank,  nor  any  reservation  of 
the  right  to  do  so.  It  was  silent  on  this  point.  Afterwards, 
[  *  647  }  a  law  *was  passed,  imposing  a  tax  on  ail  banks  in  the 
State ;  and  the  right  to  impose  this  tax  was  resisted  by  the 
Providence  Bank,  upon  the  ground  that,  if  the  State  could  impose  a 
tax,  it  might  tax  so  heavily  as  to  render  the  franchise  of  no  value, 
and  destroy  the  institution ;  that  the  charter  was  a  contract,  and  that 
a  power  which  may  in  effect  destroy  the  charter  is  inconsistent  with 
it,  and  is  impliedly  renounced  by  granting  it  But  the  court  said  that 
the  taxing  power  was  of  vital  importance,  and  essential  to  the  exist- 
ence of  government ;  and  that  the  relinquishment  of  such  a  power  is 
never  to  be  assumed.  And  in  delivering  the  opinion  of  the  court,  the 
late  chief  justice  states  the  principle,  in  the  following  clear  and  em* 
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phatic  language.  Speaking  of  the  taxing  power,  he  says,  "  as  the 
whole  community  is  interested  in  retaining  it  undiminished,  that 
community  has  a  right  to  insist  that  its  abandonment  ought  not  to 
be  presumed,  in  a  case  in  which  the  deliberate  purpose  of  the  State 
to  abandon  it  does  not  appear."  The  case  now  before  the  court,  is, 
in  principle,  precisely  the  same.  It  is  a  charter  from  a  State.  The 
act  of  incorporation  is  silent  in  relation  to  the  contested  power.  The 
argument  in  favor  of  the  proprietors  of  the  Charles  River  Bridge,  is 
the  same,  almost  in  words,  with  that  used  by  the  Providence  Bank ; 
that  is,  that  the  power  claimed  by  the  State,  if  it  exists,  may  be  so 
used  as  to  destroy  the  value  of  the  franchise  they  have  granted  to  the 
corporation.  The  argument  must  receive  the  same  answer ;  and  the 
fact  that  the  power  has  been  already  exercised  so  as  to  destroy  the 
value  of  the  franchise,  cannot  in  any  degree  affect  the  principle* 
The  existence  of  the  power  does  not,  and  cannot  depend  upon  {he 
circumstance  of  its  having  been  exercised  or  not. 

It  may,  perhaps,  be  said,  that  in  the  case  of  the  Providence  Bank, 
this  court  were  speaking  of  the  taxing  power ;  which  is  of  vital  im- 
portance to  the  very  existence  of  every  government  But  the  object 
and  end  of  all  government  is  to  promote  the  happiness  and  pros- 
perity of  the  community  by  which  it  is  established ;  and  it  can  never 
be  assumed,  that  the  government  intended  to  diminish  its  power  of 
accomplishing  the  end  for  which  it  was  created.  And  in  a  country 
like  ours,  free,  active,  and  enterprising,  continually  advancing  in 
numbers  and  wealth,  new  channels  of  communication  are  daily 
found  necessary,  both  for  travel  and  trade ;  and  are  essential  to  the 
comfort,  convenience,  and  prosperity  of  the  people.  A  State  ought 
never  to  be  presumed  to  surrender  this  power,  because,  like  the  tax- 
ing power,  the  whole  community  have  an  interest  in  pre- 
serving *it  undiminished.  And  when  a  corporation  alleges,  [  *  548  ] 
that  a  State  has  surrendered  for  seventy  years,  its  power  of 
improvement  and  public  accommodation,  in  a  great  and  important  line 
of  travel,  along  which  a  vast  number  of  its  citizens  must  daily  pass ; 
the  community  have  a  right  to  insist,  in  the  language  of  this  court 
above  quoted,  "  that  its  abandonment  ought  not  to  be  presumed,  in 
a  case,  in  which  the  deliberate  purpose  of  the  State  to  abandon  it 
does  not  appear."  The  continued  existence  of  a  government  would 
be  of  no  great  value,  if  by  implications  and  presumptions,  it  was  dis- 
armed of  the  powers  necessary  to  accomplish  the  ends  of  its  crea- 
tion ;  and  the  functions  it  was  designed  to  perform,  transferred  to  the 
hands  of  privileged  corporations.  The  rule  of  construction  announced 
by  the  court,  was  not  confined  to  the  taxing  power ;  nor  is  it  so 
limited  in  the  opinion  delivered.     On  the  contrary,  it  was  distinctly 
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placed  on  the  ground  that  the  interests  of  the  community  were  con- 
cerned in  preserving,  undiminished,  the  power  then  in  question ;  and 
whenever  any  power  of  the  State  is  said  to  be  surrendered  or  dimin- 
ished, whether  it  be  the  taxing  power  or  any  other  affecting  the  pub- 
lic interest,  the  same  principle  applies,  and  the  rule  of  construction 
must  be  the  same.  No  one  will  question  that  the  interests  of  the 
great  body  of  the  people  of  the  State,  would,  in  this  instance,  be 
affected  by  the  surrender  of  this  great  line  of  travel  to  a  single  cor- 
poration, with  the  right  to  exact  toll,  and  exclude  competition  for 
seventy  years.  While 'the  rights  of  private  property  are  sacredly 
guarded,  we  must  not  forget  that  the  community  also  have  rights, 
and  that  the  happiness  and  well  being  of  every  citizen  depends  on 
their  faithful  preservation. 

Adopting  the  rule  of  construction  above  stated  as  the  settled  one, 
we  proceed  to  apply  it  to  the  charter  of  1785,  to  the  proprietors  of 
the  Charles  River  Bridge.  This  act  of  incorporation  is  in  the  usual 
form,  and  the  privileges  such  as  are  commonly  given  to  corporations 
of  that  kind.  It  confers  on  them  the  ordinary  faculties  of  a  corpora- 
tion, for  the  purpose  of  building  the  bridge  ;  and  establishes  certain 
rates  of  toll,  which  the  company  are  authorized  to  take.  This  is  the 
whole  grant.  There  is  no  exclusive  privilege  given  to  them  over  the 
waters  of  Charles  River,  above  or  below  their  bridge.  No  right  to 
erect  another  bridge  themselves,  nor  to  prevent  other  persons  from 
erecting  one.  No  engagement  from  the  State  that  another  shall  not 
be  erected ;  and  no  undertaking  not  to  sanction  competition,  nor  to 
make  improvements  that  may  diminish  the  amount  of  its  income. 

Upon  all  these  subjects  the  charter  is  silent ;  and  nothing 
[  *  549  ]  *is  said  in  it  about  a  line  of  travel,  so  much  insisted  on  in 

the  argument,  in  which  they  are  to  have  exclusive  privileges. 
No  words  are  used,  from  which  an  intention  to.  grant  any  of  these 
rights  can  be  inferred.  If  the  plaintiff  is  entitled  to  them,  it  must  be 
implied,  simply,  from  the  nature  of  the  grant;  and  cannot  be  inferred 
from  the  words  by  which  the  grant  is  made. 

The  relative  position  of  the  Warren  Bridge  has  already  been  de^ 
scribed.  It  does  not  interrupt  the  passage  over  the  Charles  River 
Bridge,  nor  make  the  way  to  it  or  from  it  less  convenient.  None  of 
the  faculties  or  franchises  granted  to  that  corporation  have  been  re- 
voked by  the  legislature,  and  its  right  to  take  the  tolls  granted  by 
the  charter  remains  unaltered.  In  short,  all  the  franchises  and  rights 
of  property  enumerated  in  the  charter,  and  there  mentioned  to  have 
been  granted  to  it,  remain  unimpaired.  But  its  income  is  destroyed 
by  the  Warren  Bridge ;  which,  being  free,  diaws  off  the  passengers 
and  property  which  would  have  gone  over  it,  and  renders  their  fran- 
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chise  of  no  value.  This  is  the  gist  of  the  complaint.  For  it  is  not 
pretended  that  the  erection  of  the  Warren  Bridge  would  have  done 
them  any  injury,  or  in  any  degree  affected  their  right  of  property,  if 
it  had  not  diminished  the  amount  of  their  tolls.  In  order  then  to 
entitle  themselves  to  relief,  it  is  necessary  to  show  that  the  legisla- 
ture contracted  not  to  do  the  act  of  which  they  complain,  and  that 
they  impaired,  or,  in  other  words,  violated  that  contract  by  the  erec- 
tion of  the  Warren  Bridge. 

The  inquiry  then  is,  Does  the  charter  contain  such  a  contract  on 
the  part  of  the  State  ?  Is  there  any  such  stipulation  to  be  found  in 
that  instrument?  It  must  be  admitted  on  all  hands  that  there  is 
none,  — -  no  words  that  even  relate  to  another  bridge,  or  to  the  dimi- 
nution of  their  tolls,  or  to  the  line  of  travel.  If  a  contract  on  that 
subject  can  be  gathered  from  the  charter,  it  must  be  by  implication, 
and  cannot  be  found  in  the  words  used.  Can  such  an  agreement  be 
implied  ?  The  rule  of  construction  before  stated  is  an  answer  to  the 
question.  In  charters  of  this  description,  no  rights  are  taken  from  the 
public,  or  given  to  the  corporation,  beyond  those  which  the  words  of 
the  charter,  by  their  natural  and  proper  construction,  purport  to  con- 
vey. There  are  no  words  which  import  such  a  contract  as  the  plain- 
tiffs in  error  contend  for,  and  none  can  be  implied ;  and  the  same 
answer  must  be  given  to  them  that  was  given  by  this  court  to  the 
Providence  Bank.  4  Pet.  514.  The  whole  community  are  interested 
in  this  inquiry,  and  they  have  a  right  to  require  that  the 
power  of  promoting  their  *  comfort  and  convenience,  and  of  [  *550  ] 
advancing  the  public  prosperity,  by  providing  safe,  conven- 
ient, and  cheap  ways  for  the  transportation  of  produce  and  the  pur- 
poses of  travel,  shall  not  be  construed  to  hfove  been  surrendered  or 
diminished  by  the  State,  unless  it  shall  appear  by  plain  words  that  it 
was  intended  to  be  done. 

But  the  case  before  the  court  is  even  still  stronger  against  any 
such  implied  contract  as  the  plaintiffs  in  error  contend  for.  The 
Charles  River  Bridge  was  completed  in  1786.  The  time  limited  for 
the  duration  of  the  corporation,  by  their  original  charter,  expired  in 
1826.  When,  therefore,  the  law  passed  authorizing  the  erection  of 
the  Warren  Bridge,  the  proprietors  of  Charles  River  Bridge  held  their 
corporate  existence  under  the  law  of  1792,  which  extended  their  char- 
ter for  thirty  years ;  and  the  rights,  privileges,  and  franchises  of  the 
company,  must  depend  upon  the  construction  of  the  last-mentioned 
law,  taken  in  connection  with  the  act  of  1785. 

The  act  of  1792,  which  extends  the  charter  of  this  bridge,  incorpo- 
rates another  company  to  build  a  bridge  over  Charles  River ;  furnish- 
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ing  another  communication  with  Boston,  and  distant  only  between 
one  and  two  miles  from  the  old  bridge. 

The  first  six  sections  of  this  act  incorporate  the  proprietors  of  the 
West  Boston  Bridge,  and  define  the  privileges,  and  describe  the 
duties  of  that  corporation.  In  the  7th  section  there  is  the  following 
recital :  "  And  whereas  the  erection  of  Charles  River  Bridge  was  a 
work  of  hazard  and  public  utility,  and  another  bridge  in  the  place  of 
West  Boston  Bridge  may  diminish  the  emoluments  of  Charles  Biver 
Bridge ;  therefore,  for  the  encouragement  of  enterprise,"  they  proceed 
to  extend  the  charter  of  the  Charles  River  Bridge,  and  to  continue  it 
for  the  term  of  seventy  years  from  the  day  the  bridge  was  completed, 
subject  to  the  conditions  prescribed  in  the  original  act,  and  to  be  en- 
titled to  the  same  tolls.  It  appears,  then,  that  by  the  same  act  that 
extended  this  charter,  the  legislature  established  another  bridge,  which 
they  knew  would  lessen  its  profits;  and  this,  too,  before  the  expira- 
tion of  the  first  charter,  and  only  seven  years  after  it  was  granted ; 
thereby  showing,  that  the  State  did  not  suppose  that,  by  the  terms  it 
had  used  in  the  first  law,  it  had  deprived  itself  of  the  power  of  mak- 
ing such  public  improvements  as  might  impair  the  profits  of  the 
Charles  River  Bridge ;  and  from  the  language  used  in  the  clauses  of 
the  law  by  which  the  charter  is  extended,  it  would  seem  that  the 
legislature  were  especially  careful  to  exclude  any  inference 
[  *  551  ]  that  the  extension  was  made  upon  the  ground  of  *  compro- 
mise with  the  bridge  company,  or  as  a  compensation  for 
rights  impaired. 

On  the  contrary,  words  are  cautiously  employed  to  exclude  that 
conclusion ;  and  the  extension  is  declared  to  be  granted  as  a  reward 
for  the  hazard  they  had  run,  and  "  for  the  encouragement  of  enter- 
prise." The  extension  was  given  because  the  company  had  under- 
taken and  executed  a  work  of  doubtful  success ;  and  the  improve- 
ments which  the  legislature  then  contemplated,  might  diminish  the 
emoluments  they  had  expected  to  receive  from  it.  It  results  from 
this  statement,  that  the  legislature,  in  the  very  law  extending  the 
charter,  asserts  its  rights  to  authorize  improvements  over  Charles 
River  which  would  take  off  a  portion  of  the  travel  from  this  bridge 
and  diminish  its  profits ;  and  the  bridge  company  accept  the  renewal 
thus  given,  and  thus  carefully  connected  with  this  assertion  of  the 
right  on  the  part  of  the  State.  Can  they,  when  holding  their  corpo- 
rate existence  under  this  law,  and  deriving  their  franchises  altogether 
from  it,  add  to  the  privileges  expressed  in  their  charter  an  implied 
agreement  which  is  in  direct  conflict  with  a  portion  of  the  law  from 
which  they  derive  their  corporate  existence  ?  Can  the  legislature  be 
presumed  to  have  taken  upon  themselves  an  implied  obligation,  con- 
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tarary  to  its  own  acts  and  declarations  contained  in  the  same  law  ? 
It  would  be  difficult  to  find  a  case  justifying  such  an  implication, 
even  between  individuals ;  still  less  will  it  be  found  where  sovereign 
rights  are  concerned,  and  where  the  interests  of  a  whole  community 
would  be  deeply  affected  by  such  an  implication.  It  would,  indeed, 
be  a  strong  exertion  of  judicial  power,  acting  upon  its  own  views  of 
what  justice  required,  and  the  parties  ought  to  have  done,  to  raise, 
by  a  sort  of  judicial  coercion,  an  implied  contract,  and  infer  from  it 
the  nature  of  the  very  instrument  in  which  the  legislature  appear  to 
have  taken  pains  to  use  words  which  disavow  and  repudiate  any  in- 
tention, on  the  part  of  the  State,  to  make  such  a  contract 

Indeed,  the  practice  and  usage  of  alrnost  every  State  in  the  Union, 
old  enough  to  have  commenced  the  work  of  internal  improvement,  is 
opposed  to  the  doctrine  contended  for  on  the  part  of  the  plaintiffs  in 
error.  Turnpike  roads  have  been  made  in  succession  on  the  same 
line  of  travel ;  the  later  ones  interfering  materially  with  the  profits 
of  the  first  These  corporations  have,  in  some  instances,  been  utterly 
ruined  by  the  introduction  of  newer  and  better  modes  of  transporta- 
tion and  travelling.  In  some  cases,  railroads  have  rendered  the  turn- 
pike roads  on  the  same  line  of  travel  so  entirely  useless, 
that  the  *  franchise  of  the  turnpike  corporation  is  not  worth  [  *  552  ] 
preserving.  Yet  in  none  of  these  cases  have  the  corpora- 
tion supposed  that  their  privileges  were  invaded,  or  any  contract  vio- 
lated on  the  part  of  the  State.  Amid  the  multitude  of  cases  which 
have  occurred,  and  have  been  daily  occurring  for  the  last  forty  or  fifty 
years,  this  is  the  first  instance  in  which  such  an  implied  contract  has 
been  contended  for,  and  this  court  called  upon  to  infer  it  from  an 
ordinary  act  of  incorporation,  containing  nothing  more  than  the  usual 
stipulations  and  provisions  to  be  found  in  every  such  law.  The  ab- 
sence of  any  such  controversy,  when  there  must  have  been  so  many 
occasions  to  give  rise  to  it,  proves  that  neither  States,  nor  individuals, 
nor  corporations,  ever  imagined  that  such  a  contract  could  be  im- 
plied from  such  charters.  It  shows  that  the  men  who  voted  for  these 
laws,  never  imagined  that  they  were  forming  such  a  contract ;  and  if 
we  maintain  that  they  have  made  it,  we  must  create  it  by  a  legal 
fiction,  in  opposition  to  the  truth  of  the  fact,  and  the  obvious  inten- 
tion of  the  party.  We  cannot  deal  thus  with  the  rights  reserved  to 
the  States,  and  by  legal  intendments  and  mere  technical  reasoning, 
take  away  from  them  any  portion  of  that  power  over  their  own  in- 
ternal police  and  improvement,  which  is  so  necessary  to  their  well 
being  and  prosperity. 

And  what  would  be  the  fruits  of  this  doctrine  of  implied  contracts 
jn  the  part  of  the  States,  and  of  property  in  a  line  of  travel  by  a 
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corporation,  if  it  should  now  be  sanctioned  by  this  court  ?  To  what 
results  would  it  lead  us  ?  If  it  is  to  be  found  in  the  charter  to  this 
bridge,  the  same  process  of  reasoning  must  discover  it  in  the  various 
acts  which  have  been  passed,  within  the  last  forty  years,  for  turnpike 
companies.  And  what  is  to  be  the  extent  of  the  privileges  of  exclu- 
sion on  the  different  sides  of  the  road  ?  The  counsel  who  have  so 
ably  argued  this  case,  have  not  attempted  to  define  it  by  any  certain 
boundaries.  How  far  must  the  new  improvement  be  distant  from 
the  old  one  ?  How  near  may  you  approach  without  invading  its 
rights  in  the  privileged  line  ?  If  this  court  should  establish  the  prin- 
ciples now  contended  for,  what  is  to  become  of  the  numerous  rail- 
roads established  on  the  same  line  of  travel  with  turnpike  companies ; 
and  which  have  rendered  the  franchises  of  the  turnpike  corporations 
of  no  value  ?  Let  it  once  be  understood  that  such  charters  carry 
with  them  these  implied  contracts,  and  give  this  unknown  and  unde- 
fined property  in  a  line  of  travelling,  and  you  will  soon  find  the  old 

turnpike  corporations  awakening  from  their  sleep,  and  call- 
[  *  553  ]   ing  *  upon  this  court  to  put  down  the  improvements  which 

have  taken  their  place.  The  millions  of  property  which 
have  been  invested  in  railroads  and  canals,  upon  lines  of  travel  which 
had  been  before  occupied  by  turnpike  corporations,  will  be  put  in 
jeopardy.  We  shall  be  thrown  back  to  the  improvements  of  the  last 
century,  and  obliged  to  stand  still,  until  the  claims  of  the  old  turn- 
pike corporations  shall  be  satisfied,  and  they  shall  consent  to  permit 
these  States  to  avail  themselves  of  the  lights  of  modern  science,  and 
to  partake  of  the  benefit  of  those  improvements  which  are  now  add- 
ing to  the  wealth  and  prosperity,  and  the  convenience  and  comfort 
of  every  other  part  of  the  civilized  world.  Nor  is  this  all.  This 
court  will  find  itself  compelled  to  fix,  by  some  arbitrary  rule,  the 
width  of  this  new  kind  of  property  in  a  line  of  travel ;  for  if  such  a 
right  of  property  exists,  we  have  no  lights  to  guide  us  in  marking 
out  its  extent,  unless,  indeed,  we  resort  to  the  old  feudal  grants,  and 
to  the  exclusive  rights  of  ferries,  by  prescription,  between  towns ; 
and  are  prepared  to  decide  that  when  a  turnpike  road  from  one  town 
to  another  had  been  made,  no  railroad  or  canal,  between  these  two 
points,  could  afterwards  be  established.  This  court  are  not  prepared 
to  sanction  principles  which  must  lead  to  such  results. 

Many  other  questions  of  the  deepest  importance  have  been  raised 
and  elaborately  discussed  in  the  argument.  It  is  not  necessary  for 
the  decision  of  this  case,  to  express  our  opinion  upon  them  ;  and  the 
court  deem  it  proper  to  avoid  volunteering  an  opinion  on  any  ques- 
tion, involving  the  construction  of  the  constitution,  where  the  case 
itself  does  not  bring  the  question  directly  before  them,  and  make  it 
their  duty  to  decide  upon  it. 
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Some  questions,  also,  of  a  purely  technical  character,  have  been 
made  and  argued,  as  to  the  form  of  proceeding  and  the  right  to  re- 
lief. But  enough  appears  on  the  record  to  bring  out  the  great  ques- 
tion in  contest ;  and  it  is  the  interest  of  all  parties  concerned,  that 
the  real  controversy  should  be  settled  without  further  delay ;  and  as 
the  opinion  of  the  court  is  pronounced  on  the  main  question  in  dis- 
pute here,  and  disposes  of  the  whole  case,  it  is  altogether  unnecessary 
to  enter  upon  the  examination  of  the  forms  of  proceeding,  in  which 
the  parties  have  brought  it  before  the  court 

The  judgment  of  the  supreme  judicial  court  of  the  commonwealth 
of  Massachusetts,  dismissing  the  plaintiffs'  bill,  must,  therefore,  be 
affirmed,  with  costs. 

*  IVFLean,  J.  This  suit  in  chancery  was  commenced  in  the  [  *  654  ] 
supreme  court  of  Massachusetts,  where  the  bill  was  dis- 
missed by  a  decree,  pro  forma,  the  members  of  that  court  being  equally 
divided  in  opinion  ;  and  a  writ  of  error  was  taken  to  this  court,  on 
the  ground  that  the  right  asserted  by  the  complainants,  and  which 
has  been  violated  under  the  charter  of  the  respondents,  is  protected 
by  a  special  provision  in  the  federal  constitution. 

The  complainants'  right  is  founded  on  an  act  of  the  legislature  of 
Massachusetts,  passed  March  9, 1785 ;  which  incorporated  certain 
individuals,  and  *!authorized  them  to  erect  a  bridge  over  Charles 
River,  a  navigable  stream  between  Boston  and  Charlestown,  and  an 
amendatory  act,  passed  in  1791,  extending  the  charter  30  years. 

As  explanatory  of  this  right,  if  not  the  ground  on  which  it  in  part 
rests,  a  reference  is  made  to  an  ancient  ferry,  over  the  same  river, 
which  was  held  by  Harvard  College ;  and  the  right  of  which  was 
transferred,  it  is  contended,  in  equity,  if  not  in  law,  to  the  bridge 
company. 

The  wrong  complained  of  consists  in  the  construction  of  a  new 
bridge  over  the  same  river ;  under  a  recent  act  of  the  legislature, 
within  a  few  rods  of  the  old  one,  and  which  takes  away  the  entire 
profits  of  the  old  bridge. 

The  act  to  establish  the  Charles  River  Bridge  required  it  to  be 
constructed  within  a  limited  time,  of  certain  dimensions,  to  be  kept 
in  repair,  and  to  afford  certain  specified  accommodations  to  the 
public  The  company  were  authorized  to  charge  certain  rates  of 
toll ;  and  they  were  required  to  pay,  annually,  two  hundred  pounds 
to  Harvard  College.     The  first  charter  was  granted  for  forty  years. 

The  facts  proved  in  the  case  show  that  a  bridge  of  the  description 
required  by  the  act  of  1785,  was  constructed  within  the  time  limited ; 
that  the  annual  payment  has  been  made  to  the  college ;  and  that,  in 
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every  other  respect,  the  corporation  has  faithfully  performed  the  con- 
ditions and  duties  enjoined  on  it. 

It  is  contended  that  the  charter  granted  to  the  respondents  violates 
the  obligation  of  that  which  had  been  previously  granted  to  the  com* 
plainants ;  and  that,  consequently,  it  is  in  conflict  with  that  provision 
of  the  constitution  which  declares  that  no  "  State  shall  pass  any  law 
impairing  the  obligation  of  contracts." 

In  the  investigation  of  this  case,  the  first  inquiry  which 
[  *  555  ]  seems  *  naturally  to  arise  is  as  to  the  nature  and  extent  of 
the  right  asserted  by  the  complainants. 

As  early  as  the  year  1631,  a  ferry  was  established  across  Charles 
River  by  the  colonial  government  of  Massachusetts  Bay.  In  1640, 
the  general  court  say,  "that  the  ferry  is  granted  to  the  college." 
Rrom  this  time  the  profits  of  the  ferry  were  received  by  the  college, 
and  it  was  required  by  various  statutes,  under  certain  penalties,  to 
keep  certain  boats,  &c.,  for  the  accommodation  of  the  public.  This 
duty  was  performed  by  the  college ;  and  it  continued  to  occupy  the 
ferry  until  the  Charles  River  bridge  was  constructed. 

From  the  above  act  of  the  general  court,  and  others  which  have  been 
shown,  and  the  unmolested  use  of  the  ferry  for  more  than  140  years 
by  the  college,  it  would  seem,  that  its  right  to  this  use  had  received 
all  the  sanctions  necessary  to  constitute  a  valid  title.  If  the  right 
was  not  founded  strictly  on  prescription,  it  rested  on  a  basis  equally 
unquestionable. 

At  the  time  this  ferry  was  established,  it  was  the  only  public  com- 
munication between  Boston  and  Charlestown.  These  places,  and 
especially  the  latter,  were  then  small,  and  no  greater  accommodation 
was  required  than  was  afforded  by  the  ferry.  Its  franchise  was  not 
limited,  it  is  contended  to  the  ferry  ways ;  but  extended  to  the  whole 
line  of  travel  between  the  two  towns. 

It  cannot  be  very  material  to  inquire  whether  this  ferry  was  origi- 
nally public  or  private  property ;  or  whether  the  landing-places  were 
vested  in  the  college,  or  their  use  only,  and  the  profits  of  the  ferry. 
The  beneficial  interest  in  the  ferry  was  held  by  the  college,  and  it 
received  the  tolls. 

The  regulation  of  the  ferry,  it  being  a  matter  of  public  concern,, 
belonged  to  the  government  It  prescribed  the  number  of  boats  to 
be  kept,  and  the  attendance  necessary  to  be  given ;  and  on  a  failure 
to  comply  with  these  requisitions,  the  college  would  have  been  sub- 
jected +o  the  forfeiture  of  the  franchise,  and  the  other  penalties  pro- 
vided by  statute. 

Was  this  right  of  ferry,  with  all  its  immunities,  transferred  to  the 
Charles  Biver  Bridge  Company  ? 
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It  is  not  contended  that  there  is  any  express  assignment  af  this 
light,  by  deed  oar  otherwise ;  bat  the  complainants  claim  that  the 
evidence  of  the  transfer  is  found  in  the  facts  of  the  case.  Before  the 
charter  was  granted,  the  college  was  consulted  on  the  subject ;  so  soon 
as  the  bridge  was  constructed,  the  use  of  the  ferry  ceased ; 
•  and  the  college  has  regularly  received  from  the  complain*  [  *  556  ] 
auto  the  annuity  of  £200.  This  acquiescence,  it  is  con- 
tended, taken  in  connection  with  the  other  facts  of  the  case,  goes 
to  establish  the  relinquishment  of  the  right  to  the  ferry  for  the  annual 
compensation  required  to  be  paid  under  the  charter. 

That  there  was  a  substitution  of  the  bridge  for  the  ferry,  with  the 
consent  of  the  college,  is  evident;  but  there  seems  to  have  been  no 
assignment  of  the  rights  of  the  ferry.  The  original  bridge  charter 
ws*  granted  for  40  years ;  at  the  expiration  of  which  period,  the 
property  of  the  bridge  was  to  revert  to  the  commonwealth,  "  saving 
to  the  college  a  reasonable  and  annual  compensation  for  the  annual 
income  of  the  ferry,  which  they  might  have  Deceived,  had  not  said 
bridge  been  erected," 

Had  the  bridge  been  destroyed  by  fire  or  otherwise,  there  was  no 
investiture  of  right  to  the  ferry  in  the  complainants,  that  would  have 
enabled  them  to  keep  up  the  ferry,  and  realize  the  profits  of  it 

On  the  destruction  of  the  bridge,  the  college,  it  is  presumed,  might 
have  resumed  all  the  rights  and  responsibilities  attached  to  the  ferry. 
At  least,  it  is  very  clear,  that  these  rights  and  responsibilities  would 
not  have  devolved  on  the  complainants.  They  stipulated  to  afford 
a  different  accommodation  to  the  public  If  then  these  rights  could 
not  have  been  claimed  and  exercised  by  the  complainants,  under 
sneh  tiscumstaiices,  how  can  they  be  considered  as  enlarging,  or 
in  any  Way  materially  affecting  the  franchise  under  the  charter  of 
1785? 

That  the  franchise  of  a  ferry  at  common  law,  and  in  the  State  of 
Massachusetts,  extends  beyond  the  landing-places,  is  very  clear  from 
authority.  10  Pefersdori,  53 ;  13  Vin.  513 ;  WOWs  Rep.  512,  note ; 
12  East,  330 ;  6  Baxn.  &  Cres.  703 ;  Year  Book,  Hen.  VL  22  ;  RoMe's 
Ab.  140;  Fitz.  428,  n.;   Com.  Digest,  Market,  C.  2;  Piscary,  B. 


1  Nott  &  M'Cord,  387 ;    2 

3  Levinz.  220 ;  Com.  Dig. 

2  Inst  406 ;  Chit  Pre.  12, 

4  Term,  666;  2  Saund.  114; 


Action  on  the  Case,  A. ;  3  Bkk,  219 
Saund.  172;  6  Mod.  229  ;  2  Vent.  344 
Patent,  F.  4,  5, 6,  7 ;  2  Saund.  72,  n.  4 
c  »;  10  c  2;  3  Salt  198;  Willes,  512 
Crake,  E.  710. 

The  annuity  given  to  the  college  was  a  compensation  for  the  profits 
of  the  ferry ;  and  shows  a  willingness  by  the  college  to  suspend 
'Is  rights  to  the  ferry,  during  the  time  specified  in  the  aet     Ajad  if, 
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indeed,  it  might  be  construed  into  an  abandonment  of  the  ferry,  still, 
it  was  an  abandonment  to  the  public,  on  the  terms  specified,  for  a 

better  accommodation. 
[  *  557  ]  *  The  bridge  was  designed  not  only  to  answer  all  the 
purposes  of  the  ferry,  but  to  enlarge  the  public  convenience. 
The  profits  contemplated  by  the  corporators,  were  not  only  those 
which  had  been  realized  from  the  ferry,  but  such  as  would  arise  from 
the  increased  facilities  to  the  public 

If  there  was  no  assignment  of  the  ferry  franchise  to  the  complain- 
ants, its  extent  cannot  be  a  matter  of  importance  in  this  investiga- 
tion ;  nor  is  it  necessary  to  inquire  into  the  effect  of  an  assignment, 
under  the  circumstances  of  the  case,  if  it  had  been  made. 

There  is  no  provision  in  the  act  of  incorporation  vesting  the  com- 
pany with  the  privileges  of  the  ferry.  A  reference  is  made  to  it 
merely  with  the  view  of  fixing  the  site  of  the  bridge.  The  right  and 
obligations  of  the  complainants  must  be  ascertained  by  the  con- 
struction of  the  act  of  1785. 

This  act  must  be  considered  in  the  light  of  a  contract,  and  the  law 
of  contracts  applies  to  it.  In  one  sense  it  is  a  law,  having  passed 
through  all  the  forms  of  legislation,  and  received  the  necessary  sanc- 
tions ;  but  it  is  essentially  a  contract,  as  to  the  obligations  imposed 
by  it,  and  the  privileges  it  confers. 

Much  discussion  has  been  had  at  the  bar,  as  to  the  rule  of  con- 
struing a  charter  or  grant,  and  many  authorities  have  been  referred 
to  on  this  point.  In  ordinary  cases,  a  grant  is  construed  favorable 
to  the  grantee,  and  against  the  grantor.  But  it  is  contended  that,  in 
governmental  grants,  nothing  is  taken  by  implication. 

The  broad  rule,  thus  laid  down,  cannot  be  sustained  by  authority* 
If  an  office  be  granted  by  name,  all  the  immunities  of  that  office 
are  taken  by  implication.  Whatever  is  essential  to  the  enjoyment 
of  the  thing  granted,  must  be  taken  by  implication.  And  this  rule 
holds  good,  whether  the  grant  emanate  from  the  royal  prerogative 
of  the  king  in  England,  or  under  an  act  of  legislation  in  this 
country. 

The  general  rule  is,  that  "  a  grant  of  the  king,  at  the  suit  of  the 
grantee,  is  to  be  construed  most  beneficially  for  the  king,  and  most 
strictly  against  the  grantee ; "  but  grants  obtained  as  a  matter  of 
special  favor  of  the  king,  or  on  a  consideration,  are  more  liberally 
construed.  Grants  of  limited  political  powers  are  construed  strictly. 
Com.  Dig.  tit  Grant,  E.  5;  2  Dane's  Ab.  683;  1  Nott  &  IVTCord, 
Stark  v.  M'Gowan  ;  Pop.  79 ;  Moore,  474;  8  Coke,  92 ;  6  Barn  & 
Cres.  703;  5  lb.  875;  3  M.  &  S.  247;  Hargrave,  18  to  23;  Angell 
on   Tide  Water,   106,  7 ;    4  Burr.  2164 ;  4  Dura.   &  East,  439 ; 
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3Bo&*&  PuL  472;  1  Term,  669;  1  Con.  Rep.  882;  17  [-568] 
Johns.  195;  3  M.  &  S.  247;  6  Mass.  437;  1  Mass.  231; 
17  Mass.  289 ;  Angell,  108 ;  4  Mass.  140, 522 ;  Bac.  Pre.  T.  2 ;  Plow. 
336,337;  9  Coke,  30;  1  Vent409;  CrokeJ.179;  Dyer, 30;  Saville, 
132 ;  10  Coke,  112 ;  Com.  Dig.  Grant,  9,  12 ;  Bac.  tit  Prerog.  2 ; 
5  Barn.  &  Cres.  875 ;  1  Mass.  356. 

Where  the  legislature,  with  a  view  of  advancing  the  public  interest 
by  the  construction  of  a  bridge,  a  turnpike  road,  or  any  other  work 
of  public  utility,  grants  a  charter,  no  reason  is  perceived  why  such  a 
charter  should  not  be  construed  by  the  same  rule  that  governs  con- 
tracts between  individuals. 

The  public,  through  their  agent,  enter  into  the  contract  with  the 
company ;  and  a  valuable  consideration  is  received  in  the  construc- 
tion of  the  contemplated  improvement.  This  consideration  is  paid 
by  the  company,  and  sound  policy  requires  that  its  rights  should  be 
ascertained  and  protected,  by  the  same  rules  as  are  applied  to  private 
contracts. 

In  the  argument,  great  reliance  was  placed  on  the  case  of  the 
Stourbridge  Canal  v.  Wheeley  and  others ;  2  Barn.  &  Aid.  792. 

The  question  in  this  case  was,  whether  the  plaintiffs  had  a  right  to 
charge  toll  in  certain  cases ;  and  Lord  Tenterden  said :  "  The  canal 
having  been  made  under  the  provisions  of  an  act  of  parliament,  the 
rights  of  the  plaintiff  are  derived  entirely  from  that  act.  This,  like 
many  other  cases,  is  a  bargain  between  a  company  of  adventurers 
and  the  public,  the  terms  of  which  are  expressed  in  the  statute ;  and 
the  rule  of  construction  in  all  such  cases,  is  now  fully  established  to 
be  this :  that  any  ambiguity  in  the  terms  of  the  contract  must  oper- 
ate against  the  adventurers,  and  in  favor  of  the  public;  and  the 
plaintiffs  can  claim  nothing,  which  is  not  clearly  given  to  them  by 
the  act." 

This  is  relied  on  to  show  that  nothing  is  taken,  under  such  a 
grant,  by  implication  or  inference.  His  lordship  says,  the  right  must 
be  clearly  given ;  he  does  not  say  expressly  given,  which  would  pre- 
clude all  inference.  In  another  part  of  the  same  opinion,  his  lord- 
ship says :  "  Now  it  is  quite  certain  that  the  company  have  no  right, 
expressly  given,  to  receive  any  compensation,  except  the  tonnage 
paid  for  goods  carried  through  some  of  the  locks  on  the  canal,  or  the 
collateral  cuts ;  and  it  is  therefore  incumbent  upon  them  to  show 
that  they  have  a  right,  clearly  given  by  inference,  from  some 
of  the  *  other  clauses."  May  this  right  be  shown  by  infer-  [  *  559  ] 
ence ;  and  is  not  this  implication? 

The  doctrine  laid  down  in  this  case,  is  simply  this :  that  the  right 
to  charge  the  toll,  must  be  given  expressly,  or  it  must  be  clearly 
vol.  xii.  44 
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made  out  by  inference.  Does  not  this  ease  establish  the  doctrine  of 
implication,  as  applied  to  the  construction  of  grants?  I*  not  the 
right  to  pass  by-laws  incident  to  a  corporation  ?  A  right  cannot  be 
claimed  by  a  corporation,  under  ambiguous  terms.  It  must  clearly 
appear  to  have  been  granted,  either  in  express  terms,  or  by  inference, 
as  stated  by  Lord  Tenterden. 

A  corporate  power  to  impose  a  tax  on  the  land  of  the  company, 
as  considered  in  the  caee  of  Beaty  v.  The  Lessee  of  Knowles,  4 
Pet  168,  must,  in  its  nature!,  be  strictly  construed ;  and  bo  in  aU 
eases  where  corporate  powers,  in  the  nature  of  legislation,  are  exer- 
cised In  that  case,  the  directors  were  authorized  to  impose  a  tax 
under  certain  circumstances ;  and  the  court  held  that  they  had  no 
power  to  impose  the  tax  under  other  circumstance* 

Charles  River  being  a  navigable  stream,  any  obstructions  to  ite 
navigation,  by  the  erection  of  a  bridge,  or  any  other  work,  would 
have  been  punishable,  unless  authorized  by  law. 

By  the  act  of  1785,  the  complainants  were  authorized  to  build  the 
bridge,  elect  their  officers,  &c.,  and  charge  certain  rates  of  tolL  The 
power  to  tax  passengers,  was  the  consideration  on  which  the  expense 
of  building  the  bridge,  lighting  it,  &&,  and  keeping  it  in  repair,  was 
incurred.  The  grant,  then,  of  toll*,  was  the  essential  part  of  the  fran- 
chise. 

That  course  of  reasoning  which  would  show  the  consideration  to 
consist  in  any  thing  short  of  this  power  to  tax,  and  the  profit  arising 
therefrom,,  is  too  refined  for  practical  purposes.  The  builders  of  the 
bridge  had  no  doubt  a  desire  to  increase  the  public  accommodation* 
but  they  looked  chiefly  to  a  profitable  investment  of  their  ftmds ;  and 
that  part  of  the  charter  which  secured  this  object,  formed  the  con- 
sideration on  which  the  work  was  performed. 

But  it  is  said,  there  was  no  exclusive  right  given ;  and  that  conse- 
quently the  legislature  might  well  cause  another  bridge  to  be  built, 
whenever,  in  their  opinion,  the  public  convenience  required  it. 

On  the  other  hand,  it  is  insisted  that  the  franchise  of  the  bridge 
was  as  extensive  aa  that  of  the  ferry ;  and  that  the  grant  of  thia 
franchise  having  been  made  by  the  legislature,  it  had  no  power  to 

grant  a  part  of  it  to  the  new  bridge. 
[  *  560  ]  *  That  this  part  of  the  case  presents  considerations  ot 
gpeart;  importance,  and  of  much  difficulty,  cannot  be  denied. 
To  inquire  into  the  validity  of  a  solemn  act  of  legislation  is  at  aU 
times  a  task  of  much  delicacy ;  but  it  is  peculiarly  so,  when  such 
inquiry  is  made  by  a  federal  tribunal,  and  relates  to  the  act  of  a 
State  legislature.  There  are  cases,  however,  in  the  investigation  of 
which  such  an  inquiry  becomes  a  duty;  and  then  no  court  can 
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seWiuk,  nor  dene  to  shrink  from  its  performance*  Under  such  cii* 
<nunstances,  this  duty  will  always  be  performed  with  the  high  respect 
4ue  to  a  branch  of  the  government  which,  more  than  any  other,  it 
dothed  with  discretionary  powers,  and  influenced  by  the  popular 

The  right  granted  to  the  Charles  Hirer  Bridge  Company,  is,  in  its 
nature,  to  a  certain  extent,  exclusive  ;  but  to  measure  this  extent, 
.presents  the  chief  difficulty.  If  the  boundaries  of  this  right  could  be 
eleariy  established,  it  would  scarcely  be  contended  by  any  one,  that 
the  legislature  could,  without  compensation,  giant  to  another  com* 
pany  the  whole  or  any  part  of  it* 

As  well  might  it  undertake  to  grant  a  tract  of  land,  although  an 
operative  grant  had  been  previously  made  for  the  same  land.  In 
sock  a  case  the  second  grant  would  be  void,  on  the  ground  that  the 
legislature  had  parted  with  the  entire  interest  in  the  premises.  As 
agent  of  the  public  it  had  passed  the  title  to  the  first  grantee ;  and 
having  done  so,  it  could  convey  no  right  by  its  second  grant. 

The  principle  is  the  same  in  regard  to  the  question  under  con- 
sideration. If  the  franchise  granted  to  the  complainants  extended 
beyond  the  new  bridge ;  it  was  as  much  above  the  power  of  the 
legislature  to  make  the  second  grant,  as  it  would  be  to  grant  a  part 
of  a  tract  of  land  for  which  a  patent  had  been  previously  and  regu- 
larly issued 

The  franchise,  though  incorporeal  in  legal  contemplation,  has  body 
and  extension ;  and  having  been  granted,  is  not  less  scrupulously 
guarded  by  the  principles  of  law  than  an  interest  in  the  soil.  It  is 
a  substantive  right  in  law,  and  can  no  mote  be  resumed  by  the  legis- 
lature, when  once  granted,  than  any  other  right 

But  would  it  not  be  unsafe,  it  is  suggested,  for  the  judicial 
authority  to  interpose  and  limit  this  exercise  of  legislative  discretion  ? 

The  charter  of  the  Warren  Bridge,  it  is  said,  was  not  hastily 
granted ;  that  all  the  circumstances  of  the  case,  year  after  year,  were 
duly  examined  by  the  legislature ;  and  at  last  the  act  of  incorporation 
was  passed,  because,  in  the  judgment  of  the  legislature,  the 
public  *  accommodation  required  it ;  and  it  is  insisted  that  [  *561  ] 
the  grant  to  the  complainants  was  necessarily  subject  to  the 
exercise  of  this  discretion* 

It  is  undoubtedly  the  province  of  the  legislature  to  provide  for  the 
public  exigencies,  and  the  utmost  respect  is  always  due  to  their  acts ; 
and  the  validity  of  those  acts  can  only  be  questioned  judicially, 
where  they  infringe  upon  private  rights.  At  the  time  the  Charles 
River  Bridge  was  built,  the  population  of  Boston  and  Chariestown 
was  small  in  comparison  with  their  present  numbers ;  and  it  is  prob» 
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able  that  the  increase  has  greatly  exceeded  any  calculation  made  at 
the  time.  The  bridge  was  sufficient  to  accommodate  the  public; 
and  it  was,  perhaps,  believed  that  it  would  be  sufficient,  during  the 
time  limited  in  the  charter.  "  If,  however,  the  increased  population 
and  intercourse  between  these  towns  and  the  surrounding  country, 
required  greater  accommodation  than  was  afforded  by  the  bridge, 
there  can  be  no  doubt  that  the  legislature  could  make  provision 
for  it 

On  the  part  of  the  complainants'  counsel  it  is  contended,  if  in- 
creased  facilities  of  intercourse  between  these  places  were  required 
by  the  public,  the  legislature  was  bound  in  good  faith  to  give  the 
option  to  the  Charles  River  Bridge  Company,  either  to  enlarge  their 
bridge,  or  construct  a  new  one,  as  might  be  required.  And  this 
argument  rests  upon  the  ground  that  the  complainants'  franchise 
included  the  whole  line  of  travel  between  the  two  places. 

Under  this  view  of  their  rights,  the  company  proposed  to  the  legis- 
lature, before  the  new  charter  was  granted  to  the  respondents,  to  do 
any  thing  which  should  be  deemed  requisite  for  the  public  accom- 
modation. 

In  support  of  the  complainants'  right,  in  this  respect,  a  case  is 
referred  to  in  7  Barn.  &  Cres.  40 ;  where  it  is  laid  down  that  the 
lord  of  an  ancient  market  may,  by  law,  have  a  right  to  prevent  other 
persons  from  selling  goods  in  their  private  houses,  situated  within 
the  limits  of  his  franchise;  and  also  to  5  Barn.  &  Cressw.  363. 
These  cases  show,  that  the  grant  to  the  lord  of  the  market  is  exclu- 
sive ;  yet,  if  the  place  designated  for  the  market  is  made  too  small 
by  the  act  of  the  owner,  any  person  may  sell  in  the  vicinity  of  the 
market,  without  incurring  any  responsibility  to  the  lord  of  the 
market 

Suppose  the  legislature  had  passed  a  law  requiring  the 
[  *  562  ]  complainants  *to  enlarge  their  bridge,  Or  construct  a  new 
one,  would  they  have  been  bound  by  it  ?  Might  they  have 
not  replied  to  the  legislature,  we  have  constructed  our  bridge  of  the 
dimensions  required  by  the  charter ;  we  have,  therefore,  provided  for 
the  public  all  the  accommodation  which  we  are  bound  to  give.  And 
if  the  legislature  could  not  require  this  of  the  complainants,  is  it  not 
clear  that  they  cannot  assert  an  exclusive,  claim  to  the  advantages 
of  an  enlarged  accommodation.  In  common  with  other  citizens, 
they  submitted  propositions  to  the  legislature,  but  they  could  urge 
no  exclusive  right  to  afford  any  accommodation  beyond  what  was 
given  by  their  bridge. 

When  the  Charles  Biver  Bridge  was  built,  it  was  considered  a 
work  of  great  magnitude.    It  was,  perhaps,  the  first  experiment 
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made  to  throw  a  bridge  of  such  length  over  an  arm  of  the  sea ;  and 
in  the  construction  of  it  great  risk  and  expense  were  incurred.  The 
unrestricted  profits  contemplated,  were  necessary  to  induce  or  justify 
the  undertaking.  Suppose,  within  two  or  three  years  after  the 
Charles  River  Bridge  had  been  erected,  the  legislature  had  authorized 
another  bridge  to  be  built  along-side  of  it,  which  could  only  accom- 
modate the  same  line  of  travel.  Whether  the  profits  of  such  a  bridge 
-were  realized  by  a  company  or  by  the  State,  would  not  the  act  of 
the  legislature  have  been  deemed  so  gross  a.  violation  of  the  rights 
of  the  complainants  as  to  be  condemned  by  the  common  sense  and 
common  justice  of  mankind  ? 

The  plea,  that  the  timbers  or  stone  of  the  new  bridge  did  not 
interfere  with  the  old  one,  could  not,  in  such  a  case,  have  availed. 
The  value  of  the  bridge  is  not  estimated  by  the  quantity  of  timber 
and  stone  it  may  contain,  but  by  the  travel  over  it  And  if  one  half 
or  two  thirds  of  this  travel,  all  of  which  might  conveniently  have 
passed  over  the  old  bridge,  be  drawn  to  the  new  one,  the  injury  is 
much  greater  than  would  have  been  the  destruction  of  the  old  bridge. 
A  reconstruction  of  the  bridge,  if  destroyed,  would  secure  to  the 
company  the  ordinary  profits ;  but  the  division  or  destruction  of  the 
profits,  by  the  new  bridge,  runs  to  the  end  of  the  charter  of  the  old 
one.  And  shall  it  be  said,  that  the  greater  injury,  the  diversion  of 
the  profits,  may  be  inflicted  on  the  company  with  impunity  ;  while 
for  the  less  injury,  the  destruction  of  the  bridge,  the  law  would  give 
an  adequate  remedy  ? 

I  am  not  here  about  to  apply  the  principles  which  have  been  long 
established  in  England,  for  the  protection  of  ancient  ferries, 
markets,  *  fairs,  mills,  &c.  In  my  opinion,  this  doctrine,  in  [  *  563  ] 
its  full  extent,  is  not  adapted  to  the  condition  of  our  coun- 
try. And  it  is  one  of  the  most  valuable  traits  in  the  common  law, 
that  it  forms  a  rule  of  right,  only  in  cases  and  under  circumstances 
adapted  to  its  principles. 

In  this  country,  there  are  few  rights  founded  on  prescription.  The 
settlement  of  our  country  is  comparatively  recent ;  and  its  rapid 
growth  in  population  and  advance  in  improvements  have  prevented, 
in  a  great  degree,  interests  from  being  acquired  by  immemorial 
usage.  Such  evidence  of  right  is  found  in  countries  where  society 
has  become  more  fixed,  and  improvements  are  in  a  great  degree  sta- 
tionary. But  without  the  aid  of  the  principles  of  the  common  law, 
we  should  be  at  a  loss  how  to  construe  the  charter  of  the  complain- 
ants, and  ascertain  their  rights. 

Although  the  complainants  cannot  fix  their  franchise  by  showing 
the  extent  of  the  ferry  rights ;   yet,  under  the  principles  of  the  com* 

44*  * 
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men  law,  which  hare  been  too  long  settled  in  Massachusetts,  in  nay 
opinion,  to  be  now  shaken,  they  may  claim  their  franchise  beyond 
the  timbers  of  their  bridge.  If  they  may  go  beyond  these,  it  is  oonr 
tended  that  no  exact  limit  can  be  prescribed.  And  because  it  may 
be  difficult,  and  perhaps  impracticable,  to  designate  with  precision 
the  exact  limit,  does  it  follow  that  the  complainants'  franchise  is  a* 
narrow  as  their  bridge. 

Is  it  more  difficult  to  define,  with  reasonable  certainty,  the  extend 
of  this  right,  than  it  is,  in  many  other  cases,  to  determine  the  chaff* 
acker  of  an  offence  against  the  laws,  from  established  facts.  What 
shall  constitute  a  public  or  private  nuisance  1  What  measure  of 
individual  wrong  shall  be  sufficient  to  convict  a  person  of  the  latter  ? 
And  what  amount  of  inconvenience  to  the  public  shall  constitute 
the  former  ? 

Would  it  be  more  difficult  to  define  the  complainants'  franchise, 
than  to  answer  these  questions  ?  And  yet  public  and  private  nui- 
sances are  of  daily  cognizance  in  courts  of  justice.  How  have  ferry 
rights,  depending  upon  the  same  principles,  been  protected  for  centu- 
ries in  England  ? 

The  principles  of  the  common  law  are  not  applied  with  thai 
mathematical  precision,  of  which  the  principles  of  the  civil  law  are 
susceptible.  But  if  the  complainants'  franchise  cannot  be  measured 
by  feet  and  inches,  it  does  not  follow  that  they  have  no  rights. 

In  determining  upon  facts  which   establish    rights  ot 

[  *  564  ]  wrongs,  public  *  as  well  as  private,  an  exercise  of  judgment 

is  indispensable ;  the  facts  and  circumstances  of  each  case 

are  considered,  and  a  sound  and  legal  conclusion  is  drawn  from 

them. 

The  bridge  of  the  complainants  was  substituted  for  the  ferry ;  and 
it  was  designed  to  accommodate  the  course  of  travel  between  Boston 
and  Charlestown.  This  was  the  view  of  the  legislature  in  granting 
the  charter,  and  of  the  complainants  in  accepting  it»  And  if  it  be 
admitted  that  the  great  increase  of  population  has  required  the  erec- 
tion of  other  bridges  than  that  which  is  complained  of  in  this  suit, 
over  this  arm  of  the  sea,  that  can  aiford  no  protection  to  the  defend- 
ants. If  the  interests  of  the  complainants  have  been  remotely  in- 
jured by  the  construction  of  other  bridges,  does  that  give  a  license 
to  the  defendants  to  inflict  on  them  a  more  direct  and  greater 
injury  ?  By  an  extension  of  the  complainants'  charter,  thirty  yeans 
an  indemnity  was  given  and  accepted  by  them  for  the  construction 
of  the  West  Boston  Bridge. 

The  franchise  of  the  complainants  must  extend  st  reasonable  dis- 
tance above  and  below  the  timbers  of  their  bridge.    This  distance 
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must  not  be  bo  great  as  to  subject  the  public  to  serious  inconvenience, 
nor  so  limited  as  to  authorize  a  ruinous  competition*  It  may  not  be 
necessary  to  say,  that  for  a  remote  injury  the  law  would  afford  a 
remedy ;  but  where  the  injury  is  ruinous,  no  doubt  can  exist  on  the 
subject  The  new  bridge,  while  tolls  were  charged,  lessened  the 
profits  of  the  old  one  about  one  half,  or  two  thirds;  and  now  that  it 
is  a  free  bridge  by  fewr  the  tolls  received  by  the  complainants  are 
merely  nominal.  On  what  principle  of  law  can  such  an  act  be  sus- 
tained ?  Are  rights  acquired  wider  a  solemn  contract  with  the  legis- 
lature, held  by  a  more  uncertain  tenure  than  other  rights  I  Is  the 
legislative  power  so  omnipotent  in  such  cases,  as  to  resume  what  it 
has  granted  without  compensation  ?  It  will  scarcely  be  contended, 
that  if  the  legislature  may  do  this,  indirectly,  it  may  not  do  it  di- 
rectly. If  it  may  do  it  through  the  instrumentality  of  the  Warns 
Bridge  Company,  it  may  dispense  with  that  instrumentality. 

But  it  is  said  that  any  cheek  to  the  exercise  of  this  discretion  by 
the  legislature,  will  operate  against  the  advance  of  improvements. 
Will  not  a  different  effect  be  produced  ?  If  every  bridge  or  turnpike 
company  were  liable  to  have  their  property  wrested  ftom  them, 
tinder  an  act  of  the  legislature,  without  compensation,  could  muck 
value  be  attached  to  such  property  ?  Would  prudent  men  expend 
their  funds  in  making  sisch  improvements  ? 

*  Can  it  be  considered  as  an  injurious  check  to  legisla-  [  *  565  } 
tkm,  that  private  property  shall  not  be  taken  for  public  pur* 
poses,,  without  compensation  ?     This  restriction  is  imposed  by  the 
federal  constitution,  and  by  the  constitutions  of  the  respective  States. 

But  it  has  been  urged  that  the  property  of  the  complainants  has 
not  been  taken,  as  the  tolls  in  anticipation  cannot  be  denominated 
property.  The  entire  value  of  the  bridge  consists*  in  the  right  of 
exacting  tott.  Is  not  this  right  property,  and  cannot  its  value  be 
measured  ?  Bo  not  past  receipts  and  increased  intercourse,  afford  a 
role  by  which  future  receipts  may  be  estimated?  And  if  the  whole 
of  these  tolls  are  taken  under  an  act  of  the  legislature,  is  not  the 
property  of  the  complainants  taken  ? 

The  charter  of  the  complainants  has  been  compared  to  a  bank 
charter,  which  implies  no  obligation  on  the  legislature  not  to  estab- 
lish another  bank  in  the  some  place*  This  is  often  done ;  and  it  is 
contended,  that  for  the  consequential  injury  done  the  eld  bank  by 
lessening  its  profits,  no  one  supposes  that  an  action  would  lie,  nor 
that  the  second  chatter  is  unconstitutional-  This  case  bears  little  or 
no  analogy  to  the  one  under  consideration.  A  bank  may  wind  up 
its  business,  or  refuse  its  discounts,  at  the  pleasure  of  its  stockholders 
and  directors*    They  are  under  no  obligation  to  carry  on  the  ©perar 
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tions  of  the  institution,  or  afford  any  amount  of  accommodation  to 
the  public.  Not  so  with  the  complainants.  Under  heavy  penalties 
they  are  obliged  to  keep  their  bridge  in  repair,  have  it  lighted,  the 
gates  kept  open,  and  to  pay  £200  annually  to  the  college.  This  the 
complainants  are  bound  to  do,  although  the  tolls  received  should 
scarcely  pay  for  the  oil  consumed  in  the  lamps  of  the  bridge. 

The  sovereign  power  of  the  State  has  taken  the  tolls  of  the  com- 
plainants, but  it  has  left  them  in  possession  of  their  bridge.  Its 
•stones  and  timbers  are  untouched,  and  the  roads  that  lead  to  it, 
remain  unobstructed. 

One  of  the  counsel  in  the  defence,  with  emphasis,  declared,  that 
the  legislature  can  no  more  repeal  a  charter,  than  it  can  lead  a  citizen 
to  the  block.  The  legislature  cannot  bring  a  citizen  to  the  block ; 
may  it  open  his  arteries  ?  It  cannot  cut  off  his  head ;  may  it  bleed 
him  to  death?  Suppose  the  legislature  had  authorized  the  construc- 
tion of  an  impassable  wall,  which  encircled  the  ends  of  the  bridge, 
so  as  to  prevent  passengers  from  crossing  on  it  The  wall 
[  *  566  ]  may  be  *as  distant  from  the  abutments  of  the  bridge  as  the 
Warren  Bridge.  Would  this  be  an  infringement  of  the 
plaintiffs'  franchise  ?  On  the  principles  contended  for,  how  could 
it  be  so  considered  ?  If  the  plaintiffs'  franchise  is  limited  to  their 
bridge,  then  they  are  not  injured  by  the  construction  of  thi6  wall ; 
or,  at  least,  they  are  without  remedy.  This  wall  would  be  no  more 
injurious  to  the  plaintiffs  than  the  free  bridge.  And  the  plaintiffs 
might  be  told,  as  alleged  in  this  case,  the  wall  does  not  touch  your 
bridge.  You  are  left  in  the  full  exercise  of  your  corporate  faculties. 
You  have  the  same  right  to  charge  toll  as  you  ever  had. 

The  legislature  had  the  same  right  to  destroy  the  plaintiffs'  bridge 
by  authorizing  the  construction  of  the  wall,  as  they  had  by  authoriz- 
ing the  construction  of  a  free  bridge.  In  deciding  this  question 
we  are  not  to  consider  what  may  be  the  law  on  this  subject  in  Penn- 
sylvania, Maryland,  Virginia,  or  Ohio ;  but  what  it  is  in  Massachu- 
setts. And  in  that  State  the  doctrine  has  been  sanctioned  that 
associations  of  men  to  accomplish  enterprises  of  importance  to  the 
public,  and  who  have  vested  their  funds  on  the  public  faith,  are  enti- 
tled to  protection.  That  their  rights  do  not  become  the  sport  of 
popular  excitement,  no  more  than  the  rights  of  other  citizens.  The 
case  under  consideration  forms,  it  is  believed,  a  solitary  exception  to 
this  rule;  whether  we  look  to  the  action  of  the  legislature,  or  the 
opinions  of  the  distinguished  jurists  of  the  State,  on  the  bench,  and 
at  the  bar. 

The  expense  of  keeping  up  the  bridge,  and  paying  the  annuity  to 
the  college,  is  all  that  is  left  by  the  State  to  the  complainants.     Had 
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this  been  proposed,  or  any  thing  which  might  lead  to  such  a  result 
soon  after  the  construction  of  the  complainants'  bridge,  it  is  not 
probable,  that  it  would  have  been  sanctioned ;  and  yet  it  might  as 
'well  have  been  done  then  as  now.  A  free  bridge  then,  could  have 
been  no  more  injurious  to  the  plaintiffs  than  it  is  now.  No  reflection 
is  intended  on  the  commonwealth  of  Massachusetts,  which  is  so 
renowned  in  our  history  for  its  intelligence,  virtue,  and  patriotism. 
She  will  not  withhold  justice,  when  the  rights  of  the  complainants 
tihall  be  established. 

Much  reliance  is  placed  on  the  argument,  in  the  case  reported  in 
4  Pet.  560,  in  which  it  was  decided,  that  a  law  of  the  State  of 
Rhode  Island,  imposing  a  tax  upon  bankfe,  is  constitutional.  As 
these  banks  were  chartered  by  the  State,  it  was  contended  that  there 
was  no  implied  obligation  on  the  legislature  not  to  tax  them. 
That  if  *  this  power  could  be  exercised,  it  might  be  carried  [  *  567  ] 
so  far  as  to  destroy  the  banks.  But  this  court  sustained  the 
right  of  the  State  to  tax.  The  analogy  between  the  two  cases  is  not 
perceived.  Does  it  follow,  because  the  complainants'  bridge  is  not 
exempt  from  taxation,  that  it  may  be  destroyed,  or  its  value  greatly 
impaired  by  any  other  means  ?  The  power  to  tax  extends  to  every 
description  of  property  held  within  the  State,  which  is  not  specially 
exempted ;  and  there  is  no  reason  or  justice  in  withholding  from  the 
operation  of  this  power,  property  held  directly  under  the  grant  of  the 
State. 

The  complainants'  charter  has  been  called  a  monopoly ;  but  in  no 
just  sense  can  it  be  so  considered.  A  monopoly  is  that  which  has 
been  granted  without  consideration ;  as  a  monopoly  of  trade,  or  of 
the  manufacture  of  any  particular  article,  to  the  exclusion  of  all  com- 
petition. It  is  withdrawing  that  which  is  a  common  right,  from  the 
community,  and  vesting  it  in  one  or  more  individuals  to  the  exclu- 
sion of  all  others.  Such  monopolies  are  justly  odious,  as  they  oper- 
ate not  only  injuriously  to  trade,  but  against  the  general  prosperity 
of  society.  But  the  accommodation  afforded  to  the  public  by  the 
Charles  River  Bridge,  and  the  annuity  paid  to  the  college,  constitute 
a  valuable  consideration  for  the  privilege  granted  by  the  charter.  The 
odious  features  of  a  monopoly  do  not,  therefore,  attach  to  the  charter 
of  the  plaintiffs. 

The  10th  article  of  the  declaration  of  rights  in  the  constitution  of 
Massachusetts,  provides :  "  Whenever  the  public  exigences  require 
that  the  property  of  any  individual  should  be  appropriated  to  public 
uses,  he  shall  receive  a  reasonable  compensation  therefor."  And  in 
the  12th  article  it  is  declared,  that,  "  no  subject  shall  be  deprived  of 
his  property,  immunities,  privileges,  or  estate,  but  by  the  judgment 
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of  hie  peers  or  the  law  of  the  land."  Here  is  a  power  recognized 
in  the  sovereignty,  and  is  incident  to  it,  to  apply  private  property  to 
public  uses  by  making  for  it  a  just  oompensation.  This  power  over- 
reaches every  other,  and  must  be  exercised  at  the  discretion  of  the 
government ;  and  a  bridge,  a  turnpike  road,  a  tract  of  land,  or  any 
other  property,  may  be  taken  in  whole,  or  in  part,  for  public  purposes, 
on  the  condition  of  making  compensation. 

In  the  case  of  Chadwick  v.  The  Proprietors  of  the  Haverhill 
Bridge,  reported  in  vol  2  Dane's  Abridgment,1  it  appears  that  a 
bridge  was  built  under  a  charter  within  40  rods  of  the  plaintiff's 
ferry,  and  over  the  same  water.  By  an  act  of  the  legislature,  commis- 
sioners were  authorized  to  ascertain  the  damages  sustained 
\  •  4568  ]  by  the  *  plaintiff;  but  he  preferred  his  action  at  law,  which 
•was  prosecuted,  and  adequate  damages  were  recovered.  It 
is  fame,  this  matter  was  referred  to  arbitrators  ;  but  they  were  men  of 
distinguished  legal  attainments  and  great  experience ;  and  they,  after 
determining  that  the  plaintiff  could  sustain  his  action,  assessed  the 
damages.  This  awa*d  was  sanctioned  by  the  court  Under  the 
circumstances  of  this  case,  at  least  as  great  a  weight  of  authority 
belongs  to  it,  as  if  the  decision  had  been  made  by  a  court  on  the 
points  involved.  The  case  presented  by  the  complainants  is  much 
stronger  than  Chadwiek's ;  and  if  he  was  entitled  to  reparation  for 
the  injury  done,  no  doubt  can  exist  of  the  complainants'  right 

In  the  extension  of  the  national  road  through  the  State  of  Ohio,  a 
free  bridge  was  thrown  across  a  stream  by  the  side  of  a  toll  bridge, 
which  bad  some  ten  or  fifteen  years  of  its  charter  to  run.  The  new 
bridge  did  not  in  the  least  obstruct  the  passage  over  the  old  one; 
and  it. was  contended  that,  as  no  exclusive  right  was  given  under  the 
first  grant,  the  owner  of  the  toll  bridge  was  entitled  to  no  compensa- 
tion. It  was  said  on  that  occasion,  as  it  has  been  urged  on  this,  that 
the  right  was  given  subject  to  the  discretion  of  the  legislature,  as  to 
a  subsequent  grant ;  and  that  the  new  bridge  could  not  be  objected 
to  by  the  first  grantee,  whether  it  was  built  under  the  authority  of 
the  state,  or  federal  government 

This  course  of  reasoning  influenced  a  decision  against  the  claim- 
ant in  the  first  instance;  but  a  reconsideration  of  his  case,  and  a  more 
thorough  investigation  of  it,  induced  the  proper  authority  to  reverse 
the  decision,  and  award  an  indemnity  for  the  injury  done.  The 
value  of  the  charter  was  estimated,  and  a  just  compensation  was 
made.  This,  it  is  true,  was  not  a  judicial  decision,  but  it  was  a  de- 
cision of  the  high  functionaries  of  the  government,  and  is  entitled  to 
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lespect  It  was  dictated  by  thai;  sense  of  justice  which  should  be 
felt  on  the  bench,  and  by  every  tribunal  having  the  power  to  act  upon 
private  rights. 

It  is  contended  by  the  respondents'  counsel,  that  there  was  not 
oaly  no  exclusive  right  granted  in  the  complainants'  charter,  beyond 
the  timbers  of  the  bridge;  but  the  broad  ground  is  assumed  that  the 
legislature  had  no  power  to  make  such  a  grant ;  but  they  cannot 
grant  any  part  of  the  eminent  domain,  which  shall  bind  a  subsequent 
legislature.  And  a  number  of  authorities  were  cited  to  sustain  their 
porition ;  1  Vattell,  c  9,  §  101 ;  4  Litt  327 ;  Domat  Book  1,  tit  6. 
4  1;  17  Via.  86;  Gfaitt  on  Pre*.  81;  10  Price,  350;  Puff 
•c  5,  §  7;  5  Cowen,  558;  6  Wheat  593;  20  Johns.  25;  [*569| 
Haigrave's  Law  Tracta,  36 ;  4  Gill  &  Joan*.  L 

If  this  doctrine  be  snstainable,  as  applied  to  this  case,  it  is  not  per* 
ceived  why  an  exception  should  be  made  in  favor  of  the  plaintifis, 
within  the  timbers  of  their  bridge.  It  is  admitted  that  their  grant 
is  good  to  this  extent;  and  if  the  legislature  may  grant  a  part  of  the 
eminent  domain  to  thus  extent,  why  may  it  not  go  beyond  it  ?  If  it 
may  grant  any  part  of  the  eminent  domain,  must  not  the  extent  of 
the  grant  be  fixed  at  its  discretion  ?  In  what  other  mode  can  it  be 
determined,  than  by  a  judicial  construction  of  the  grant  ? 

Acts  of  incorporation,  when  granted  on  a  valuable  consideration, 
assume  the  nature  of  contracts,  and  vested  rights  under  them  are  no 
more  subject  to  the  legislative  power  than  any  other  vested  rights. 
in  granting  the  charter  to  the  Charles  River  Bridge  Company,  the 
legislature  did  not  divest  itself  of  the  power  to  grant  similar  charters. 
Bat  the  thing  granted  passed  to  the  grantee,  and  can  no  more  be  re- 
sumed by  the  legislature,  than  it  can  resume  the  right  to  a  tract  of 
land  which  has  been  granted.  When  land  is  granted,  the  State  can 
exercise  no  acts  of  ownership  over  it,  unless  it  be  taken  for  public  use, 
and  the  same  rule  applies  to  a  grant  for  a  bridge,  a  turnpike  road, 
or,  any  other  public  improvement  It  would  assume  a  bold  position 
to  say,  that  a  subsequent  legislature  may  resume  the  ownership  of  a 
tract  of  land,  which  had  been  granted  -at  a  preceding  session ;  and 
yet  the  principle  is  the  same  in  regard  to  vested  rights,  under  an  act 
of  incorporation.  By  granting  a  franchise,  the  State  does  not  divest 
itself  of  any  portion  of  its  sovereignty ;  but  to  advance  the  public 
interests,  one  or  more  individuals  are  vested  with  a  capacity  to  exer- 
cise the  powers  necessary  to  attain  the  desired  object  In  the  case 
under  consideration,  the  necessary  powers  to  construct  and  keep  up 
the  Charles  River  Bridge  were  given  to  Thomas  Russell  and  his  as- 
sociates. This  did  not  withdraw  the  bridge  from  the  action  of  the 
state  sovereignty,  any  more  than  it  is  withdrawn  from  land  which  it 
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has  granted.  In  both  cases  the  extent  of  the  grant  may  become  a 
question  for  judicial  investigation  and  decision,  but  the  rights  granted 
are  protected  by  the  law. 

It  is  insisted  that,  as  the  complainants  accepted  the  extension  of 
their  charter  in  1792,  under  an  express  assertion  of  right  by  the  legis- 
lature to  make  new  grants  at  its  discretion,  they  cannot  now  object 
to  the  respondents'  charter.  In  the  acceptance  of  the  extended 
charter,  the  complainants  are  bound  only  by  the  provisions 
[  *  570  ]  of  that  *  charter.  Any  general  declarations  which  the  legis- 
lature may  have  made,  as  regards  its  power  to  grant  char- 
ters, could  have  no  more  bearing  on  the  rights  of  the  complainants 
than  on  similar  rights  throughout  the  State.  There  was  no  reserva- 
tion of  this  power  in  the  prolonged  charter,  nor  was  there  any  general 
enactment  on  the  subject  Of  course,  the  construction  of  the  charter 
must  depend  upon  general  and  established  principles. 

It  has  been  decided  by  the  supreme  court  of  New  York,  that  unless 
the  act  making  the  appropriation  of  private  property  for  public  use, 
contain  a  provision  of  indemnity,  it  is  void.  Where  property  is  taken 
under  great  emergencies,  by  an  officer  of  the  government,  he  could 
hardly  be  considered,  I  should  suppose,  a  trespasser ;  though  he  does 
not  pay  for  the  property  at  the  time  it  is  taken. 

There  can  be  no  doubt  that  a  compensation  should  be  provided  for 
in  the  same  act  which  authorizes  the  appropriation  of  the  property, 
or  in  a  contemporaneous  act.  If,  however,  this  be  omitted,  and  the 
property  be  taken,  the  law  unquestionably  gives  a  remedy  adequate 
to  the  damages  sustained.  No  government  which  rests  upon  the 
basis  of  fixed  laws,  whatever  form  it  may  have  assumed,  or  wherever 
the  sovereignty  may  reside,  has  asserted  the  right,  or  exercised  the 
power  of  appropriating  private  property  to  public  purposes,  without 
making  compensation. 

In  the  4th  section  of  the  act  to  establish  the  Warren  Bridge,  there 
is  a  provision  that  the  corporation  shall  make  compensation  for  apy 
real  estate  that  may  be  taken  for  the  use  of  the  bridge.  The  prop* 
erty  of  the  complainants,  which  was  appropriated  under  the  new 
charter,  cannot  strictly  be  denominated  real  estate,  and  consequently 
this  special  provision  does  not  reach  their  case.  In  this  respect  the 
law  must  stand  as  though  no  such  provision  had  been  made. 

But  was  the  complainants'  property  appropriated  under  the  char- 
ter granted  to  the  respondents,  for  public  purposes  ?  If  the  new 
bridge  were  deemed  necessary  by  the  legislature,  to  promote  the  gen* 
eral  convenience,  and  the  defendants  were  consequently  authorized 
to  construct  it,  and  a  part  of  the  plaintiffs'  franchise  were  granted  to 
the  defendants,  it  was  an  appropriation  of  private  property  for  publio 
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use.  It  w*s  as  much  an  appropriation  of  private  property  for  public 
use,  as  would  have  been  an  appropriation  of  the  ground  of  an  in- 
dividual for  a  turnpike  or  a  railroad  authorized  by  law. 

By  the  charter  of  the  Warren  Bridge,  so  soon  as  the  company 
should  be  reimbursed  the  money  expended  in  the  construction  of  the 
bridge,  the  expenses  incurred  in  keeping  it  up,  and  five  per 
cent.  *  interest  per  annum  on  the  whole  amount,  the  bridge  [  *  571  ] 
was  to  become  the  property  of  the  State ;  and  whether  these 
sums  should  be  received  or  not,  it  was  to  become  public  property  in 
six  years  from  the  time  it  was  completed.  The  cost  of  construction, 
and  the  expenses,  together  with  the  five  per  cent  interest,  have  been  re- 
imbursed, and  in  addition,  a  large  sum  has  been  received  by  the  State 
from  the  tolls  of  this  bridge.  But  it  is  now,  and  has  been  since 
March  last,  it  is  admitted,  a  free  bridge. 

In  granting  the  charter  of  the  Warren  Bridge,  the  legislature  seem 
to  recognize  the  fact  that  they  were  about  to  appropriate  the  properly 
of  the  complainants  for  public  uses,  as  they  provide  that  the  new 
company  shall  pay  annually  to  the  college,  in  behalf  of  the  old  one, 
£100.  By  this  provision,  it  appears  that  the  legislature  has  under- 
taken to  do  what  a  jury  of  the  country  only  could  constitutionally  do; 
assess  the  amount  of  compensation  to  which  the  complainants  are 
entitled. 

Here,  then,  is  a  law  which  not  only  takes  away  the  property  of  the 
complainants,  but  provides,  to  some  extent,  for  their  indemnity. 
Whether  the  complainants  have  availed  themselves  of  this  provision 
or  not,  does  not  appear,  nor  is  it  very  material.  The  law,  in  this 
respect,  does  not  bind  them ;  and  they  are  entitled  to  an  adequate 
compensation  for  the  property  taken.  These  considerations  belong 
to  the  case,  as  it  arises  under  the  laws  and  constitution  of  Massachu- 
setts. 

The  important  inquiry  yet  remains,  whether  this  court  can  take 
jurisdiction  in  the  form  in  which  the  case  is  presented.  The  juris- 
diction of  this  court  is  resisted  on  two  grounds.  In  the  first  place, 
it  is  contended  that  the  Warren  Bridge  has  become  the  property  of 
the  State,  and  that  the  defendants  have  no  longer  any  control  over 
the  subject ;  and  also,  that  the  supreme  court  of  Massachusetts  have 
no  jurisdiction  over  trusts. 

The  chancery  jurisdiction  of  the  supreme  court  of  Massachusetts, 
is  admitted  to  be  limited ;  but  they  are  specially  authorized  in  cases 
of  nuisances,  to  issue  injunctions,  and  where  this  ground  of  jurisdic- 
tion is  sustained,  all  the  incidents  must  follow  it  If  the  law  incor- 
porating the  Warren  Bridge  Company  was  unconstitutional,  on  the 
ground  that  it  appropriated  to  public  use  the  property  of  the  com* 
vol.  xii.  45 
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plainants,  without  making  compensation,  oan  theare  be  any  doubt 
that  the  supreme  court  of  Massachusetts  had  jurisdiction  of  the 
case  ?  And  haying  jurisdiction,  is  it  not  clear  that  the  whole  matter 
in  controversy  may  be  settled  by  a  decree,. that  the  defend* 
[  *  572  ]  ants  shall  *  account  to  the  complainants  for  moneys  received 
by  them  after  they  had  notioe  of  the  injunction? 

It  is  also  insisted  that  the  State  is  the  substantial  party  to  this  suit, 
and  as  the  court  has  no  jurisdiction,  against  a  sovereign  state,  that 
they  can  sustain  no  jurisdiction  against  those  who  act  as  agents 
under  the  authority  of  a  State.  That  if  such  a  jurisdiction  were  as- 
serted by  this  court,  they  would  do,  indirectly,  what  the  law  prohibits 
them  from  doing  directly. 

In  the  case  of  Osborn  et  at  v.  Bank  United  States*  9  Wheat.  738, 
this  court  says :  "  The  circuit  courts  of  the  United  States  have  juris- 
diction of  a  bill  in  equity,  filed,  by  the  Bank  of  the  United  States 
for  the  purpose  of  protecting  the  bank,  in  the  exercise  of  its  franchises, 
which  are  threatened  with  invasion  and  destruction  under  an  uncon- 
stitutional state  law ;  and  as  the  State  itself  cannot  be  made  a  defend- 
ant, it  may  be  maintained  against  the  officers  and  agents  of  the  State 
who  are  appointed  to  execute  such  law." 

As  it  regards  the  question  of  jurisdiction,  this  case,  in  principle,  is 
similar  to  the  one  under  consideration.  Osborn  acted  as  the  agent, 
or  officer  of  the  State  of  Ohio,  in  collecting  from  the  bank,  under  an 
act  of  the  State,  a  tax  or  penalty  unconstitutionally  imposed,  and 
if  in  such  a  case  jurisdiction  could  be  sustained  against  the  agent 
of  the  State,  why  can  it  not  be  sustained  against  a  corporation  acting 
as  agent  under  an  unconstitutional  act  of  Massachusetts,  in  collect- 
ing tolls  which  belong  to  the  plaintiffs? 

In  the  second  place,  it  is  contended  that  this  court  cannot  take  ju- 
risdiction of  this  case  under  that  provision  of  the  federal  constitu- 
tion, which  prohibits  any  State  from  impairing  the  obligation  of  con- 
tracts, as  the  charter  of  the  complainants  has  not  been  impaired.  It 
may  be  necessary  to  ascertain,  definitely,  the  meaning  of  this  provi- 
sion of  the  constitution,  and  the  judicial  decisions  which  have  been 
made  under  it 

What  was  the  evil  against  which  the  constitution  intended  to  pro- 
vide, by  declaring,  that  no  State  shall  pass  any  law  impairing  the 
obligation  of  contracts  ?  What  is  a  contract,  and  what  is  the  obliga- 
tion of  a  contract  ? 

A  contract  is  defined  to  be  an  agreement  between  two  or  more 
persons  to  do  or  not  to  do  a  particular  thing.  The  obligation  of  a 
oontrset  is  found  in  the  terms  of  the  agreernent,  sanctioned  by  moral 
anu>  legal  principles* 
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The  evil  which  this  inhibition  on  the  States  was  intended 
to  *  prevent,  is  found  in  the  history  of  our  Revolution.  By  [  *573  ] 
repeated  acts  of  legislation  in  the  different  States,  dnring 
that  eventful  period,  the  obligation  of  contracts  was  impaired.  The 
time  and  mode  of  payment  were  altered  by  law;  and  so  far  was  this 
interference  of  legislation  carried,  that  confidence  between  man  and 
man  was  wellnigh  destroyed.  Those  proceedings  grew  out  of  the 
paper  system  of  that  day ;  and  the  injuries  which  they  inflicted  were 
deeply  felt  in  the  country  at  the  time  the  constitution  was  adopted. 
The  provision  was  designed  to  prevent  the  States  from  following  the 
precedent  of  legislation,  so  demoralising  in  its  effects,  and  so  destruo* 
tive  to  the  commercial  prosperity  of  a  country.  If  it  had  not  been 
otherwise  laid  down  in  the  case  of  Fletcher  v.  Peck,  6  Crancb,  135, 
I  should  have  doubted,  whether  the  inhibition  did  not  apply  exclu- 
sively to  executory  contracts.  This  doubt  would  have  arisen  as  well 
from  the  consideration  of  the  mischief  against  which  this  provision 
was  intended  to  guard,  as  from  the  language  of  the  provision  itself. 

An  executed  contract  is  the  evidence  of  a  thing  done,  and  it  would 
seem,  does  not  necessarily  impose  any  duty  or  obligation  on  eithet 
party  to  do  any  act  or  thing.  If  a  State  convey  land  which  it  had 
previously  granted,  the  second  grant  is  void ;  not,  it  would  seem  tc 
me,  because  the  second  grant  impairs  the  obligation  of  the  first,  for 
in  fact  it  does  not  impair  it,  but  because,  having  no  interest  in  the 
thing  granted,  the  State  could  convey  none.  The  second  grant  would 
be  void  in  this  country,  on  the  same  ground  that  it  would  be  void 
in  England,  if  made  by  the  king.  This  is  a  principle  of  the  com* 
mon  law,  and  is  as  immutable  as  the  basis  of  justice.  It  derives  no 
strength  from  the  above  provision  of  the  constitution,  nor  does  it 
seem  to  me  to  come  within  the  scope  of  that  provision. 

When  we  speak  of  the  obligation  of  a  contract,  the  mind  seems 
necessarily  to  refer  to  an  executory  contract ;  to  a  contract  under 
which  something  remains  to  be  done,  and  there  is  an  obligation  on 
one  or  both  of  the  parties  to  do  it  No  law  of  a  State  shall  impair 
this  obligation  by  altering  it  in  any  material  part  This  prohibition 
does  not  apply  to  the  remedy,  but  to  the  terms  used  by  the  parties  to 
the  agreement,  and  which  fix  their  respective  rights  and  obligations. 
The  obligation  and  the  mode  of  enforcing  the  obligation,  are  distinct 
things.  The  former  consists  in  the  acts  of  the  parties,  and  is  ascer- 
tained by  the  binding  words  of  the  contract.  The  other  emanates 
from  the  law-making  power,  which  may  be  exercised  at  the  discre- 
tion of  the  legislature,  within  the  prescribed  limits  of  the 
institution.  *  A  modification  of  the  remedy  for  a  breach  [  *  574  ] 
of  the  contract,  does  not,  in  the  sense  of  the  constitution, 
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impair  its  obligation.  The  thing  to  be  done,  and  the  time  of  per- 
formance,  remain  on  the  face  of  the  contract  in  all  their  binding 
force  upon  the  parties,  and  these  are  shielded  by  the  constitution 
from  legislative  interference. 

On  the  part  of  the  complainants,  it  is  contended  that  on  the  ques- 
tion of  jurisdiction,  as  in  reference  to  any  other  matter  in  controversy, 
the  court  must  look  at  the  pleadings,  and  decide  the  point  raised  in 
the  form  presented.  The  bill  charges  that  the  act  to  establish  the 
Warren  Bridge,  purports  to  grant  a  right  repugnant  to  the  vested 
rights  of  the  complainants,  and  ihat  it  impairs  the  obligation  of  the 
contract  between  them  and  the  commonwealth ;  and,  being  contrary 
to  the  constitution  of  the  United  States,  is  void.  In  their  answer, 
the  respondents  deny  that  the  act  creating  the  corporation  of  the 
Warren  Bridge,  impairs  the  obligation  of  any  contract  set  forth  in 
the  bill  of  the  complainants. 

The  court  must  look  at  the  Case  made  in  the  bill,  in  determining 
any  questions  which  may  arise,  whether  they  relate  to.  the  merits  or 
jurisdiction  of  the  court  But  in  either  case,  they  are  not  bound 
by  any  technical  allegations  or  responses,  which  may  be  found  in  the 
bill  and  answer.  They  must  ascertain  the  nature  of  the  relief  sought, 
and  the  ground  of  jurisdiction,  from  the  tenor  of  the  bilL 

In  this  case,  the  question  of  jurisdiction  under  the  constitution  is 
broadly  presented,  and  may  be  examined  free  from  technical  embar- 
rassment. 

Chief  Justice  Parker,  in  the  state  court,  says,  in  reference  to  the 
charter  of  the  complainants:  "  The  contract  of  the  government  is, 
that  this  right  shall  not  be  disturbed  or  impaired,  unless  public  neces- 
sity demand ;  and  if  it  shall  so  demand,  the  grantees  shall  be  indem- 
nified." Such  a  contract,  he  observes,  "  is  founded  upon  the  princi- 
ples of  our  constitution,  as  well  as  natural  justice ;  and  it  cannot  be 
impaired  without  a  violation  of  the  constitution  of  the  United  States, 
and  I  think,  also,  it  is  against  the  principles  of  our  state  constitution." 

In  the  conclusion  of  his  opinion,  Mr.  Justice  Putnam  says,  in 
speaking  of  the  defendants'  charter :  "  It  impairs  the  obligation  of 
the  grants  before  made  to  the  plaintiffs.  It  takes  away  their  prop- 
erty for  public  uses  without  compensation,  against  their  consent, 
and  without  a  provision  for  a  trial  by  jury.     It  is  therefore  void." 

Mr.  Justice  Wilde,  and  Mr.  Justice  Morton,  did  not  con* 
[  *  575  j  sider  the  *  new  charter  as  having  been  granted  either  in 
violation  of  the  constitution  of  the  State,  or  of  the  United 
States. 

In  their  decree,  the  court  say :  "  That  no  property  belonging  to  the 
complainants  was  taken  and  appropriated  to  public  use,  within  the 
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terms  and  meaning  of  the  10th  article  of  the  declaration  of  rights 
prefixed  to  the  constitution  of  this  commonwealth." 

This  decree  can,  in  no  point  of  view,  be  considered  as  fixing  the 
construction  of  the  constitution  of  Massachusetts,  as  it  applies  to 
this  case.  The  decree  was  entered,  pro  forma,  and  is  opposed  to  the 
opinion  of  two  members  of  the  court. 

But  if  that  court  had  deliberately  and  unanimously  decided  that 
the  plaintiffs'  property  had  not  been  appropriated  to  public  use,  under 
tne  constitution  of  Massachusetts ;  still,  where  the  same  point  be- 
comes important  on  a  question  of  jurisdiction  before  this  court,  they 
must  decide  for  themselves.  The  jurisdiction  of  this  court  could,  in 
no  respect,  be  considered  as  a  consequence  of  the  decision  of  the 
above  question  by  the  state  court,  in  whatever  way  the  decree  might 
have  been  entered.  But  no  embarrassment  can  arise  on  this  head, 
as  the  above  decree  was  made,  as  a  matter  of  form,  to  bring  the  case 
before  this  court 

To  sustain  the  jurisdiction  of  this  court,  the  counsel  for  complain- 
ants place  great  reliance  upon  the  fact  that  the  right  charged  to  be 
violated,  is  held  directly  from  the  State,  and  they  insist  that  there  is 
an  implied  obligation  on  the  State,  that  it  will  do  nothing  to  impair 
the  grant  And  that,  in  this  respect,  the  complainants'  right  rests 
upon  very  different  grounds  from  other  rights  in  the  community,  not 
held  by  grant  directly  from  the  State. 

On  the  face  of  the  complainants'  grant,  there  is  no  stipulation  that 
the  legislature  will  do  nothing  that  shall  injure  the  rights  of  the 
grantees ;  but  it  is  said  that  this  is  implied,  and  on  what  ground  does 
the  implication  arise  ?  Does  it  arise  from  the  fact  that  the  complain- 
ants are  the  immediate  grantees  of  the  State  ? 

The  principle  is  admitted  that  the  grantor  can  do  nothing  that 
shall  destroy  his  deed,  and  this  rule  applies  as  well  to  the  State 
as  to  an  individual.  And  the  same  principle  operates  with  equal 
force  on  all  grants,  whether  made  by  the  State  or  individuals. 

Does  an  implied  obligation  arise  on  a  grant  made  by  the  State, 
that  the  legislature  shall  do  nothing  to  invalidate  the  grant,  which 
does  not  arise  on  every  other  grant  or  deed  in  the  commonwealth  ? 

The  legislature  is  bound  by  the  constitution  of  the  State, 
and  it  *  cannot  be  admitted  that  the  immediate  grantee  of  [  *  576  J 
the  State  has  a  stronger  guarantee  for  the  protection  of  his 
vested  rights  against  unconstitutional  acts,  than  may  be  claimed  by 
any  other  citizen  of  the  State.  Every  citizen  of  the  State,  for  the 
protection  of  his  vested  rights,  claims  the  guarantee  of  the  constitu- 
tion. This,  indeed,  imposes  the  strongest  obligation  on  the  legisla- 
ture not  to  violate  those  rights.     Does  the  legislature  give  to  *  its 

45* 
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grantee,  by  virtue  of  its  grant,  an  additional  pledge  that  it  will  not 
violate  the  constitution  of  the  State  ?  $uoh  an  implication,  if  it 
exist,  oan  scarcely  be  considered  us  adding  any  thing  to  the  force  of 
the  constitution.  But  this  is  not,  it  is  said,  the  protection  which  the 
complainants  invoke.  In  addition  to  their  property  .having  been 
taken  without  compensation,  they  allege  that  their  charter  .has  been 
impaired  by  the  Warren  Bridge  charter ;  apd,  on  this  ground,  they 
ask  the  interposition  of  this  oourt. 

The  new  charter  does  not  purport  to  repeal  the  old  one,  nor  to 
alter  it  in  any  material  or  immaterial  part  It  does  not,  then,  oper- 
ate upon  the  complainants'  grant,  bat  upon  the  thing  granted.  It 
has,  in  effect,  taken  the  tolls  of  the  complainants  and  given  them  to 
the  public.  In  other  words,  under  the  new  charter,  all  that  is  valu- 
able under  the  charter  of  the  complainants  has  been  appropriated  to 
public  use. 

It  is  urged  that  the  legislature  did  not  intend  to  appropriate  the 
.property  of  the  complainants,  that  there  is  nothing  in  the  act  of  the 
legislature  which  shows  aji  intention  by  the  exercise  of  the  eminent 
domain,  to  take  private  property  for  public  use ;  but  that,  on  the 
.contrary,  it  appears  the  Warren  Bridge  .charter  was  granted  in  the 
exercise  of  a  legislative  discretion,  asserted  and  sustained  by  a  ma- 
jority of  the  legislature. 

In  this  charter,  provision  is  made  to  indemnify  the  owners  of  re?d 
estate,  if  it  should  be  taken  for  the  use  of  the  bridge,  and  the  new 
.company  is  required  to  pay,  in  behalf  of  the  Charles  River  Bridge 
Company,  one  half  of  the  annuity  to  the  college. 

This  would  seem  to  show  an  intention  to  appropriate  private  prop- 
erty, if  necessary,  for  the  establishment  of  the  Warren  Bridge,  and 
also  an  intention  to  indemnify  the  .complainants,  to  some  extent,  for 
.the  injury  done  them.  There  could  have  been  no  other  motive  than 
(this,  in  providing  thai  the  new  company  should  pay  the  JbuQdre4 
pounds. 

But  the  court  can  only  judge  of  the  intention  of  the  legis- 
[  *  577  ]  lature  *by  its  language ;  and  when,  by  its  act,  the  franchise  of 
the  complainants  is  taken,  and,  through  the  instrumentality 
of  the  Warren  Bridge  Company,  appropriated  to  the  public  use,  it 
is  difficult  to  say  that  the  legislature  did  not  intend  to  do,  what,  in 
fact,  it  has  done.  Throughout  the  argument,  .the  counsel  for  the  com* 
plainants  have  .most  ably  contended  that  their  property  had  been 
taken  and  appropriated  to  the  public  use  without  ipaking  compensa- 
tion, and  that  the  act  was  consequently  void,  under  the  constitution 
.of  Massachusetts. 

If  this  be  the  character  of  the  act;  if,  under  its  provisions  the  prop* 
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crty  of  the  complainants  has  'been  appropriated  to  public  proposes ; 
it  may  be  important  to  inquire  whether  it  can  be  considered  as  in- 
pairing  the  obligation  of  the  contract,  ^within  the  meaning  of  the 
federal  constitution. 

That  a  State  may  appropriate  private  property  to  -public  use,  is 
ffirivereaHy  admitted.  This  power  is  inaident  to  sovereignty,  and 
there  are  no  restrictions  on  its  exercise,  except  such  as  may  be  im- 
posed by  the  sovereignty  itself.  It  may  tax  at  its  discretion,  and 
adapt  its  policy  to  the  wants  of  its  citizens ;  and  use  their  means  far 
the  promotion  of  its  objects  under  its  own  laws. 

If  an  appropriation  of  private  property  to  public  use  impair  the 
obligation  of  a  contract  within  the  meaning  of  the  -constitution,  then 
every  exercise  of  this  power  by  a  State  is  unconstitutional.  From 
this  conclusion  there  is  no  escape ;  and  whether  compensation  be 
made  or  not,  cannot  vary  the  result 

The  provision  is  not,  that  no  State  shall  pass  a  law  impairing  the 
obligation  of  contracts,  unless  compensation  be  made ;  but  the  power 
is  absolutely  inhibited  to  a  State.  If  the  act  of  the  State  come 
within  the  meaning  of  the  provision,  the  act  is  void.  No  condition 
which  may  be  annexed  to  it,  no  compensation  that  can  be  made,  can 
give  it  validity.  It  is  in  conflict  with  the  supreme  law  of  the  land, 
and  is  therefore  a  nullity. 

Can  a  State  postpone  the  day  'fixed  in  an  obligation  for  payment, 
or  provide  that  a  bond  for  the  payment  of  money  shall  be  discharged 
fay  the  payment  of  any  thing  else  than  money  ?  This  no  one  will 
contend  ean  be  done,  because  such  an  act  would  clearly  impair  the 
obligation  of  the  contract  *,  and  no  compensation,  which  the  Stale 
could  give,  would  make  the  act  valid. 

The  question  is  asked  whether  the  provision  implied  in  the  con- 
stitution of  Massachusetts,  that  private  property  may  be  taken  by 
making  compensation,  is  not  impliedly  incorporated  in  every 
contract  *roade  under  it,  and  whether  the  obligation  of  the  [  *  678  ] 
contract  is  not  imparired,  when  property  is  taken  by  the 
State  without  compensation  ? 

Can  the  contract  be  impaired  within  the  meaning  of  the  federal 
constitution,  when  the  action  of  tiie  State  is  upon  the  property  ?  The 
contract  is  not  touched,  but  the  thing  covered  by  the  contract  is 
taken  under  the  power  to  appropriate  private  property  for  public  use. 
If  taking  the  property  impair  the  obligation  of  the  contract,  within 
the  meaning  of  the  constitution,  it  cannot  be  taken  on  any  terms. 
The  provision  of  the  federal  constitution,  which  requires  compensa* 
tion  to  be  made  when  private  property  shall  be  taken  for  public  use, 
acts  only  upon  the  officers  of  the  federal  government.  This  case 
must  be  governed  by  the  constitution  of  Massachusetts. 
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Can  a  State,  in  any  form,  exercise  a  power  over  contracts  which  is 
expressly  prohibited  by  the  constitution  of  the  Union  ?  The  parties 
making  a  contract  may  embrace  any  conditions  they  please,  if  the 
conditions  do  not  contravene  the  law,  or  its  established  policy.  But 
it  is  not  in  the  power  of  a  State  to  impose  upon  contracts  which 
have  been  made,  or  which  may  afterwards  be  made,  any  condition, 
which  is  prohibited  by  the  federal  constitution.  No  State  shall 
impair  the  obligation  of  contracts.  Now,  if  the  act  of  a  State,  in 
appropriating  private  property  to  public  use  come  within  the  mean- 
ing of  this  provision,  is  not  the  act  inhibited,  and  consequently,  void  ? 
This  point  would  seem  to  be  too  plain  for  controversy.  And  is  it 
not  equally  clear,  that  no  provisions  contained  in  the  constitution  of 
a  State,  or  in  its  legislative  acts,  which  subject  the  obligation  of  a 
Contract  to  an  unconstitutional  control  of  the  State,  can  be  obligatory 
upon  the  citizens  of  the  State?  If  the  State  has  attempted  to 
exercise  a  power  which  the  federal  constitution  prohibits,  no  matter 
under  what  form  the  power  may  be  assumed,  or  what  specious  pre- 
texts may  be  urged  in  favor  of  its  exercise,  the  act  is  unconstitutional 
and  void. 

That  a  State  may  take  private  property  for  public  use,  is  contro- 
verted by  no  one.  It  is  a  principle,  which,  from  the  foundation  of 
our  government,  has  been  sanctioned  by  the  practice  of  the  States, 
respectively ;  and  has  never  been  considered  as  coming  in  conflict 
with  the  federal  constitution. 

This  power  of  the  State  is  admitted  in  the  argument;  but  it  is 
contended  that  the  obligation  of  the  contract  has  been  impaired,  as 
the  property  of  the  complainants  has  been  taken  without  compensa- 
tion. Suppose  the  constitution  of  Massachusetts  provided 
[  *579  ]  that  no  land  •should  be  sold  for  taxes  without  valuation, 
nor  unless  it  shall  sell  for  two  thirds  of  its  value,  due  notice 
being  given  in  some  newspaper ;  and  suppose  a  law  of  the  legislature 
should  direct  land  to  be  sold  for  taxes,  without  a  compliance  with 
these  requisites,  would  this  act  impair  the  obligation  of  the  grant  by 
which  the  land  is  held,  within  the  meaning  of  the  constitution  ?  The 
act  would  be  clearly  repugnant  to  the  state  constitution,  and  con- 
sequently, all  proceedings  under  it  would  be  void.  But  it  would  not 
be  repugnant  to  the  constitution  of  the  Union.  And  how  does  this 
case  differ  in  principle,  from  the  one  under  consideration  ?  In  both 
cases,  the  power  of  the  legislature  is  unquestionable ;  but  by  the 
constitution  of  the  State  it  must  be  exercised  in  a  particular  manner, 
and  if  not  so  exercised,  the  act  is  void.  Now  if,  in  either  case,  the 
obligation  of  the  contract  under  which  the  property  is  held  is  impaired, 
then  it  must  follow  that  every  act  of  a  state  legislature  which  affects 
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the  right  of  private  property,  and  which  is  repugnant  to  the  state 
constitution,  is  a  violation  of  the  federal  constitution* 

Can  the  construction  of  the  federal  constitution  depend  upon  a 
reference  to  a  state  constitution,  and  by  which  the  act  complained  of 
is  ascertained  to  be  legal  or  illegal  ?  By  this  doctrine,  the  act  if  done 
in  conformity  to  the  state  constitution,  would  be  free  from  objections 
under  the  federal  constitution ;  but  if  this  conformity  do  not  exist, 
then  the  act  would  not  be  free  from  such  objection.  This  in  effect, 
would  incorporate  the  state  constitution  in,  and  make  it  a  part  of  the 
federal  constitution.     No  such  rule  of  construction  exists. 

Suppose  the  legislature  of  Massachusetts  had  taken  the  farm  of 
the  complainants  for  the  use  of  a  poor-house,  or  any  asylum  for 
lunatics,  without  making  adequate  compensation ;  or  if,  in  ascertain- 
ing the  damages,  the  law  of  the  State  had  not  been  strictly  pursued, 
could  this  court  interpose  its  jurisdiction  through  the  supreme  court 
of  the  State,  and  arrest  the  power  of  appropriation  ?  In  any  form, 
in  which  the  question  could  be  made,  would  it  not  arise  under  the 
constitution  of  the  State,  and  be  limited  between  citizens  of  the 
same  State  to  the  local  jurisdiction?  Does  not  the  state  constitu- 
tion, which  declares  that  private  property  shall  not  be  taken  for 
public  purposes,  without  compensation,  afford  a  safe  guarantee  to 
the  citizens  of  the  State  against  the  illegal  exercise  of  this  power ;  a 
power  essential  to  the  well-being  of  every  sovereign  state,  and  which 
is  always  exercised  under  its  own  rules? 

Had  an  adequate  compensation  been  made  to  the  com- 
plainants, *  under  the  charter  of  the  Warren  Bridge,  would  [  *  580  ] 
this  question  have  been  raised  ?  Can  any  one  doubt,  that 
it  was  in  the  power  of  the  legislature  of  Massachusetts  to  take  the 
whole  of  the  complainants'  bridge  for  public  use,  by  making  com- 
pensation ?  Is  there  any  power  that  can  control  the  exercise  of  this 
discretion  by  the  legislature  ?  I  know  of  none,  either  in  the  State 
or  out  of  it ;  but  it  must  be  exercised  in  subordination  to  the  pro* 
visions  of  the  constitution  of  the  State.  And  if  it  be  not  so  exercised, 
the  judicial  authority  of  the  State  only,  between  its  own  citizens,  can 
interpose  and  prevent  the  wrong,  or  repair  it  in  damages. 

In  all  cases  where  private  property  is  taken  by  a  State  for  public 
use,  the  action  is  on  the  property ;  and  the  power,  if  it  exist  in  the 
State,  must  be  above  the  contract.  It  does  not  act  on  the  contract, 
but  takes  from  under  it  vested  rights.  And  this  power,  when  exer- 
cised by  a  State,  does  not,  in  the  sense  of  the  federal  constitution, 
impair  the  obligation  of  the  contract  Vested  rights  are  disturbed, 
and  compensation  must  be  made,  but  this  is  a  subject  which  belonga 
to  the  local  jurisdiction.    Does  this  view  conflict  with  the  established 


-m         SUPREME  COURT  OT  THE  TOTTED  STATES. 

Charles  IttVer  Bridge  t>.  Wsrrat  Bridge,    il  P. 

doctrine  of  this  court  ?  A  reference  to  the  points  adjudged  will  Bhow 
that  it  does  not. 

The  case  of  Satterlee  fl.  Matthewaon,  2  Pet  360,  presented  the 
following  facta*  Satterlee  was  the  tenant  of  Mathewson,  *wh© 
claimed  at  the  time  of  the  lease  under  a  Connecticut  title,  in  liaaerae 
county,  Pennsylvania*  Afterwards,  Satterlee  purchased  a  Pennsyl- 
vania title  for  the  same  land*  An  ejectment  was  brought  by  Mathew- 
son  for  the  land,  and  the  court  af  common  pleas  decided  that  as 
Satterlee  was  the  tenant  of  the  plaintiff,  he  conld  not  set  up  a  title 
against  his  landhwi  On  a  wrftof  wor,  this  judgment  was  reversed 
i>y  the  *3upjei»e  oourt,  <on  the  .ground  that  the  relation  of  landlord  and 
tenant  could  not  exist  under  a  Connecticut  title,  Shortly  afterwards, 
.the  legislature  of  Pennsylvania  passed  a  law,  that  under  such  a  title 
the  relation  of  the  landlord  And  tenant  should  exist,  and  the  supreme 
cowjrt  of  the  State  having  decided  that  this  act  was  <valid,  the  ques- 
tion was  brought  before  this  court  by  writ  of  error.  In  their  opinion, 
the  court  say ;  "  We  come  now  to  the  main  question  in  the  cause,  Is 
the  act  which  is  afcyected  to  repugnant  to  any  provision  *f  the  con- 
stitution of  the  United  States  ?  It  is  alleged  to  be  particularly  ao, 
because  it  impairs  the  obligation  of  the  contract  between  the  State 
of  Pennsylvania  and  the  plaintiff;  who  daims  nnder  her  grant,"  && 
The  grant  vested  a  fee-simple  in  the  grantee,  with  all  the 
(  *£81  ]  rights,  #  privileges,  &a  u  Wree  any  of  these  rights  dis- 
turbed or  impaired  by  the  act  under  consideration?  It 
does  not  appear  from  the  record  tibat  they  were  in  any  instance 
denied,  or  ever  drawn  in  qn&tion  " 

The  objection  most  pressed  upon  ttbe  -court  was,  that  the  effect  of 
this  apt  was  to  dewst  rights  which  were  vested  by  law  in  Satterlee. 
"  There  is  certainly  no  part  of  the  constitution  of  the  United  States,* 
the  court  aay, "  which  applies  to  .-a  state  Jaw  of  this  description ;  nor 
we  we  aware  -of  any  4eeisik>n  «rf  this  or  any  cirevdt  court  which  has 
nondemned  such  a  tow  ropon  this  gnaand,  provided  its  effect  he  not 
.to  impair  the  (Obligation  <of  the  <oonJract!"  And  the  court  add,  that  in 
the  case  of  JFJeteher  p.  Peek,  6  CSsasicb,  87,  it  is  nowhere  intimated 
that  a  state  statute*  which  devests  a  rested  right,  is  nepngnant  to  the 
constitution  of  the  United  State*.  There  is  a  strong  analogy  between 
this  case  and  the  one  under  consideration. 

The  effect  ,of  the  act  *rf  Pennsylvania  was  to  defeat  the  title  of 
Satterlee,  folded  upon  the  grant  of  the  State,  it  made  a  title  valid, 
which,  in  that  v<ery  caae,  ibad  been  declaaed  void  by  the  court,  and 
which  gave  the  right  to  Mathewson,  in  £hat  suit,  Against  the  prior 
grant  of  the  /State.  And  tbie  court  admit  that  a  vested  right  was 
devested  by  the  act ;  but  they  say  it  is  not  repugnant  to  the  federal 
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constitution.  The  act  did  not  purport  to  affect  the  grant  which  was 
left  with  its  covenants  untouched;  but  it  created  a  paramount  xightj 
which  took  the  land  against  the  grant 

In  the  case  under  consideration,  the  Warren  Bridge  charter  does 
not  purport  to  repeal  or  in  any  way  affect  "the  complainants'  charter 
But,  like  the  Pennsylvania  act,  in  its  effects  it  devested  the  vested 
rights  of  the  complainants.  Satterlee  was  not  the  immediate  grantee 
of  the  State ;  but  that  could  not  affect  the  principle  involved  in  the 
case.  He  claimed  under  the  grant  of  the  State,  aod  the  fact  that 
there  was  an  intermediate  grantee  between  him  and  .the  State  could 
not  weaken  his  right 

In  the  c^kse  of  Fletcher  v,  Peck,  6  Cranch,  87„  the  legislature  of 
Georgia  attempted  to  annul  its  own  grant  The  law,  under  which 
the  first  grant  was  issued,  was  attempted  /to  be  repealed ;  and  all 
grants  under  it  were  declared  to  he  null  end  void  by  the  second  act 
Here  the  State  acted  directly  upon  the  contract ;  and  the  case  come* 
within  the  rule  that,  to  impair  the  obligation  of  the  contract,  the 
state  law  must  act  upon  the  contract 

The  act  of  the  legislature  complained  of  in  the  case  of  Sturges  v. 
Growninshield,  4  Wheat  122,  4  Cond.  Rep.  409,  had  a  direct 
bearing  upon  the  contract  •  The  question  was,  whether,  [  *  582  j 
under  the  bankrupt  law  of  New  York>,  a  debtor  was  dis- 
charged from  his  obligation  by  a  surrender  of  bis  property ;  and  so  in 
the  case  of  The  Trustees  of  Dartmouth  College  v.  Woodward)  4 
Wheat  518,  4  Cond.  Eep.  426,  the  question  wafij,  whether  the  legis- 
lature could,  without  the  consent  of  the  corporation,  alter  its  charter 
in  a  material  part,  it  being  a  private  corporation. 

In  the  case  of  Tenet  et  a!,  v.  Taylor  et  at.  9  Cranch,  52,  the  un- 
controverted  .doctrine  is  asserted,  that  a  legislature  cannot  repeal  a 
statute  creating  a  private  corporation,  and  thereby  destroy  vested 
rights. 

The  case  of  Green  et  oL  v.  Biddle,  8  Wheat  1,  has  also  been  cited 
to  sustain  the  jurisdiction  of  the  court  in  this  case.  The  court  de- 
cided in  that  case,  that  the  compact,  which  .guaranteed  to  claimant* 
of  land  lying  in  Kentucky,  under  titles  derived  from  Virginia,  .their 
rights  as  they  existed  under  the  laws  of  Virginia,  prohibited  the  State 
of  Kentucky  from  changing  thpse  rights.  In  other  words,  that  Kejo* 
tacky  could  not  alter  the  compact  And  when  this  court  were  called 
on  to  give  effect  to  the  act  of  Kentucky,  which  they  considered  re- 
pu>gnani  to  the  .compact,  they  held  the  provisions  of  the  compact 
paramount  to  the  act 

After  a  careful  examination  of  the  questions  adjudged  by  thin 
court,  they  seem  not  to  have  decided  in  any  c^tse  that  the  contra^  is 


610  SUPREME  COURT  OP  THE  UNITED   STATES. 

Charles  River  Bridge  v.  Warren  Bridge.    11  P. 

impaired,  within  the  meaning  of  the  federal  constitution,  where  the 
action  of  the  State  has  not  been  on  the  contract.  That  thongh  vested 
rights  have  been  devested  under  an  act  of  a  state  legislature,  they  do 
not  consider  that  as  impairing  the  grant  of  the  State,  under  which 
the  property  is  held.  And  this,  it  appears,  is  the  true  distinction,  and 
the  one  which  has  been  kept  in  view  in  the  whole  current  of  adjudi- 
cations by  this  court,  under  the  above  clause  of  the  constitution. 

Had  this  court  established  the  doctrine,  that  where  an  act  of  a  state 
legislature  affected  vested  rights  held  by  a  grant  from  the  State,  the 
act  is  repugnant  to  the  constitution  of  the  United  States,  the  same 
principle  must  have  applied  to  all  vested  rights.  For,  as  has  been 
shown,  the  constitution  of  a  State  gives  the  same  guarantee  of  their 
vested  rights  to  all  its  citizens,  as  to  those  who  claim  directly  under 
grant  from  the  State.  And  who  can  define  the  limit  of  a  jurisdiction 
founded  on  this  principle?  It  would  necessarily  extend  over  the 
legislative  action  of  the  States,  and  control,  to  a  fearful  extent,  the 

exercise  of  their  powers. 
;  *  583  ]  *  The  spirit  of  internal  improvement  pervades  the  whole 
country.  There  is,  perhaps,  no  State  in  the  Union  where. 
important  public  works,  such  as  turnpike  roads,  canals,  railroads, 
bridges,  &c,  are  not  either  contemplated,  or  in  a  state  of  rapid  pro- 
gression. These  cannot  be  carried  on  without  the  frequent  exercise 
of  the  power  to  appropriate  private  property  for  public  use.  Vested 
rights  are  daily  devested  by  this  exercise  of  the  eminent  domain. 
And  if,  in  all  these  cases,  this  court  can  act  as  a  court  of  surpervision 
for  the  correction  of  errors,  its  power  may  be  invoked  in  numberless 
instances.  If  to  take  private  property  impairs  the  obligation  of  the 
contract  under  which  it  is  held,  this  court  may  be  called  to  determine 
in  almost  every  case  where  the  power  is  exercised ;  as  well  where 
compensation  is  made,  as  where  it  is  not  made.  For,  if  this  court 
can  take  jurisdiction  on  this  ground,  every  individual  whose  property 
has  been  taken  has  a  constitutional  right  to  the  judgment  of  this 
court ;  whether  compensation  has  been  made  in  the  mode  required 
by  the  constitution  of  the  State. 

In  ascertaining  the  damages,  the  claimant  has  a  right  to  demand 
a  jury,  and  that  the  damages  shall  be  assessed  in  strict  conformity  to 
the  principles  of  the  law.  To  revise  these  cases,  would  carve  out  for 
this  court  a  new  jurisdiction,  not  contemplated  by  the  constitution, 
and  which  cannot  be  safely  exercised. 

These  are  considerations  which  grow  out  of  our  admirable  system 
of  government,  that  should  lead  the  judicial  tribunals  both  of  the 
federal  and  state  governments  to  mutual  forbearance,  in  the  exercise 
of  doubtful  powers.     The  boundaries  of  their  respective  jurisdictiona 
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can  never,  perhaps,  be  so  clearly  defined  on  certain  questions,  as  to 
free  them  from  doubt  This  remark  is  peculiarly  applicable  to  the 
federal  tribunals,  whose  powers  axe  delegated,  and  consequently  lim- 
ited. The  strength  of  our  political  system  consists  in  its  harmony ; 
and  this*  can  only  be  preserved  by  a  strict  observance  of  the  respective 
powers  of  the  state  and  federal  government.  Believing  that  this 
court  has  no  jurisdiction  in  this  case,  although  I  am  clear  that  the 
merits  are  on  the  side  of  the  complainants,  I  am  in  favor  of  dismiss- 
ing the  bill  for  want  of  jurisdiction. 

Story,  J.,  dissenting. 

This  cause  was  argued  at  a  former  term  of  this  court,  and  having 
been  then  held  under  advisement  by  the  court  for  a  year, 
was,  *upon  a  difference  of  opinion  among  the  judges,  ordered  [  *  584  ] 
to  be  again  argued ;  and  has  accordingly  been  argued  at  the 
present  term. 

The  arguments,  at  the  former  term,  were  conducted  with  great 
learning,  research,  and  ability ;  and  have  been  renewed  with  equal 
learning,  research,  and  ability,  at  the  present  term.  But  the  grounds 
have  been,  in  some  respects,  varied;  and  new  grounds  have  been 
assumed,  which  require  a  distinct  consideration.  I  have  examined 
the  case  with  the  most  anxious  care  and  deliberation,  and  with  all 
the  lights  which  the  researches  of  the  years,  intervening  between  the 
first  and  last  argument,  have  enabled  me  to  obtain ;  and  I  am  free  to 
confess,  that  tbe  opinion  which  I  originally  formed,  after  the  first 
argument,  is  that  which  now  has  my  most  firm  and  unhesitating 
conviction.  The  argument  at  the  present  term,  so  far  from  shaking 
my  confidence  in  it,  has  at  every  step  served  to  confirm  it. 

In  now  delivering  the  results  of  that  opinion,  I  shall  be  compelled 
to  notice  the  principal  arguments  urged  the  other  way ;  and  as  the 
topics  discussed  and  the  objections  raised  have  assumed  various 
forms,  some  of  which  require  distinct  and  others  the  same  answers, 
it  will  be  unavoidable  that  some  repetitions  should  occur  in  the  prog- 
ress of  my  own  reasoning.  My  great  respect  for  the  counsel  who 
have  pressed  them,  and  the  importance  of  the  cause,  will,  I  trust,  be 
thought  a  sufficient  apology  for  the  course  which  I  have,  with  great 
reluctance,  thought  it  necessary  to  pursue. 

Some  of  the  questions  involved  in  the  case  are  of  local  law.  And 
here,  according  to  the  known  principles  of  this  court,  we  are  bound 
to  act  upon  that  local  law,  however  different  from  or  opposite  to  the 
jurisprudence  of  other  States  it  either  is,  or  may  be  supposed  to  be. 
Other  questions  seem  to  belong  exclusively  to  the  jurisdiction  of  the 
state  tribunals,  as  they  turn  upon  a  conflict,  real  or  supposed,  between 
vol.  xii.  46 
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the  state  constitution  and  the  state  laws.  The  only  question,  over 
which  this  court  possesses  jurisdiction  in  this  ease,  (it  being  an  ap- 
peal from  a  state  court  and  not  from  the  circuit  court,)  is,  as  has  been 
stated  at  the  bar,  whether'  the  obligation  of  any  contract  within  the 
true  intent  and  meaning  of  the  constitution  of  the  United  States  has 
been  violated,  as  set  forth  in  the  bill  All  the  other  points  argued  are 
before  us  only  as  they  are  preliminaries  and  incidents  to  this. 

A  question  has,  however,  been  made  as  to  the  jurisdiction  of  this 
court  to  entertain  the  present  writ  of  error.     It  has  been  argued,  that 

this  bridge  has  now  become  a  free  bridge,  and  is  the  property 
[  *  585  ]  *of  the  State  of  Massachusetts;  that  the  State  cannot  be 

made  a  party  defendant  to  any  suit  to  try  its  title  to  the 
bridge ;  and  that  there  is  no  difference  between  a  suit  against  the 
State  directly,  and  against  the  State  indirectly,  through  its  servants 
and  agents.  And  in  further  illustration  of  this  argument,  it  is  said 
that  no  tolls  can  be  claimed  in  this  case  under  the  notion  of  an  im- 
plied trust;  for  the  state  court  has  no  jurisdiction  in  equity  over 
implied  trusts,  but  only  over  express  trusts ;  and,  if  this  court  has  no 
jurisdiction  over  the  principal  subject-matter  of  the  suit,  the  title  to 
the  bridge,  it  can  have  none  over  the  tolls,  which  are  but  incidents. 

My  answer  to  this  objection  will  be  brief  In  the  first  place,  this 
is  a  writ  of  error  from  a  state  court,  under  the  25th  section  of  the 
Judiciary  Act  of  1789,  c.  20 ; l  and  in  such  a  case,  if  there  is  drawn 
in  question  the  construction  of  any  clause  of  the  constitution  of  the 
United  States,  and  the  decision  of  the  state  court  is  against  the 
right  or  title  set  up  under  it,  this  court  has  a  right  to  entertain  the 
suit,  and  decide  the  question,  whoever  may  be  the  parties  to  the 
original  suit,  whether  private  persons  or  the  State  itself  This  was 
decided  in  the  case  of  Cohens  v.  The  State  of  Virginia,  6  Wheat 
264.  In  the  next  place,  the  State  of  Massachusetts  is  not  a  party  on 
the  record  in  this  suit,  and  therefore  the  constitutional  prohibition  of 
commencing  any  suit  against  a  State  does  not  apply ;  for  that  clause 
of  the  constitution  is  strictly  confined  to  the  parties  on  the  record. 
So  it  was  held  in  Osborn  v.  The  Bank  of  the  United  States,  9 
Wheat  738;  and  in  the  Commonwealth  Bank  of  Kentucky  v.  Wis- 
ter,  2  Pert  319,  323.  In  the  next  place,  it  is  no  objection  to  the 
jurisdiction,  even  of  the  circuit  courts  of  the  United  States,  that  the 
defendant  is  a  servant  or  agent  of  the  State,  and  the  act  complained 
of  is  done  under  its  authority,  if  it  be  tortious  and  unconstitutional. 
So  it  was  held  in  the  cases  last  cited.  In  the  next  place,  this  court, 
as  an  appellate  court,  has  nothing  to  do  with  ascertaining  the  nature 


1 1  State  at  Laige,  8$. 


JANUARY  TERM,  1837.  o4& 

■  —       —  —     i 

Charles  Biter  Bridge  *.  Warren  Bridge.    IIP. 

or  extent  of  the  jurisdiction  of  the  state  court  over  any  persons,  or 
parties,  or  subject-matters,  given  by  the  state  laws;  or  as  to  the 
mode  of  exercising  the  same,  except  so  far  as  respects  the  very 
question  arising  under  the  26th  section  of  the  act  of  1789,  c.  20. 

There  are  but  few  facts  in  this  case  which  admit  of  any  centra* 
versy.  The  legislature  of  Massachusetts,  by  an  act  passed  on  the  9th 
of  March,  1785,  incorporated  certain  persons  by  the  name  of  the 
Proprietors  of  the  Charles  River  Bridge,  far  the  purpose  of 
building  *  a  bridge  over  Charles  River,  between  Boston  and  [  *  586  ] 
Charlestown,  and  granted  to  them  the  exclusive  toll  thereof, 
for  forty  years  from  the  time  of  the  first  opening  of  the  bridge  for 
passengers*  The  bridge  was.  built  and  opened  for  passengers,  in 
June,  1786.  In  March)  1792,  another  corporation  was  created  by  ther 
legislature,  for  the  purpose  of  building  a  bridge  over  Charles  River, 
from  the  westerly  part  of  Boston  to  Cambridge ;  and  on  that  occa- 
sion the  legislature,  taking  into  consideration  the  probable  diminu- 
tion of  the  profits  of  the  Charles  River  Bridge,  extended  the  grant 
of  the  proprietors  of  the  latter  bridge  to  seventy  years  from  the  first 
opening  of  it  for  passengers.  The  proprietors  have,  under  these 
grants,  ever  since  continued  to  possess  and  enjoy  the  emoluments 
arising  from  the  tolls  taken  for  travel  over  the  bridge ;  and  it  has 
proved  a  very  profitable  concern. 

In  March,  1828,  the  legislature  created  a  corporation,  called  the 
Proprietors  of  the  Warren  Bridge,  for  the  purpose  of  erecting 
another  bridge  across  Charles  River,  between  Boston  and  Charles- 
town.  The  termini  of  the  last  bridge,  (which  has  been  since  erected, 
and  was,  at  the  commencement  of  this  suit,  in  the  full  receipt  of  toll, 
and  is  now  a  free  bridge,)  are  so  very  near  to  that  of  Charles  River 
Bridge,  that,  for  all  practical  purposes,  they  may  be  taken  to  be  iden- 
ticaL  The  same  travel  is  accommodated  by  each  bridge,  and  neces* 
sarily  approaches  to  a  point,  before  it  reaches  either,  which  is  nearly 
equidistant  from  each.  In  short,  it  is  impossible,  in  a  practical 
view,  and  so  was  admitted  at  the  argument,  to  distinguish  this  case 
from  one  where  the  bridges  are  contiguous  from  the  beginning  to 
the  end. 

The  present  bill  is  filed  by  the  proprietors  of  Charles  River 
Bridge,  against  the  proprietors  of  Warren  Bridge,  for  an  injunction, 
and  other  relief,  founded  upon  the  allegation  that  the  erection  of  the 
Warren  Bridge,  under  the  circumstances,  is  a  violation  of  their 
chartered  rights,  and  so  is  void  by  the  constitution  of  Massachusetts, 
and  by  the  constitution  of  the  United  States.  The  judges  of  the 
supreme  judicial  court  of  Massachusetts,  were  (as  is  well  known) 
equally  divided  in  opinion  upon  the  main  points  in  the  cause ;  and, 
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therefore,  a  pro  formd  decree  was  entered,  with  a  view  to  bring 
before  this  court  the  great  and  grave  question,  whether  the  legislature 
of  Massachusetts,  in  the  grant  of  the  charter  of  the  Warren  Bridge, 
has  violated  the  obligation  of  the  constitution  of  the  United  States? 
If  the  legislature  has  done  so,  by  mistake  or  inadvertence,  I  am  quite 
sure  that  it  will  be  the  last  to  insist  upon  maintaining  its  own  act 

It  has  that  stake  in  the  Union,  and  in  the  maintenance  of 
[  *  587  ]  the  constitutional  *  rights  of  its  own  citizens,  which  will,  I 

trust,  ever  be  found  paramount  to  all  local  interests,  feelings, 
and  prejudices,  to  the  pride  of  power,  and  to  the  pride  of  opinion. 

In  order  to  come  to  any  just  conclusion  in  regard  to  the  only 
question  which  this  court,  sitting  as  an  appellate  court,  has  a  right 
to  entertain  upon  a  writ  of  error  to  a  state  court,  it  will  be  necessary 
to  ascertain  what  are  the  rights  conferred  on  the  proprietors  of 
Charles  River  Bridge  by  the  act  of  incorporation.  The  act  is  cer- 
tainly not  drawn  with  any  commendable  accuracy.  But  it  is  difficult, 
upon  any  principles  of  common  reasoning,  to  mistake  its  real  purport 
and  object  It  is  entitled,  "  An  act  for  incorporating  certain  persons, 
for  the  purpose  of  building  a  bridge  over  Charles  River,  between 
Boston  and  Charlestown,  and  supporting  the  same  during  the  term 
of  forty  years."  Yet  it  nowhere,  in  terms,  in  any  of  the  enacting 
clauses,  confers  any  authority  upon  the  corporation,  thus  created,  to 
build  any  such  bridge ;  nor  does  it  state  in  what  particular  place  the 
bridge  shall  commence  or  terminate  on  either  side  of  the  river,  ex- 
cept by  inference  and  implication  from  the  preamble.  I  mention 
this  at  the  threshold  of  the  present  inquiry,  as  an  irresistible  proof 
that  the  court  must,  in  the  construction  of  this  very  act  of  incorpo- 
ration, resort  to  the  common  principles  of  interpretation,  and  imply 
and  presume  things,  which  the  legislature  has  not  expressly  declared. 
If  the  court  were  not  at  liberty  so  to  do,  there  would  be  an  end  of 
the  cause. 

The  act  begins  by  reciting,  that  "  the  erecting  of  a  bridge  over 
Charles  River,  in  a  place  where  the  ferry  between  Boston  and  Charles- 
town  is  now  kept,  will  be  of  great  public  utility,  and  Thomas  Rus- 
sell and  others,  having  petitioned,  &c.,  for  the  act  of  incorporation, 
to  empower  them  to  build  said  bridge,  and  many  other  persons, 
under  the  expectation  of  such  an  act,  have  subscribed  to  a  fund  for 
executing  and  completing  the  aforesaid  purpose."  It  then  proceeds 
to  enact  that  the  proprietors  of  the  fund  or  stock  shall  be  a  corpora- 
tion under  the  name  of  the  Proprietors  of  Charles  River  Bridge ; 
and  it  gives  them  the  usual  powers  of  corporations,  such  as  the  power 
to  sue  and  be  sued,  &c  In  the  next  section,  it  provides  for  the  or- 
ganization of  the  corporation,  for  choosing  officers ;  for  establishing 
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roles  and  regulations  for  the  corporation ;  and  for  effecting,  complet- 
ing, and  executing  the  purpose  aforesaid  In  the  next  section,  "  for 
the  purpose  of  reimbursing  the  said  proprietors  the  money  expended 
in  building  and  supporting  the  said  bridge,"  it  provides  that 
a  *  toll  be,  and  thereby  is  granted  and  established,  for  the  [  *  588  ] 
sole  benefit  of  the  proprietors,  for  forty  years  from  the  open- 
ing of  the  bridge  for  travel,  according  to  certain  specified  rates.  In 
the  next  section,  it  provides,  that  the  bridge  shall  be  well  built,  at 
least  forty  feet  wide,  of  sound  and  suitable  materials,  with  a  con- 
venient draw  or  passage  way  for  ships  and  vessels,  &c ;  and  "that 
the  same  shall  be  kept  in  good,  safe,  and  passable  repair  for  the  term 
aforesaid,  and,  at  the  end  of  the  said  term,  the  said  bridge  shall  be  left 
in  like  repair."  Certain  other  provisions  are  also  made,  as  to  lighting 
the  bridge,  erecting  a  toll-board,  lifting  the  draw  for  all  ships  and 
vessels,  without  toll  or  pay,"  &c,  &c  The  next  section  declares, 
that,  after  the  tolls  shall  commence,  the  proprietors  "  shall  annually 
pay  to  Harvard  College,  or  University,  the  sum  of  £200  during  the 
said  term  of  forty  years ;  and,  at  the  end  of  the  said  term,  the  said 
bridge  shall  revert  to,  and  be  the  property  of  the  commonwealth, 
saving  to  the  said  college  or  university,  a  reasonable  and  annual 
compensation  for  the  annual  income  of  the  ferry,  which  they  might 
have  received  had  not  such  bridge  been  erected."  The  next  and  last 
section  of  the  act  declares  the  act  void,  unless  the  bridge  should  be 
built  within  three  years  from  the  passing  of  the  act 

Such  is  the  substance  of  the  charter  of  incorporation,  which  the 
court  is  called  upon  to  construe.  But,  before  we  can  properly  enter 
upon  the  consideration  of  this  subject,  a  preliminary  inquiry  is  pre- 
sented as  to  the  proper  rules  of  interpretation  applicable  to  the  char- 
ter. Is  the  charter  to  receive  a  strict  or  a  liberal  construction  ?  Are 
any  implications  to  be  made,  beyond  the  express  terms  ?  And  if  so, 
to  what  extent  are  they  justifiable  by  the  principles  of  law  ?  No 
one  doubts,  that  the  charter  is  a  contract,  and  a  grant ;  and  that  it  is 
to  receive  such  a  construction  as  belong  to  contracts  and  grants,  as 
contradistinguished  from  mere  laws.  But  the  argument  has  been 
pressed  here,  with  unwonted  earnestness  ;  and  it  seems  to  have  had 
an  irresistible  influence  elsewhere;  that  this  charter  is  to  be  con- 
strued as  a  royal  grant,  and  that  such  grants  are  always  construed 
with  a  stern  and  parsimonious  strictness.  Indeed,  it  seems  tacitly 
conceded  that  unless  such  a  strict  construction  is  to  prevail,  (and  it 
is  insisted  on  as  the  positive  dictate  of  the  common  law,)  there  is 
infinite  danger  to  the  defence  assumed  on  behalf,  of  the  Warren 
Bridge  proprietors.  Under  such  circumstances,  I  feel  myself  con- 
strained to  go  at  large  into  the  doctrine  of  the  common  law  in 
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respect  to  royal  grants,  because  I  cannot  help  thinking, 
[  *  589  ]  that,  upon  this  point,  very  great  errors  *  of  opinion  have 

crept  into  the  argument.  A  single  insulated  position  seems 
to  have  been  taken  as  a  general  axiom.  In  my  own  view  of  the  case, 
I  should  not  have  attached  so  much  importance  to  the  inquiry.  But 
it  is  now  fit  that  it  should  be  sifted  to  the  bottom. 

It  is  a  well-known  rule  in  the  construction  of  private  grants,  if  the 
meaning  of  the  words  be  doubtful,  to  construe  them  most  strongly 
against  the  grantor.  But  it  is  said  that  an  opposite  rule  prevails  in 
eases  of  grants  by  the  king ;  for  where  there  is  any  doubt,  the  con- 
struction is  made  most  favorably  for  the  king,  and  against  the  grantee. 
The  rule  is  not  disputed.  But  it  is  a  rule  of  very  limited  application. 
To  what  cases  does  it  apply  ?  To  such  cases  only  where  there  is  a 
real  doubt ;  where  the  grant  admits  of  two  interpretations,  one  of 
which  is  more  extensive,  and  the  other  more  restricted ;  so  that  a 
choice  is  fairly  open,  and  either  may  be  adopted  without  any  violation 
of  the  apparent  objects  of  the  grant.  If  the  king's  grant  admits  of 
two  interpretations,  one  of  which  will  make  it  utterly  void  and  worth- 
less, and  the  other  will  give  it  a  reasonable  effect,  then  the  latter  is 
to  prevail,  for  the  reason,  (says  the  common  law,)  "  that  it  will  be 
more  for  the  benefit  of  the  subject,  and  the  honor  of  the  king,  which 
is  to  be  more  regarded  than  his  profit."  Com.  Dig.  Grant,  G.  12 ;  9 
Co.  R.  131,  a ;  10  Co.  R.  67,  b ;  6  Co.  R.  6.  And  in  every  case  the 
rule  is  made  to  bend  to  the  real  justice  and  integrity  of  the  case. 
No  strained  or  extravagant  construction  is  to  be  made  in  favor  of  the 
king.  And  if  the  intention  of  the  grant  is  obvious,  a  fair  and  liberal 
interpretation  of  its  terms  is  enforced.  The  rule  itself  is  also  ex- 
pressly dispensed  with  in  all  cases  where  the  grant  appears  upou  its 
face  to  flow,  not  from  the  solicitation  of  the  subject,  but  from  the 
special  grace,  certain  knowledge,  and  mere  motion  of  the  crown,  or, 
as  it  stands  in  the  old  royal  patents,  ex  speciali  gratid,  certd  scientid, 
et  ex  mero  motu  regis;  (see  Arthur  Legate's  case,  10  Co.  R.  109, 
112.  b;  Sir  John  Molyn's  case,  6  Co.  R.  5;  2  Black.  Coram.  347; 
Com.  Dig.  Grant,  G.  12 ;)  and  these  words  are  accordingly  inserted 
in  most  of  the  modern  grants  of  the  crown,  in  order  to  exclude  any 
narrow  construction  of  them.  So  the  court  admitted  the  doctrine  to 
be  in  Attorney-General  v.  Lord  Eardly,  8  Price,  69.  But  what  is  a 
most  important  qualification  of  the  rule,  it  never  did  apply  to  grants 
made  for  a  valuable  consideration  by  the  crown  ;  for,  in  such  grants, 

the  same  rule  has  always  prevailed,  as  in  cases  between 
(  *  590  ]  subjects.     The  mere  grant  of  a  bounty  *  of  the  king  may 

properly  be  restricted  to  its  obvious  intent.  But  the  con 
tracts  of  the  king  for  value  are  liberally  expounded,  that  the  dignity 
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aad  justice  of  the  government  may  never  be  jeoparded  by  petty  eva- 
sions, and  technical  subtleties. 

I  shall  not  go  over  all  the  cases  in  the  books  which  recognize  these 
principles,  although  they  are  abundant.  Many  of  them  will  be  found 
collected  in  Bacon's  Abridgment,  Prerogative,  F.  2,  pp.  603  to  604 ;  in 
Comyn's  Digest,  Grant,  G.  12 ;  and  in  Chitty  on  the  Prerogatives  of 
the  Crown,  o.  16,  §  3.  But  I  shall  dwell  on  some  of  the  more  prom- 
inent, and  especially  on  those  which  have  been  mainly  relied  on  by 
the  defendants,  beeause,  in  my  bumble  judgment,  they  teach  a  very 
different  doctrine  from  what  has  been  insisted  on*  Lord. Coke,  in  bis 
Commentary  on  the  Statute  of  Quo  Warranto,  18  Edw.  I.,  makes 
this  notable  remark  :  "  Here  is  an  excellent  rule  for  construction  of 
the  king's  patents,  not  only  of  liberties,  but  of  lands,  tenements,  and 
other  things,  which  be  may  lawfully  grant,  that  they  have  no  strict 
or  narrow  interpretation  for  the  overthrowing  of  them,  sed  secundum 
earundum  plenitudinem  judicentur;  that  is,  to  have  a  liberal  and  fa* 
vorable  construction  for  the  making  them  available  in  law,  usque  ad 
plenitudinem,  for  the  honor  of  the  king."  Surely,  no  lawyer  would 
contend  for  a  more  beneficent  or  more  broad  exposition  of  any  grant 
whatsoever  than  this. 

So,  in  respect  to  implications  in  cases  of  royal  grants,  there  is  not 
the  slightest  difficulty,  either  upon  authority  or  principle,  in  giving 
them  a  large  effect,  so  as  to  include  things  which  are  capable  of  being 
the  subject  of  a  distinct  grant  A  very  remarkable  instance  of  this 
sort  arose  under  the  Statute  of  Prerogative,  17  Edw.  II.  Stat  2,  c.  15, 
which  declared  that  when  the  king  granteth  to  any  a  manor  or  land, 
with  the  appurtenances,  unless  he  makes  express  mention  in  the  deed, 
in  writing,  of  advowsons,  &c.,  belonging  to  such  manor,  then  the  king 
reserveth  to  himself  such. advowsons.  Here,  the  statute  itself  pre- 
scribed a  strict  rule  of  interpretation.*  Yet,  in  Whistler's  case,  10 
Co.  R.  63,  it  was  held  that  a  royal  grant  of  a  manor,  with  the  appur- 
tenances, in  as  ample  a  manner  as  it  came  to  the  king's  hands,  con- 
veyed an  advowson,  which  was  appendant  to  the  manor,  by  implication 
from  the  words  actually  used,  and  the  apparent  intent  This  was 
certainly  a  very  strong  case  of  raising  an  implication  from  words  sus- 
ceptible of  different  interpretations,  where  the  statute  had  furnished 
a  positive  rule  for  a  narrow  construction,  excluding  the 
*  advowson.  So,  it  has  been  decided  that  if  the  king  grants  [  *  591  ] 
a  messuage,  and  all  lands  spectantes,  aut  cum  eo  dismissas, 
lands  which  have  been  enjoyed  with  it  for  a  convenient  time,  pass ; 
2  Rolle's  Abridg.  186.  C.  25, 30 ;  Cro.  Car.  169 ;  Chitty  on  the  Prerog- 


*8.  P.  in  Atty. -General  v.  Sitwell,  1  Younge's  Rep.  583. 
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atives,  c.  16,  §  3,  p.  393 ;  Com.  Dig.  Grant,  G.  5.  In  short,  wherever 
the  intent  from  the  words  is  clear,  or  possesses  a  reasonable  certainty, 
the  same  construction  prevails  in  crown  grants  as  in  private  grants, 
especially  where  the  grant  is  presumed  to  be  from  the  voluntary 
bounty  of  the  crown,  and  not  from  the  representation  of  the  subject 

It  has  been  supposed  in  the  argument  that  there  is  a  distinction  be- 
tween grants  of  lands  held  by  the  king,  and  grants  of  franchises  which 
are  matters  of  prerogative,  and  held  by  the  crown  for  the  benefit  of 
the  public,  as  flowers  of  prerogative.  I  know  of  no  such  distinction ; 
and  Lord  Coke,  in  the  passage  already  cited,  expressly  excludes  it,  for 
he  insists  that  the  same  liberal  rule  of  interpretation  is  to  be  applied 
to  cases  of  grants  of  liberties,  as  to  cases  of  grants  of  lands. 

I  am  aware  that  Mr.  Justice  Blackstone,  in  his  Commentaries,  2 
Black.  Com.  347,  has  laid  down  some  rules  apparently  varying  from 
what  has  been  stated.  He  says :  "  The  manner  of  granting  by  the 
king  does  not  more  differ  from  that  by  a  subject,  than  the  construction 
of  his  grants  when  made.  1.  A  grant  made  by  the  king  at  the  suit 
of  the  grantee,  shall  be  taken  most  beneficially  for  the  king,  and 
against  the  party ;  whereas  the  grant  of  a  subject  is  construed  most 
strongly  against  the  grantor,  &c.  2.  A  subject's  grant  shall  be  con- 
strued to  include  many  things  besides  what  are  expressed,  if  neces- 
sary for  the  operation  of  the  grant.  Therefore,  in  a  private  grant  of 
the  profits  of  land  for  one  year,  free  ingress,  egress,  and  regress,  to  cut 
and  carry  away  those  profits,  are  also  inclusively  granted,  &c  But 
the  king's  grant  shall  not  enure  to  any  other  intent  than  that  which 
is  precisely  expressed  in  the  grant.  As  if  he  grants  land  to  an  alien, 
it  operates  nothing ;  for  such  a  grant  shall  not  enure  to  make  him  a 
denizen,  that  so  he  may  be  capable  to  take  by  the  grant."  Now,  in 
relation  to  the  last  position,  there  is  nothing  strange  or  unnatural  in 
holding  that  a  crown  grant  shall  not  enure  to  a  totally  different  pur- 
pose from  that  which  is  expressed,  or  to  a  double  intent,  when  all  its 
terms  are  satisfied  by  a  single  intent.  It  is  one  thing  to  grant  land 
to  an  alien,  and  quite  a  different  thing  to  make  him  a  denizen.  The 
one  is  not  an  incident  to  the  other,  nor  does  it  naturally  flow  from 
it  The  king  may  be  willing  to  grant  land  to  an  alien  when 
[  *  592  ]  *  he  may  not  be  willing  to  give  him  all  the  privileges  of  a 
subject.  It  is  well  known  that  an  alien  may  take  land  by 
grant,  and  may  hold  it  against  every  person  but  the  king,  and  it  does 
not  go  to  the  latter  until  office  found ;  so  that  in  the  mean  time,  an 
alienation  by  the  alien  will  be  good.  A  grant,  therefore,  to  an  alien, 
is  not  utterly  void.  It  takes  effect,  though  it  is  not  indefeasible.  And, 
in  this  respect,  there  does  not  seem  any  difference  between  a  grant  by 
a  private  person,  and  by  the  crown  :  for  the  grant  of  the  latter  takes 
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effect,  though  it  is  liable  to  be  defeated.  See  Com.  Dig.  Alien,  C. 
4  ;  1  Leon.  47 ;  4  Leon.  82.  The  question  in  such  cases  is  not 
whether  there  may  not  be  implications  in  a  crown  grant,  but  whether 
a  totally  different  effect  shall  be  given  to  a  crown  grant  from  what  its 
terms  purport.  The  same  principle  was  acted  upon  in  Englefield's 
case,  7  Coke,  R.  14,  a.  There  the  crown  had  demised  certain  lands 
which  were  forfeited  by  a  tenant  for  life  by  attainder,  to  certain  per- 
sons for  forty  years ;  and  the  crown  being  entitled  to  a  condition 
which  would  defeat  the  remainder  over  after  the  death  of  the  person 
attainted,  tendered  performance  of  the  condition  to  the  remainder- 
man, who  was  a  stranger  to  the  demise,  and  he  contended  that  by 
the  demise  the  condition  was  suspended.  And  it  was  held  that  the 
demise  should  not  operate  to  a  double  intent,  namely,  to  pass  the 
term,  and  also,  in  favor  of  a  stranger,  to  suspend  the  condition ;  for 
(it  was  said)  4i  the  grant  of  the  crown  shall  be  taken  according  to  the 
express  intention  comprehended  in  the  grant,  and  shall  not  extend  to 
any  other  thing  by  construction  or  implication  which  doth  not  appear 
by  the  grant  that  the  intent  did  extend  to,"  though  it  might  have 
been  different  in  the  case  of  a  subject. 

In  regard  to  the  other  position  of  Mr.  Justice  Blackstone,  it  may  be 
supposed  that  he  means  to  assert  that  in  a  crown  grant  of  the  profits 
of  land  for  a  year,  free  ingress,  egress,  and  regress,  to  take  the  profits, 
are  not  included  by  implication,  as  they  would  be  in  a  subject's  grant 
If  such  be  his  meaning,  he  is  certainly  under  a  mistake.  The  same 
construction  would  be  put  upon  each ;  for  otherwise  nothing  would 
pass  by  the  grant  It  is  a  principle  of  common  sense,  as  well  as  of 
law,  that  when  a  thing  is  granted,  whatever  is  necessary  to  its  enjoy- 
ment is  granted  also.  It  is  not  presumed  that  the  king  means  to 
make  a  void  grant;  and,  therefore,  if  it  admits  of  two  constructions, 
that  shall  be  followed  which  will  secure  its  validity  and  operation. 
In  Comyn's  Digest,  Com.  Dig.  Grant,  E.  11  Co.  Litt  56  a,  a  case  is 
cited  from  the  Year  Book  1  Hen.  4,  5 ;  (it  should  be  6,  a,) 
that  if  there  be  a  grant  of  land,  cum  pertinenliis,'  *  to  which  [  *  593  ] 
common  is  appendant,  the  common  passes  as  an  incident, 
even  though  it  be  the  grant  of  the  king.  So,  it  is  said  in  the  same 
case,  if  the  king  grant  to  me  the  foundation  of  an  abbey,  the  corody 
passes.  So,  if  the  king  grant  to  me  a  fair,  I  shall  have  a  court  of 
Piepoudre  as  incident  thereto.  And  there  are  other  cases  in  the 
books  to  the  same  effect  See  Bac.  Abridg.  Prerogative,  F.  2,  p. 
602 ;  Comyn's  Dig.  Grant,  G.  12 ;  Lord  Chandos's  case,  6  Co.  R.  55 ; 
Sir  Robert  Atkyn's  case,  1  Vent  399,  409 ;  9  Co.  R.  29,  30.  Finch, 
in  his  treatise  on  the  law,  contains  nothing  beyond  the  common  au- 
thorities ;  Finch's  Law,  b.  2,  c.  2,  p.  24,  edit  1613 :  Cro.  Eliz.  591 ; 
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Per  Popham,  C.  J.,  17  Vin.  Abridg.  Prerogative,  O.  c  pL  13 ;  ConL 
Dig.  Franchise,  C.  2 ;  Inst  282. 

Lord  Coke,  after  stating  the  decision  of  Sir  John  Molyn's  case, 
6  Co.  R.  6,  adds  these  words :  u  Note  the  gravity  of  the  ancient 
sages  of  the  law  to  construe  the  king's  grants  beneficially  for  his 
honor,  and  not  to  make  any  strict  or  literal  construction  in  subver- 
sion of  such  grants."  This  is  an  admonition,  in  my  humble  judg- 
ment, very  fit  to  be  remembered  and  acted  upon  by  all  judges,  who 
are  called  upon  to  interpose  between  the  government  and  the  citizen 
in  cases  of  public  grants.  Legat's  case,  10  Co.  R.  109,  contains 
nothing  that  in  the  slightest  degree  impugns  the  general  doctrine 
here  contended  for.  It  proceeded  upon  a  plain  interpretation  of  the 
very  words  of  the  grant;  and  no  implications  were  necessary  or 
proper,  to  give  it  its  full  effect. 

The  case  of  the  Royal  Fishery  of  the  Banne,  decided  in  Ireland, 
in  the  privy  council  in  8th  James  L,  Davies's  Rep.  149,  has  been  much 
relied  on  to  establish  the  point  that  the  king's  grant  shall  pass  nothing 
by  implication.  That  case,  upon  its  actual  circumstances,  justifies 
no  such  sweeping  conclusion.  The  king  was  owner  of  a  royal  fish- 
ery in  gross,  (which  is  material,)  on  the  River  Banne,  in  navigable 
Waters,  where  the  tide  ebbed  and  flqwed,  about  two  leagues  from  the 
sea ;  and  he  granted  to  Sir  R.  M'D.  the  territory  of  Rout,  which  is 
parcel  of  the  county  of  Antrim,  and  adjoining  to  the  River  Banne, 
in  that  part  where  the  said  fishery  is ;  the  grant  containing  the  fol- 
lowing words  t  "  Omnia  castra,  messuagia,  &c,  &c.>  piscarias,  pisca- 
tiones,  aquas,  aquarum  cursus,  &c.,  ac  omnia  alia  hereditaments  in 
vel  infra  dictum,  territorium  de  Rout,  in  comitatu  Antrim,  exceptis, 
et  ex  hac  concessione  nobis  heredibus  et  successoribus  nostris  rescr- 
vatis  tribus  partibus  piscationibus  fluminiB  de  Banne."  The  question 
was,  whether  the  grant  passed  the  royal  fishery  in  the 
[  *  594  ]  *  Banne  to  the  grantee  ?  And  it  was  held,  that  it  did  not ; 
first,  because  the  River  Banne,  so  far  as  the  sea  ebbs  and 
flows,  is  a  royal  navigable  river,  and  the  fishery  there  a  royal  fishery ; 
secondly,  because  no  part  of  this  royal  fishery  could  pass  by  the  grant 
of  the  land  adjoining,  and  by  the  general  grant  of  all  the  fisheries, 
[in  or  within  the  territory  of  Rout ;  ]  for  this  royal  fishery  is  not  ap- 
purtenant to  the  land,  but  is  a  fishery  in  gross,  and  parcel  of  the  in- 
heritance of  the  crown  itself;  and  general  words  in  the  king's  grant 
shall  not  pass  such  special  royalty,  which  belongs  to  the  crown  by 
prerogative ;  thirdly,  that  by  the  exception  in  the  grant  of  three  parts 
of  this  fishery,  the  other  fourth  part  of  this  fishery  did  not  pass  by 
this  grant,  for  the  king's  grant  shall  pass  nothing  by  implication ;  and 
for  this  was  cited  2  Hen.  7, 13. 
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Now,  there  is  nothing  in  this  ease  which  is  not  easily  explicable 
upon  the  common  principles  of  interpretation.  The  fishery  was  a 
royal  fishery  in  gross,  and  not  appurtenant  to  the  territory  of  Rout 
Ward  t>.  Cresswell,  Willes,  265.  The  terms  of  the  grant  were  of 
all  fisheries  in  and  within  this  territory ;  and  this  excluded  any  fish- 
ery not  within  it,  or  not  appurtenant  to  it  The  premises,  then, 
clearly  did  not,  upon  any  just  construction,  convey  the  fishery  in 
question,  for  it  was  not  within  the  territory.  The  only  remaining 
question  was  whether  the  exception  of  three  quarters  would,  by  im- 
plication, carry  the  fourth  part  which  was  not  excepted;  that  is, 
whether  terms  of  exception  in  a  crown  grant  should  be  construed  to 
be  terms  of  grant  and  not  of  exception.  It  is  certainly  no  harsh 
application  of  the  common  rules  of  interpretation  to  hold  that  an 
implication  which  required  such  a  chbnge  in  the  natural  meaning 
of  the  words,  ought  not  to  be  allowed  to  the  prejudice  of  the  crown. 
Non  constat^  that  the  king  might  not  have  supposed,  at  the  time  of 
the  grant,  that  he  was  owner  of  three  parts  only  of  the  fishery,  and 
not  of  the  fourth  part  This  case  of  the  fishery  of  the  Banne  was 
cited  and  commented  on  by  Mr.  Justice  Bayley,  in  delivering  the 
opinion  of  the  court  in  the  case  of  the  Duke  of  Somerset  v.  Fogwell, 
5  Barn.  &  Cress.  875  and  885,  and  the  same  view  was  taken  of  the 
grounds  of  the  decision,  which  has  been  here  stated;  the  learned 
judge  adding,  that  it  was  further  agreed  in  that  case,  that  the  grant 
of  the  king  passes  nothing  by  implication,  by  which  he  must  be  un- 
derstood to  mean  nothing  which  its  terms  do  not,  fairly  and  reason- 
ably construed,  embrace  as  a  portion  of  or  incident  to  the  subject- 
matter  of  the  grant 

As  to  the  case  cited  from  2  Hen.  VII.  13,  (which  was  the 
sole  authority  *  relied  on,)  it  turned  upon  a  very  different  [  *  595  ] 
principle.  There  the  king,  by  letters-patent,  granted  to  a 
man  that  he  might  give  twenty  marks  annual  rent  to  a  certain  chap- 
lain to  pray  for  souls,  &c* ;  and  the  question  was,  whether  the  grant 
was  not  void  for  uncertainty,  as  no  chaplain  was  named.  And  the 
principal  stress  of  the  argument  seems  to  have  been,  whether  this 
license  should  be  construed  to  create  or  enable  the  grantee  to  create 
a  corporation  capable  of  taking  the  rent  In  the  argument,  it  was 
asserted  that  the  king's  grants  should  not  be  construed,  by  implica- 
tion, to  create  a  corporation,  or  to  enure  to  a  double  intent  In  point 
of  fact,  however,  I  find,  (Chronica  Juridicialia,  p.  141,)  that  neither 
of  the  persons,  whose  opinions  are  stated  in  the  case,  was  a  judge  at 
the  time  of  the  argument,  nor  does  it  appear  what  the  decision  was ; 
so  that  the  whole  report  is  but  the  argument  of  counsel  The  same 
case  is  fully  reported  by  Lord  Coke,  in  the  case  of  Sutton's  Hospital, 
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10  Co.  Rep.  27,  28,  who  says  that  he  had  seen  the  original  record, 
and  who  gives  the  opinions  of  the  judges  at  large,  by  which  it 
appears  that  the  grant  was  held  valid.  And  so  says  Lord  Coke: 
w  Note,  reader,  this  grant  of  the  king  enures  to  these  intents,  namely, 
to  make  an  incorporation ;  to  make  a  succession ;  and  to  grant  a 
rent."  So  that  here  we  have  a  case,  not  only  of  a  royal  grant  being 
construed  liberally,  but  divers  implications  being  made  not  at  all 
founded  in  the  express  terms  of  the  grant.  The  reason  of  which 
was,  (as  Lord  Coke  says,)  because  the  king's  charter  made  for  the 
erection  of  pious  and  charitable  works,  shall  be  always  taken  in  the 
most  favorable  and  beneficial  sense.  This  case  was  recognized  by 
the  judges  as  sound  law,  in  the  case  of  Sutton's  Hospital.  And  it 
%  was  clearly  admitted  by  the  judges,  that  in  a  charter  of  incorporation 
by  the  crown,  all  the  incidents  to  a  corporation  were  tacitly  annexed, 
although  not  named ;  as  the  right  to  sue  and  be  sued ;  to  purchase, 
hold,  and  alien  lands ;  to  make  by-laws,  &c,  &c.  And  if  power  is 
expressly  given  to  purchase,  but  no  clause  to  alien,  the  latter  follows 
by  implication,  as  an  incident ;  Comyn's  Dig.  Franchise,  F.  6,  F.  10, 
F.  15.  It  is  very  difficult  to  affirm  in  the  teeth  of  such  authorities, 
that  in  the  king's  grants  nothing  is  to  be  taken  by  implication,  as  is 
gravely  asserted  in  the  case  in  Davies's  Reports,  149.  The  case  cited 
to  support  it  is  directly  against  it  In  truth,  it  is  obvious  that  the 
learned  judges  mistook  the  mere  arguments  of  counsel,  for  the  solemn 
opinions  of  the  court    And  the  case,  as  decided,  is  a  direct  authority 

the  other  way. 
[  *  596  ]       *  The  case  of  Blankley  v.  Winstanley,  3  T.  R.  279,  has 

also  been  relied  on  for  the  same  purpose.  But  it  has  noth- 
ing to  do  with  the  point  The  court  there  held  that  by  the  saving  in 
the  very  body  of  the  charter,  the  concurrent  jurisdiction  of  the  county 
magistrates  was  preserved.  There  was  nothing  said  by  the  court,  in 
respect  to  the  implications  in  crown  grants.  The  whole  argument 
turned  upon  the  meaning  of  the  express  clauses. 

Much  reliance  has  also  been  placed  upon  the  language  of  Lord 
Stowell  in  The  Elsebe,  5  Rob.  173.  The  main  question  in  that  case 
was  whether  the  crown  had  a  right  to  release  captured  property 
before  adjudication,  without  the  consent  of  the  captors.  That  ques- 
tion depended  upon  the  effect  of  the  king's  orders  in  council,  his 
proclamation,  and  the  parliamentary  prize  act ;  for,  independently  of 
these  acts,  it  was  clear  that  all  captured  property,  jure  belli,  belonged 
to  the  crown,  and  was  subject  to  its  sole  disposal.  Lord  S  to  well, 
whose  eminent  qualifications  as  a  judge  entitle  him  to  great  rever- 
ence, on  that  occasion,  said :  "A  general  presumption  arising  from 
these  considerations  is,  that  government  does  not  mean  *o  devest 
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itself  of  ibis  universal  attribute  of  sovereignty  conferred  for  such 
purposes,  (to  be  used  for  peace,  as  well  as  war,)  unless  it  is  so  clearly 
and  unequivocally  expressed.  In  conjunction  with  this  universal 
presumption,  must  be  taken,  also,  the  wise  policy  of  our  own  pecu- 
liar law,  which  interprets  the  grants  of  the  crown  in  this  respect,  by 
other  rules  than  those  which  are  applicable  in  the  construction  of 
the  grants  of  individuals.  Against  an  individual  it  is  presumed  that 
he  meant  to  convey  a  benefit,  with  the  utmost  liberality  that  his  words 
will  bear.  It  is  indifferent  to  the  public  in  which  person  an  interest 
remains,  whether  in  the  grantor  or  the  taker.  With  regard  to  the 
grant  of  the  sovereign,  it  is  far  otherwise.  It  is  not  held  by  the  sov- 
ereign himself  as  private  property,  and  no  alienation  shall  be  pre- 
sumed, except  what  is  clearly  and  indisputably  expressed."  Now, 
the  right  of  the  captors  in  that  case,  was  given  by  the  .words  of  the 
king's  order  in  council  only.  It  was  a  right  to  seize  and  bring  in  for 
adjudication.  The  right  to  seize  then  was  given,  and  the  duty  to 
bring  in  for  adjudication  was  imposed.  If  nothing  more  had  ex- 
isted, it  would  be  clear  that  the  crown  would  have  the  general  prop- 
erty in  the  captures.  Then,  again,  the  prize  act  and  prize  proclama- 
tion gave  to  the  captors  a  right  in  the  property  after  adjudication,  as 
lawful  prize,  and  not  before.  This  very  limitation  naturally  implied, 
that  until  adjudication  they  had  no  right  in  the  property. 
•  And  this  is  the  ground  upon  which  Lord  Stowell  placed  [  *  597  J 
his  judgment,  as  the  clear  result  of  a  reasonable  interpreta- 
tion of  these  acts,  declining  to  rely  on  any  reasoning  from  considera- 
tions of  public  policy.  And  it  is  to  be  considered  that  Lord  Stowell 
was  not  speaking  of  an  ordinary  grant  of  land,  or  of  franchises,  in 
the  common  course  of  mere  municipal  regulations ;  but  of  sovereign 
attributes  and  prerogatives,  involving  the  great  rights  and  duties 
of  war  and  peace,  where,  upon  every  motive  of  public  policy, 
and  every  ground  of  rational  interpretation,  there  might  be  great 
hesitation  in  extending  the  terms  of  a  grant  beyond  their  fair  in 
terpretation. 

But  what,  I  repeat,  is  most  material  to  be  stated,  is,  that  all  this 
doctrine  in  relation  to  the  king's  prerogative  of  having  a  construc- 
tion in  his  own  favor,  is  exclusively  confined  to  cases  of  mere  dona- 
tion, flowing  from  the  bounty  of  the  crown.  Whenever  the  grant  is 
upon  a  valuable  consideration,  the  rule  of  construction  ceases ;  and 
the  grant  is  expounded  exactly  as  it  would  be  in  the  case  of  a  pri- 
vate grant,  favorably  to  the  grantee.  Why  is  this  rule  adopted  ? 
Plainly,  because  the  grant  is  a  contract,  and  is  to  be  interpreted 
according  to  its  fair  meaning.  It  would  be  to  the  dishonour  of  the 
government,  that  it  should  pocket  a  fair  consideration,  and  men 
vol.  xii.  47 
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quibble  as  to  the  obscurities  and  implications  of  its  own  contract* 
Such  was  the  doctrine  of  my  Lord  Coke,  and  of  the  venerable  sages 
of  the  law  in  other  times,  when  a  resistance  to  prerogative  was 
equivalent  to  a  removal  from  office.  Even  in  the  worst  ages  of  arbi* 
trary  power,  and  irresistible  prerogative,  they  did  not  hesitate  to 
declare,  that  contracts  founded  in  a  valuable  consideration  ought  to 
be  construed  liberally  for  the  subject,  for  the  honor  of  the  crown ; 
2  Co.  Inst  496.  See  also  Com.  Dig.  Franchise,  C.  F.  6.  If  we  are 
to  have  the  grants  of  the  legislature  construed  by  the  rules  applica- 
ble to  royal  grants,  it  is  but  common  justice  to  follow  them  through- 
out, for  the  honor  of  this  republic*  The  justice  of  the  common 
wealth  will  not,  (I  trust,)  be  deemed  less  extensive  than  that  of  tb* 
crown. 

I  think  that  I  have  demonstrated,  upon  authority,  that  it  is  by  no 
means  true,  that  implications  may  not,  and  ought  not,  to  be  admitted 
in  regard  to  crown  grants.  And  I  would  conclude  what  I  have  to 
say  on  this  head,  by  a  remark  made  by  the  late  Mr.  Chief  Justice 
Parsons,  a  lawyer  equally  remarkable  for  his  extraordinary  genius, 
and  his  professional  learning.  "  In  England,  prerogative  is  the 
cause  of  one  against  the  whole.  Here,  it  is  the  cause  of 
[  *  598  ]  all  against  *  one.  In  the  first  case,  the  feelings  and  vices, 
as  well  as  the  virtues,  are  enlisted  against  it ;  in  the  last  in 
favor  of  it  And,  therefore,  here,  it  is  of  more  importance  that  the 
judicial  courts  should  take  care  that  the  claim  of  prerogative  should 
be  more  strictly  watched;"  Martin  v.  Commonwealth,  1  Mass. 
866. 

If,  then,  the  present  were  the  case  of  a  royal  grant*  I  should  most 
strenuously  contend,  both  upon  principle  and  authority,  that  it  was 
to  receive  a  liberal,  and  not  a  strict,  construction.  I  should  so  con* 
tend  upon  the  plain  intent  of  the  charter,  from  its  nature  and  ob- 
jects, and  from  its  burdens  and  duties.  It  is  confessedly  a  case  of 
contract,  and  not  of  bounty ;  a  case  of  contract  for  a  valuable  con- 
sideration ;  for  objects  of  public  utility ;  to  encourage  enterprise  ;  to 
advance  the  public  convenience ;  and  to  secure  a  just  remuneration 
for  large  outlays  of  private  capital.  What  is  there  in  such  a  grant 
of  the  crown,  which  should  demand  from  any  court  of  justice  a  nar- 
row and  strict  interpretation  of  its  terms  ?  Where  is  the  authority 
which  contains  such  a  doctrine,  or  justifies  such  a  conclusion  ?  Let 
it  not  be  assumed,  and  then  reasoned  from,  as  an  undisputed  con- 
cession. If  the  common  law  carries  in  its  bosom  such  a  principle, 
it  can  be  shown  by  some  authorities,  which  ought  to  bind  the  judg- 
ment, even  if  they  do  not  convince  the  understanding.  In  all  my 
researches  I  have  not  been  able  to  find  any  whose  reach  doeB  not 
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fall  far,  very  far,  short  of  establishing  any  such  doctrine.  Preroga- 
tive has  never  been  wanting  in  pushing  forward  its  own  claims  for 
indulgence,  or  exemption.  But  it  has  never  yet,  as  far  as  I  know, 
pushed  them  to  this  extravagance. 

I  stand  upon  the  old  law ;  upon  law  established  more  than  three 
centuries  ago,  in  cases  contested  with  as  much  ability  and  learning 
as  any  in  the  annals  of  our  jurisprudence,  in  resisting  any  stich 
encroachments  upon  the  rights  and  liberties  of  the  citizens,  secured 
by  public  grants.  I  will  not  consent  to  shake  their  title-deeds  by 
any  speculative  niceties  or  novelties. 

The  present,  however,  is  not  the  case  of  a  royal  grant,  but  of  a 
legislative  grant,  by  a  public  statute.  The  rules  of  the  common  law 
in  relation  to  royal  grants,  have,  therefore,  in  reality,  nothing  to  do 
with  the  case.  We  are  to  give  this  "act  of  incorporation  a  rational 
and  fair  construction,  according  to  the  general  rules  which  govern  ill 
all  cases  of  the  exposition  of  public  statutes.  We  are  to  ascertain  the 
legislative  intent ;  and  that  once  ascertained,  it  is  our  duty  to  give 
it  a  full  and  liberal  operation.  The  books  are  full  of  cases 
to  this  •  effect ;  (see  Com.  Dig.  Parliament,  R.  10,  to  R.  28;  [  *599  ] 
Bac  Abridg.  Statute ;)  if,  indeed,  so  plain  a  principle  of 
common  sense  and  common  justice  stood  in  any  need  of  authority 
to  support  it.  Lord  Chief  Justice  Eyre^  in  the  case  of  Bolton  v. 
Bull,  (2  H.  Bla.  463,  500,)  took  notice  of  the  distinction  between  the 
construction  of  a  crown  grant,  and  a  grant  by  an  act  of  parliament ; 
and  held  the  rules  of  the  common  law,  introduced  for  the  protection 
of  the  crown  in  respect  to  its  own  grants,  to  be  inapplicable  to  a 
grant  by  an  act  of  parliament.  "  It  is  to  be  observed,"  said  his  lord- 
ship, "  that  there  is  nothing  technical  in  the  composition  of  an  act 
of  parliament.  In  the  exposition  of  statutes,  the  intent  of  parlia- 
ment is  the  guide.  It  is  expressly  laid  down  in  our  books,  (I  do  not 
here  speak  of  penal  statutes,)  that  every  statute  ought  to  be  ex- 
pounded, not  according  to  the  letter,  but  the  intent."  Again,  he 
said :  "  This  case  was  compared  to  the  case  of  the  king  being 
deceived  in  his  grants.  But  I  am  not  satisfied,  that  the  king,  pro- 
ceeding by  and  with  the  advice  of  parliament,  is  in  that  situation,  in 
respect  to  which  he  is  under  the  special  protection  of  the  law ;  and 
that  he  could  on  that  ground  be  considered  as  deceived  in  his  grant. 
No  case  was  cited  to  prove  that  position." 

Now,  it  is  to  be  remembered,  that  his  lordship  was  speaking  upon 
the  construction  of  an  act  of  parliament  of  a  private  nature ;  an  act 
of  parliament  in  the  nature  of  a  monopoly ;  an  act  of  parliament 
granting  an  exclusive  patent  for  an  invention  to  the  celebrated  Mr 
Watt     And  let  it  be  added,  that  his  opinion  as  to  the  valuUt?  v>{ 
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that  grant,  notwithstanding  all  the  obscurities  of  the  act,  was  ulti- 
mately sustained  in  the  king's  bench  by  a  definitive  judgment  in  its 
favor ;  see  Hornblower  v.  Boulton,  8  T.  R.  95.  A  doctrine  equally 
just  and  liberal  has  been  repeatedly  recognized  by  the  supreme  court 
of  Massachusetts.  In  the  case  of  Richards  v.  Daggett,  4  Mass.  534, 
537,  Mr.  Chief  Justice  Parsons,  in  delivering  the  opinion  of  the 
court,  said :  "  It  is  always  to  be  presumed,  that  the  legislature  intend 
the  most  beneficial  construction  of  their  acts,  when  the  design  of 
them  is  not  apparent ; "  see  also  Inhabitants  of  Somerset  v.  Inhabi- 
tants of  Dighton,  12  Mass.  383 ;  Whitney  v.  Whitney,  14  Mass.  88 ; 
8  Mass.  523;  Holbrook  v.  Holbrook,  1  Pick.  248;  Stanwood  v. 
Pierce,  7  Mass.  458.  Even  in  relation  to  mere  private  statutes, 
made  for  the  accommodation  of  particular  citizens,  and  which  may 
affect  the  rights  and  privileges  of  others ;  courts  of  law  will  give 
them  a  large  construction,  if  it  arise  from  necessary  implication ; 

Coolidge  v.  Williams,  4  Mass.  145. 
[  *  600  ]       *  As  to  the  manner  of  construing  parliamentary  grants 

for  private  enterprise,  there  are  some  recent  decisions, 
which,  in  my  judgment,  establish  two  very  important  principles 
applicable  directly  to  the  present  case ;  which,  if  not  confirmatory  of 
the  views  which  I  have  endeavored  to  maintain,  are  at  least  not 
repugnant  to  them.  The  first  is,  that  all  grants  for  purposes  of  this 
sort  are  to  be  construed  as  contracts  between  the  government  and 
the  grantees,  and  not  as  mere  laws  ;  the  second  is,  that  they  are  to 
receive  a  reasonable  construction ;  and  that  if  either  upon  their  ex- 
press terms,  or  by  just  inference  from  the  terms,  the  intent  of  the 
contract  can  be  made  out,  it  is  to  be  recognized  and  enforced  ac- 
cordingly. But  if  the  language  be  ambiguous,  or  if  the  inference  be 
not  clearly  made  out,  then  the  contract  is  to  be  taken  most  strongly 
against  the  grantor,  and  most  favorably  for  the  public.  The  first 
case  is,  The  Company  of  Proprietors  of  the  Leeds  and  Liverpool 
Canal  v.  Hustler,  1  Barn.  &  Cressw.  424,  where  the  question  was 
upon  the  term3  of  the  charter,  granting  a  toll.  The  toll  was  payable 
on  empty  boats  passing  a  lock  of  the  canal.  The  court  said :  "  No 
toll  was  expressly  imposed  upon  empty  boats,  &c,  and  we  are  called 
upon  to  say  that  such  a  toll  was  imposed  by  inference.  Those  who 
seek  to  impose  a  burden  upon  the  public,  should  take  care  that 
their  claim  rests  upon  plain  and  unambiguous  language.  Here  the 
claim  is  by  no  means  clear."  The  next  case  was  the  Kingston-upon- 
Hull  Dock  Company  v.  La  Marche,  8  Barn.  &  Cressw.  42,  where 
the  question  was  as  to  a  right  to  wharfage  of  goods  shipped  off 
from  their  quays.  Lord  Tenderden,  in  delivering  the  judgment  of 
the  court  in  the  negative,  said:    "  This  was  clearly  a  bargain  made 
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between  a  company  of  adventurers  and  the  public ;  and,  as  in  many 
similar  cases,  the  terms  of  the  bargain  are  contained  in  the  act :  and 
the  plaintiffs  can  claim  nothing  which  is  not  clearly  given."  The 
next  case  is,  The  Proprietors  of  the  Stourbridge  Canal  v.  Wheeley, 
2  Barn.  &  Adolph.  792,  in  which  the  question  was  as  to  a  right  to 
certain  tolls.  Lord  Tenterden,  in  delivering  the  opinion  of  the  court, 
said  :  "  This,  like  many  other  cases,  is  a  bargain  between  a  company 
of  adventurers  and  the  public,  the  terms  of  which  are  expressed  in 
the  statute.  And  the  rule  of  construction  in  all  such  cases  is  now 
fully  established  to  be  this :  That  any  ambiguity  in  the  terms  of 
the  contract  must  operate  against  the  adventurers,  and  in  favor  of 
the  public ;  and  the  plaintiffs  can  claim  nothing  which  is  not  clearly 
given  to  tbem  by  the  act"  "  Now,  it  is  quite  certain,  that  the  com- 
pany have  no  right  expressly  given  to  receive  any  compen- 
sation, except  &c ;  and  therefore  *  it  is  incumbent  upon  tbem  [  *  601  ] 
to  show,  that  they  have  a  right,  clearly  given  by  inference 
from  some  other  of  the  clauses."  This  latter  statement  shows,  that 
it  is  not  indispensable  that,  in  grants  of  this  sort,  the  contract  or 
the  terms  of  the  bargain  should  be  in  express  language ;  it  is  suffi- 
cient if  they  may  be  clearly  proved  by  implication  or  inference. 

I  admit  that,  where  the  terms  of  a  grant  are  to  impose  burdens 
upon  the  public,  or  to  create  a  restraint  injurious  to  the  public  inter- 
est, there  is  sound  reason  for  interpreting  the  terms,  if  ambiguous, 
in  favor  of  the  public.  But  at  the  same  time  I  insist  that  there  is 
not  the  slightest  reason  for  saying,  even  in  such  a  case,  that  the  grant 
is  not  to  be  construed  favorably  to  the  grantee,  so  as  to  secure  him 
in  the  enjoyment  of  what  is  actually  granted. 

I  have  taken  up  more  time  in  the  discussion  of  this  point  than, 

perhaps,  the  occasion  required,  because  of  its  importance,  and  the 

zeal,  and  earnestness,  and  learning,  with  which  the  argument  for  a 

strict  construction  has  been  pressed  upon  the  court,  as  in  some  sort 

vital  to  the  merits  of  this  controversy.     I  feel  the  more  confirmed  in 

my  own  views  upon  the  subject,  by  the  consideration,  that  every 

judge  of  the  state  court,  in  delivering  his  opinion,  admitted,  either 

directly  or  by  inference,  the  very  principle  for  which  I  contend.     Mr. 

Justice  Morton,  who  pressed  the  doctrine  of  a  strict  construction  most 

strongly,  at  the  same  time  said :  "  Although  no  distinct  thing  or  right 

will  pass  by  implication,  yet  I  do  not  mean  to  question  that  the 

words  used  should  be  understood  in  their  most  natural  and  obvious 

sense ;  and  that,  whatever  is  essential  to  the  enjoyment  of  the  thing 

granted,  will  be  necessarily  implied  to  the  grant"    7  Pick.  462.    Mr. 

Justice  Wildfc  said :   "  In  doubtful  cases,  it  seems  to  me  a  sound 

and  wholesome  rule  of  construction  to  interpret  public  grants  most 

47. 
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favorably  to  the  public  interests,  and  that  they  are  not  to  be  enlarged 
by  doubtful  implications."  "  When  therefore  the  legislature  makes 
a  grant  of  a  public  franchise,  it  is  not  to  be  extended  by  construction 
beyond  its  clear  and  obvious  meaning."  "  There  are  some  legislative 
grants,  no  doubt,  that  may  admit  of  a  different  rule  of  construction; 
such  as  grants  of  lands  on  a  valuable  consideration,  and  the  like."  7 
Pick.  469.  These  two  learned  judges  were  adverse  to  the  plaintiffs' 
claim.  But  the  two  other  learned  judges,  who  were  in  favor  of  it, 
took  a  much  broader  and  more  liberal  view  of  the  rules  of  interpreta- 
tion of  the  charter. 

An  attempt  has,  however,  been  made  to  put  the  case  oi 
{  *  602  ]  legislative  *  grants  upon  the  same  footing  as  royal  grants, 
as  to  their  construction,  upon  some  supposed  analogy  be- 
tween royal  grants  and  legislative  grants  under  our  republican  forms 
of  government.  Such  a  claim  in  favor  of  republican  prerogative  is 
new ;  and  no  authority  has  been  cited  which  supports  it  Our  legis- 
latures neither  have,  nor  affect  to  have  any  royal  prerogatives.  There 
is  no  provision  in  the  constitution  authorizing  their  grants  to  be  con- 
strued differently  from  the  grants  of  private  persons,  in  regard  to  the 
like  subject-matter.  The  policy  of  the  common  law,  which  gave  the 
crown  so  many  exclusive  privileges  and  extraordinary  claims,  different 
from  those  of  the  subject,  was  founded  in  a  good  measure,  if  not  al- 
together, upon  the  divine  right  of  kings,  or  at  least  upon  a  sense  of 
their  exalted  dignity  and  preeminence  over  all  subjects,  and  upon  the 
notion  that  they  are  entitled  to  peculiar  favor,  for  the  protection  of 
their  kingly  rights  and  office.  Parliamentary  grants  never  enjoyed 
any  such  privileges.  They  were  always  construed  according  to  com- 
mon sense  and  common  reason,  upon  their  language  and  their  intent. 
What  reason  is  there,  that  our  legislative  acts  should  not  receive  a 
similar  interpretation  ?  Is  it  not  at  least  as  important  in  our  free 
governments,  that  a  citizen  should  have  as  much  security  for  his 
rights  and  estate  derived  from  the  grants  of  the  legislature,  as  he 
would  have  in  England  ?  What  solid  ground  is  there  to  say,  that 
the  words  of  a  grant  in  the  mouth  of  a  citizen,  shall  mean  one  thing, 
and  in  the  mouth  of  the  legislature  shall  mean  another  thing  ?  That, 
in  regard  to  the  grant  of  a  citizen,  every  word  shall,  in  case  of  any 
question  of  interpretation  or  implication,  be  construed  against  him, 
and  in  regard  to  the  grant  of  the  government,  every  word  shall  be 
construed  in  its  favor  ?  That  language  shall  be  construed,  not  ac- 
cording to  its  natural  import  and  implications  from  its  own  proper 
sense,  and  the  objects  of  the  instrument;  but  shall  change  its  mean- 
ing, as  it  is  spoken  by  the  whole  people,  or  by  one  of  them  ?  There 
may  be  very  solid  grounds  to  say,  that  neither  grants  nor  charter** 
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ought  to  be  extended  beyond  the  fair  reach  of  their  words ;  and  thai 
no  implications  ought  to  be  made  which  are  not  clearly  deducible 
from  the  language  and  the  nature  and  objects  of  the  grant 

In  the  case  of  a  legislative  grant,  there  is  no  ground  to  impute  sur- 
prise,  imposition,  or  mistake  to  the  same  extent  as  in  a  mere  private 
grant  of  the  crown.  The  words  are  the  words  of  the  legislature, 
upon  solemn  deliberation,  and  examination,  and  debate.  Their  pur* 
port  is  presumed  to  be  well  known,  and  the  public  interests 
are  *  watched  and  guarded  by  all  the  varieties  of  local,  per-  [  *  603  ] 
sonal,  and  professional  jealousy,  as  well  as  by  the  untiring 
zeal  of  numbers,  devoted  to  the  public  service. 

It  should  also  be  constantly  kept  in  mind  that,  in  construing  this 
charter,  we  are  not  construing  a  statute  involving  political  powers 
and  sovereignty,  like  those  involved  in  the  case  of  the  Elsebe,  5  Rob. 
R.  173.  We  are  construing  a  grant  of  the  legislature,  which,  though 
in  the  form  of  a  statute,  is  still  but  a  solemn  contract  In  such  a 
case,  the  true  course  is  to  ascertain  the  sense  of  the  parties  from  the 
terms  of  the  instrument;  and  that  once  ascertained,  to  give  it  full 
effect  Lord  Coke,  indeed,  recommends  this  as  the  best  rule,  even 
in  respect  to  royal  grants.  "  The  best  exposition,"  says  he,  "  of  the 
king's  charter  is,  upon  the  consideration  of  the  whole  charter,  to  ex- 
pound the  charter  by  the  charter  itself;  every  material  part  thereof 
[being]  explained  according  to  the  true  and  genuine  sense,  which  is 
the  best  method."     Case  of  Sutton's  Hospital,  10  Co.  R.  24,  b. 

But  with  a  view  to  induce  the  court  to  withdraw  from  all  the 
common  rules  of  reasonable  and  liberal  interpretation  in  favor  of 
grants,  we  have  been  told  at  the  argument,  that  this  very  charter  is  a 
restriction  upon  the  legislative  power ;  that  it  is  in  derogation  of  the 
rights  and  interests  of  the  State  and  the  people ;  that  it  tends  to  pro- 
mote monopolies  and  exclusive  privileges ;  and  that  it  will  interpose 
an  insuperable  barrier  to  the  progress  of  improvement  Now,  upon 
every  one  of  these  propositions,  which  are  assumed  and  not  proved, 
I  entertain  a  directly  opposite  opinion ;  and,  if  I  did  not,  I  am  not 
prepared  to  admit  the  conclusion  for  which  they  are  adduced.  If  the 
legislature  has  made  a  grant,  which  involves  any  or  all  of  these  conse 
quences,  it  is  not  for  courts  of  justice  to  overturn  the  plain  sense 
of  the  grant,  because  it  has  been  improvidently  or  injuriously  made, 

But  I  deny  the  very  groundwork  of  the  argument  This  charter 
is  not  (as  I  have  already  said)  any  restriction  upon  the  legislative 
power;  unless  it  be  true  that,  because  the  legislature  cannot  grant 
again  what  it  has  already  granted,  the  legislative  power  is  restricted* 
If  so,  then  every  grant  of  the  public  land  is  a  restriction  upon  that 
power;  a  doctrine,  that  has  never  yet  been  established,  nor  (as  far  a* 
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I  know)  ever  contended  for.     Every  grant  of  a  franchise  is,  so  far 
as  that  grant  extends,  necessarily  exclusive,  and  cannot  be  resumed 

or  interfered  with.  All  the  learned  judges  in  the  state 
[  *  604  ]  *  court  admitted  that  the  franchise  of  Charles  River  Bridge, 

whatever  it  be,  could  not  be  resumed  or  interfered  with. 
The  legislature  could  not  recall  its  grant,  or  destroy  it  It  is  a  con- 
tract whose  obligation  cannot  be  constitutionally  impaired.  In  this 
respect,  it  does  not  differ  from  a  grant  of  lands.  In  each  case,  the 
particular  land,  or  the  particular  franchise,  is  withdrawn  from  the 
legislative  operation.  The  identical  land,  or  the  identical  franchise, 
cannot  be  regranted  or  avoided  by  a  new  grant  But  the  legislative 
power  remains  unrestricted.  The  subject-matter  only  (I  repeat  it) 
has  passed  from  the  hands  of  the  government  If  the  legislature 
should  order  a  government  debt  to  be  paid  by  a  sale  of  the  public 
stock,  and  it  is  so  paid,  the  legislative  power  over  the  funds  of  the 
government  remains  unrestricted,  although  it  has  ceased  over  the 
particular  stock,  which  has  been  thus  sold.  For  the  present,  I  pass 
over  all  further  consideration  of  this  topic,  as  it  will  necessarily  come 
again  under  review,  in  examining  an  objection  of  a  more  broad  and 
comprehensive  nature. 

Then,  again,  how  is  it  established  that  this  is  a  grant  in  derogation 
of  the  rights  and  interests  of  the  people  ?  No  individual  citizen  has 
any  right  to  build  a  bridge  over  navigable  waters ;  and,  consequently, 
he  is  deprived  of  no  right,  when  a  grant  is  made  to  any  other  per- 
sons for  that  purpose.  Whether  it  promotes  or  injures  the  particular 
interest  of  an  individual  citizen,  constitutes  no  ground  for  judicial  or 
legislative  interference,  beyond  what  his  own  rights  justify.  When, 
then,  it  is  said  that  such  a  grant  is  in  derogation  of  the  rights  and 
interests  of  the  people,  we  must  understand  that  reference  is  had  to 
the  rights  and  interests  common  to  the  whole  people,  as  such,  (such 
as  the  right  of  navigation,)  or  belonging  to  them  as  a  political  body ; 
or,  in  other  words,  the  rights  and  interests  of  the  State.  Now,  I  can- 
not understand  how  any  grant  of  a  franchise  is  a  derogation  from  the 
rights  of  the  people  of  the  State,  any  more  than  a  grant  of  public 
land.  The  right,  in  each  case,  is  gone  to  the  extent  of  the  thing 
granted,  and  so  far  may  be  said  to  derogate  from,  that  is  to  say,  to 
lessen  the  rights  of  the  people,  or  of  the  State.  But  that  is  not  the 
sense  in  which  the  argument  is  pressed ;  for,  by  derogation  is  here 
meant  an  injurious  or  mischievous  detraction  from  the  sovereign  rights 
of  the  State.  On  the  other  hand,  there  can  be  no  derogation  from  the 
rights  of  the  people,  as  such,  except  it  applies  to  rights  common  there 

before;  which  the  building  of  a  bridge  over  navigable 
[  *  605  ]  waters  certainly  is  not     If  it  had  been  said  that  *  the  grant 
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of  this  bridge  was  in  derogation  of  the  common  right  of  navi« 
gating  the  Charles  River,  by  reason  of  its  obstructing,  pro  tanto} 
a  free  and  open  passage,  the  ground  would  have  been  intelligible. 
So,  if  it  had  been  an  exclusive  grant  of  the  navigation  of  that  stream. 
But  if,  at  the  same  time,  equivalent  public  rights  of  a  different  nature, 
but  of  greater  public  accommodation  and  use,  had  been  obtained, 
it  could  hardly  have  been  said,  in  a  correct  sense,  that  there  was  any 
derogation  from  the  rights  of  the  people,  or  the  rights  of  the  State. 
It  would  be  a  mere  exchange  of  one  public  right  for  another;. 

Then  again,  as  to  the  grant  being  against  the  interests  of  the 
people.  I  know  not  how  that  is  established;  and  certainly  it  is  not 
to  be  assumed.  It  will  hardly  be  contended  that  every  grant  of  the 
government  is  injurious  to  the  interests  of  the  people ;  or  that  every 
grant  of  a  franchise  must  necessarily  be  so.  The  erection  of  a  bridge 
may  be  of  the  highest  utility  to  the  people.  It  may  essentially  pro- 
mote the  public  convenience',  and  aid  the  public  interests,  and  protect 
the  public  property.  And  if  no  persons  can  be  found  willing  to 
undertake  such  a  work,  unless  they  receive  in  return  the  exclusive 
privilege  of  erecting  it,  and  taking  toll ;  surely,  it  cannot  be  said,  as 
of  course,  that  such  a  grant,  under  such  circumstances,  is  per  se, 
against  the  interests  of  the  people.  Whether  the  grant  of  a  franchise 
is,  or  is  not,  on  the  whole,  promotive  of  the  public  interests,  is  a 
question  of  fact  and  judgment,  upon  which  different  minds  may 
entertain  different  opinions.  It  is  not  to  be  judicially  assumed  to  be 
injurious,  and  then  the  grant  to  be  reasoned  down.  It  is  a  matter 
exclusively  confided  to  the  sober  consideration  of  the  legislature ; 
which  is  invested  with  full  discretion,  and  possesses  ample  means  to 
decide  it.  .For  myself,  meaning  to  speak  with  all  due  deference  for 
others,  I  know  of  no  power  or  authority  confided  to  the  judicial 
department,  to  rejudge  the  decisions  of  the  legislature  upon  such  a 
subject.  It  has  an  exclusive  right  to  make  the  grant,  and  to  decide 
whether  it  be,  or  be  not,  for  the  public  interests.  It  is  to  be  pre- 
sumed, if  the  grant  is  made,  that  it  is  made  from  a  high  sense  of 
public  duty,  to  promote  the  public  welfare,  an&to  establish  the  pub- 
lic prosperity.  In  this  very  case,  the  legislature  has,  upon  the  very 
face  of  the  act,  made  a  solemn  declaration  as  to  the  motive  for  pass- 
ing it ;  that  "  the  erecting  of  a  bridge  over  Charles  River,  &c.,  will 
be  of  great  public  utility." 

What  court  of  justice  is  invested  with  authority  to  gain- 
say this  *  declaration  ?     To  strike  it  out  of  the  act,  and  [  *  606  ] 
reason  upon  the  other  words,  as  if  it  were  not  there  ?     To 
pronounce  that  a  grant  is  against  the  interests  of  the  people,  which 
the  legislature  has  declared  to  be  of  great  utility  to  the  people  ?     It 
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seems  to  me  to  be  our  duty  to  interpret  laws,  and  not  to  wander  into 
speculations  upon  their  policy.  And  where,  I  may  ask,  is  the  proof 
that  Charles  River  Bridge  has  been  against  the  interests  of  the 
people?  The  record  contains  no  such  proof;  and  it  is,  therefore!  a 
just  presumption  that  it  does  not  exist 

Again,  it  is  argued  that  the  present  grant  is  a  grant  of  a  monopoly, 
and  of  exclusive  privileges;  and  therefore  to  be  construed  by  the 
most  narrow  mode  of  interpretation.  The  6th  article  of  the  hill  of 
rights  of  Massachusetts  has  been  supposed  to  support  the  objection : 
"  No  man,  nor  corporation,  or  association  of  men,  have  any  other 
title  to  obtain  advantages  or  particular  and  exclusive  privileges  dis- 
tinct from  those  of  the  community,  than  what  arises  from  the  consid- 
eration of  services  rendered  to  the  public;  and  this  title  being  in 
nature  neither  hereditary  nor  transmissive  to  children,  or  descendants, 
ox  relations  by  blood,  the  idea  of  a  man  born  a  magistrate,  law- 
giver, or  judge,  is  absurd  and  unnatural"  Now,  it  is  plain,  that 
taking  this  whole  clause  together,  it  is  not  an  inhibition  of  all  legisla- 
tive grants  of  exclusive  privileges ;  but  a  promulgation  of  the  reasons 
why  there  should  be  no  hereditary  magistrates,  legislators,  or  judges. 
But  it-  admits,  by  necessary  implication,  the  right  to  grant  exclusive 
privileges  for  public  services,  without  ascertaining  of  what  nature 
those  services  may  be.  It  might  be  sufficient  to  say,  that  all  the 
learned  judges  in  the  state  court,  admitted  that  the  grant  of  an  exclu- 
sive right  to  take  toll  at  a  ferry,  or  a  bridge,  or  a  turnpike,  is  not  a 
monopoly  which  is  deemed  odious  in  law ;  nor  one  of  the  particular 
and  exclusive  privileges,  distinct  from  those  of  the  community,  which 
are  reprobated  in  the  bill  of  rights.  All  that  was  asserted  by  the 
judges,  opposed  to  a  liberal  interpretation  of  this  grant,  was  that  it 
tended  to  promote  monopolies.     See  the  case,  7  Pick.  416,  432,  437. 

Again,  the  old  colonial  act  of  1641,  against  monopolies,  has  been 
relied  on  to  fortify  the  same  argument  That  statute  is  merely  in 
affirmance  of  the  principles  of  the  English  statute  against  monopo- 
lies, of  21  James  L  c,  3  ;  and  if  it  were  now  in  force,  (which  itls  not) 
it  would  require  the  *ame  construction. 

There  is  great  virtue  in  particular  phrases ;  and  when  it 
[  *  607  ]  is  once  *  suggested,  that  a  grant  is  of  the  nature  or  ten- 
dency of  a  monopoly,  the  mind  almost  instantaneously 
prepares  itself  to  reject  every  construction  which  does  not  pare  it 
down  to  the  narrowest  limits.  It  is  an  honest  prejudice,  which  grew 
up  in  former  times  from  the  gross  abuses  of  the  royal  prerogatives ; 
to  which  in  America,  there  are  no  analogous  authorities.  But  what 
is  a  monopoly,  as  understood  in  law?  It  is  an  exclusive  right 
granted  to  a  few,  of  something  which  was  befoie  of  common  right. 
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Thus,  a  privilege  granted  by  the  king  for  the  sole  buying,  selling, 
making,  working,  or  using  a  thing,  whereby  the  subject,  in  general,  is 
restrained  from  that  liberty  of  manufacturing  or  trading,  which 
before  he  had,  is  a  monopoly ;  4  Black.  Comm.  159 ;  Bac.  Abridg. 
Prerogative,  F.  4. 

My  Lord  Coke,  in  his  pleas  of  the  crown,  3  Last  181,  has  given 
this  very  definition  of  a  monopoly ;  and  that  definition  was  approved 
by  Holt  and  Treby,  (afterwards  chief  justices  of  king's  bench,) 
arguendo,  as  counsel,  in  the  great  case  of  the  Bast  India  Company 
v.  Sandys ;  10  Howell,  State  Trials,  886.  His  words  are,  that  a 
monopoly  is  "  an  institution  by  the  king,  by  his  grant,  commission, 
or  otherwise,  to  any  persons  or  corporations,  of  or  for  the  sole  buying, 
selling,  making,  working,  or  using  of  every  thing,  whereby  any  per- 
sons or  corporations  are  sought  to  be  restrained  of  any  freedom  or 
liberty  they  had  before,  or  hindered  in  their  lawful  trade."  So  that 
it  is  not  the  case  of  a  monopoly,  if  the  subjects  had  not  the  common 
right  or  liberty  before  to  do  the  act,  or  possess  and  enjoy  the  privilege 
or  franchise  granted,  as  a  common  right;  10  Howell,  State  Trials, 
425.  And  it  deserves  an  especial  remark,  that  this  doctrine  was  an 
admitted  concession,  pervading  the  entire  arguments  of  the' counsel 
who  opposed,  as  well  as  of  those  who  maintained  the  grant  of  the 
exclusive  trade  in  the  case  of  the  East  India  Company  v.  Sandys, 
10  How.  St  Tr.  386,  a  case  which  constitutes,  in  a  great  measure, 
the  basis  of  this  branch  of  the  law. 

No  sound  lawyer  will,  I  presume,  assert  that  the  grant  of  a  right 
to  erect  a  bridge  over  a  navigable  stream,  is  a  grant  of  a  common 
right.  Before  such  grant,  bad  all  the  citizens  of  the  State  a  right  to 
erect  bridges  over  navigable  streams  ?  Certainly  they  had  not ;  and, 
therefore,  the  grant  was  no  restriction  of  any  common  right.  It  was 
neither  a  monopoly ;  nor  in  a  legal  sense,  had  it  any  tendency  to  a 
monopoly.  It  took  from  no  citizen  what  he  possessed  before ;  and 
had  no  tendency  to  take  it  from  him.  It  took,  indeed,  from  the 
legislature  the  power  of  granting  the  same  identical  privilege 
or  franchise  *  to  any  other  persons.  But  this  made  it  no  [  *  606  ] 
more  a  monopoly,  than  the  grant  of  the  public  stock  or 
funds  of  a  State  for  a  valuable  consideration.  Even  in  cases  of 
monopolies,  strictly  so  called,  if  the  nature  of  the  grant  be  such  that 
it  is  for  the  public  good,  as  in  cases  of  patents  for  inventions,  the 
rule  has  always  been  to  give  them  a  favorable  construction  in  sup- 
port of  the  patent,  as  Lord  Chief  Justice  Eyre  said,  ut  res  mapis 
valeat  quam  pereat ;  Boulton  t;.  Bull,  2  H.  Bl.  463,  500. 

But  it  has  been  argued,  and  the  argument  has  been  phased  in 
every  form  which  ingenuity  could  suggest,  that  if  grants  of  this  nature 
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are  to  be  construed  liberally,  as  conferring  any  exclusive  rights  on  the 
grantees,  it  will  interpose  an  effectual  barrier  against  all  general 
improvements  of  the  country.  For  myself,  I  profess  not  to  feel  the 
cogency  of  this  argument,  either  in  its  general  application  to  the 
grant  of  franchises,  or  in  its  special  application  to  the  present  grant 
This  is  a  subject  upon  which  different  minds  may  well  arrive  at  dif- 
ferent conclusions,  both  as  to  policy  and  principle.  Men  may,  and 
will,  complexionally  differ  upon  topics  of  this  sort,  according  to  their 
natural  and  acquired  habits  of  speculation  and  opinion.  For  my 
own  part,  I  can  conceive  of  no  surer  plan  to  arrest  all  public  improve- 
ments, founded  on  private  capital  and  enterprise,  than  to  make  the 
outlay  of  that  capital  uncertain  and  questionable  both  as  to  security, 
and  as  to  productiveness.  No  man  will  hazard  his  capital  in  any 
enterprise,  in  which  if  there  be  a  loss,  it  must  be  borne  exclusively 
by  himself;  and  if  there  be  success,  he  has  not  the  slightest  security 
of  enjoying  the  rewards  of  that  success  for  a  single  moment  If  the 
government  means  to  invite  its  citizens  to  enlarge  the  public  com- 
forts and  conveniences,  to  establish  bridges,  or  turnpikes,  or  canals, 
or  railroads,  there  must  be  some  pledge,  that  the  property  will  be 
safe ;  that  the  enjoyment  will  be  coextensive  with  the  grant,  and 
that  success  will  not  be  the  signal  of  a  general  combination  to  over- 
throw its  rights,  and  to  take  away  its  profits.  The  very  agitation  of 
a  question  of  this  sort,  is  sufficient  to  alarm  every  stockholder  in 
every  public  enterprise  of  this  sort,  throughout  the  whole  country. 
Already,  in  my  native  State,  the  legislature  has  found  it  necessary 
expressly  to  concede  the  exclusive  privilege  here  contended  against ; 
in  order  to  insure  the  accomplishment  of  a  railroad  for  the  benefit 
of  the  public  And  yet  we  are  told,  that  all  such  exclusive  grants 
are  to  the  detriment  of  the  public. 

But  if  there  were  any  foundation  for  the  argument  itself 
[  *  609  ]  in  a  *  general  view,  it  would  totally  fail  in  its  application 
to  the  present  case.  Here  the  grant,  however  exclusive, 
is  but  for  a  short  and  limited  period,  more  than  two  thirds  of 
which  have  already  elapsed ;  and  when  it  is  gone,  the  whole  property 
and  franchise  are  to  revert  to  the  State.  The  legislature  exercised  a 
wholesome  foresight  on  the  subject;  and  within  a  reasonable  period 
it  will  have  an  unrestricted  authority  to  do  whatever  it  may  choose, 
in  the  appropriation  of  the  bridge  and  its  tolls.  There  is  not,  then, 
under  any  fair  aspect  of  the  case,  the  slightest  reason  to  presume  that 
public  improvements  either  can,  or  will,  be  injuriously  retarded  by  a 
liberal  construction  of  the  present  grant. 

I  have  thus  endeavored  to  answer,  and  I  think  I  have  successfully 
answered  all  the  arguments,  (which  indeed  run  into  each  other,) 
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adduced  to  justify  a  strict  construction  of  the  present  charter.  I  go 
further,  and  maintain  not  only  that  it  is  not  a  case  for  strict  construc- 
tion ;  but  that  the  charter  upon  its  very  face,  by  its  terms,  and  for  its 
professed  objects,  demands  from  the  court,  upon  undeniable  princi- 
ples of  law,  a  favorable  construction  for  the  grantees.  In  the  first 
place,  the  legislature  has  declared,  that  the  erecting  of  the  bridge  will 
be  of  great  public  utility ;  and  this  exposition  of  its  own  motives  for 
the  grant,  requires  the  court  to  give  a  liberal  interpretation,  in  order 
to  promote,  and  not  to  destroy  an  enterprise  of  great  public  utility. 
In  the  next  place,  the  grant  is  a  contract  for  a  valuable  consideration, 
and  a  full  and  adequate  consideration.  The  proprietors  are  to  lay 
out  a  large  sum  of  money,  (and  in  those  times  it  was  a  very  large 
outlay  of  capital,)  in  erecting  a  bridge ;  they  are  to  keep  it  in  repair 
during  the  whole  period  of  forty  years ;  they  are  to  surrender  it  in 
good  repair  at  the  end  of  that  period  to  the  State,  as  its  own  prop- 
erty;  they  are  to  pay,  during  the  whole  period,  an  annuity  of  £200 
to  Harvard  College  ;  and  they  are  to  incur  other  heavy  expenses  and 
burdens,  for  the  public  accommodation.  In  return  for  all  these 
charges,  they  are  entitled  to  no  more  than  the  receipt  of  the  tolls  dur- 
ing the  forty  years,  for  their  reimbursement  of  capital,  interest,  and 
expenses.  With  all  this  they  are  to  take  upon  themselves  the  chances 
of  success ;  and  if  the  enterprise  fails,  the  loss  is  exclusively  their 
own.  Nor  let  any  man  imagine,  that  there  was  not,  at  the  time  when 
this  charter  was  granted,  much  solid  ground  for  doubting  success. 
In  order  to  entertain  a  just  view  of  this  subject,  we  must  go  back  to 
that  period  of  general  bankruptcy,  and  distress,  and  diffi- 
culty. The  constitution  of  *the  United  States  was  not  [  *610  ] 
only  not  then  in  existence,  but  it  was  not  then  even  dreamed 
o£  The  union  of  the  States  was  crumbling  into  ruins,  under  the 
old  confederation.  Agriculture,  manufactures,  and  commerce,  were 
at  their  lowest  ebb.  There  was  infinite  danger  to  all  the  States  from 
local  interests  and  jealousies,  and  from  the  apparent  impossibility  of 
a  much  longer  adherence  to  that  shadow  of  a  government,  the  conti- 
nental congress.  And  even  four  years  afterwards,  when  every  evil 
bad  been  greatly  aggravated,  and  civil  war  was  added  to  other 
calamities,,  the  constitution  of  the  United  States  was  all  but  ship- 
wrecked in  passing  through  the  state  conventions.  It  was  adopted 
by  very  slender  majorities.  These  are  historical  facts  which  required 
no  coloring  to  give  them  effect,  and  admitted  of  no  concealment  to 
seduce  men  into  schemes  of  future  aggrandizement.  I  would  even 
now  put  it  to  the  common  sense  of  every  man,  whether,  if  the  con- 
stitution of  the  United  States  had  not  been  adopted,  the  charter 
would  have  been  worth  a  forty  years'  purchase  of  the  tolls. 
vol,  xii.  48 
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This  is  not  all  It  is  well  known,  historically,  that  this  was  the 
very  first  bridge  ever  constructed  in  New  England,  over  navigable 
tide  waters  so  near  the  sea.  The  rigors  of  our  climate,  the  dangers 
from  sudden  thaws  and  freezing,  and  the  obstructions  from  ice  in  a 
rapid  current,  were  deemed  by  many  persons  to  be  insuperable  obsta- 
cles to  the  success  of  such  a  project.  It  was  believed  that  the  bridge 
would  scarcely  stand  a  single  severe  winter.  And  I  myself  am  old 
enough  to  know,  that  in  regard  to  other  arms  of  the  sea,  at  much 
later  periods,  the  same  doubts  have  had  a  strong  and  depressing  in- 
fluence upon  public  enterprises.  If  Charles  River  Bridge  had  been 
carried  away  during  the  first  or  second  season  after  its  erection,  it  is 
far  from  being  certain,  that  up  to  this  moment  another  bridge,  upon 
such  an  arm  of  the  sea,  would  ever  have  been  erected  in  Massachu- 
setts. I  state  these  things,  which  are  of  public  notoriety,  to  repel  the 
notion  that  the  legislature  was  surprised  into  an  incautious  grant,  or 
that  the  reward  was  more  than  adequate  to  the  perils.  There  was  a 
full  and  adequate  consideration,  in  a  pecuniary  sense,  for  the  charter. 
But,  in  a  more  general  sense,  the  erection  of  the  bridge,  as  a  matter 
of  accommodation,  has  been  incalculably  beneficial  to  the  public 
Unless,  therefore,  we  are  wholly  to  disregard  the  declarations  of  the 
legislature,  and  the  objects  of  the  charter,  and  the  historical  facts  of 
the  times ;  and  indulge  in  mere  private  speculations  of  profit 
[  *  611  ]  and  loss  by  our  present  lights  and  experience ;  *  it  seems  to 
me  that  the  court  is  bound  to  come  to  the  interpretation  of 
this  charter,  with  a  persuasion  that  it  was  granted  in  furtherance,  and 
not  in  derogation  of  the  public  good. 

But  I  do  not  insist  upon  any  extraordinary  liberality  in  interpret- 
ing this  charter.  All  I  contend  for  is  that  it  shall  receive  a  fair  and 
reasonable  interpretation ;  so  as  to  carry  into  effect  the  legislative 
intention,  and  secure  to  the  grantees  a  just  security  for  their  privileges. 
I  might,  indeed,  well  have  spared  myself  any  investigation  of  the 
principles  upon  which  royal  and  legislative  grants  are  ordinarily  to 
be  construed ;  for  this  court  has  itself  furnished  an  unequivocal  rule 
for  interpreting  all  public  contracts.  The  present  grant  is  confessedly 
a  contract ;  and  in  Huidekooper's  Lessee  v.  Douglas,  3  Cranch,  1, 
S.  C.  1  Pet  Cond.  Rep.  446,  this  court  said :  "  This  is  a  contract, 
and  although  a  State  is  a  party,  it  ought  to  be  construed  according 
to  those  well-established  principles  which  regulate  contracts  gener- 
ally ; "  that  is,  precisely  as  in  cases  between  mere  private  persons, 
taking  into  consideration  the  nature  and  objects  of  the  grant.  A 
like  rule  was  adopted  by  this  court  in  the  case  of  a  contract  by  the 
United  States ;  United  States  v.  Gurney,  4  Cranch,  833  j  S.  C.  3 
Pet.  Cond.  Rep.  132.  And  the  good  sense  and  justice  of  the  role 
seem  equally  irresistible. 
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Let  us  now  enter  upon  the  consideration  of  the  terms  of  the  char- 
ter. In  my  judgment)  nothing  can  be  more  plain  than  that  it  is  a 
grant  of  a  right  to  erect  a  bridge  between  Boston  and  Charlestown, 
in  the  place  where  the  ferry  between  those  towns  was  kept  It  has 
been  said  that  the  charter  itself  does  not  describe  the  bridge  as  be- 
tween Charlestown  and  Boston;  but  grants  an  authority  to  erect  "  a 
bridge  over  Charles  River,  in  the  place  where  the  old  ferry  was  then 
kept  j "  and  that  these  towns  are  not  named,  except  far  the  purpose 
of  describing  the  then  ferry.  Now  this  seems  to  me,  with  all  due 
deference,  to  be  a  distinction  without  a  difference.  The  bridge  is  to 
be  erected  in  the  place  where  the  old  ferry  then  was.  But  where  was 
it  to  begin,  and  where  was  it  to  terminate  ?  Boston  and  Charles- 
town  are  the  only  possible  termini,  for  the  ferry  ways  were  there ; 
and  it  was  to  be  built  between  Boston  and  Charlestown,  because  the 
ferry  was  between  them.  Surely,  according  to  the  true  sense  of  the 
preamble,  where  alone  the  descriptive  words  occur,  (for  it  is  a  great 
mistake  to  suppose  that  the  enacting  clause  anywhere  refers,  except 
by  implication,  to  the  location  of  the  bridge,)  it  is  wholly  immaterial, 
whether  we  read  the  clause,  "  whereas  the  erecting  of  a 
bridge  *  over  Charles  River  in  the  place  where  the  ferry  be-  [  *  612  ] 
tween  Boston  and  Charlestown  is  now  kept ; "  or  "  whereas 
the  erection  of  a  bridge  over  Charles  River  between  Charlestown  and 
Boston,  where  the  ferry  is  now  kept."  In  each  case  the  bridge  is  to 
be  between  Boston  and  Charlestown ;  and  the  termini  are  the  ferry 
ways.  The  title  of  the  act  puts  this  beyond  all  controversy  ;  for  it 
is  u  an  act  for  incorporating  certain  persons  for  the  purpose  of  build- 
ing a  bridge  over  Charles  River  between  Boston  and  Charlestown, 
&c"  But,  then,  we  are  told,  that  no  rule  in  construing  statutes  is 
better  settled,  than  that  the  title  of  an  act  does  not  constitute  any 
part  of  the  act  If  by  this  no  more  be  meant,  than  that  the  title  of 
an  act  constitutes  no  part  of  its  enacting  clauses,  the  accuracy  of  the 
position  will  not  be  disputed.  But  if  it  is  meant  to  say  that  the 
title  of  the  act  does  not  belong  to  it  for  any  purpose  of  explanation 
or  construction,  and  that  in  no  sense  is  it  any  part  of  the  act;  I,  for 
one,  must  deny  that  there  is  any  such  settled  principle  of  law.  On 
the  contrary,  I  understand  that  the  title  of  an  act,  (though  it  is  not 
ordinarily  resorted  to,)  may  be  legitimately  resorted  to  for  the  purpose 
of  ascertaining  the  legislative  intention,  just  as  much  as  any  other 
part  of  the  act  In  point  of  fact  it  is  usually  resorted  to,  whenever 
it  may  assist  us  in  removing  any  ambiguities  in  the  enacting  clauses. 
Thus,  in  the  great  case  of  Sutton's  Hospital,  10  Co*  R.  23,  24,  b.  the 
title  of  an  act  of  parliament  was  thought  not  unworthy  to  be  exam- 
ined in  construing  the  design  of  the  act    In  Boulton  v.  Bull,  2  Hen* 
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Bl.  463,  500,  the  effect  of  the  title  of  an  act  was  largely  insisted 
upon  in  the  argument,  as  furnishing  a  key  to  the  intent  of  the  enact 
ing  clauses.  And  Lord  Chief  Justice  Eyre  admitted  the  propriety  of 
the  argument,  and  met  it  by  saying,  that,  in  that  case,  he  would,  if 
necessary,  expound  the  word  "  engine,"  in  the  body  of  the  bill  in 
opposition  to  the  title  to  it,  to  mean  a  .**  method  "  in  order  to  support 
the  patent.  In  the  case  of  the  United  States  v.  Fisher,  2  Cranch, 
358,  S.  C.  1  Pet  Cond.  Rep.  421,  the  supreme  court  of  the  United 
States  expressly  recognized  the  doctrine,  and  gave  it  a  practical 
application.  In  that  case  the  chief  justice,  in  delivering  the  opinion 
of  the  court,  after  adverting  to  the  argument  at  the  bar,  respecting 
the  degree  of  influence  which  the  title  of  an  act  ought  to  have  in 
construing  the  enacting  clauses,  said :  "  Where  the  mind  labors  to 
discover  the  design  of  the  legislature,  it  seizes  every  thing  from  which 
aid  can  be  derived ;   and  in  such  a  case  the  title  claims  a  degree  of 

notice,  and  will  have  its  due  share  of  consideration." 
[  *  613  ]  *  According  to  my  views  of  the  terms  of  the  charter,  the 
grant,  then,  is  of  the  franchise  of  erecting  a  bridge  over 
Charles  River,  between  Charlestown  and  Boston,  and  of  taking  tolls 
or  pontage  from  passengers.  It  is  therefore  limited  to  those  towns, 
and  does  not  exclude  the  legislature  from  any  right  to  grant  a  bridge 
over  the  same  river  between  any  other  towns  and  Boston,  as,  for  ex- 
ample, between  Chelsea  and  Boston,  or  Cambridge  and  Boston,  or 
Roxbury  and  Boston. 

But  although,  in  my  judgment,  this  is  the  true  construction  of  the 
limits  of  the  charter,  ex  vi  terminorum,  my  opinion  does  not,  in  any 
important  degree,  rest  upon  it.  Taking  this  to  be  a  grant  of  a  right 
to  build  a  bridge  over  Charles  River,  in  the  place  where  the  old  ferry 
between  Charlestown  and  Boston  was  then  kept,  (as  is  contended 
for  by  the  defendants,)  still  it  has,  as  all  such  grants  must  have,  a 
fixed  locality ;  and  the  same  question  meets  us,  is  the  grant  con- 
fined to  the  mere  right  to  erect  a  bridge  on  the  proper  spot,  and  to 
take  toll  of  the  passengers  who  may  pass  over  it,  without  any  exclu- 
sive franchise  on  either  side  of  the  local  limits  of  the  bridge  ?  Or 
does  it,  by  implication,  include  an  exclusive  franchise  on  each  side,  to 
an  extent  which  shall  shut  out  any  injurious  competition  ?  In  other 
words,  does  the  grant  still  leave  the  legislature  at  liberty  to  erect 
other  bridges  on  either  side,  free  or  with  tolls,  even  in  juxtaposition 
with  the  timbers  and  planks  of  this  bridge  ?  Or  is  there  an  implied 
obligation,  on  the  part  of  the  legislature,  to  abstain  from  all  acts  of 
this  sort  which  shall  impair  or  destroy  the  value  of  the  grant  ?  The 
defendants  contend  that  the  exclusive  right  of  the  plaintiffs  extends 
no  farther  than  the  planks  and  timbers  of  the  bridge,  and  that  the 
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legislature  is  at  full  liberty  to  grant  any  new  bridge,  however  near ; 
and  although  it  may  take  away  a  large  portion,  or  even  the  whole 
of  the  travel  which  would  otherwise  pass  over  the  bridge  of  the  plain- 
tiffs. And  to  this  extent  the  defendants  must  contend;  for  their 
bridge  is,  to  all  intents  and  purposes,  in  a  legal  and  practical  sense, 
contiguous  to  that  of  the  plaintiffs. 

The  argument  of  the  defendants  is,  that  the  plaintiffs  are  to  take 
nothing  by  implication.  Either  (say  they)  the  exclusive  grant  ex- 
tends only  to  the  local  limits  of  the  bridge,  or  it  extends  the  whole 
length  of  the  river,  or  at  least  up  to  Old  Cambridge  bridge.  The  lat- 
ter construction  would  be  absurd  and  monstrous,  and  therefore  the 
former  must  be  the  true  one.  Now,  I  utterly  deny  the  alternatives 
involved  in  the  dilemma.  The  right  to  build  a  bridge  over 
*a  river,  and  to  take  toll,  may  well  include  an  exclusive  [  *614  ] 
franchise  beyond  the  local  limits  of  the  bridge,  and  yet  not 
extend  through  the  whole  course  of  the  river,  or  even  to  any  consid- 
erable distance  on  the  river.  There  is  no  difficulty  in  common  sense 
or  in  law  in  maintaining  such  a  doctrine.  But  then,  it  is  asked,  what 
limits  cap  be  assigned  to  such  a  franchise  ?  The  answer  is  obvious ; 
the  grant  carries  with  it  an  exclusive  franchise  to  a  reasonable  dis- 
tance on  the  river,  so  that  the  ordinary  travel  to  the  bridge  shall  not 
be  diverted  by  any  new  bridge  to  the  injury  or  ruin  of  the  franchise. 
A  new  bridge  which  would  be  a  nuisance  to  the  old  bridge,  would 
be  within  the  reach  of  its  exclusive  right.  The  question  would,  not 
be  so  much  as  to  the  fact  of  distance,  as  it  would  be  as  to  the  fact 
of  nuisance.  There  is  nothing  new  in  such  expositions  of  incorpo- 
real rights,  and  nothing  new  in  thus  administering,  upon  this  founda- 
tion, remedies  in  regard  thereto.  The  doctrine  is  coeval  with  the 
common  law  itself.  Suppose  an  action  is  brought  for  shutting  up 
the  ancient  lights  belonging  to  a  messuage,  or  for  diverting  a  water- 
course, or  for  flowing  back  a  stream,  or  for  erecting  a  nuisance  near 
a  dwelling-house;  the  question  in  such  cases  is  not  a  question  of 
mere  distance,  of  mere  feet  and  inches,  but  of  injury ;  permanent, 
real,  and  substantial  injury,  to  be  decided  upon  all  the  circumstances 
of  the  case.     But  of  this  I  shall  speak  again  hereafter. 

Let  us  see  what  is  the  result  of  the  narrow  construction  contended 
for  by  the  defendants.  If  that  result  be  such  as  is  inconsistent  with 
all  reasonable  presumptions  growing  out  of  the  case,  if  it  be  repug- 
nant to  the  principles  of  equal  justice,  if  it  will  defeat  the  whole  ob- 
jects of  the  grant,  it  will  not,  I  trust,  be  insisted  on  that  this  court  is 
bound  to  adopt  it. 

I  have  before  had  occasion  to  take  notice  that  the  original  charter 
is  a  limited  one  for  forty  years;  that  the  whole  compensation  of  the 
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proprietors  for  all  their  outlay  of  capital,  their  annuity  to  Harvard 
College,  and  their  other  annual  burdens  and  charges,  is  to  arise  out 
of  the  tolls  allowed  them  during  that  period.  No  other  fund  is  pro- 
vided for  their  indemnity,  and  they  are  to  take  it  subject  to  all  the 
perils  of  failure,  and  the  chances  of  an  inadequate  remuneration.  The 
moment  the  charter  was  accepted,  the  proprietors  were  bound  to  all 
the  obligations  of  this  contract  on  their  part.  Whether  the  bargain 
should  turn  out  to  be  good  or  bad,  productive  or  unproductive  of  profit 
did  not  vary  their  duties.    The  franchise  was  not  a  mere  jus  privatum. 

From  the  moment  of  its  acceptance,  and  the  erection  of 
[  *615  ]  *the  bridge,  it  became  charged  with  a  jus  publicum.     The 

government  had  a  right  to  insist  that  the  bridge  should  be 
kept  in  perfect  repair  for  public  travel  by  the  proprietors,  that  the 
bridge  should  be  lighted,  that  the  draw  should  be  raised  without 
expense  for  the  purposes  of  navigation.  And  if  the  proprietors  had 
refused  or  neglected  to  do  their  duty  in  any  of  these  respects,  they 
would  have  been  liable  to  a  public  prosecution.  It  could  be  no  apol- 
ogy or  defence  that  the  bridge  was  unprofitable,  that  the  tolls  were 
inadequate,  that  the  repairs  were  expensive,  or  that  the  whole  con- 
cern was  a  ruinous  enterprise.  The  proprietors  took  the  charter  cum 
onere,  and  must  abide  by  their  choice.  It  is  no  answer  to  all  this,  to 
say  that  the  proprietors  might  surrender  their  charter,  and  thus  escape 
from  the  burden.  They  could  have  no  right  to  make  such  a  surren- 
der. It  would  depend  upon  the  good  pleasure  of  the  government, 
whether  it  would  accept  of  such  a  surrender  or  not ;  and,  until  such 
an  acceptance,  the  burdens  would  be  obligatory  to  the  last  hour  of 
the  charter.  And  when  that  hour  shall  have  arrived,  the  bridge  itself, 
in  good  repair,  is  to  be  delivered  to  the  State. 

Now,  I  put  it  to  the  common  sense  of  every  man,  whether  if  at 
the  moment  of  granting  the  charter  the  legislature  had  said  to  the 
proprietors,  you  shall  build  the  bridge,  you  shall  bear  the  burdens, 
you  shall  be  bound  by  the  charges,  and  your  sole  reimbursement 
shall  be  from  the  tolls  of  forty  years,  and  yet  we  will  not  even  guar- 
antee you  any  certainty  of  receiving  any  tolls.  On  the  contrary,  we 
reserve  to  ourselves  the  full  power  and  authority  to  erect  other  bridges, 
toll  or  free  bridges,  according  to  our  own  free  will  and  pleasure,  con- 
tiguous to  youre,  and  having  the  same  termini  with  yours ;  and  if 
you  are  successful  we  may  thus  supplant  you,  divide,  destroy  your 
profits,  and  annihilate  your  tolls  without  annihilating  your  burdens ; 
if,  I  say,  such  had  been  the  language  of  the  legislature,  is  there  a  man 
living,  of  ordinary  discretion  or  prudence,  who  would  have  accepted 
such  a  charter  upon  such  terms  ?  I  fearlessly  answer,  no.  There 
would  have  been  Buch  a  gross  inadequacy  of  consideration,  and  snob 
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a  total  insecurity  of  all  the  rights  of  property  under  such  circum- 
stances, that  the  project  would  have  dropped  stillborn.  And  I  put 
the  question  further,  whether  any  legislature,  meaning  to  promote  a 
project  of  permanent  public  utility,  (such  as  this  confessedly  was,) 
would  ever  have  dreamed  of  such  a  qualification  of  its  own  grant, 
when  it  sought  to  enlist  private  capital  and  private  patronage  to  in- 
sure the  accomplishment  of  it  ? 

*  Yet,  this  is  the  very  form  and  pressure  of  the  present  [  *  616  ] 
case.  It  is  not  an  imaginary  and  extravagant  case.  Warren 
Bridge  has  been  erected  under  such  a  supposed  reserved  authority, 
in  the  immediate  neighborhood  of  Charles  River  Bridge,  and  with 
the  same  termini  to  accommodate  the  same  line  of  travel.  For  a 
half  dozen  years  it  was  to  be  a  toll-bridge  for  the  benefit  of  the  pro- 
prietors, to  reimburse  them  for  their  expenditures.  At  the  end  of 
that  period,  the  bridge  is  to  become  the  property  of  the  State,  and 
free  of  toll,  unless  the  legislature  should  hereafter  impose  one.  In 
point  of  fact,  it  has  since  become,  and  now  is,  under  the  sanction  of 
the  act  of  incorporation  and  other  subsequent  acts,  a  free  bridge  with* 
out  the  payment  of-  any  tolls  for  all  persons.  So  that,  in  truth,  here 
now  is  a  free  bridge,  owned  by  and  erected  under  the  authority  of 
the  commonwealth,  which  necessarily  takes  away  all  the  tolls  from 
Charles  River  Bridge,  while  its  prolonged  charter  has  twenty  years 
to  run.  And  yet  the  act  of  the  legislature  establishing  Warren 
Bridge  is  said  to  be  no  violation  of  the  franchise  granted  to  the  Charles 
River  Bridge.  The  legislature  may  annihilate,  nay,  has  annihilated, 
by  its  own  acts,  all  chance  of  receiving  tolls,  by  withdrawing  the 
whole  travel ;  though  it  is  admitted  that  it  cannot  take  away  the 
barren  right  to  gather  tolls  if  any  should  occur,  when  there  is  no 
travel  to  boring  a  dollar.  According  to  the  same  course  of  argument, 
tiie  legislature  would  have  a  perfect  right  to  block  up  every  avenue 
to  the  bridge,  and  to  obstruct  every  highway  which  should  lead  to  it, 
without  any  violation  of  the  chartered  rights  of  Charles  River  Bridge, 
and  at  the  same  time  it  might  require  every  burden  to  be  punctili- 
ously discharged  by  the  proprietors  during  the  prolonged  period  of 
seventy  years.  I  confess,  that  the  very  statement  of  such  propositions 
is  so  startling  to  my  mind,  and  so  irreconcilable  with  all  my  notions 
of  good  faith,  and  of  any  fair  interpretation  of  the  legislative  inten- 
tions, that  I  should  always  doubt  the  soundness  of  any  reasoning 
which  should  conduct  me  to  such  results. 

But  it  is  said  that  there  is  no  prohibitory  oovenant  in  the  charter, 
and  no  implications  are  to  be  made  of  any  such  prohibition.  The 
proprietors  are  to  stand  upon  the  letter  of  their  contract,  and  the 
maxim  applies,  de  non  apparentOms  et  non  existentibuS)  eadern  est  lex 
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And  yet  it  is  conceded,  that  the  legislature  cannot  revoke  or  resume 
this  grant  Why  not,  I  pray  to  know  ?  There  is  no  negative  cove- 
nant  in  the  charter ;  there  is  no  express  prohibition  to  be  found  there* 

The  reason  is  plain.  The  prohibition  arises  by  a  natural, 
[  *  617  ]  if  not  by  necessary  implication.     It  would  be  against  the 

first  principles  of  justice  to  presume  that  the  legislature  re- 
served a  right  to  destroy  its  own  grant  That  was  the  doctrine  of 
Fletcher  v.  Peck,  6  Cranch,  87,  in  this  court,  and  in  other  cases  turn- 
ing upon  the  same  great  principle  of  political  and  constitutional 
duty  and  right  Can  the  legislature  have  power  to  do  that  indirectly 
which  it  cannot  do  directly  ?  If  it  cannot  take  away  or  resume  the 
franchise  itself,  can  it  take  away  its  whole  substance  and  value  ?  If 
the  law  will  create  an  implication  that  the  legislature  shall  not  re* 
same  its  own  grant,  is  it  not  equally  as  natural  and  as  necessary 
an  implication,  that  the  legislature  shall  not  do  any  act  directly  to 
prejudice  its  own  grant  or  to  destroy  its  valiie  ?  If  there  were  no 
authority  in  favor  of  so  reasonable  a  doctrine,  I  would  say,  in  the 
language  of  the  late  lamented  Mr.  Chief  Justice  Parker,  in  this  very 
case :  "  I  ground  it  on  the  principles  of  our  government  and  constitu- 
tion, and  on  the  immutable  principles  of  justice,  which  ought  to  bind 
governments  as  well  as  people." 

But  it  is  most  important  to  remember,  that  in  the  construction  of 
all  legislative  grants,  the  common  law  must  be  taken  into  considera- 
tion ;  for  the  legislature  must  be  presumed  to  have  in  view  the  gen- 
eral principles  of  construction  which  are  recognized  by  the  common 
law.  Now,  no  principle  is  better  established  than  the  principle  that 
when  a  thing  is  given  or  granted,  the  law  giveth,  impliedly,  what- 
ever is  necessary  for  the  taking  and  enjoying  the  same.  This  is  laid 
down  in  Co.  Litt  56,  a ;  and  is,  indeed,  the  dictate  of  common  sense 
applicable  to  all  grants.  Is  not  the  unobstructed  possession  of  the 
tolls  indispensable  to  the  full  enjoyment  of  the  corporate  rights 
granted  to  the  proprietors  of  Charles  River  Bridge?  If  the  tolls 
were  withdrawn,  directly  or  indirectly,  by  the  authority  of  the  legis- 
lature, would  not  the  franchise  be  utterly  worthless  ?  A  burden,  and 
not  a  benefit  ?  Would  not  the  reservation  of  authority  in  the  legis- 
lature to  create  a  rival  bridge,  impair,  if  it  did  not  absolutely  destroy 
the  exclusive  right  of  the  proprietors  of  Charles  River  Bridge  ?  I 
conceive  it  utterly  impossible  to  give  any  other  than  an  affirmative 
answer  to  each  of  these  questions.  How,  then,  are  we  to  escape 
from  the  conclusion,  that  that  which  would  impair  or  destroy  the 
grant,  is  prohibited  by  implication  of  law,  from  the  -nature  of  the 
grant?  "We  are  satisfied,"  said  Mr.  Chief  Justice  Parsons,  in 
delivering  the  opinion  of  the  court  in  Wales  t>.  Stetson,  2  Mass 
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143,  146,  "  that  the  rights  legally  vested  in  any  corporation 
cannot  *  be  controlled  or  destroyed  by  any  subsequent  stat-  [  *  618  ] 
ute,  unless  a  power  for  that  purpose  be  reserved  to  the  legis- 
lature, in  the  act  of  incorporation."     Where  is  any  such  reservation 
to  be  found  in  the  charter  of  Charles  River  Bridge  ? 

My  brother  Washington,  (than  whom  few  judges  ever  possessed 
a  sounder  judgment,  or  clearer  learning,)  in  his  able  opinion  in  the 
case  of  Dartmouth  College  t>.  Woodward,  4  Wheat  658,  took  this 
same  view  of  the  true  sense  of  the  passage  in  Blackstone's  Commen- 
taries, and  uses  the  following  strong  language  in  the  subject  of  a  char- 
ter of  the  government.  "  Certain  obligations  are  created  (by  it) 
both  on  the  grantor  and  the  grantees.  On  the  part  of  the  former,  it 
amounts  to  an  extinguishment  of  the  king's  prerogative  to  bestow 
the  same  identical  franchise  on  another  corporate  body,  because  it 
would  prejudice  his  former  grant  It  implies,  therefore,  a  contract 
not  to  reassert  the  right  to  grant  the  franchise  to  another,  or  to  im- 
pair it"  I  know  not  how  language  more  apposite  could  be  applied 
to  the  present  case.  None  of  us  then  doubted  its  entire  correctness, 
when  he  uttered  it ;  and  I  am  not  able  to  perceive  how  the  legal 
inference  can  now  be  escaped.  The  case  of  The  Chesapeake  and 
Ohio  Canal  Company  v.  The  Baltimore  and  Ohio  Railroad  Com- 
pany, 4  Gill  &  Johns.  1,  4,  6, 143, 146, 149,  fully  sustains  the  same 
doctrine ;  and  most  elaborately  expounds  its  nature,  and  operation, 
and  extent 

But  we  are  not  left  to  mere  general  reasoning  on  this  subject 
There  are  cases  of  grants  of  the  crown  in  which  a  like  construction 
has  prevailed,  which  are  as  conclusive  upon  this  subject  in  point  of 
authority,  as  any  can  be.  How  stands  the  law  in  relation  to  grants 
by  the  crown  of  fairs,  markets,  and  ferries  ?  I  speak  of  grants,  for 
all  claims  of  this  sort  resolve  themselves  into  grants ;  a  prescription 
being  merely  evidence  of,  and  presupposing  an  ancient  grant,  which 
can  be  no  longer  traced,  except  by  the  constant  use  and  possession 
of  the  franchise.  If  the  king  grants  a  fair,  or  a  market,  or  a  ferry, 
has  the  franchise  no  existence  beyond  the  local  limits  where  it  is 
erected  ?  Does  the  grant  import  no  more  than  a  right  to  set  up  such 
fair,  or  market,  or  ferry,  leaving  in  the  crown  full  power  and  authority 
to  make  other  grants  of  the  same  nature,  in  juxtaposition  with  those 
local  limits  ?  No  case,  I  will  venture  to  say,  has  ever  maintained 
such  a  doctrine ;  and  the  common  law  repudiates  it  (as  will  be  pres- 
ently shown)  in  the  most  express  terms. 

The  authorities  are  abundant  to  establish  that  the  king 
cannot  *  make  any  second  grant  which  shall  prejudice  the  [  *  619  ] 
profits  of  the  former  grant     And  why  not  ?    Because  the 
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grant  imposes  public  burdens  on  the  grantee,  and  subjects  him  to  pub- 
lic charges,  and  the  profits  constitute  his  only  means  of  remuneration ; 
and  the  crown  shall  not  be  at  liberty  directly  to  impair,  much  less  to 
destroy  the  whole  value  and  objects  of  its  grant.  In  confirmation  of 
this  reasoning,  it  has  been  repeatedly  laid  down  in  the  books,  that 
when  the  king  grants  a  fair,  or  market,  or  ferry,  it  is  usual  to  insert  in 
all  such  grants  a  clause  or  proviso  that  it  shall  not  be  to  the  prejudice 
of  any  other  existing  franchise  of  the  same  nature ;  as.  a  fair  or  mar- 
ket, or  ferry.  But  if  such  a  clause  or  proviso  is  not  inserted,  the  grant 
is  always  construed  with  the  like  restriction ;  for  such  a  clause  will 
be  implied  by  law.  And,  therefore,  if  such  new  giant  is  without 
such  a  clause,  if  it  occasion  any  damage  either  to  the  king  or  to  a 
subject  in  any  other  thing,  it  will  be  revocable.  So  my  Lord  Coke 
laid  it  down  in  2  lust  406.  The  judges  laid  down  the  same  law  in 
the  house  of  lords  in  the  case  of  The  King  v.  Butler,  3  Lev.  220, 222; 
which  was  the  case  of  a  grant  of  a  new  market  to  the  supposed  preju- 
dice of  an  old  market  Their  language  on  that  occasion  deserves 
to  be  cited.  It  was,  "that  the  king  has  an  undoubted  right  to  repeal 
a  patent  wherein  he  is  deceived,  or  hia  subjects  prejudiced,  and  that 
by  scire  facias  J*  And  afterwards  referring  to  cases  where  a  writ 
of  ad  quod  damnum  had  been  issued,  they  added,  "  there,  the  king 
takes  notice,  that  it  is  not  ad  damnum;  and  yet,  if  it  be  ad  damnum, 
the  patent  is  void;  for  all  such  patents  the  condition  is  implied, 
namely,  that  it  fie  not  ad  damnum  of  the  neighboring  merchants." 
And  they  added  further,  "this  is  positively  alleged,  (in  the  scire 
facias,)  that  concessit*  predicta  est  ad  damnum  et  depauperationem, 
&c. ;  which  is  a  sufficient  cause  to  revoke  the  patent,  if  there  were 
nothing  more."  The  same  doctrine  is  laid  down  in  Mr.  Sergeant 
Williams's  learned  note  (2)  to  the  case  of  Yard  v.  Ford ;  2  Saund. 
174.  Now,  if  in  the  grant  of  any  such  franchise  of  a  fair,  or  market, 
or  ferry,  there  is  no  implied  obligation  or  condition  that  the  king 
will  not  make  any  subsequent  grant  to  the  prejudice  of  such  prior 
grant,  or  impairing  its  rights,  it  is  inconceivable  why  such  a  proviso 
should  be  implied.  But,  if,  (as  the  law  certainly  is,)  the  king  can 
make  no  subsequent  grant  to  the  prejudice  of  his  former  grant,  then 
the  reason  of  such  implication  is  clear ;  for  the  king  will  not  be  pre- 
sumed to  intend  to  violate  his  duty,  but  rather  to  be  deceived  in  his 

second  grant,  if  to  the  prejudice  of  the  first 
[  *620  J       *  It  is  upon  this  ground)  and  this  ground  only,  that  we 

can  explain  the  established  doctrine  in  relation  to  ferries. 
When  the  crown  grants  a  ferry  from  A  to  B  without  using  any  words 
which  import  it  to  be  an  exclusive  ferry,  why  is  it,  (as  will  be  pres- 
ently shown,)  that  by  the  common  law  the  grant  is  construed  to  be 
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exclusive  of  all  other  femes  between  the  same  places,  or  termini;  at 
least,  if  each  femes  axe  bo  near  that  they  are  injurious  to  the  first 
ferry,  and  tend  to  a  direct  diminution  of  its  receipts  ?  Plainly,  it  must 
be  because  from  the  nature  of  such  a  franchise  it  can  have  no  perma- 
nent value,  unless  it  is  exclusive ;  and  the  circumstance  that  during  the 
existence  of  the  grant,  the  grantee  has  public  burdens  imposed  upon 
him,  raises  the  implication  that  nothing  shall  be  done  to  the  preju- 
dice of  it,  while  h  is  a  subsisting  franchise.  The  words  of  the  grant 
do»  indeed,  import  per  se  merely  to  confer  a  right  of  ferry  between  A 
and  B.  But  the  common  law  steps  in,  and  ui  res  magis  valeat  quam 
pereat,  expands  the  terms  into  an  exclusive  right;  from  the  very  nature, 
and  objects  and  motives,  of  the  grant. 

I  say  this  is  the  theory  of  the  common  law  on  this  subject  Let  us 
now  see  if  it  is  not  fully  borne  out  by  the  authorities  in  relation  to 
ferries ;  a  franchise,  which  approaches  so  near  to  that  of  a  bridge, 
that  human  ingenuity  has  not  yet  been  able  to  state  any  assignable 
difference  between  them;  except  that  one  includes  the  right  of  pon- 
tage, and  the  other  of  passage  or  ferriage;  see  Webb's  case,  8  Co.  B. 
46  (b) ;  that  is,  each  includes  public  duties,  and  burdens,  and  an 
indemnity  for  these  duties  and  burdens,  by  a  right  to  receive  tolls. 
A  grant  of  a  ferry  must  always  be  by  local  limits ;  it  must  have  some 
termini;  and  must  be  between  some  fixed  points,  vills,  or  places* 
But  is  the  franchise  of  a  ferry  limited  to  the  mere  ferry  ways? 
Unless  I  am  greatly  mistaken,  there  is  an  unbroken  series  of  authori- 
ties establishing  the  contrary  doctrine;  a  doctrine  firmly  fixed  in 
the  common  law,  and  brought  to  America  by  our  ancestors  as  a  part 
of  their  inheritance.  The  case  of  a  ferry  is  put  as  a  case  of  clear 
law  by  Paston,  J.,  as  long  ago  as  in  22  Hen.  VJL  14,  b.  "  If,"  says 
he,  u  I  have  a  market  or  a  fair  on  a  particular  day,  and  another  sets 
up  a  market  or  a  fair  on  the  same  day  in  a  ville,  which  is  near  to  my 
market,  so  that  my  market  or  my  fair  is  impaired,  I  shall  have  against 
him  an  assize  of  nuisance,  or  an  action  on  the  case."  And  the  same 
law  is:  u If  I  have  an  ancient  ferry  in  a  ville,  and  another  sets  up 
another  ferry  upon  the  same  river  near  to  my  ferry,  so  that  the  profits 
of  my  ferry  are  impaired,  I  shall  have  an  action  on  the  case 
*  against  hitn."  And  Newton,  (who  it  seems  was  of  coun-  [  *  621  ] 
sel  for  the  defendant  in  that  case,)  admitted  the  law  to  be 
so  ;  and  gave  as  a  reason,  "  for  you  are  bound  to  support  the  ferry, 
and  to  serve  and  repair  it  for  the  ease  of  the  common  people,  and 
otherwise  you  shall  be  grievously  amerced ;  and  it  is  inquirable  be- 
fore the  sheriff  at  his  tourn,  and  also  before  the  justices  in  Eyre." 
As  to  the  case  of  a  market  or  fair,  Newton  said,  that  in  the  king's 
grant  of  a  market  or  fair,  there  is  always  a  proviso  that  it  should  not 
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be  to  the  nuisance  of  another  market  or  fair.  To  which  Paston,  J., 
replied :  "  Suppose  the  king  grants  to  me  a  market  without  any  pro- 
viso, if  one  sets  up  after  that  time  another  market,  which  is  a  nuisance 
to  that,  I  shall  have  against  him  an  assize  of  nuisance." 

The  doctrine  here  laid  down  seems  indisputable  law;  and  it  was 
cited  and  approved  by  Lord  Abinger  in  Hussy  v.  Field,  2  Cromp. 
M.  &  R.  432,  to  which  reference  will  presently  be  made.  In  Bacon's 
Abridgment,  Prerogative,  F.  1,  it  is  laid  down,  "  that  if  the  king 
creates  oi  grants  a  fair,  or  market,  to  a  person,  and  afterwards  grants 
another  to  another  person,  to  the  prejudice  of  the  first,  the  second 
grant  is  void;"  see  16  Yiner's  Abridg.  Nuisance,  G.  pL  2.  The 
same  law  is  laid  down  in  3  Black.  Comm.  218,  219.  "  If  (says  he) 
I  am  entitled  to  hold  a  fair  or  market,  and  another  person  sets  up 
a  fair  or  market,  so  near  mine  that  it  does  me  a  prejudice,  it  is  a 
nuisance  to  the  freehold  which  I  have  in  my  market  or  fair."  He 
adds,  "  if  a  ferry  is  erected  on  a  river,  so  near  another  ancient  ferry 
as  to  draw  away  the  custom,  it  is  a  nuisance  to  the  old  one ;  for 
where  there  is  a  ferry  by  prescription,  the  owner  is  bound  always  to 
keep  it  in  repair  and  readiness  for  the  ease  of  the  king's  subjects, 
otherwise  he  may  be  grievously  amerced.  It  would  be,  therefore, 
extremely  hard  if  a  new  ferry  were  suffered  to  share  the  profits,  which 
does  not  also  share  the  burden."  The  same  doctrine  is  to  be  found 
in  Comyn's  Digest  (Action  upon  the  case  for  a  Nuisance,  A.)  and  in 
many  other  authorities.  See  Yard  t>.  Ford,  2  Saund.  175,  and  note 
(2);  Fitz.  N.  Brev.  184;  Hale  de  Port  Maris,  c  5;  Harg.  Law 
Tracts,  p.  59 ;  Com.  Dig.  Piscary,  B.  Id ;  Market,  C.  2,  C.  3 ;  2  Black. 
Comm.  27. 

The  doctrine  is.  in  England  just  as  true  now,  and  just  as  strictly 
enforced,  as  it  was  three  centuries  ago.  In  Blissett  v.  Hart,  ( Willes, 
508,)  the  plaintiff  recovered  damages  for  a  violation  of  his  right 
to  an  ancient  ferry,  against  the  defendant,  who  had  set  up  a  neigh- 
boring ferry  to  his  nuisance.  The  court  said  :  "  A  ferry  is 
[  *622  ]  publici  *  juris.  It  is  a  franchise  that  no  one  can  erect  with- 
out a  license  from  the  crown ;  and  when  one  is  erected, 
another  cannot  be  erected  without  an  ad  quod  damnum.  If  a  second 
is  erected  without  a  license,  the  crown  has  a  remedy  by  a  quo  war- 
ranto  ;  and  the  former  grantee  has  a  remedy  by  action."  The  case 
of  Tripp  v.  Frank,  4  Term.  R.  666,  proceeds  upon  the  admission  of 
the  same  doctrine,  as  does  Prince  v.  Lewis,  5  Barn.  &  Cress.  363 ; 
Peter  v.  Kendall,  6  Barn  &  Cress.  703 ;  Mosley  v.  Chadwick,  7  Barn. 
&  Cress.  47,  note  a. ;  and  Mosley  v.  Walker,  7  Barn  &  Cress.  40. 

There  is  a  very  recent  case,  (already  alluded  to,)  which  was  de- 
cided by  the  court  of  exchequer,  upon  the  fullest  consideration,  and 
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in  which  the  leading  authorities  upon  this  point  were  discussed  with 
great  acuteness  and  ability.  I  mean  the  case  of  Huzzy  v.  Field,  in 
1835 ;  13  Law  Journ.  239 ;  S.  C.  2  Cromp.  M.  &  R.  432.  Lord 
Abinger,  in  delivering  the  opinion  of  the  court  on  that  occasion, 
used  the  following  language :  "  So  far  the  authorities  appear  to  be 
clear,  that  if  a  new  ferry  be  put  up  without  the  king's  license,  to  the 
prejudice  of  an  old  one,  an  action  will  lie;  and  there  is  no  case 
which  has  the  appearance  of  being  to  the  contrary,  except  that  of 
Tripp  v.  Frank,  hereafter  mentioned.  These  old  authorities  pro- 
ceeded upon  the  ground,  first,  that  the  grant  of  the  franchise  is  good 
in  law,  being  for  a  sufficient  consideration  to  the  subject,  who,  as  he 
received  a  benefit,  may  have,  by  the  grant  of  the  crown,  a  corre- 
sponding obligation  imposed  upon  him,  in  return  for  the  benefit  re- 
ceived ;  and  secondly,  that  if  another,  without  legal  authority,  inter- 
rupts the  grantee  in  the  exercise  of  his  franchise,  by  withdrawing 
the  profits  of  passengers,  which  he  would  otherwise  have  had,  and 
which  he  has  in  a  manner  purchased  from  the  public  at  the  price  of 
his  corresponding  liability,  the  disturber  is  subject  to  an  action  for 
the  injury.  And  the  case  is,  in  this  respect,  analogous  to  the  grant  of 
a  fair  or  market,  Which  is  also  a  privilege  of  the  nature  of  a  monop- 
oly. A  public  ferry,  then,  is  a  public  highway  of  a  special  descrip- 
tion ;  and  its  termini  must  be  in  places  where  the  public  have  rights, 
as  towns,  or  vills,  or  highways  leading  to  towns  or  vills.  The  right 
of  the  grantee  is  in  one  case  an  exclusive  right  of  carrying  from  town 
to  town  ;  in  the  other,  of  carrying  from  one  point  to  the  other,  all, 
who  are  going  to  use  the  highway  to  the  nearest  town  or  ville  to 
which  the  highway  leads  on  the  other  side.  Any  new  ferry,  there- 
fore, which  has  the  effect  of  taking  away  such  passengers,  must  be 
injurious.  For  instance,  if  any  one  should  construct  a  new 
*  landing-place  at  a  short  distance  of  one  terminus  of  the  ferry,  [  *  623  ] 
and  make  a  proclamation  of  carrying  passengers  over  from 
the  other  terminus^  and  then  landing  them  at  that  place  from  which 
they  pass  to  the  same  public  highway  upon  which  the  ferry  is  estab- 
lished, before  it  reaches  any  town  or  vill,  by  which  the  passengers  go 
immediately  to  the  first  and  all  the  vills  to  which  that  highway  lAds ; 
there  could  not  be  any  doubt  but  that  such  an  act  would  be  an  in- 
fringement of  the  right  of  ferry,  whether  the  person  so  acting  intend- 
ed to  defraud  the  grantee  of  the  ferry,  or  not.  If  such  new  ferry  be 
nearer,  or  the  boat  used  more  commodious,  or  the  fare  less ;  it  is 
obvious  that  all  the  custom  must  be  inevitably  withdrawn  from  the 
old  ferry.  And,  thus,  the  grantee  would  be  deprived  of  all  the  benefit 
of  the  franchise,  whilst  he  continued  liable  to  all  the  burdens  imposed 
upon  him." 

vol.  xii.  49 
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Language  more  apposite  to  the  present  case  could  scarcely  hate 
been  used.  And  what  makes  it  still  stronger,  is,  that  the  very  case 
before  the  court  was  of  a  new  ferry  starting  on  one  side  from  the 
same  town,  but  not  at  the  same  place  in  the  town,  to  a  terminus  on 
the  other  side  different  from  that  of  the  old  ferry-house,  and  more 
than  a  half  a  mile  from  it,  and  thence  by  a  highway  communicated 
with  the  highway  which  was  connected  with  the  old  ferry,  at  a  mile 
distance  from  the  ferry.  Now,  if  the  right  of  the  old  ferry  did  not, 
by  implication,  extend  on  either  side  beyond  its  local  termini,  no 
question  could  have  arisen  as  to  the  disturbance.  Trotter  v.  Harris, 
2  Young  &  Jerv.  285,  proceeded  upon  similar  principles ;  though  it 
did  not  call  for  so  exact  an  exposition  of  them. 

It  is  observable,  that  in  the  case  of  Huzzy  v.  Field,  2  Cromp.  M. 
&  It.  432,  the  defendant  did  not  claim  under  any  license  or  grant 
from  the  crown  ;  and,  therefore,  it  may  be  supposed  in  argument, 
that  it  does  not  apply  to  a  case  where  that  is  a  grant  of  the  new  fenry 
from  the  crown.  But  in  point  of  law  there  is  no  difference  between 
the  cases.  In  each  case  the  new  ferry  must  be  treated  as  a  clear  dis- 
turbance of  the  rights  of  the  old  ferry,  or  it  is  not  in  either  case  ;  for 
if  the  first  grant  does  not,  by  implication,  carry  an  exclusive  right 
above  and  below  its  local  termini,  then  there  can  be  no  pretence,  in 
either  case,  for  the  grantee  of  the  old  ferry  to  complain  of  the  new 
ferry ;  for  it  does  not  violate  his  rights  under  his  grant  If  the  first 
grant  does,  by  implication,  carry  an  exclusive  right  above  and  below 
its  local  termini,  so  far  as  it  may  be  prejudiced  or  disturbed  by  a  new 
ferry,  then  it  is  equally  clear,  upon  established  principles, 
[  *  624  ]  that  the  king  *  cannot,  by  a  new  grant,  prejudice  his  former 
grant ;  for  the  law  deprives  him  of  any  such  prerogative.  It 
is  true  that  where  the  new  ferry  is  got  up  without  a  license  from  the 
crown,  it  may  be  abated  as  a  nuisance,  upon  a  quo  warranto,  or  in- 
formation, by  the  crown.  But  this  will  not  confer  any  right  of  action 
on  the  grantee  of  the  old  ferry,  unless  his  own  rights  have  been  dis- 
turbed. 

I  have  said  that  this  is  the  result  of  Established  principles  ; 
and  the  case  of  the  Islington  Market,  3  CI.  &  Finn.  513,  re- 
cently before  the  judges  of  England  upon  certain  questions  sub- 
mitted to  them  by  the  house  of  lords,  is  an  authority  of  the  most 
solemn  and  conclusive  nature  upon  this  identical  point  of  fran- 
chise. What  gives  it  still  more  importance  is,  that  in  the  last  three 
questions  proposed  to  the  judges  by  the  house  of  lords,  the  very 
point  as  to  the  power  of  the  king  to  make  a  second  grant  of  a 
market,  to  the  prejudice  of  his  former  grant,  within  the  limits  of  the 
common  law,  arose,  and  was  pointedly  answered  in  the  negative. 
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On  that  occasion  the  judges  said,  that  while  the  first  grant  of  a 
market  remains  unrepealed,  even  the  default  of  the  grantee  of  the 
franchise,  in  not  providing,  according  to  his  duty,  proper  accommo- 
dations for  the  public,  cannot  operate,  in  point  of  law,  as  a  ground  for 
granting  a  new  charter  to  another  to  hold  a  market  within  the  com- 
mon law,  which  shall  really  be  injurious  to  the  existing  market.  The 
judges,  after  adverting  to  the  usual  course  of  the  issuing  of  a  writ  of 
ad  quod  damnum,  in  cases  where  a  new  market  is  asked  for,  added: 
u  We  do  not  say  that  a  writ  of  ad  quod  damnum  is  absolutely  neces- 
sary. But  if  the  crown  were  to  grant  a  new  charter  without  a  writ 
of  ad  quod  damnum,  and  it  should  appear  that  the  interests  of  other 
persons  were  prejudiced,  the  crown  woud  be  supposed  to  be  deceived, 
and  the  grant  might  be  repealed  on  a  scire  facias"  And  they  cited, 
with  approbation,  the  doctrine  of  Lord  Coke,  in  2  Inst  406,  that 
"  If  one  held  a  market  either  by  prescription  or  by  letters-patent,  and 
another  obtains  a  market  to  the  nuisance  of  the  former  market,  he 
shall  not  tarry  till  he  have  avoided  the  letters-patent  of  the  latter 
market  by  course  of  law,  that  he  may  have  an  assize  of  nuisance ; " 
thus  establishing  the  doctrine,  that  there  is  no  difference  in  point  of 
law,  whether  the  first  market  be  by  prescription  or  by  grant;  or 
whether  the  new  market  be  with  or  without  a  patent  from  the  crown. 
In  eaeh  case  the  remedy  is  the  same  for  the  owner  of  the  first  market, 
if  the  new  market  is  a  nuisance  to  him.  The  judges  also 
held,  that  the  *  circumstance  of  the  benefit  of  the  public  re-  [  *  625  ] 
quiring  a  new  market.,  would  not,  of  itself,  warrant  the 
grant  of  the  new  market. 

Mr.  Dane,  in  his  Abridgment,  2  Dane's  Abridg.  c.  67,  p.  683,  lays 
down  the  doctrine  in  terms  equally  broad  and  comprehensive,  as 
applicable  to  America.  After  having  spoken  of  a  ferry  as  imposing 
burdens,  publici  juris,  he  adds :  "  In  this  way  a  ferry  becomes  prop- 
erty, an  incorporeal  hereditament;  the  owners  of  which,  for  the 
public  convenience,  being  obliged  by  law  to  perform  certain  public 
services,  must,  as  a  reasonable  equivalent,  be  protected  in  this  prop- 
erty." And  he  cites  the  case  of  Chadwick  v.  The  Proprietors  of 
the  Haverhill  Bridge,  as  directly  in  point;  that  the  erection  of  a 
neighboring  bridge  under  the  authority  of  the  legislature  is  a  nuis- 
ance to  a  ferry.  Notwithstanding  all  the  commentary  bestowed  on 
that  case  to  escape  from  its  legal  pressure,  I  am  of  opinion  that  the 
report  of  the  referees  never  could  have  been  accepted  by  the  court, 
or  judgment  given  thereon,  if  the  declaration  had  not  stated  a  right 
which  in  point  of  law  was  capable  of  supporting  such  a  judgment 
The  court  seems,  from  Mr.  Dane's  statement  of  the  case,  clearly  to 
feave  recognized  the  title  of  the  plaintiff,  if  he  should  prove  himself 
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the  owner  of  a  ferry.  Besides,  without  disparagement  to  any  other 
man,  Mr.  Dane  himself,  (the  chairman  of  the  referees,)  from  his 
great  learning  and  ability,  is  well  entitled  to  speak  with  the  authority 
of  a  commentator  of  the  highest  character  upon  such  a  subject. 

It  is  true,  that  there  is  the  case  of  Churchman  v.  Tunstal,  Hard. 
162,  where  a  different  doctrine,  as  to  a  ferry,  was  laid  down.  But 
that  case  is  repugnant  to  all  former  cases,  as  well  as  later  cases ; 
and  Lord  Chief  Baron  Macdonald,  in  Attorney-General  v.  Richard, 
2  Anst  603,  informs  us,  that  it  was  afterwards,  overturned.  Lord 
Abinger,  in  Huzzy  v.  Field,  13  Law  Jour.  239,  S.  C.  2  Cromp. 
Mees.  &  Roscoe,  432,  goes  further,  and  informs  us,  that  after  the 
bill  in  that  case  was  dismissed,  (which  was  a  bill  by  a  farmer  of  a 
ferry,  as  it  should  seem,  under  the  crown,  for  an  injunction  to  re- 
strain the  defendant,  who  had  lands  on  both  sides  of  the  Thames, 
three  quarters  of  a  mile  off,  and  who  was  in  the  habit  of  ferrying 
passengers  across,  from  continuing  to  do  so,)  another  bill  was  brought 
after  the  restoration,  in  1663,  and  a  decree  made  by  Lord  Hale  in 
favor  of  the  plaintiff,  that  the  new  ferry  should  be  put  down.  This 
last  determination  is  exceedingly  strong,  carrying  the  implication  in 
regard  to  the  franchise  of  a  ferry,  as  exclusive  of  all  other 
[  *  626  ]  ferries  *  injurious  to  it,  to  a  very  enlarged  extent ;  and  it 
was  made  by  one  of  the  greatest  judges  who  ever  adorned 
the  English  bench. 

But  it  has  been  suggested  that  the  doctrine  as  to  ferries  is  confined 
to  ancient  ferries  by  prescription,  and  does  not  apply  to  those  where 
there  is  a  grant,  which  may  be  shown.  In  the  former  case  the  ex- 
clusive right  may  be  proved  by  long  use,  and  exclusive  use.  In  the 
latter,  the  terms  of  the  grant  show  whether  it  is  exclusive  or  not ; 
and  if  not  stated  to  be  exclusive  in  the  grant,  it  cannot  by  implica- 
tion be  presumed  to  be  exclusive.  Now,  there  is  no  authority  shown 
for  such  a  distinction,,  and  it  is  not  sound  in  itself.  If  a  ferry  exists 
by  prescription,  nothing  more,  from  the  nature  of  the  thing,  can  be 
established  by  long  possession,  than  that  the  ferry  originated  in  some 
grant,  and  that  it  has  local  limits,  from  the  ferry  ways  on  one  side  to 
those  on  the  other  side.  The  mere  absence  of  any  other  near  ferry 
proves  nothing,  except  that  there  is  no  competition ;  for  until  there 
is  some  interference  by  the  erection  of  another  ferry,  there  can  be 
nothing  exclusive  above  or  below  the  ferry  ways  established  by  the 
mere  use  of  the  ferry.  If  such  an  interference  should  occur,  then 
the  question  might  arise  ;  and  the  long  use  could  establish  no  more 
than  the  rightful  possession  of  the  franchise.  The  question,  whether 
the  franchise  is  exclusive  or  not  must  depend  upon  the  nature  of  such 
a  franchise  at  the  common  law,  and  the  implications  belonging  to 
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it.  In  short,  it  is  in  the  authorities  taken  to  be  exclusive,  unless  a 
contrary  presumption  arises  from  the  facts,  as  it  did  in  Holcroft  v. 
Heel,  1  Bos,  &  Pull.  400.  But  Lord  Coke,  (in  2  Inst  406.)  lays 
down  the  law  as  equally  applicable  to  all  cases  of  prescription  and 
of  grant.  u  If,"  says  he,  "  one  hath  a  market  either  by  prescription  or 
by  letters-patent  of  the  king,  and  another  obtains  a  market  to  the 
nuisance  of  the  former  market,  he  shall  not  tarry  till  he  have  avoided 
the  letters-patent  of  the  latter  market,  by  course  of  law ;  but  he 
may  have  an  assize  of  nuisance."  The  same  rule  must,  for  the  same 
reason,  apply  to  fairs  and  ferries.  The  case  of  Prince  v.  Lewis, 
5  B.  &  Cresw.  363,  was  the  case  of  the  grant  of  a  market,  and  not 
of  a  market  by  prescription ;  yet  no  one  suggested  any  distinction  on 
this  account  Holcroft  v.  Heel,  1  Bos.  &  Pull.  400,  was  the  case 
of  a  grant  of  a  market  by  letters-patent 

In  Ogden  v.  Gibbons,  4  Johns.  Ch.  H.  150,  Mr.  Chancellor  Kent 
recognizes,  in  the  most  ample  manner,  the  general  principles  of  the 
common  law.  Speaking  of  the  grant  in  that  case  of  an  exclusive 
right  to  navigate  with  steamboats  from  New  York  to  Eliza- 
bethtown  Point,  *  &c,  he  declared,  that  the  true  intent  was  [  *  627  ] 
to  include  not  merely  that  point,  but  the  whole  shore  or 
navigable  part  of  Elizabethtown.  uAny  narrower  construction," 
said  he,  "  in  favor  of  the  grantor  would  render  the  deed  a  fraud  upon 
the  grantee.  It  would  be  like  granting  an  exclusive  right  of  ferriage 
between  two  given  points,  and  then  setting  up  a  rival  ferry  within  a 
few  rods  of  those  very  points,  and  within  the  same  course  of  the  line 
of  travel.  The  common  law  contained  principles  applicable  to  this 
very  case,  dictated  by  a  sounder  judgment,  and  a  more  enlightened 
morality.  If  one  had  a  ferry  by  prescription,  and  another  erected  a 
ferry  so  near  to  it  as  to  draw  away  its  custom,  it  was  a  nuisance ; 
for  which  the  injured  party  had  his  remedy  by  action,  &c.  The  same 
rule  applies,  in  its  spirit  and  substance,  to  all  exclusive  grants  and 
monopolies.  The  grant  must  be  so  construed  as  to  give  it  due 
effect  by  excluding  all  contiguous  and  injurious  competition."  Lan- 
guage more  apposite  to  the  present  case  could  not  well  be  imagined. 
Here,  there  is  an  exclusive  grant  of  a  bridge  from  Charlestown  to 
Boston  on  the  old  ferry  ways ;  must  it  not  also  be  so  construed  as  to 
exclude  all  contiguous  and  injurious  competition?  Such  an  opinion, 
from  such  an  enlightened  judge,  is  not  to  be  overthrown  by  general 
suggestions  against  making  any  implications  in  legislative  grants. 

The  case  of  the  Newburgh  Turnpike  Company  v.  Miller,  5  Johns. 
Ch.  R.  101,  decided  by  the  same  learned  judge,  is  still  more  directly 
in  point;  and,  as  far  as  his  authority  can  go,  conclusively  establishes 
the  doctrine,  not  only  that  the  franchise  of  a  ferry  is  not  confined  to 
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the  ferry  ways,  but  that  the  franchise  of  a  bridge  is  not  confined  to 
the  termini,  and  local  limits  of  the  bridge.  In  that  case,  the  plaintiff? 
had  erected  a  toll  bridge  over  the  River  Wallkill  in  connection  with 
a  turnpike,  under  an  act  of  the  legislature ;  and  the  defendants  after* 
wards  erected  another  road  and  bridge  near  to  the  former,  and  thereby 
diverted  the  toll  from  the  plaintiffs'  bridge.  The  suit  was  a  bill  in 
chancery,  for  a  perpetual  injunction  of  this  nuisance  of  the  plaintiffs' 
bridge ;  and  it  was  accordingly,  at  the  hearing,  granted  by  the  court 
Mr.  Chancellor  Kent,  on  that  occasion,  said:  "  Considering  the  prox- 
unity  of  the  new  bridge,  and  the  facility  that  every  traveller  has  by 
means  of  that  bridge,  and  the  road  connected  with  it,  to  shun  the 
plaintiffs'  gate  which  he  would  otherwise  be  obliged  to  pass,  I  cannot 
doubt,  for  a  moment,  that  the  new  bridge  is  a  direct  and  immediate 
disturbance   of  the   plaintiffs'  enjoyment  of   their  privileges,"  &c 

"  The  new  road,  by  its  termini^  created  a  competition  most 
[  *  628  ]  *  injurious  to  the  statute  franchise;  and  becomes,  what  is 

deemed  in  law,  in  respect  to  such  franchise,  a  nuisance." 
And,  after  adverting  to  his  own  language,  already  quoted  in  Ogden 
v.  Gibbons,  4  Johns.  Ch.  R.  150,  160,  he  added :  u  The  same  doctrine 
applies  to  any  exclusive  privilege  created  by  statute.  All  such  privi- 
leges come  within  the  equity  and  reason  of  the  principle.  No  rival 
road,  bridge,  or  ferry,  or  other  establishment  of  a  similar  kind,  and 
for  like  purposes,  can  be  tolerated  so  near  to  the  other  as  materially 
to  affect  or  take  away  its  custom*  It  operates  as  a  fraud  upon  the 
grant,  and  goes  to  defeat  it.  The  consideration,  by  which  individuals 
are  invited  to  expend  money  upon  great,  and  expensive,  and  hazard- 
ous public  works,  as  roads  and  bridges ;  and  to  become  bound  to 
keep  them  in  constant  and  good  repair,  is  the  grant  of  an  exclusive 
toll.  This  right,  thus  purchased  for  a  valuable  consideration,  cannot 
be  taken  away  by  direct  or  indirect  means  devised  for  the  purpose, 
both  of  which  are  equally  unlawful."  Now,  when  the  learned  chan- 
cellor here  speaks  of  an  exclusive  privilege,  or  franchise,  he  does  not 
allude  to  any  terms  in  the  statute  grant  expressly  giving  such  a  privi- 
lege beyond  the  local  limits ;  for  the  statute  contained  no  words  to 
such  an  effect.  The  grant,  indeed,  was  by  necessary  implication 
exclusive,  as  to  the  local  limits,  for  the  legislature  could  not  grant 
any  other  bridge  in  the  same  place  with  the  same  termini.  It  was 
to  such  a  grant  of  a  franchise,  exclusive  in  this  sense,  and  in  no 
other,  that  his  language  applies.  And  he  affirms  the  doctrine  in  the 
most  positive  terms,  that  such  a  grant  carries  with  it  a  necessary 
right  to  exclude  all  injurious  competition,  as  an  indispensable  inci- 
dent    And  his  judgment  turned  altogether  upon  this  doctrine. 

It  is  true  that,  in  this  case,  the  defendants  did  not  erect  the  new 
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bridge  under  any  legislative  act.  But  that  is  not  material  in  regard 
to  the  point  now  under  consideration.  The  point  we  are  now  con- 
sidering is,  whether  the  grant  of  a  franchise  to  erect  a  bridge  or  a 
ferry,  is  confined  to  the  local  limits  or  termini,  to  the  points  aod 
planks  of  the  bridge,  or  to  the  ferry  ways  of  the  ferry.  The  learned 
chancellor  rejects  such  a  doctrine,  with  the  most  pointed  severity  of 
phrase.  "  It  operates,"  says  he,  "  as  a  fraud  upon  the  grant,  and 
goes  to  defeat  it"  The  grant  necessarily  includes  "  a  right  to  an 
exclusive  toll."  u  No  rival  road,  bridge,  or  ferry  can  be  tolerated 
so  near  to  the  former  as  to  affect  or  take  away  its  custom."  Now, 
if  such  be  the  true  construction  of  the  grant  of  such  a  franchise,  it  is 
just  as  true  a  construction  in  relation  to  the  government  as 
in  *  relation  to  private  persons.  It  would  be  absurd  to  say  [*629  J 
that  the  same  grant  means  one  thing  as  to  the  public,  and 
an  entirely  opposite  thing  in  relation  to  individuals.  If  the  right  to  an 
exclusive  franchise  or  toll  exists,  it  exists  from  the  nature  and  objects 
of  the  grant ;  and  applies  equally  in  all  directions.  It  would  be 
repugnant  to  all  notions  of  common  sense,  as  well  as  of  justice,  to 
say  that  the  legislature  had  a  right  to  commit  a  fraud  upon  its  own 
grant  The  whole  reasoning  of  the  learned  chancellor  repudiates 
such  a  notion. 

But  in  what  manner  is  the  doctrine  to  be  maintained,  that  the 
franchise  of  a  ferry  is  confined  to  the  ferry  ways,  and  the  franchise  of 
a  bridge  to  the  planks  ?  It  is  said,  that  in  Saville's  Reports,  11,  it  is 
laid  down  "  that  a  ferry  is  in  respect  to  the  landing-place,  and  not  of 
the  water ;  which  water  may  belong  to  one,  and  the  ferry  to  another." 
There  can  be  no  doubt  of  this  doctrine.  A  ferry  must  have  local 
b'"nits.  It  must  have  termini,  or  landing-places ;  and  it  may  include 
only  a  right  of  passage  over  the  water.  And  is  not  this  equally  true, 
whether  it  be  a  ferry  by  prescription,  or  by  grant?  If  so,  can  there 
be  any  difference  as  to  the  value  of  the  exclusive  right  in  cases  of 
grant,  or  of  prescription  ?  Does  not  each  rest  on  its  landing-places  ? 
But  it  is  added,  in  Saville :  "  And  in  every  ferry,  the  land  on  both 
sides  of  the  water  ought  to  be  (belong)  to  the  owner  of  the  ferry ; 
for  otherwise  he  cannot  land  upon  the  other  part."  Now,  if  by  this 
is  meant  that  ihp  owner  of  the  ferry  must  be  the  owner  of  the  land, 
it  is  not  law ;  for  all  that  is  required  is,  that  he  should  have  a  right 
or  easement  in  the  landing-places.  So  it  was  adjudged  in  Peter  v. 
Kendall,  6  Barn.  &  Cress.  703 ;  and  the  dictum  of  Saville  was  there 
overruled.  If  the  same  principle  is  to  be  applied,  (as  I  think  it  must 
be,)  to  a  bridge,  then,  as  there  must  be  a  subsisting  right  in  the  pro- 
prietors of  Charles  River  Bridge  to  have  such  landing-places  on  the 
old  ferry  ways,  there  must  be  an  assignment  or  grant  implied  of 
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those  ferry  ways  by  Harvard  College,  to  the  proprietors  for  that  pur- 
pose.    But  of  this  I  shall  speak  hereafter. 

One  of  the  learned  judges  in  the  state  court  (who  was  against  the 
plaintiffs)  admitted,  that  if  any  person  should  be  forcibly  prevented 
from  passing  over  the  plaintiffs'  bridge,  it  would  be  an  injury;  for 
which  an  action  on  the  case  would  lie.  I  entirely  assent  to  this  doc- 
trine, which  appears  to  me  to  be  founded  in  the'  most  sound  reason- 
ing.    It  is  supported  by  the  case  of  the  Bailiffs  of  Tewksbury  r. 

Diston,  6  East,  438,  and  by  the  authorities  cited  by  Lord 
[  *  630  ]  *  Ellenborough  on   that  occasion ;    and  especially  by  the 

doctrine  of  Mr.  Justice  Powell,  in  Ashby  p.  White,  2  Lord 
Raym.  948 ;  and  S.  C.  6  Mod.  49.  But  how  can  this  be,  if  the 
franchise  of  the  bridge  is  confined  to  the  mere  local  limits  or  timbers 
of  the  bridge  ?  If  the  right  to  take  toll  does  not  commence  or  attach 
in  the  plaintiffs,  except  when  the  passengers  arrive  on  the  bridge,  how 
can  an  action  lie  for  the  proprietors  for  obstructing  passengers  from 
coming  to  the  bridge  ?  The  remedy  of  the  plaintiffs  can  only  be  co- 
extensive with  their  rights  and  franchise.  And  if  an  action  lies  for 
an  obstruction  of  passengers,  because  it  goes  to  impair  the  right  of 
toll,  and  to  prevent  its  being  earned,  why  does  not  the  diversion  of 
passengers  from  the  bridge  by  other  means,  equally  give  a  cause  of 
action,  since  it  goes,  equally,  nay  more,  to  impair  the  right  of  the 
plaintiffs  to  toll?  If  the  legislature  could  not  impair  or  destroy  its 
own  grant  by  blocking  up  all  avenues  to  the  bridge;  how  can  it  pos- 
sess the  right  to  draw  away  all  the  tolls  by  a  free  bridge,  which  must 
necessarily  withdraw  all  passengers  ?  For  myself,  I  cannot  perceive 
any  ground  upon  which  a  right  of  action  is  maintainable  for  any  ob- 
struction of  passengers,  which  does  not  equally  apply  to  the  diversion 
of  passengers.  In  each  case,  the  injury  of  the  franchise  is  the  same, 
although  the  means  used  are  or  may  be  different 

The  truth  is,  that  the  reason  why  the  grant  of  a  franchise,  as,  for 
example,  of  a  ferry,  or  of  a  bridge,  though  necessarily  local  in  its 
limits,  is  yet  deemed  to  extend  beyond  those  local  limits  by  operation 
and  intendment  of  law ;  is  founded  upon  two  great  fundamental 
maxims  of  law  applicable  to  all  grants.  One  is  the  doctrine  already 
alluded  to,  and  laid  down  in  Liford's  case,  in  11  Co.  R.  46,  52,  a. 
Lex  est  cuicunque,  aliquis,  quod  concedit,  concedere  videtur  et  id,  sine 
quo  res  ipsa  esse  non  potuit;  or,  as  it  is  expressed  with  pregnant 
brevity  by  Mr.  Justice  Twisden,  in  Pomfret  v.  Ricroft,  1  Saund.  321, 
323 :  "  When  the  use  is  granted,  everything  is  granted  by  which  the 
grantee  may  have  and  enjoy  the  use."  See  also  Lord  Darcy  v.  Ask- 
with,  Hob.  234 ;  1  Saund.  323 ;  Note  (6)  by  Williams ;  Co.  Lit  56 
(a.)     Another  is,  that  wherever  a  grant  is  made  for  a  valuable  con- 


JANUARY   TERM,   18S7.  585 


Charles  River  Bridge  v.  Warren  Bridge.    11  P. 


uideration,  which  involves  public  duties  and  charges,  the  grant  shall 
be  construed  so  as  to  make  the  indemnity  coextensive  with  the  burden. 
Qui  sentit  onus,  sentire  debet  et  commodum.  In  the  case  of  a  ferry, 
there  is  a  public  charge  and  duty.  The  owner  must  keep  the  ferry 
in  good  repair,  upon  the  peril  of  em  indictment.  He  must 
keep  sufficient  accommodations  for  all  *  travellers,  at  all  [  *  631  ] 
reasonable  times.  He  must  content  himself  with  a  reason- 
able toll.  Such  is  i\ie  jus  publicum.  In  return,  the  law  will  exclude 
all  injurious  competition,  and  deem  every  new  ferry  a  nuisance  which 
subtracts  from  him  the  ordinary  custom  and  toll.  See  Com.  Dig. 
Piscary,  B.  Id.  Ferry.  So  strong  is  the  duty  of  the  ferry  owner  to 
the  public,  that  it  was  held,  in  Paine  v.  Patrick,  3  Mod.  289, 294,  that 
the  ferry  owner  could  .not  excuse  himself  from  not  keeping  proper 
boats,  even  by  showing  that  he  had  erected  a  bridge  more  convenient 
for  passengers.  It  would  be  a  fraud  upon  such  a  grant  of  a  ferry,  to 
divert  the  travel,  and  yet  to  impose  the  burden.  The  right  to  take 
toll  would,  or  might  be  useless,  unless  it  should  be  exclusive  within 
all  the  bounds  of  injurious  rivalship  from  another  ferry.  The  fran- 
chise is  therefore  construed  to  extend  beyond  the  local  limits,  and  to 
be  exclusive  within  a  reasonable  distance;  for  the  plain  reason  that 
it  is  indispensable  to  the  fair  enjoyment  of  the  franchise  and  right  of 
toll.  The  same  principle  applies,  without  a  shadow  of  difference  that 
I  am  able  to  perceive,  to  the  case  of  a  bridge ;  for  the  duties  are 
publici  juris j  and  pontage  and  passage  are  but  different  names  for 
exclusive  toll  for  transportation. 

In  the  argument  at  the  present  term  it  has  been  further  contended, 
that  at  all  events,  in  the  State  of  Massachusetts,  the  ancient  doctrine 
of  the  common  law  in  relation  to  ferries  is  not  in  force,  and  never 
has  been  recognized ;  that  all  ferries  in  Massachusetts  are  held  at 
the  mere  will  of  the  legislature,  and  may  be  established  by  them  and 
annihilated  by  them  at  pleasure ;  and  of  course  that  the  grantees 
hold  them  durante  bene  placito  of  the  legislature.  And  in  confirmation 
of  this  view  of  the  subject,  certain  proceedings  of  the  colonial  legis- 
lature have  been  relied  on,  and  especially  those  stated  in  the  record, 
between  the  years  1629  to  1650 ;  to  the  colonial  act  of  1641,  against 
monopolies,  (which  is,  in  substance,  like  the  statute  of  monopolies 
of  the  21  James  L  c  3 ;)  and  to  the  general  colonial  and  provincial 
and  state  statutes,  regulating  ferries,  passed  in  1641,  1644,  1646, 
1647, 1695, 1696, 1710,  1719, 1781,  and  1787 ;  some  of  which  contain 
special  provisions  respecting  Charlestown  and  Boston  ferry. 

As  to  the  proceedings  of  the  colonial  government,  so  referred  to, 
in  my  judgment  they  establish  no  such  conclusion.  But  some  of 
them,  at  least,  are  directly  opposed  to  it    Thus,  for  example,  in  1638 
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ft  ferry  was  granted  to  Garret  Spencer,  at  Lynn,  for  two  years.  la 
1641,  it  was  ordered  that  they  that  put  two  boats  between 
[  *  632  ]  *  Cape  Ann  and  Annisquam,  shall  have  liberty  to  take  suffi- 
cient toll,  as  the  court  shall  think  fit,  for  one-and-twenty 
years.  Could  the  colonial  government  have  repealed  these  grants 
within  the  terms  specified  at  their  pleasure  ?  In  1648,  John  Glover 
had  power  given  him  to  let  a  ferry  over  Neponset  River  between 
Dorchester  and  Braintree,  to  any  person  or  persons  for  the  term  of 
seven  years,  &c. ;  or  else  to  take  it  to  himself  and  his  heirs,  as  his 
inheritance  forever ;  provided  it  be  kept  in  such  a  place  and  at  such 
a  price  as  may  be  most  convenient  for  the  country,  and  pleasant  to 
the  general  court.  Now,  if  Glover,  according  to  this  act,  had  taken 
this  ferry  to  him  and  his  heirs  as  an  inheritance,  could  the  colonial 
legislature  have  revoked  it  at  its  pleasure  ?  Or  rather,  can  it  be  pre* 
sumed  that  the  colonial  legislature  intended  such  a  ferry,  confessedly 
an  inheritance,  to  be  an  estate  held  only  at  will  ?  It  would  be  re- 
pugnant to  all  notions  of  legal  interpretation. 

In  1637,  the  general  court  ordered  the  ferry  between  Boston  and 
Charlestown  to  be  let  for  three  years.  It  was  afterwards,  in  1640, 
granted  to  Harvard  College.  From  that  time  down  to  1785,  it  was 
always  held  and  claimed  by  the  college  as  its  inheritance.  But  the 
college  never  supposed  that  it  was  not  subject  to  the  regulation  of 
the  legislature,  so  far  as  the  public  interests  were  concerned.  The 
acts  of  1650,  1654, 1694,  1696,  1710  and  1781,  establish  this.  Bat 
they  show  no  more.  That  many  of  the  femes  in  Massachusetts  were 
held,  and  perhaps  were  always  held  under  mere  temporary  licenses 
of  the  legislature,  or  of  certain  magistrates  to  whom  they  were 
intrusted,  is  not  denied.  But  it  is  as  clear,  that  there  were  other 
ferries  held  under  more  permanent  tenures.  The  colonial  act  of 
1644,  authorizing  magistrates  to  pass  ferries  toll  free,  except  such 
ferries  as  are  appropriated  to  any,  or  rented  out,  and  are  out  of  the 
countries'  hands ;  and  then  it  is  "  ordered  that  their  passages  be  paid 
by  the  country."  The  act  of  1694  excepts  from  its  operation  "  such 
ferries  as  are  already  stated  and  settled  either  by  the  court  or  town, 
to  whom  they  appertain."  The  colonial  act  of  1670,  as  an  induce- 
ment to  the  town  of  Cambridge  or  other  persons  to  repair  the  bridge 
at  Cambridge,  or  to  erect  a  new  one,  declared,  "  that  this  order 
(granting  certain  tolls)  should  continue  in  force  so  long  a  time  as  the 
said  bridge  is  maintained  serviceable  and  safe  for  passage."  So  that 
it  is  plain  that  the  colonial  legislature  did  contemplate  both  ferries 
and  bridges  to  be  held  by  permanent  tenures,  and  not  to  be  revocable 

at  pleasure. 
[  *  633  ]       But  to  all  the  general  laws  respecting  ferries,  one  answer 
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may  be  given,  that  their  provisions  are  generally  confined  to  the  dug 
regulation  of  public  ferries  and  matters  publici  juris  ;  aod  so  far  as  the 
public  have  rights  which  ought  to  be  enforced  and  protected,  and 
which  the  legislature  had  a  proper  right  to  enforce  and  protect  by 
suitable  laws.  And  in  regard  to  matters  not  strictly  of  this  nature, 
the  enactments  may  well  apply  to  all  such  ferries  within  the  State  as 
were  held  under  the  mere  temporary  license  of  the  State,  and  were 
revocable  and  controllable  at  pleasure  by  the  legislature,  in  which 
predicament  a  very  large  number  of  ferries  in  the  State  were ;  and 
also  to  those  ferries  (among  which  Charlestown  ferry  seems  to  have 
been)  over  which  a  modified  legislative  control  had  been,  at  their 
original  establishment,  reserved.  Beyond  these  results,  I  am  not  pre* 
pared  to  admit  that  these  statutes  either  had,  or  ever  were  supposed 
to  have  any  legitimate  operation.  And  before  I  should  admit  such 
a  conclusion,  I  should  require  the  evidence  of  some  solemn  judgment 
of  a  court  of  justice,  in  Massachusetts,  to  the  very  point. 

But  the  argument  presses  the  doctrine  to  an  extent  which  it  is  im- 
possible can  be  correct,  if  any  principles  respecting  vested  rights 
exists,  or  have  any  recognition  in  a  free  government.  What  is  it  2 
That  all  ferries  in  Massachusetts  are  revocable  aod  extinguishable  at 
pleasure.  Suppose,  then,  the  legislature  of  Massachusetts  for  a  valu- 
able consideration  should  grant  a  ferry  from  A  to  B  to  a  grantee  and 
his  heirs,  or  to  a  grantee  for  forty  years,  or  for  life ;  will  it  be  con- 
tended that  the  legislature  can  take  away,  revoke,  or  annihilate  that 
grant  within  the  period?  That  it  may  make  such  a  grant  cannot 
well  be  denied ;  for  there  is  no  prohibition  touching  it  in  the  consti- 
tution of  Massachusetts*  That  it  can  take  away  or  resume  such  a 
grant,  has  never  yet  been  held  by  any  judicial  tribunal  in  that  State. 
The  contrary  is  as  well  established  as  to  all  sorts  of  grants,  unless  an 
express  power  be  reserved  for  the  purpose,  as  any  principle  in  its 
jurisprudence.  In  the  very  case  now  before  this  court,  every  judge 
of  the  supreme  court  of  the  State  admitted  that  the  legislature  could 
not  resume  or  revoke  its  charter  to  Charles  River  Bridge.  Why  not, 
if  it  could  revoke  its  solemn  grant  of  a  ferry  to  a  private  person,  or 
to  a  corporation,  during  the  stipulated  period  of  the  grant?  The 
legislature  might  just  as  well  resume  its  grant  of  the  public  land,  or 
the  grant  of  turnpike,  or  of  a  railroad,  or  of  Any  other  franchise! 
within  the  period  stipulated  by  its  charter.  . 

The  doctrine  then  is  untenable.     The  momexit  that  yoij. 
ascertain  *what  the  terms  and  stipulations  of  a  grant  of  a  [  *  634  ] 
ferry,  or  any  other  franchise,  are,  that  moment  they  are  ob- 
ligatory.    They  cannot  be  gainsaid,  or  resumed.     So  this  court  has 
in  the  case  of  Fletcher  v.  Peck,  6  Cranch,  87 ;  and  so  are  the 
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unequivocable  principles  of  justice,  which  cannot  be  overturned  with- 
out shaking  every  free  government  to  its  very  foundations.  If,  then, 
the  ferry  between  Charlestown  and  Boston  was  vested  in  perpetuity 
in  the  corporation  of  Harvard  College,  it  could  not  be  taken  away 
without  its  consent  by  the  legislature.  It  was  a  ferry,  so  far  with- 
drawn from  the  power  of  any  legislation  trenching  on  its  rights  and 
franchises.  It  is  assuming  the  very  point  in  controversy,  to  say  that 
the  ferry  was  held  at  the  mere  pleasure  of  the  legislature.  An  exclu- 
sive claim,  and  possession,  and  user,  and  taking  of  the  profits  thereof 
for  one  hundred  and  fifty  years  by  the  corporation  of  Harvard  Col* 
lege,  without  interruption,  was  as  decisive  evidence  of  its  exclusive 
right  to  the  franchise  in  perpetuity,  as  the  title-deed  of  any  man  to 
his  own  estate.  The  legislature  of  Massachusetts  has  never,  as  far 
as  I  know,  breathed  a  doubt  on  the  point.  All  the  judges  of  the 
state  court  admit  the  exclusive  right  of  Harvard  College  to  the  ferry, 
in  the  most  unequivocal  terms.  The  argument,  then,  that  the  Eng- 
lish doctrine  as  to  ferries  has  not  been  adopted,  and  is  not  in  force  in 
Massachusetts,  is  not  supported.  For  myself,  I  can  only  say  that  I 
have  always  understood  that  the  English  doctrine  on  this  subject 
constitutes  a  part  of  the  common  law  of  Massachusetts.  But  what 
is  most  material  to  be  stated,  not  one  of  the  learned  judges  in  the 
state  court  doubted  or  denied  the  doctrine,  though  it  was  brought 
directly  before  them ;  and  they  gave,  seriatim,  opinions  containing 
great  diversities  of  judgment  on  other  points.1  It  is  also  fully  estab- 
lished by  the  case  of  Chadwick  v.  The  Proprietors  of  Haverhill 
Bridge,  already  cited. 

But  it  is  urged  that  some  local  limits  must  be  assigned  to  such 
grants,  and  the  court  must  assign  them,  for  otherwise  they  would 
involve  the  absurdity  of  being  coextensive  with  the  range  of  the 
river ;  for  every  other  bridge  or  ferry  must  involve  some  diminution 
of  toll ;  and  how  much  (it  is  asked)  is  necessary  to  constitute  an 
infringement  of  the  right  ?  I  have  already  given  an  answer,  in  part, 
to  this  suggestion.     The  rule  of  law  is  clear.     The  application  of  it 

must  depend  upon  the  particular  circumstances  of  each  case. 
[  *  635  ]  Wherever  *any  other  bridge  or  ferry  is  so  near  that  it  injures 

the  franchise,  or  diminishes  the  toll  in  a  positive  and  essen- 
tial degree,  there  it  is  a  nuisance,  and  is  actionable.  It  invades  the 
franchise,  and  ought  to  be  abated.  But  whether  there  be  such  an 
injury  or  not,  is  a  matter,  not  of  law,  but  of  fact  Distance  is  no 
otherwise  important,  than  as  it  bears  on  the  question  of  fact     All 

' — .*.—■■■■■  ,         i ...  ^..  - . . , 

i  See  Proprietors  of  Charles  River  Bridge  v.  Proprietors  of  Warren  Bridge,  7  Pick. 
$44. 
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that  is  required  is,  that  there  should  be  a  sensible,  positive  injury* 
In  the  present  case  there  is  no  room  to  doubt  upon  this  point,  for  the 
bridges  are  contiguous;  and  Warren  Bridge,  after  it  was  opened, 
took  away  three  fourths  of  the  profits  of  the  travel  from  Charles  River 
Bridge ;  and  when  it  became  free,  (as  it  now  is,)  it  necessarily  took 
away  all  the  tolls,  or  all  except  an  unimportant  and  trivial  amount 
of  tolls. 

What  I  have  said,  however,  is  to  be  understood  with  this  qualifi- 
cation, that  the  franchise  of  the  bridge  has  no  assigned  local  limits ; 
but,  it  is  a  simple  grant  of  the  right  to  erect  a  bridge  across  a  river 
from  one  point  to  another,  without  being  limited  between  any  par- 
ticular vills  or  towns,  or  by  other  local  limits.  In  the  case  now  before 
the  court,  I  have  already  stated  that  my  judgment  is  that  the  fran- 
chise is  merely  to  erect  a  bridge  between  Charlestown  and  Boston ;  and 
therefore  it  does  not,  necessarily,  exclude  the  legislature  from  making 
any  other  grant  for  the  erecting  of  a  bridge  between  Boston  and  any 
other  town.  The  exclusive  right  being  between  those  towns,  it  only 
precludes  another  legislative  grant  between  those  towns  which  is 
injurious  to  Charles  River  Bridge.  The  case  of  Tripp  v.  Frank,  4 
T.  R.  666,  is  a  clear  authority  for  this  doctrine.  It  was  there  decided 
that  the  grant  of  an  exclusive  ferry  between  A  and  B,  did  not  exclude 
a  ferry  between  A  and  C.  But  the  argument  of  the  plaintiffs'  coun- 
sel was  tacitly  admitted  by  the  court,  that  "  ferries  in  general  must 
have  some  considerable  extent,  upon  which  their  right  may  operate ; 
otherwise  the  exclusive  privilege  would  be  of  no  avail.  That  extent 
must  be  governed  by  local  circumstances."  And  there  is  the  greatest 
reason  for  supporting  such  rights,  because  the  owners  of  ferries  are 
bound  at  their  peril  to  supply  them  to  the  public  use  ;  and  are  there- 
fore fairly  entitled  to  the  public  advantage  arising  from  them. 

But  it  is  said,  if  this  is  the  law,  what  then  is  to  become  of  turn* 
pikes  and  canals  ?  Is  the  legislature  precluded  from  authorizing  new 
turnpikes  or  new  canals,  simply  because  they  cross  the  path  of  the 
old  ones,  and  incidentally  diminish  their  receipt  of  tolls  ?  The  answer 
is  plain.  Every  turnpike  has  its  local  limits  and  local  termini;  its 
points  of  beginning  and  of  end.  No  one  ever  imagined 
that  the  #  legislature  might  grant  a  new  turnpike,  with  ex-  [  *  636  ] 
actly  the  same  location  and  termini.  That  would  be  to 
rescind  its  first  grant.  The  grant  of  turnpike  between  A  and  B,  does 
not  preclude  the  legislature  from  the  grant  of  a  turnpike  between  A 
and  C,  even  though  it  should  incidentally  intercept  some  of  the 
travel ;  for  it  is  not  necessarily  a  nuisance  to  the  former  grant  The 
termini  being  different,  the  grants  are  or  may  be  substantially  differ- 
ent.    But  if  the  legislature  should  grant  a  second  turnpike,  subs  tan- 
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tially  taking  away  the  Whole  travel  from  the  first  turnpike  between 
the  same  local  points ;  then,  I  say,  it  is  a  violation  of  the  rights  of  the 
first  turnpike.  And  the  opinion  of  Mr.  Chancellor  Kent,  and  all  the 
old  authorities  on  the  subject  of  ferries,  support  me  in  the  doctrine. 

Some  reliance  has  been  placed  upon  the  cases  of  Prince  i\  Lewis, 
5  Barn.  &  Cress.  363,  and  Mosley  v.  Walker,  7  Barn.  &  Cress. 
40,  as  impugning  the  reasoning.  But  it  appears  to  me  that  they 
rather  fortify  than  shake  it.  In  the  former  case,  the  king  granted  a 
market  to  A  and  his  heirs,  in  a  place  within  certain  specified  limits, 
and  the  grantee  used  part  of  the  limits  for  other  purposes,  and  space 
enough  was  not  ordinarily  left  for  the  marketing.  It  was  held,  that 
the  owner  of  the  market  could  not  maintain  an  action  against  a  per* 
son  for  selling  marketable  goods  in  the  neighborhood,  without  show- 
ing that  at  the  time  of  the  sale  there  was  room  enough  in  the  market 
for  the  seller.  This  clearly  admits  the  exclusive  right  of  the  owner, 
if  there  is  room  enough  in  the  market  The  other  case  affirms  the 
same  principle,  as  indeed  it  was  before  affirmed  in  Mosley  v.  Chad- 
wick,  7  Barn.  &  Cress.  47,  note. 

But  then  again,  it  is  said,  that  all  this  rests  upon  implication,  and 
not  upon  the  words  of  the  charter.  I  admit  that  it  does ;  bat  I  again 
say,  that  the  implication  is  natural  and  necessary.  It  is  indispen- 
able  to  the  proper  effect  of  the  grant  The  franchise  cannot  subsist 
without  it,  at  least  for  any  valuable  or  practical  purpose.  What 
objection  can  there  be  to  implications,  if  they  arise  from  the  very 
nature  and  objects  of  the  grant  ?  If  it  be  indispensable  to  the  full 
enjoyment  of  the  right  to  take  toll,  that  it  should  be  exclusive  within 
certain  limits,  is  it  not  just  and  reasonable,  that  it  should  be  so  con- 
strued ?  If  the  legislative  power  to  erect  a  new  bridge  would  annihi- 
late a  franchise  already  granted,  is  it  not,  unless  expressly  reserved, 
necessarily  excluded  by  intendment  of  law?  Can  any  reservations 
be  raised  by  mere  implication  to  defeat  the  operation  of  a  grant, 
especially  when  such  a  reservation  would  be  coextensive 
[  *  637  ]  with  the  whole  *  right  granted,  and  amount  to  the  reserva- 
tion of  a  right  to  recall  the  whole  grant  ? 

Besides,  in  this  very  case,  it  is  admitted  on  all  sides,  that,  from  the 
defective  language  and  wording  of  the  charter,  no  power  is  directly 
given  to  the  proprietors  to  erect  the  bridge;  and  yet  it  is  agreed 
that  the  power  passes  by  necessary  implication  from  the  grant,  for 
otherwise  it  would  be  utterly  void.  The  argument,  therefore,  sur- 
renders the  point  as  to  the  propriety  of  making  implications ;  and 
reduces  the  question  to  the  mere  consideration  of  what  is  a  necessary 
implication.  Now,  I  would  willingly  put  the  whole  case  upon  this 
point,  whether  it  is  not  indispensable  to  the  fair  and  full  operation 
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of  the  grant,  that  the  plaintiffs  should  be  secure  in  the  full  enjoy* 
ment  of  their  right  to  tolls,  without  disturbance  or  diversion,  as  that 
they  should  have  the  power  to  erect  the  bridge.  If  the  tolls  may  be 
all  swept  away  by  a  contiguous  free  bridge,  erected  the  next  day, 
can  it  be  said,  in  any  sense,  that  the  object  of  the  franchise  is  ob- 
tained ?  What  does  the  sound  logic  of  the  common  law  teach  us  on 
this  point?  If  a  grant,  even  of  the  crown,  admits  of  two  construc- 
tions, one  of  whioh  will  defeat,  and  the  other  will  promote  and  secure 
the  fair  operation  of  the  grant,  the  latter  is  to  be  followed. 

The  truth  is,  that  the  whole  argument  of  the  defendants  turns 
upon  an  implied  reservation  of  power  in  the  legislature  to  defeat  and 
destroy  its  own  grant.  The  grant,  construed  upon  its  own  terms, 
upon  the  plain  principles  of  construction  of  the  common  law,  by 
which  alone  it  ought  to  be  judged,  is  an  exclusive  grant.  It  is  the 
grant  of  a  franchise,  publici  juris,  with  a  right  of  tolls  ;  and  in  all 
such  cases  the  common  law  asserts  the  grant  to  be  exclusive,  so  as  to 
prevent  injurious  competition.  The  argument  seeks  to  exclude  the 
common  law  from  touching  the  grant,  by  implying  an  exception  in 
favor  of  the  legislative  authority  to  make  any  new  grant.  And  let 
us  change  the  position  of  the  question  as  often  as  we  may,  it  comes 
to  this,  as  a  necessary  result ;  that  the  legislature  has  reserved  the 
power  to  destroy  its  own  grant,  and  annihilate  the  right  of  pontage 
of  the  Charles  River  Bridge.  If  it  stops  short  of  this  exercise  of 
its  power,  it  is  its  own  choice  and  not  its  duty.  Now,  I  maintain 
that  such  a  reservation  is  equivalent  to  a  power  to  resume  the  grant; 
and  yet  it  has  never  been  for  a  moment  contended  that  the  legisla- 
ture was  competent  to  resume  it. 

To  the  answer  already  given  to  the  objection,  that,  unless  such  a 
reservation  of  power  exists,  there  will  be  a  stop  put  to  the 
progress  *  of  all  public  improvements ;  I  wish,  in  this  con-  [  *  638  ] 
nection,  to  add,  that  there  never  can  any  such  consequence 
follow  upon  the  opposite  doctrine.  If  the  public  exigencies  and 
interests  require  that  the  franchise  of  Charles  River  Bridge  should 
be  taken  away,  or  impaired ;  it  may  be  lawfully  done  upon  making 
due  compensation  to  the  proprietors.  "  Whenever,"  says  the  con- 
stitution of  Massachusetts,  "  the  public  exigencies  require  that  the 
property  of  any  individual  should  be  appropriated  to  public  uses, 
be  shall  receive  a  reasonable  compensation  therefor ; "  and  this  fran- 
chise is  property,  is  fixed,  determined  property.  We  have  been 
told,  indeed,  that  where  the  damage  is  merely  consequential,  (as, 
by  the  erection  of  a  new  bridge,  it  is  said  that  it  would  be,)  tbe 
constitution  does  not  entitle  the  party  to  compensation  ;  and  Thrus- 
ton  v.  Hancock,  12  Mass.  220,  and  Callender  v.  Marsh,  1  Pick*  418, 
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are  cited  in  support  of  the  doctrine.  With  all  possible  respect  for 
the  opinions  of  others,  I  confess  myself  to  be  among  those  who 
never  could  comprehend  the  law  of  either  of  those  cases;  and  I 
humbly  continue  to  doubt,  if  upon  principle  or  authority  tbey  are 
easily  maintainable ;  and  I  think  my  doubts  fortified  by  the  recent 
English  decisions.  But,  assuming  these  cases  to  be  unquestionable, 
they  do  not  apply  to  a  case  like  the  present,  if  the  erection  of 
such  a  new  bridge  is  a  violation  of  the  plaintiff's  franchise.  That 
franchise,  so  far  as  it  reaches,  is  private  property ;  and  so  far  as  it  is 
injured,  it  is  the  taking  away  of  private  property.  Suppose  a  man  is 
the  owner  of  a  mill,  and  the  legislature  authorizes  a  diversion  of  the 
watercourse  which  supplies  it,  whereby  the  mill  is  injured  or  ruined, 
are  we  to  be  told  that  this  is  a  consequential  injury,  and  not  within 
the  scope  of  the  constitution  ?  If  not  within  the  scope  of  the 
constitution,  it  is,  according  to  the  fundamental  principles  of  a  free 
government,  a  violation  of  private  rights,  which  cannot  be  taken 
away  without  compensation.  The  case  of  Gardner  v.  The  Village 
of  Newburgh,  2  Johns.  Ch.  R.  162,  would  be  a  sufficient  authority  to 
sustain  this  reasoning ;  if  it  did  not  stand  upon  the  eternal  prin- 
ciples of  justice,  recognized  by  every  government  which  is  not  a  pure 
despotism. 

Not  a  shadow  of  authority  has  been  introduced  to  establish  the 
position  of  the  defendants,  that  the  franchise  of  a  toll-bridge  is  con- 
fined to  the  planks  of  the  bridge ;  and  yet  it  seems  to  me,  that  the 
onus  probcmdi  is  on  them ;  for  all  the  analogies  of  the  common  law 
are  against  them.  They  are  driven,  indeed,  to  contend  that  the  same 
principles  apply  to  ferries,  which  are  limited  to  the  ferry 
[  *  639  ]  ways,  *  unless  some  prescription  has  given  them  a  more  ex- 
tensive range.  But  here,  unless  I  am  entirely  mistaken, 
they  have  failed  to  establish  their  position.  As  I  understand  the 
authorities,  they  are,  unequivocally,  the  other  way.  Are  we  then  to 
desert  the  wholesome  principles  of  the  common  law,  the  bulwark  of 
our  public  liberties,  and  the  protecting  shield  of  our  private  property, 
and  assume  a  doctrine,  which  substantially  annihilates  the  security  of 
all  franchises  affected  with  public  easements  ? 

But  it  is  said,  that  if  the  doctrine  contended  for  be  not  true,  then 
every  grant  to  a  corporation  becomes,  ipso  facto,  a  monopoly  or  ex- 
clusive privilege.  The  grant  of  a  bank,  or  of  an  insurance  company, 
or  of  a  manufacturing  company,  becomes  a  monopoly ;  and  excludes 
all  injurious  competition.  With  the  greatest  deference  and  respect 
for  those  who  press  such  an  argument,  I  cannot  but  express  my  sur- 
prise that  it  should  be  urged.  As  long  ago  as  the  case  in  the  year 
book,  22  Hen.  VL  14,  the  difference  was  pointed  out  in  argument 
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between  such  grants  as  involve  public  duties  and  public  matters  for 
the  common  benefit  of  the  people,  and  such  as  are  for  mere  private 
benefit,  involving  no  such  consideration.  If  a  bank,  or  insurance 
company,  or  manufacturing  company,  is  established  in  any  town  by 
an  act  of  incorporation ;  bo  one  ever  imagined  that  the  corporation 
was  bound  to  do  business,  to  employ  its  capital,  to  manufacture 
goods,  to  make  insurance.  The  privilege  is  a  mere  private  cor- 
porate privilege  for  the  benefit  of  the  stockholders,  to  be  used  or 
not  at  their  own  pleasure;  to  operate  when  they  please;  and  to 
stop  when  tbey  please.  Did  any  man  ever  imagine  that  he  had 
a  right  to  have  a  note  discounted  by  a  bank,  or  a  policy  underwrit- 
ten by  an  insurance  company?  Such  grants  are  always  deemed 
privati  juris.  No  indictment  lies  for  a  non-user.  But  in  cases  of 
femes  and  bridges,  and  other  franchises  of  a  like  nature,  (as  has  been 
shown,)  they  are  affected  with  a  jus  publicum.  Such  grants  are 
mode  for  the  public  accommodation ;  and  pontage  and  passage  axe 
authorized  to  be  levied  upon  travellers,  which  can  only  be  by  public 
authority ;  and,  in  return,  the  proprietors  are  bound  to  keep  up  all 
suitable  accommodations  for  travellers,  under  the  penalty  of  indict- 
ment for  their  neglect. 

The  tolls  are  deemed  an  equivalent  for  the  burden,  and  are  deemed 
exclusive,  because  they  might  not  otherwise  afford  any  just  indemnity. 
In  the  very  case  at  bar,  the  proprietors  of  Charles  River  Bridge, 
(as  we  have  seen,)  are  compellable  to  keep  their  draws  *and  [  *640  ] 
bridge  in  good  repair,  during  the  period  of  70  years ;  to  pay 
an  annuity  to  Harvard  College ;  to  give  all  reasonable  accommodations 
to  the  public  travel,  and,  if  they  do  not,  they  may  be  grievously 
amerced.  The  burdens  being  exclusively  on  them,  must  not  the 
tolls  granted  by  way  of  remuneration,  (I  repeat  it,)  must  they  not 
be  equally  exclusive,  to  insure  an  indemnity  ?  Is  there  any  analogy 
in  such  a  case  to  the  case  of  a  bank,  or  an  insurance  company,  or  a 
manufacturing  company  ?  The  case  of  Jackson  v.  Lamphire,  3  Pet. 
290,  contains  no  doctrine  which,  in  the  slightest  degree,  interferes 
with  that  which  I  have  been  endeavoring  to  establish  in  the  pres- 
ent case.  In  that  decision,  I  believe  that  I  concurred;  and  I  see 
no  reason  now  to  call  in  question  the  soundness  of  that  decision. 
That  case  does  not  pretend  to  inculcate  the  doctrine  that  no  implica- 
tions can  be  made,  as  to  matters  of  contract,  beyond  the  express 
terms  of  a  grant.  If  it  did,  it  would  be  in  direct  conflict  with  other 
most  profoundly  considered  adjudications  of  this  court  It  asserted 
only,  that  the  grant  in  that  case  carried  no  implication  that  the 
grantee  should  enjoy  the  land  therein  granted,  free  from  any  legisla- 
tive regulations  to  be  made  in  violation  of  the  constitution  of  the 
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State.  Such  an  implication,  so  broad  and  so  unmeasured,  which 
might  extend  far  beyond  any  acts  which  could  be  held  in  any  just 
sense  to  revoke  or  impair  the  grant,  could,  by  no  fit  reasoning,  be 
deduced  from  the  nature  of  the  grant.  What  said  the  court  on  that 
occasion  ?  "  The  only  contract  made  by  the  State,  is  a  grant  to  J.  C, 
his  heirs,  and  assigns,  of  the  land  in  question.  The  patent  contains 
no  covenant  to  do  or  not  to  do  any  further  act  in  relation  to  the 
land ;  and  we  do  not,  in  this  case,  feel  at  liberty  to  create  one  by 
implication.  The  State  has  not,  by  this  act,  impaired  the  force  of 
the  grant.  It  does  not  profess  or  attempt  to  take  the  land  from  the 
assigns  of  C,  and  give  it  to  one  not  claiming  under  him.  Neither 
does  the  award  produce  that  effect  The  grant  remains  in  full  force; 
the  property  conveyed  is  held  by  the  grantee ;  and  the  State  asserts 
no  claim  to  it."  But  suppose  the  reverse  had  been  the  fact.  Sup- 
pose that  the  State  had  taken  away  the  land,  and  granted  it  to  an- 
other ;  or  asserted  its  own  right  otherwise  to  impair  the  grant ;  does 
it  not  follow,  from  this  very  reasoning  of  the  court,  that  it  would 
have  been  held  to  have  violated  the  implied  obligations  of  the  grant? 
•Certainly  it  must  have  been  so  held,  or  the  court  would  have  over- 
turned its  own  most  solemn  judgments  in  other  cases.     Now,  there 

is  not,  and  cannot  be,  any  real  distinction  between  a  grant 
[  *  641  J  of  land  *  and  a  grant  of  franchises.     The  implication,  in 

each  case,  must  be  the  same,  namely,  that  the  thing  granted 
shall  not  be  resumed,  or  impaired  by  the  grantor. 

It  has  been  further  argued,  that  even  if  the  charter  of  the  Charles 
River  Bridge  does  imply  such  a  contract  on  the  part  of  the  legisla- 
ture as  is  contended  for,  it  is  void  for  want  of  authority  in  the  legis- 
lature to  make  it ;  because  it  is  a  surrender  of  the  right  of  eminent 
domain,  intrusted  to  the  legislature  and  its  successors  for  the  benefit 
of  the  public,  which  it  is  not  at  liberty  to  alienate.  If  the  argument 
means  no  more  than  that  the  legislature,  being  intrusted  with  the 
power  to  grant  franchise,  cannot,  by  contract,  agree  to  surrender  or 
part  with  this  power,  generally,  it  would  be  unnecessary  to  consider 
the  argument,  for  no  one  supposes  that  the  legislature  can  rightfully 
surrender  its  legislative  power.  If  the  argument  means  no  more 
than  that  the  legislature,  having  the  right  by  the  constitution  to  take 
private  property,  (among  which  property  are  franchises,)  for  public 
purposes,  cannot  devest  itself  of  such  a  right  by  contract,  there 
would  be  as  little  reason  to  contest  it.  Neither  of  these  cases  is  like 
that  before  the  court.  But  the  argument,  (if  I  do  not  misunderstand 
it,)  goes  further,  and  denies  the  right  of  the  legislature  to  make  a 
contract  granting  the  exclusive  right  to  build  a  bridge  between 
Charlestown  and  Boston,  and  thereby  taking  from  itself  the  right  to 
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grant  another  bridge  between  Charlestown  and  Boston,  at  its  pleas- 
ure, although  the  contract  does  not  exclude  the  legislature  from 
taking  it  for  public  use  upon  making  actual  compensation,  because 
it  trenches  upon  the  sovereign  right  of  eminent  domain. 

It  is  unnecessary  to  consider  whether  the  phrase  "  eminent  do* 
main,"  in  the  sense  in  which  it  is  used  in  the  objection,  is  quite 
accurate.  The  right  of  eminent  domain  is  usually  undeistood  to  be 
the  ultimate  right  of  the  sovereign  power  to  appropriate,  not  only 
the  public  property,  but  the  private  property  of  all  citizens  within 
the  territorial  sovereignty,  to  public  purposes.  Vattel  (B.  1,  c.  20, 
§  344,)  seems  so  to  have  understood  the  terms ;  for  he  says,  that  the 
right,  which  belongs  to  the  society  of  the  sovereign  of  disposing,  in 
case  of  necessity,  and  for  the  public  safety,  of  all  the  wealth  (the 
property)  contained  in  the  State,  is  called  the  "  eminent  domain." 
And  he  adds,  that  it  is  placed  among  the  prerogatives  of  majesty, 
which,  in  another  section,  (B.  1,  c.  4,  §  45,)  he  defines  to  be  "  all  the 
prerogatives  without  which  the  sovereign  command,  or  au- 
thority, *  could  not  be  exerted  in  the  manner  most  conducive  [  *  642  ] 
to  the  public  welfare."  The  right  of  "  eminent  domain," 
then,  does  not  comprehend  all,  but  only  is  among  the  prerogatives 
of  majesty. 

But  the  objection  uses  the  words  in  a  broader  sense,  as  including 
what  may  be  deemed  the  essential  and  ordinary  attributes  of  sover- 
eignty ;  such  as  the  right  to  provide  for  the  public  welfare,  to  open 
highways,  to  build  bridges,  and  from  time  to  time  to  make  grants  of 
franchises  for  the  public  good.  Without  doubt,  these  are  proper 
attributes  of  sovereignty,  and  prerogatives  resulting  from  its  general 
nature  and  functions.  And  so  Vattel  considers  them  in  the  passage 
cited  at  the  bar ;  b.  1,  c.  9,  §  100,  101.  But  they  are  attributes  and 
prerogatives  of  sovereignty  only,  and  can  be  exercised  only  by  itself, 
unless  especially  delegated. 

But,  without  stopping  to  examine  into  the  true  meaning  of  phrases, 
it  may  be  proper  to  say  that,  however  extensive  the  prerogatives 
and  attributes  of  sovereignty  may  theoretically  be,  in  free  govern- 
ments they  are  universally  held  to  be  restrained  within  some  limits. 
Although  the  sovereign  power  in  free  governments  may  appropriate 
all  the  property,  public  as  well  as  private,  for  public  purposes, 
making  compensation  therefor,  yet  it  has  never  been  understood,  at 
least  never  in  our  republic,  that  the  sovereign  power  can  take  the 
private  property  of  A  and  give  it  to  B,  by  the  right  of  "  eminent 
domain; "  or,  that  it  can  take  it  at  all,  except  for  public  purposes,  or, 
that  it  can  take  it  for  public  purposes,  without  the  duty  and  responsi- 
bility of  making  compensation  for  the  sacrifice  of  the  private  prop- 
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erty  of  one,  for  the  good  of  the  whole.  These  limitations  have  been 
held  to  be  fundamental  axiom*  in  free  governments  like  oars ;  and 
have  accordingly  received  the  sanction  of  some  of  oar  most  eminent 
judges  and  jurists.  Vattel  himself  lays  them  down,  in  discussing 
the  question  of  the  right  of  eminent  domain,  as  among  the  funda- 
mental principles  of  government,  binding  even  upon  sovereignty 
itself.  "  If,"  says  he,  "the  nation  itself  disposes  of  the  public  prop- 
erty in  virtue  of  this  eminent  domain,  the  alienation  is  valid,  as 
having  been  made  with  a  sufficient  power.  When  it  disposes  in  like 
manner,  in  a  ease  of  necessity,  of  the  possessions  (the  property)  of  a 
Community,  or  of  an  individual,  the  alienation  will  be  valid  for  the 
same  reason.  But  justice  demands  that  this  community,  or  this  in- 
dividual be  recompensed  out  of  the  public  money,  and  if  the  treas- 
ury is  not  able  to  pay,  all  the  citizens  are  obliged  to  oontrib- 
[  *643  ]  ute  to  it ; "  •  Vattel,  b.  1,  c  20,  §  244.  They  have  also  been 
incorporated  into  most  of  our  state  constitutions,  and  into 
that  of  the  United  States ;  and,  what  is  most  important  to  the  pres- 
ent argument,  with  the  state  constitution  of  Massachusetts.  So 
long  as  they  remain  in  those  constitutions,  they  must  be  treated  as 
limitations  imposed  by  the  sovereign  authority  upon  itself;  and  d 
fortiori,  upon  all  its  delegated  agents.  The  legislature  of  Massachu- 
setts is  in  no  just  sense  sovereign.  It  is  but  the  agent,  with  limited 
authority  of  the  state  sovereignty ;  and  it  cannot  rightfully  transcend 
the  bounds  fixed  in  the  constitution.  What  those  limits  are,  I  shall 
presently  consider.  It  is  but  justice  to  the  argument  to  say,  that  I 
do  not  understand  it  to  maintain  that  the  legislature  ought  not  in  all 
cases,  as  a  matter  of  duty,  to  give  compensation,  where  private  prop- 
erty  or  franchises  are  taken  away.  But  that  the  legislature  is  the 
final  judge  as  to  the  time,  the  manner,  and  the  circumstances,  under 
Which  it  should  be  given  out  withheld,  whether  when  the  property  is 
taken  or  afterwards ;  and  whether  it  is,  or  is  not  a  case  for  compen- 
sation at  all. 

But  let  us  see  what  the  argument  is  in  relation  to  sovereignty  in 
general  It  admits  that  the  sovereign  power  has,  among  its  preroga- 
tives, the  right  to  make  grants,  to  build  bridges,  to  erect  ferries,  to  lay 
out  highways,  and  to  create  franchises  for  public  and  private  pur- 
poses. If  it  has  a  right  to  make  such  grants,  it  follows  that  the 
grantees  have  a  right  to  take,  and  to  hold  these  franchises.  It 
would  be  a  Boleoism  to  declare  that  the  sovereign  power  could  grant, 
and  yet  no  one  could  have  a  right  to  take.  If  it  may  grant  such 
franchises,  it  may  define  and  limit  the  nature  and  extent  of  such 
franchises ;  for,  as  the  power  is  general,  the  limitations  must  depend 
upon  the  good  pleasure  and  discretion  of  the  sovereign  power  in 
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making  the  particular  grant.    If  it  may  prescribe  the  limits,  it  may 
contract  that  these  limits  shall  not  he  invaded  by  itself  or  by  others. 

It  follows,  from  this  view  of  the  subject,  that  if  the  sovereign 
power  grants  any  franchise,  it  is  good  and  irrevocable  within  the 
limits  granted,  whatever  they  may  be,  or  else,  in  every  case,  the 
giant  will  be  held  only  daring  pleasure,  and  the  identical  franchise 
may  be  granted  to  any  other  person,  or  may  be  revoked  at  the  will 
of  the  sovereign.  This  latter  doctrine  is  not  pretended,  and,  indeed, 
is  unmaintainable  in  our  systems  of  free  government.  If,  on  the 
other  hand,  the  argument  be  sound,  that  the  sovereign  power  cannot 
grant  a  franchise  to  be  exclusive  within  certain  limits,  and 
cannot  contract  *  not  to  grant  the  same,  or  any  like  fraa-  [  #  644  ] 
ohise,  within  the  same  limits,  to  the  prejudice  of  the  first 
grant,  because  it  would  abridge  the  sovereign  power  in  the  exercise 
of  its  right  to  grant  franchises,  the  argument  applies  equally  to  aU 
grants  of  franchises,  whether  they  are  broad  or  narrow ;  for,  pro 
UmtOj  they  do  abridge  the  exercise  of  the  sovereign  power  to  grant 
the  same  franchise  within  the  same  limits.  Thus,  for  example,  if 
the  sovereign  power  should  expressly  grant  an  exclusive  right  to 
build  a  bridge  over  navigable  waters,  between  the  towns  of  A  and 
B,  and  should  expressly  contract  with  the  grantees,  that  no  other 
bridge  should  be  built  between  the  same  towns,  the  grant  would,  upon 
the  principles  of  the  argument,  be  equally  void  in  regard  to  the  fran-> 
chise  within  the  planks  of  the  bridge,  as  it  would  be  in  regard  to  the 
franchise  outside  of  the  planks  of  the  bridge ;  for,  in  each  case,  it  would* 
pro  tantOj  abridge  or  surrender  the  right  of  the  sovereign  to  grant  a 
new  bridge  within  the  local  limits.  I  am  aware  that  the  argument 
is  not  pressed  to  this  extent;  but  it  seems  to  me  a  necessary  conse* 
quence  flowing  from  it  The  grant  of  the  franchise  of  a  bridge* 
twenty  feet  wide,  to  be  exclusive  within  those  limits,  is  certainly,  if 
obligatory,  an  abridgment  or  surrender  of  the  sovereign  power  to 
grant  another  bridge  within  the  same  limits ;  if  we  mean  to  say  that 
every  grant  that  diminishes  the  things  upon  which  that  power  can 
rightfully  act,  is  such  an  abridgment  Yet  the  argument  admits,  that 
within  the  limits  and  planks  of  the  bridge  itself,  the  grant  is  exclu- 
sive, and  cannot  be  recalled.  There  is  no  doubt  that  there  is  a 
necessary  exception  in  every  such  grant,  that  if  it  is  wanted  for  pub* 
lie  use,  it  may  be  taken  by  the  sovereign  power  for  such  use,  upon 
making  compensation.  Such  a  taking  is  not  a  violation  of  the  con* 
tract ;  but  it  is  strictly  an  exception  resulting  from  the  nature  and 
attributes  of  sovereignty ;  implied  from  the  very  terms,  or  at  least 
acting  upon  the  subject-matter  of  the  grant,  suojwre. 

But  the  legislature  of  Massachusetts  is,  as  I  haye  already  said,  in 
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no  just  sense  the  sovereign  of  the  State.  The  sovereignty  belong?, 
to  the  people  of  the  State  in  their  original  character  as  an  indepen- 
dent community ;  and  the  legislature  possesses  those  attributes  of 
sovereignty,  and  those  only,  which  have  been  delegated  to  it  by  the 
people  of  the  State,  under  its  constitution. 

There  is  no  doubt,  that  among  the  powers  so  delegated  to  the 
legislature,  is  the  power  to  grant  the  franchises  of  bridges  and  ferries, 
and  others  of  a  like  nature.  The  power  to  grant  is  not 
[  *  645  ]  limited  by  *  any  restrictive  terms  in  the  constitution ;  and  it 
is  of  course  general  and  unlimited  as  to  the  terms,  the  man- 
ner, and  the  extent  of  granting  franchises.  These  are  matters  resting 
in  its  sound  discretion ;  and  having  the  right  to  grant,  its  grantees  have 
a  right  to  hold,  according  to  the  terms  of  their  grant,  and  to  the  extent 
of  the  exclusive  privileges  conferred  thereby.  This  is  the  necessary 
result  of  the  general  authority,  upon  the  principles  already  stated* 

But  this  doctrine  does  not  stand  upon  general  reasoning  alone.  It 
is  directly  and  positively  affirmed  by  ail  the  judges  of  the  state 
court,  (the  true  and  rightful  expositors  of  the  state  constitution,)  in 
this  very  case.  All  of  them  admit  that  the  grant  of  an  exclusive 
franchise  of  this  sort,  made  by  the  legislature,  is  absolutely  obliga- 
tory upon  the  legislature,  and  cannot  be  revoked  or  resumed ;  and 
that  it  is  a  part  of  the  contract,  implied  in  the  grant,  that  it  shall  not 
be  revoked  or  resumed ;  and  that,  as  a  contract,  it  is  valid  to  the 
extent  of  the  exclusive  franchise  granted.  So  that  the  highest  tri- 
bunal in  the  State  which  is  entitled  to  pass  judgment  on  this  very 
point,  has  decided  against  the  soundness  of  the  very  objection  now 
stated  ;  and  has  affirmed  the  validity  and  obligation  of  such  a  grant 
of  the  franchise.  The  question,  among  the  learned  judges,  was  not 
whether  the  grant  was  valid  or  not ;  for  all  of  them  admitted  it  to 
be  good  and  irrevocable.  But  the  question  was,  what  was,  in  legal 
construction,  the  nature  and  extent  of  the  exclusive  franchise  granted* 
This  is  not  all.  Although  the  legislature  have  an  unlimited  power 
to  grant  franchises,  by  the  constitution  of  Massachusetts,  they  are 
not  intrusted  with  any  general  sovereign  power  to  recall  or  resume 
them.  On  the  contrary,  there  is  an  express  prohibition  in  the  bill  of 
rights  in  that  constitution,  restraining  the  legislature  from  taking  any 
private  property,  except  upon  two  conditions ;  first,  that  it  is  wanted 
for  public  use ;  and,  secondly,  that  due  compensation  is  made.  So 
that  the  power  to  grant  franchises,  which  are  confessedly  property,  is 
general,  while  the  power  to  impair  the  obligation  of  the  grant,  and 
to  resume  the  property,  is  limited.  An  act  of  the  legislature  trans- 
cending these  bounds,  is  utterly  void,  and  so  it  has  been  constantly 
held  by  the  state  judges.  The  same  doctrine  has  been  maintained  by 
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this  court,  on  various  occasions,  and  especially  in  Fletcher  v.  Peck, 
6  Cranch,  136,  and  in  Woodward  v.  Trustees  of  Dartmouth  College,. 
4  Wheat  518. 

Another  answer  to  the  argument  has  been,  in  fact,  already  given. 
It  is,  that  by  the  grant  of  a  particular  franchise  the  legisla- 
ture does  *  not  surrender  its  power  to  grant  franchises,  but  [  #  646  ] 
merely  parts  with  its  power  to  grant  the  same  franchise ; 
for  it  cannot  grant  that  which  it  has  already  parted  with.  Its  power 
remains  the  same,  but  the  thing  on  which  it  can  alone  operate,  is 
disposed  of.  It  may,  indeed,  take  it  again  for  public  uses,  paying  a 
compensation.  But  it  cannot  resume  it,  or  grant  it  to  another  per- 
son; under  any  other  circumstances,  or  for  any  other  purposes. 

In  truth,  however,  the  argument  itself  proceeds  upon  a  ground 
which  the  court  cannot  act  upon  or  sustain.  The  argument  is,  that 
if  the  state  legislature  makes  a  grant  of  a  franchise  exclusive,  and 
contracts  that  it  shall  remain  exclusive  within  certain  local  limits ;  it 
is  an  excess  of  power,  and  void  as  an  abridgment  or  surrender  of 
the  rights  of  sovereignty,  under  the  state  constitution.  But  this  is  a 
point  over  which  this  court  has  no  jurisdiction.  We  have  no  right 
to  inquire  in  this  case,  whether  a  state  law  is  repugnant  to  its  own 
constitution,  but  only  whether  it  is  repugnant  to  the  constitution  of 
the  United  States.  If  the  contract  has  been  made,  we  are  to  say 
whether  its  obligation  has  been  impaired,  and  not  to  ascertain  whether 
the  legislature  could  rightfully  make  it  Such  was  the  doctrine  of  this 
court  in  the  case  of  Jackson  v.  Lamphire,  already  cited ;  3  Pet  280 
-289.  But  the  conclusive  answer  is,  that  the  state  judges  have 
already  settled  that  point,  and  held  the  present  grant  a  contract,  to 
be  valid  to  the  extent  of  the  exclusive  limits  of  the  grant,  whatever 
they  are. 

To  sum  up,  then,  the  whole  argument  on  this  head ;  I  maintain, 
that,  upon  the  principles  of  common  reason  and  legal  interpretation, 
the  present  grant  carries  with  it  a  necessary  implication  that  the 
legislature  shall  do  no  act  to  destroy  or  essentially  to  impair  the 
franchise ;  that  (as  one  of  the  learned  judges  of  the  state  court  ex- 
pressed it)  there  is  an  implied  agreement  that  the  State  will  not  grant 
another  bridge  between  Boston  and  Charlestown,  so  near  as  to  draw 
away  the  custom  from  the  old  one ;  and  (as  another  learned  judge 
expressed  it)  that  there  is  an  implied  agreement  of  the  State  to  grant 
the  undisturbed  use  of  the  bridge  and  its  tolls,  so  far  as  respects  any 
acts  of  its  own,  or  of  any  persons  acting  under  its  authority.  In 
other  words,  the  State,  impliedly,  contracts  not  to  resume  its  grant, 
or  to  do  any  act  to  the  prejudice  or  destruction  of  its  grant  I  main- 
tain, that  there  is  no  authority  or  principle  established  in  relation  to 
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the  construction  of  crown  grants,  or  legislative  grants,  which  does 
not  concede  and  justify  this  doctrine.  Where  the  thing  is 
[  *  647  ]  given,  *  the  incidents,  without  which  it  cannot  be  enjoyed, 
are  also  given,  ut  res  magi*  valeat  quam  pereat.  I  main- 
tain that  a  different  doctrine  is  utterly  repugnant  to  all  the  principles 
of  the  common  law,  applicable  to  all  franchises  of  a  like  nature,  and 
that  we  must  overturn  some  of  the  best  securities  of  the  rights  of 
property,  before  it  can  be  established.  I  maintain,  that  the  common 
law  is  the  birthright  of  every  citizen  of  Massachusetts,  and  that  be 
holds  the  title-deeds  of  his  property,  corporeal,  and  incorporeal,  undef 
it  I  maintain,  that  under  the  principles  of  the  common  law,  there 
exists  no  more  right  in  the  legislature  of  Massachusetts,  to  erect  the 
Warren  Bridge,  to  the'  ruin  of  the  franchise  of  the  Charles  River 
Bridge,  than  exists  to  transfer  the  latter  to  the  former,  or  to  authorize 
the  former  to  demolish  the  latter.  If  the  legislature  does  not  mean 
in  its  grant  to  give  any  exclusive  rights,  let  it  say  so,  expressly, 
directly,  and  in  terms  admitting  of  no  misconstruction.  The  grantees 
will  then  take  at  their  peril,  and  must  abide  the  results  of  their  over- 
weening  confidence,  indiscretion,  and  zeaL 

My  judgment  is  formed  upon  the  terms  of  the  grant,  its  nature 
and  objects,  its  design  and  duties';  and  in  its  interpretation,  I  seek 
for  no  new  principles,  but  I  apply  such  as  are  as  old  as  the  very  rudU 
ments  of  the  common  law. 

But,  if  I  could  persuade  myself  that  this  view  of  the  case  were 
not  conclusive  upon  the  only  question  before  this  court,  I  should 
rely  upon  another  ground,  which,  in  my  humble  judgment,  is  equally 
decisive  in  favor  of  the  plaintiffs.  I  hold,  that  the  plaintiffs  are  the 
equitable  assignees  (during  the  period  of  their  ownership  of  the 
bridge)  of  the  old  ferry,  belonging  to  Harvard  College,  between 
Charlestown  and  Boston,  for  a  valuable  consideration,  and  as  such 
assignees,  they  are  entitled  to  an  exclusive  right  to  the  ferry,  so  as 
to  exclude  any  new  bridge  from  being  erected  between  those  places 
during  that  period.  If  Charles  River  Bridge  did  not  exist,  the 
erection  of  Warren  Bridge  would  be  a  nuisance  to  that  ferry,  and 
would,  in  fact,  ruin  it  It  would  be  exactly  the  case  of  Chadwick  t>. 
The  Proprietors  of  Haverhill  Bridge,  2  Dane's  Abr.  686;  which, 
notwithstanding  all  I  have  heard  to  the  contrary,  I  deem  of  the 
very  highest  authority.  But,  independently  of  that  case,  I  should 
arrive  at  the  same  conclusion  upon  general  principles.  The  general 
rights  and  duties  of  the  owners  of  ferries,  at  the  common  law,  were 
not  disputed  by  any  of  the  learned  judges  in  the  state  court  to  be 
precisely  the  same  in  Massachusetts  as  in  England.  I  shall 
[*648  ]  not,  therefore,  attempt  to  go  over  'that  ground  with  any 
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farther  illustrations  than  what  have  already,  in  another  part  of 
this  opinion,  been  suggested  I  cannot  accede  to  the  argument, 
that  the  ferry  was  extinguished  by  operation  of  law  by  the  grant  of 
the  bridge,  and  the  acceptance  of  the  annuity.  In  my  judgment, 
it  was  indispensable  to  the  existence  of  the  bridge,  as  to  its  termini, 
that  the  ferry  should  be  deemed  to  be  still  a  subsisting  franchise,  for 
otherwise,  the  right  of  landing  on  each  side  would  be  gone.  I  shall 
not  attempt  to  go  over  the  reasoning,  by  which  I  shall  maintain  this 
opinion,  as  it  is  examined  with  great  clearness  and  ability  by  Mr. 
Justice  Putnam,  in  his  opinion  in  the  state  court,  to  which  I  gladly 
refer,  as  expressing  mainly  all  my  own  views  on' this  topic.  Indeed, 
there  is  in  the  whole  of  that  opinion  such  a  masculine  vigor,  such  a 
soundness  and  depth  of  learning,  such  a  forcible  style  of  argumentation 
and  illustration,  that  in  every  step  of  my  own  progress  I  have  sedu- 
lously availed  myself  of  his  enlightened  labors.  For  myself,  I  can  only 
say  that  I  have  as  yet  heard  no  answer  to  his  reasoning,  and  my 
belief  is,  that,  in  a  juridical  sense,  it  is  unanswerable. 

Before  I  close,  it  is  proper  to  notice,  and  I  shall  do  it  briefly, 
another  argument  strongly  pressed  at  the  bar  against  the  plaintiffs, 
and  that  is,  that  the  extension  of  the  term  of  the  franchise  of  the 
plaintiffs  for  thirty  years,  by  the  act  of  1792,  (erecting  the  West 
Boston  Bridge,  between  Boston  and  Cambridge,)  and  the  acceptance 
thereof  by  the  plaintiffs,  amounted  to  a  surrender  or  extinguishment 
of  their  exclusive  franchise,  if  they  ever  had  any,  to  build  bridges 
over  Charles  River ;  so  that  they  are  barred  from  now  setting  it  up 
against  the  Warren  Bridge.  In  my  judgment,  there  is  no  foundation 
whatsoever,  either  in  law,  or  in  the  facts,  to  sustain  this  objection.  If 
any  legitimate  conclusion  be  deducible  from  the  terms  of  that  act,  it 
ip,  that  the  plaintiffs,  if  they  had  claimed  any  such  exclusive  right 
over  the  whole  river,  would  by  their  acceptance  of  the  new  term  of 
years  have  been  estopped  to  claim  any  damages  done  to  their  fran- 
chise by  the  erection  of  West  Boston  Bridge ;  and  that  their  consent 
must  be  implied  to  its  erection.  But  there  is  no  warrant  for  the  ob- 
jection in  any  part  of  the  language  of  the  act.  The  extension  of  the 
term  is  not  granted  upon  any  condition  whatsoever.  No  surrender 
of  any  right  is  asked,  or  required.  The  clause  extending  the  term, 
purports,  in  its  face,  to  be  a  mere  donation  or  bounty  of  the  legisla- 
ture, founded  on  motives  of  public  liberality  and  policy.  It  is  granted 
expressly,  as  an  encouragement  to  enterprise,  and  as  a  com- 
pensation *  for  the  supposed  diminution  of  tolls,  which  [  *  649  ] 
West  Boston  Bridge  would  occasion  to  Charles  River 
Bridge ;  and  in  no  manner  suggests  any  sacrifice  or  surrender  of 
right  whatsoever,  to  be  made  by  the  plaintiffs.     In  the  next  place, 
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the  erection  of  West  Boston  Bridge  was  no  invasion,  whatsoever,  of 
the  franchise  of  the  plaintiffs.  Their  right,  as  I  have  endeavored  to 
show,  was  limited  to  a  bridge,  and  the  travel  between  Charlestown 
and  Boston ;  and  did  not  extend  beyond  those  towns.  West  Boston 
Bridge  was  between  Boston  and  Cambridge,  at  the  distance  of  more 
than  a  mile  by  water,  and  by  land  of  nearly  three  miles ;  and  as  the 
roads  then  ran,  the  line  of  travel  for  West  Boston  Bridge  would 
scarcely  ever,  perhaps  never,  approach  nearer  than  that  distance  to 
Charles  River  Bridge.  The  grant,  therefore,  could  not  have  been 
founded  in  any  notion  of  any  surrender  or  extinguishment  of  the 
exclusive  franchise  of  the  plaintiffs ;  for  it  did  reach  to  such  an  ex- 
tent.    It  did  not  reach  Cambridge,  and  never  had  reached  it. 

As  to  the  report  of  the  committee,  on  the  basis  of  which  the  West 
Boston  Bridge  was  granted,  it  has,  in  my  judgment,  no  legal  bearing 
on  the  question.  The  committee  say,  that  they  are  of  opinion  that 
the  act  of  1785  did  not  confer  "  an  exclusive  grant  of  the  right  to 
build  over  the  waters  of  Charles  River."  That  is  true ;  and  it  is 
equally  true  that  the  plaintiffs  never  asserted  or  pretended  to  have 
any  such  right.  In  their  remonstrance  against  the  erection  of  West 
Boston  Bridge  they  assert  no  such  right ;  but  they  put  themselves 
upon  mere  equitable  considerations,  addressing  themselves  to  the 
sound  discretion  of  the  legislature.  If  they  had  asserted  such  a  broad 
right,  it  would  not  justify  any  conclusion  that  they  were  called  upon 
to  surrender,  or  did  surrender,  their  real  and  unquestionable  rights. 
The  legislature  understood  itself  to  be  granting  a  boon,  and  not  mak- 
ing a  bargain,  or  asking  a  favor.  It  was  liberal,  because  it  meant  to 
be  just,  in  a  case  of  acknowledged  hazard,  and  of  honorable  enter 
prise,  very  beneficial  to  the  public  To  suppose  that  the  plaintiffs 
meant  to  surrender  their  present  valuable  and  exclusive  right  of  fran- 
chise for  thirty-four  remaining  years,  and  to  put  it  in  the  power  of 
the  legislature  the  next  day,  or  the  next  year,  to  erect  a  bridge,  toll 
or  free,  which  by  its  contiguity  should  ruin  theirs,  or  take  away  all 
its  profits,  is  a  supposition,  in  my  judgment,  truly  extravagant,  and 
without  a  scintilla  of  evidence  to  support  it  The  burdens  of  main- 
taining the  bridge  were  to  remain;   the  payment  of  the  annuity 

to  Harvard  College  was  to  remain;  and  yet,  upon  this 
[  *  650  ]  *  supposition,  the  extension  of  the  term  of  their  charter, 

granted  in  the  shape  of  a  bounty,  would  amount  to  a  right 
to  destroy  the  franchise  the  next  day,  or  the  next  hour,  at  the  pleas- 
ure of  the  legislature.  I  cannot  perceive  upon  what  ground  such  an 
implication  can  be  made,  an  implication  not  arising  from  any  words 
or  intent  expressed  on  the  face  of  the  act,  or  fairly  inferable  from  its 
purposes ;  and  wholly  repugnant  to  the  avowed  objects  of  the  grant, 
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which  are  to  confer  a  benefit,  and  not  to  impose  an  oppressive  bur- 
den, or  create  a  ruinous  competition. 

Upon  the  whole,  my  judgment  is,  that  the  act  of  the  legislature  ot 
Massachusetts,  granting  the  charter  of  Warren  Bridge,  is  an  act  im- 
pairing the  obligation  of  the  prior  contract  and  grant  to  the  proprie- 
tors of  Charles  River  Bridge  ;  and,  by  the  constitution  of  the  United 
States,  it  is  therefore  utterly  void.  I  am  for  reversing  the  decree  of 
the  state  court,  dismissing  the  bill ;  and  for  remanding  the  cause  to 
the  state  court  for  further  proceedings,  as  to  law  and  justice  shall 
appertain. 

k 

Thompson,  J.  The  opinion  delivered  by  my  brother,  Mr.  Justice 
Story,  I  have  read  over,  and  deliberately  considered.  On  this  full 
consideration,  I  concur  entirely  in  all  the  principles  and  reasonings 
contained  in  it ;  and  I  am  of  opinion  the  decree  of  the  supreme  judi- 
cial court  of  Massachusetts  should  be  reversed. 

The  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  supreme  judicial  court,  holden  in  and  for  the  county  of  Suf- 
folk, in  the  commonwealth  of  Massachusetts,  and  was  argued  by 
counsel ;  on  consideration  whereof  it  is  ordered,  adjudged,  and  de- 
creed by  this  court,  that  the  decree  of  the  said  supreme  judicial  court 
in  this  cause  be  and  the  same  is  hereby  affirmed,  with  costs. 

12  P.  410;  6  H.  801,  607;  7  H.  283;  8  H.  569;  9  H.  172;  10  H.  402,  511;  18  H.  Tl ; 
18  H.  369,  416;  17  H.  456;  18  H.  831;  28  H.  66,  435;  1  B.  858,  436;  8  WaL  51; 
7  Wal.  619;  15  W.  512;  2  0.  740;  10  0.  661 ;  11  0.  540. 
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The  United  States,  Plaintiffs  in  Error,  v.  Andrew  N.  Laub. 

12  p.  1. 

A  positive  direction  to  a  jury  that  a  party  is  not  entitled  to  a  credit  cannot  be  given,  if 
there  is  any  evidence  to  be  weighed  by  the  jury. 

Where  the  defendant  was  one  of  the  disbursing  officers  of  the  treasury,  and  his  books,  pa- 
pers, and  vouchers  were  destroyed  by  fire,  what  secondary  evidence  was  admissible  to 
prove  his  disbursements. 

The  case  is  stated  in  the  opinion  of  the  court 
Butler,  (attorney-general,)  for  the  plaintiff 
Coze,  contra. 
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*  Thompson,  J.,  delivered  the  opinion  of  the  court.  [    *  3   ] 
This  case  comes  up  on  a  writ  of  error  from  the  circuit 

court  of  the  District  of  Columbia  for  the  county  of  Washington. 

The  action  is  founded  upon  a  balance  certified  at  the  treasury 
against  the  defendant  for  $11,855.86.  A  verdict  was  found  by  the 
jury  for  the  defendant ;  and  upon  the  trial  several  bills  of  exception 
were  taken  to  the  instructions  given  by  the  court 

The  main  question  in  the  case  related  to  certain  credits,  which  the 
defendant  claimed  to  have  allowed  to  him,  and  which  had  been  re- 
jected by  the  accounting  officers  of  the  treasury. 

*  These  credits,  so  claimed  and  rejected,  consisted  of  three  [  •  4  ] 
items,  aB  stated  in  the  defendant's  claims. 

1.  0493.16  paid  the  Bank  of  Metropolis  for  advances  to  individuals* 

2.  $3,852.15,  for  drafts  drawn  by  the  Bank  of  the  United  States 
in  favor  of  individuals,  between  the  1st  of  October,  1832,  and  the  1st 
of  April,  1833. 

3.  $2,954.43,  claimed  as  a  credit  for  disbursements  to  sundry 
persons,  whose  names  were  not  recollected;  the  vouchers,  as  was 
alleged,  having  been  destroyed  in  the  conflagration  of  the  treasury 
department. 

After  the  evidence  in  the  cause  was  closed,  the  plaintiffs,  by  their 
counsel,  prayed  the  court  to  instruct  the  jury  that  the  defendant  was 
not  entitled  to  the  credit  claimed  for  the  three  items  above  mention- 
ed ;  which  instructions  the  court  refused  to  give.  But,  upon  the 
prayer  of  the  defendant,  gave  to  the  jury  the  following  instruction :  — 

"  That  if,  from  the  evidence  aforesaid,  they  shall  believe  that  the 
defendant  has  faithfully  paid  over  for  public  purposes,  and  within  the 
sphere  of  his  official  duty,  all  the  public  money  which  came  to  his 
hands,  then  the  plaintiffs  were  not  entitled  to  recover ; "  and  bills  of 
exception  were  taken  on  the  part  of  the  plaintiffs,  to  the  refusal  to 
give  the  instructions  prayed  in  their  behalf,  and  to  the  instructions 
given  on  the  prayer  of  the  defendant. 

There  was  another  bill  of  exceptions  taken,  which  will  be  noticed 
hereafter. 

It  will  be  seen,  from  this  statement,  that  the  instruction  prayed  on 
the  part  of  the  plaintiflfe  was  a  positive  direction  to  the  jury,  that  the 
defendant  was  not  entitled  to  the  credit  claimed  by  him  for  the  three 
items  above  mentioned.  If  the  court  erred  in  refusing  to  give  this 
instruction,  it  must  have  been  either  by  reason  of  some  insuperable 
objection  in  point  of  law  against  the  claims,  or  because  there  was  no 
evidence  whatever  before  the  jury  in  support  of  them.  There  is  no 
pretence  for  the  instruction  prayed  on  the  first  ground.  No  objection 
was  made  to  the  admissibility  in  evidence  of  the  claims,  if  any  could 
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have  been  made.  Bat  none  did  exist  It  was  a  claim  made  by  the 
defendant  for  disbursements  or  payments  made  by  him,  in  discharge 
of  his  appropriate  duties  under  the  trust  assumed.  And  the  claims, 
if  necessary,  under  the  act  of  the  3d  March,  1797,1  (of  which 
[  *  5  ]  there  may  *  be  some  doubt,)  had  been  presented  to  the  ac- 
counting officers  of  the  treasury  and  disallowed,  and  was  of 
course  open  to  be  set  up  on  the  trial  of  this  cause. 

If,  therefore,  the  court  erred  in  not  giving  the  instructions  asked  on 
the  part  of  the  plaintiff,  it  must  have  been  on  the  ground  that  no 
evidence,  tending  to  prove  the  matter  in  dispute,  had  been  given  to 
the  jury.  For  it  is  a  point  too  well  settled  to  be  now  drawn  in  ques- 
tion, that  the  effect  and  sufficiency  of  the  evidence  are  for  the  con- 
sideration and  determination  of  the  jury;  and  the  error  is  to  be 
redressed,  if  at  all,  by  application  to  the  court  below  for  a  new  trial, 
and  cannot  be  made  a  ground  of  objection  on  a  writ  of  error.  All 
the  evidence  on  the  trial  was  admitted  without  objection,  and  the 
instructions  asked  from  the  court  did  not  point  to  any  part  of  the 
evidence  as  inadmissible  or  irrelevant;  but  for  a  general  direction 
upon  the  whole  evidence,  that  the  defendant  was  not  entitled  to  the 
credits  claimed  by  him  for  the  three  items  above  mentioned. 

The  general  outlines  of  the  case  as  stated  in  the  bill  of  exceptions 
are :  That  the  defendant  had  been  a  clerk  in  the  treasury  department 
of  the  United  States,  and  as  such,  and  as  agent  under  the  authority 
of  the  secretary  of  the  treasury,  had  disbursed  public  moneys  under 
several  heads  of  appropriation ;  some  specific  and  temporary,  others 
of  a  more  permanent  and  general  character.  That  he  was  required 
to  take  an  oath  faithfully  to  perform  the  duties  of  his  office,  and  had 
performed  such  duties  during  the  years  1831  and  1832,  and  up  to  the 
30th  of  March,  1833.  That  on  the  night  of  the  30th  of  March,  1833, 
the  treasury  building  was  consumed  by  fire,  which  destroyed  all  the 
books,  papers,  and  vouchers,  relating  to  the  public  business  of  the 
department.  That,  by  the  course  of  business,  in  conducting  'his 
agency,  the  money  was  placed  in  his  hands  by  warrants  from  the 
secretary  of  the  treasury,  in  his  favor  as  agent,  which  warrants  were 
issued  by  the  secretary,  upon  the  requisition  of  the  defendant,  stating 
the  purpose  for  which  the  money  was  required,  and  at  the  discretion 
of  the  secretary.  The  warrants  thus  issued  were  charged  to  the  de- 
fendant on  the  books  of  the  treasury,  and  placed  to  his  credit  as 
agent  in  the  Branch  Bank  of  the  United  States  at  Washington ;  and 
the  moneys  drawn  out  of  the  bank  by  the  defendant's  checks  as  such 
agent,  in  favor  of  the  individuals  respectively,  to  whom  the  same  was 
payable,  which  was  according  to  the  usual  practice  of  other  disbursing 
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officers.  And  it  appeared  that  after  the  destruction  of  the  treasury 
building,  by  an  order  drawn  on  the  secretary  of  the  treas- 
ury, all  the  moneys  *  standing  to  the  credit  of  the  defend-  [  *  6  ] 
ant  in  the  Branch  Bank,  on  the  20th  of  March,  1833,  were 
drawn  out,  except  $10.  It  also  appeared  that  the  books  of  the  bank 
did  not  furnish  any  information  showing  the  names  of  the  persons  or 
the  character  of  the  services  for  which  the  moneys  were  disbursed,  but 
merely  exhibit  the  dates  of  the  checks,  and  the  amount  of  the  money 
for  which  they  were  drawn  respectively.  The  defendant  also  showed 
that  he  kept  no  private  account  in  the  bank,  nor  any  other  account 
than  as  agent.  That,  during  the  period  in  which  he  had  performed 
the  duties  of  such  agent,  he  had  settled  his  accounts  with  punctual- 
ity, and  entirely  to  the  satisfaction  of  the  accounting  officers.  That 
such  accounts,  so  far  as  specific  appropriations  had  been  made,  were 
settled  up  to  the  1st  of  January,  1833,  and  the  others  up  to  the  1st 
of  October,  1832 ;  and  that,  for  all  the  vouchers  accompanying  such 
settlements,  so  far  as  the  same  extends,  corresponding  checks  appear 
in  the  bank  statement  Such  being  the  general  outlines  of  the  case, 
and  no  dispute,  except  in  relation  to  the  three  items  above  mentioned, 
the  question  arises  whether  there  was  any  evidence  before  the  jury 
conducing  to  prove  the  disbursements  of  the  defendants  thus 
claimed. 

All  suspicion  of  a  fraudulent  misapplication  by  the  defendant  of 
the  money  placed  in  his  hands,  was  disclaimed  on  the  argument,  and 
the  question  seemed  to  resolve  itself  into  the  inquiry,  whether,  under 
the  evidence  in  the  cause,  the  defendant  had  entitled  himself  to  relief 
in  a  court  of  justice,  or  must  be  turned  over  to  legislative  aid. 

This,  then,  presents  a  case  where  all  the  books,  papers,  and  vouch- 
ers of  the  defendant  relating  to  his  disbursements  and  agency,  have 
been  destroyed  by  fire,  without  any  fault  of  his,  and  is  of  necessity 
open  to  the  admission  of  secondary  evidence.  And  under  the  general 
rule  of  evidence,  he  might  be  required  to  produce  the  best  evidence 
which  the  nature  of  the  case,  under  the  circumstances,  would  admit. 
This  rule,  however,  does  not  require  of  a  party  the  production  of 
the  strongest  possible  evidence,  but  must  be  governed,  in  a  great 
measure,  by  the  circumstances  of  the  case,  and  must  have  a  bearing 
upon  the  matter  in  controversy ;  and  must  not  be  such  as  to  leave  it 
open  to  the  suspicion  or  presumption  that  any  thing  left  behind,  and 
within  the  power  of  the  party,  would,  if  produced,  make  against  him. 
But  the  evidence  in  this  case  is  not  open  to  the  objection  that  it  * 
was  not  the  best  evidence  in  the  power  of  the  party ;  no  objection  on 
that  ground  was  made  at  the  trial,  and  the  case  is  then  brought  to 
the  single  point,  was  there  any  evidence  before  the  jury  conducing 
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[  •  7  ]  to  *  support  the  claim  for  the  disbursements  which  were 
rejected  by  the  accounting  officers. 

With  respect  to  the  $493.16,  claimed  under  the  charge  of  moneys 
paid  the  Bank  of  Metropolis,  for  advances  to  individuals  having 
claims  against  the  government,  it  was  proved  that  it  was  the  practice 
in  the  treasury  department,  to  pay  the  clerks,  &c,  monthly,  when 
there  were  funds  out  of  which  they  could  be  paid ;  and  that  it  was 
usual,  when  such  moneys  were  due  and  payable,  and  there  were  no 
such  funds,  or  when  the  appropriation  bill  had  not  been  passed  by 
congress,  for  the  defendant  to  give  such  as  required  it,  a  certificate, 
showing  the  amount  due,  and  that  it  would  be  paid  when  the  appro* 
priation  bill  should  pass.  Upon  which  certificate  the  holder  would 
obtain  either  an  advance  or  discount  from  the  banks ;  and  that  the 
defendant  had  given  several  such  certificates,  which,  in  the  winters 
of  1833-33,  had  been  brought  to  the  Bank  of  Metropolis,  and 
money  paid  on  them ;  and  that  some  time  in  March,  1833,  after  the 
appropriation  bill  had  passed,  all  the  certificates  held  by  the  bank, 
were  carried  to  the  defendant,  who  gave  in  lieu  of  them  a  check  upoa 
the  Branch  Bank,  which  had  been  paid.  But  ttoe  witness  did  not 
recollect  the  amount  paid,  nor  the  names  of  the  persons  to  whom  the 
certificates  had  been  given,  but  only  that  there  were  several  of  them 
and  the  amount  considerable ;  but  that  the  books  of  the  bank  con* 
tained  no  information  on  the  subject 

This  was  certainly  evidence,  and  that  too,  not  of  a  very  slight 
character,  conducing  to  prove  the  disbursement  claimed*  The  pre- 
cise amount  was  not  proved ;  but  all  the  defendant's  vouchers  being 
destroyed,  and  the  bank  books  furnishing  no  information  on  the  sub- 
ject, it  was  a  question  for  the  jury  to  decide,  as  to  the  amount  thus 
paid,  taking  their  evidence  in  connection  with  the  other  evidence  ia 
the  cause. 

With  respect  to  the  claims  for  drafts  drawn  by  the  Branch  Bank 
in  favor  of  individuals  between  the  1st  of  October,  1832,  and  the  1st 
of  April,  1833,  the  evidence  was,  that  sometimes  when  moneys 
were  to  be  disbursed  at  a  distance,  the  defendant  would  obtain  drafts 
from  the  cashier  of  the  bank,  upon  other  banks  or  branches  where  the 
money  was  disbursable,  which  drafts  were  drawn  in  favor  of  the  de- 
fendant, and  indorsed  by  him  to  the  party  who  was  to  receive  the 
money,  and  remitted  to  him  by  mail ;  and  that  such  was  the  usual 
practice  of  other  disbursing  officers.  And  it  appeared  from 
[  •  8  ]  the  •  statement  of  the  Branch  Bank,  that  the  drafts  of  this 
description  drawn  in  favor  of  the  defendant,  between  the 
1st  of  October,  1832,  and  the  1st  of  April,  1833,  corresponded  ia 
amount  precisely  with  the  sum  claimed.     It  does  not  appear  what 
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became  of  these  drafts.  Bat  in  the  natural  course  of  business,  they 
would  go  into  the  possession  of  the  person  to  whom  payment  was 
to  be  made,  and  a  receipt  for  the  same  returned  to  the  defendant, 
which  have  been  destroyed  by  the  fire.  This  evidence,  although  not 
conclusive,  afforded  presumption  that  such  was  the  fact  It  was,  at  all 
events,  evidence  conducing  to  prove  the  payments,  and  was  matter 
for  the  jury. 

With  respect  to  the  other  claim  of  $2,954.43,  there  is  no  evidence 
particularly  pointed  to  this  item.  But  there  was  evidence  of  a  more 
general  character,  which  under  the  circumstances  of  the  case,  at  least 
afforded  some  grounds  for  the  conclusion  that  the  money  had  been 
applied  to  the  payment  of  claims  on  the  government  It  stands 
charged  in  the  account  presented  to  the  accounting  officers  of  the 
treasury,  as  a  claim  for  disbursements  to  sundry  persons,  whose  names 
could  not  be  recollected,  the  vouchers  having  been  destroyed  in  the 
burning  of  the  treasury  building.  The  jury  had  evidence  of  the  de- 
struction of  the  vouchers  for  such  disbursements,  if  any  ever  existed 
it  .was  in  evidence,  that  the  money  placed  in  the  defendant's  hands 
was,  by  means  of  warrants,  drawn  by  the  secretary  of  the  treasury, 
upon  the  requisitions  of  the  defendant,  stating  the  purpose  for  which 
the  money  was  required — the  amount  resting  in  the  discretion  of  the 
secretary ;  and  that  the  warrants  thus  drawn,  were  passed  to  the  credit 
of  the  defendant,  as  agent,  in  the  Branch  Bank  of  the  United  States 
at  Washington,  and  drawn  out  by  his  checks,  as  such  agent,  in  favor 
of  the  individuals  to  whom  the  same  was  payable,  and  that  all  the 
money  had  been  drawn  out  except  010.  Under  such  circumstances, 
where  is  the  ground  upon  which  any  misapplication  of  the  money  is 
chargeable  upon  the  defendant  ?  If  he  has  disbursed  all  the  money 
he  has  received,  for  the  purposes  for  which  he  received  it,  the  govern- 
ment can  have  no  claim  upon  him.  The  amount  of  money  placed 
in  his  hands,  was  governed  and  limited  by  the  specific  purpose  and 
object  stated  in  the  requisitions  of  the  defendant,  to  which  it  was  to 
be  applied,  and  was,  of  course,  confined  to  disbursements  known  to 
the  secretary,  and  warranted  by  law.  And  it  was  in  evidence,  tha*, 
by  the  practice  of  the  department,  no  persons  entitled  to  payment, 
through  the  agency  of  the  defendant,  could  receive  payment 
from  the  government,  *  unless  their  accounts  were  aocompa-  [  *  9  ] 
nied  with  the  oath  of  the  claimant,  or  other  satisfactory  ev- 
idence that  be  had  not  been  paid.  Add  to  this  that  no  claim  has 
been  made  upon  the  government  for  payment  of  any  demand  falling 
under  the  agency  of  the  defendant  Does  not  this  afford  reasonable 
ground  to  conclude,  that  he  had  applied  all  the  funds  placed  in  his 
bands,  to  the  purposes  for  which  they  were  intended  ?     At  all  events, 
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it  was  evidence  conducing  to  prove  it,  and  the  effect  and  sufficiency 
of  it  was  a  question  for  the  jury. 

It  is  not  intended  to  apply  to  this  case  a  different  rule  than  would 
be  applied  to  any  other  agency  for  the  disbursement  of  money  under 
like  circumstances. 

Suppose  a  debtor  should  put  into  the  hands  of  an  agent  a  sum  of 
money  for  the  payment  of  specified  demands  against  him,  and  the 
amount  limited  to  such  demands,  and  to  be  paid  in  small  sums  to  a 
numerous  class  of  creditors,  scattered  over  various  and  distant  parts 
of  the  country,  and  it  should  be  made  to  appear  that  he  had  dis- 
bursed all  the  money  thus  put  into  his  hands,  but  that  the  vouchers 
for  such  payments  had  been  destroyed  by  fire,  without  any  fault  of 
his,  and  he  could  not  ascertain  the  names  of  the  creditors  to  whom 
payment  had  been  made ;  but  that  no  claim  had  been  presented  to 
his  principal,  by  any  one  of  the  creditors,  to  whom  payment  was  to 
be  made  by  the  agent,  after  the  lapse  of  three  years ;  and  all  this  ac- 
companied by  proof,  that  he  had  faithfully  discharged  the  duties  of  a 
like  agency  for. several  years,  and  regularly  accounted  for  his  dis- 
bursements, would  it  not  afford  reasonable  ground  to  conclude  that 
he  had  disbursed  all  the  moneys  placed  in  his  hands  by  his  principal, 
for  the  purposes  for  which  he  received  it,  and  protect  him  against  a 
suit  for  any  balance  ? 

Considering  the  number  and  character  of  the  claims  to  be  paid  by 
the  defendant,  a  lapse  of  nearly  three  years,  from  the  burning  of  the 
treasury  building  to  the  time  of  trial,  and  no  claim  having  been 
made  by  any  one  entitled  to  payment  through  the  defendant's  agency, 
is  a  circumstance  affording  presumptive  evidence  that  all  had  been 
paid. 

Upon  the  whole,  under  all  the  circumstances  of  this  case,  we  are 
of  opinion  that  the  court  did  not  err  in  refusing  to  give  the  instruc- 
tions prayed  on  the  part  of  the  plaintiffs ;  nor  in  giving  the  instruc- 
tions to  the  jury  that,  if  from  the  evidence  they  should  believe  that 
the  defendant  had  faithfully  paid  over,  for  public  purposes,  and  within 
the  sphere  of  his  official  duties,  all  the  public  money  which  came  to 
his  bands,  the  plaintiffs  were  not  entitled  to  recover. 
[  *  10  ]       *  The  second  bill  of  exceptions  was  abandoned  on  the 
argument,  and  need  not  be  noticed. 

A  third  bill  of  exceptions  was  taken  at  the  trial,  by  which  it  ap- 
pears that  the  defendant  offered  to  read  in  evidence  certain  passages 
from  a  public  document  mentioned  in  the  bill  of  exceptions.  The 
plaintiffs9  counsel  consented  to  its  being  read  as  the  defendant's  evi- 
dence. And,  after  the  same  was  read,  the  plaintiffs'  counsel  requested 
the  court  to  instruct  the  jury  that  the  conversation  of  the  defendant 
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with  Mr.  Dickins  and  Mr.  M'Lean,  read  from  the  executive  docu- 
ment, was  not  evidence  to  the  jury  of  the  facts  stated  in  such  conver- 
sation ;  which  the  court  refused  to  give. 

The  entire  document  referred  to,  is  not  set  out  in  the  bill  of  excep- 
tions ;  and  from  what  is  stated,  no  conversation  of  the  character  ob- 
jected to  appears.  But  the  evidence  was  admitted  by  consent  The 
plaintiffs  were  entitled  to  have  the  whole  document  read ;  and  it  was 
all  in  evidence  before  the  court  and  jury.  But  the  objection  on  the 
ground  that  some  of  the  facts  stated  were  only  hearsay  evidence, 
foils.  The  document,  so  far  as  it  appears  on  the  bill  of  exceptions, 
contains  no  such  conversation.  This  instruction  was,  therefore, 
properly  refused ;  and  the  judgment  of  the  court  below  is  affirmed. 

12  P.  410}  UP.  19. 


Lessee  of  Gabriel  Swatze,  and  Mary,  his  Wife,  Plaintiffs  in 
Error,  v.  Robert  Burke,  D.  Sherman,  George  Jackson,  and  James 
Hinsman,  Defendants.   . 

12  P.  11. 

Where  an  administrator,  who  was  one  of  the  two  heirs  of  the  deceased,  in  the  absence  of  the 
other  heir,  who  resided  in  a  distant  State,  fraudulently  suffered  land  to  be  sold  on  execu- 
tion, and  afterwards  took  a  conreyance  from  the  judgment  creditor  who  purchased  it, 
paying  him  only  the  amount  of  the  debt,  and  the  creditor  paid  nothing  to  the  sheriff,  and 
declared,  at  the  time  of  the  purchase,  that  he  only  took  the  land  as  security  —  Held,  that 
the  creditor  might  be  considered  to  have  been  the  agent  of  the  administrator,  and  that, 
though  he  was  guilty  of  no  fraud,  the  title  acquired  from  him  by  the  administrator,  was 
invalid  at  law,  as  against  his  co-tenant 

The  ease  is  stated  in  the  opinion  of  the  court. 

Fetterman^  for  the  plaintiff. 

Watts,  contra. 

*  M'Lean,  J.,  delivered  the  opinion  of  the  court  [  *  21  ] 

An  action  of  ejectment  was  brought  in  the  western  dis- 
trict of  Pennsylvania,  by  the  plaintiffs  against  the  defendants,  to 
recover  the  land  in  controversy.  Both  parties  claim  by  descent  from 
John  Ormsby,  sen.,  who  died  in  Alleghany  county,  Pennsylvania,  in 
December,  1805.  The  deceased  had  a  son,  Oliver,  who  survived  him, 
and  who  administered  on  his  estate ;  and  a  daughter,  Sidney,  who 
married  Isaac  Gregg.  He  had  also  a  son  called  John  Ormsby,  Jr., 
who  married  in  the  Mississippi  country,  and  died  in  August,  1795. 
Mary  Swayze,  the  wife  of  the  plaintiff,  is  the  daughter  of  this  son, 
and  was  an  infant  at  his  decease. 
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In  December,  1807,  Oliver  Ormsby  gave  bond  as  administrate* 
of  his  father;  bat  it  seems  he  filed  no  inventory  of  the  personal 
estate,  as  the  law  required,  nor  did  he  ever  settle  his  administration 
account. 

On  the  6th  September,  1826,  as  administrator,  he  eon* 
[  *  22  ]  fessed  a  *  judgment  for  $467.64,  in  favor  of  Messrs.  Penns; 
Mr.  James  Ross  acting  as  the  attorney  of  the  plaintiffs.  An 
execution  was  issued  on  this  judgment,  and  the  premises  were  sold 
to  Mr.  Ross  for  $3$00.  He  declared,  publicly,  at  the  sale,  that 
Ormsby,  or  any  of  his  family,  might  redeem  the  land  at  any  time,  on 
the  payment  of  " debts  and  interest;"  and  Mr.  Ross  further  states 
that,  before  the  sale,  Mr.  Ormsby  was  informed  that  he  only  wanted 
the  money  on  the  judgment,  and  that  be  did  not  intend  to  buy  the 
land  to  hold  it. 

No  money  was  paid  by  Mr.  Ross  at  the  sheriff's  sale,  or  at  the 
time  he  received  the  sheriff's  deed.  Ormsby  remained  in  possession 
of  the  land,  receiving  the  rents  and  profits ;  and  in  April,  1831,  four 
years  after  the  sheriff's  sale,  he  paid  Ross  (523,  the  amount  of  the 
judgment  and  interest ;  and  received  from  him  a  conveyance  of  the 
land.  At  this  time,  Ormsby  receipted  to  the  sheriff,  as  administrator, 
for  the  balance  of  the  $3,000,  after  deducting  the  amount  paid  to 
Ross.  The  sheriff's  deed  to  Ross,  and  the  deed  from  him  to  Ormsby, 
were  recorded  on  the  same  day. 

The  land  in  controversy  consists  of  18  coal-hill  lots  near  Pittsburg, 
and  35  acres  adjoining  them,  and  which  is  now  of  great  value,  and 
was  worth  a  large  sum  at  the  time  of  the  sheriff's  sale. 

There  was  a  letter  in  evidence,  written  by  Oliver  Ormsby  to  Mrs. 
Swayze,  dated  19th  March,  1828,  at  Natchez,  in  which  he  says: 
"  My  father,  at  his  death,  was  not  possessed  of  more  property  than  a 
sufficiency  to  pay  his  debts ;  having,  from  time  to  time,  sold  to  in- 
dividuals, and  conveyed  to  his  children."  And  there  was  evidence 
conducing  to  show  that  the  sale  of  two  of  the  lots  would  have  satis- 
fied the  judgment. 

On  these  facts  and  others  in  the  case,  the  counsel  for  the  plaintiffs 
prayed  the  court  to  instruct  the  jury  that,  "in  matters  of  fraud,  courts 
of  law  and  chancery  have  a  concurrent  jurisdiction.  It  is  therefore 
within  the  province  of  the  jury  to  inquire  whether  the  conduct  and 
proceedings  of  Oliver  Ormsby,  whereby  the  legal  title  to  the  property 
in  dispute  became  vested  in  himself,  for  his  exclusive  use  and  benefit, 
were  in  fraud  of  his  co-tenant,  Mary  Swayze ;  and  if  they  were,  the 
verdict  ought  to  be  for  the  plaintiffs."  This  instruction  was  given, 
as  requested,  with  this  qualification,  "that  the  fraud  should  be 
brought  to  the  knowledge   of  Mr.  Ross;   and  that,  if  he  took  a 
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valid  title  under  the  sheriff's  deed,  the  title  of  *  his  vendee  [  *  28  J 
would  be  good  tinder  the  circumstances  disclosed  in  evi- 
dence." 

To  the  refusal  of  the  instruction  as  requested,  and  the  instruction 
as  given,  an  exception  was  taken,  which  raises  the  question  of  law, 
whether,  to  render  the  title  of  Onnsby,  as  set  up  by  the  defendants, 
inoperative  and  void,  it  is  essential  that  Ross  should  have  partici- 
pated in  the  fraud. 

The  charge  of  the  judge  was  explicit  on  this  point  He  not  only 
instructed  the  jury  that,  to  make  the  title  of  Onnsby  fraudulent, 
Ross  must  have  had  a  knowledge  of  the  fraud ;  but  assuming,  it 
would  seem,  the  province  of  the  jury,  he  declared  that  the  fairness  of 
the  transaction  was  above  suspicion. 

'  That  fraud  is  cognizable  in  a  court  of  law,  as  well  as  in  a  court  of 
equity,  is  a  well-established  principle.  It  has  been  often  so  ruled  in 
this  court 

As  there  is  no  court  of  chancery  under  the  laws  of  Pennsylvania, 
an  action  of  ejectment  is  sustained,  oA  an  equitable  title,  by  the 
courts  of  that  State.  Such  is  not  the  practice  in  the  courts  of  the 
United  States ;  and  in  this  case,  if  the  plaintiffs  fail  to  show  a  par- 
amount  legal  title  in  themselves,  they  cannot  recover. 

It  is  unnecessary  to  inquire,  whether,  under  the  circumstances, 
Oimsby  did  not  receive  the  conveyance  of  the  land  from  Ross,  in 
trust,  for  the  heirs  of  his  father,  generally.  This  inquiry  would  be 
appropriate  in  the  exercise  of  a  chancery  jurisdiction,  on  a  bill  framed 
for  the  purpose.  But  the  jury  were  limited  to  the  question  of  fraud. 
The  deed  by  the  sheriff  to  Ross,  and  the  one  from  him  to  Ormsby, 
eontain  upon  their  face  all  the  requisites  of  legal  conveyances ;  and 
they  must  be  operative  to  convey  the  title,  unless  the  circumstances 
under  which  they  were  executed  make  them  void. 

In  1807,  Ormsby  took  out  letters  of  administration ;  but  he  seems 
tp  have  acted,  in  the  management  of  the  estate,  without  regard  to 
the  law,  ot  the  obligations  of  his  administration  bond.  He  filed  no 
inventory,  made  no  settlement  of  his  accounts.  In  1825,  he  promised 
to  pay  the  debt  in  the  hands  of  Ross,  but  he  took  no  step  to  fulfil 
this  promise.  It  was  his  duty  as  administrator,  to  make  application 
to  the  orphans'  court  for  authority  to  sell  as  much  of  the  real  estate 
as  would  pay  the  debt  But,  to  obtain  this  order,  it  would  have  been 
necessary  to  show  that  the  personal  assets  were  exhausted. 

In  1826,  he  confessed  a  judgment,  and  suffered  an  execution  to  be 
taken  out,  and  the  property  in  controversy  to  be  sold.     He 
remained  *in  the  undisturbed  possession  of  the  property,     [  *  24  J 
enjoying  the  rents  and  profits ;  and  then  Deceived  a  convey* 
vol.  xii.  52 
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ance  of  the  land  from  Ross,  on  the  payment  of  the  judgment,  and 
receipting  to  the  sheriff  for  the  balance  of  the  purchase-money.  And, 
prior  to  this  time,  by  his  letters,  he  informs  Mrs.  Swayze,  who  lived 
in  Mississippi,  and  still  resides  there,  that  the  property  left  by  his 
father  would  all  be  consumed  in  the  payment  of  debts. 

In  deciding  the  question  of  law  raised  by  the  exception,  it  may  not 
be  proper  for  this  court  to  say  whether  these  facts  do  not  show  fraud 
in  the  administrator.  The  facts  were  properly  before  the  jury,  and  it 
was  for  them  to  determine  the  question  of  fraud.  But,  may  Ormsby 
and  his  representatives  hold  the  land  under  their  deed,  unless  it  shall 
be  shown  that  Ross  participated  in  the  fraud  ? 

A  bond  fide  purchaser,  without  notice,  is  not  affected  by  the  fraud 
of  his  grantor;  and  it  is  admitted  that  a  conveyance  by  such  pur- 
chaser, to  a  person  who  may  have  knowledge  of  the  fraud,  would  be 
valid.  But  the  purchase  and  conveyance  of  Ross  cannot  be  consid- 
ered as  coming  within  this  rule. 

In  the  first  place,  Ross  did  not  purchase  with  the  intention  of  hold- 
ing the  property.  This  wad  declared  publicly  at  the  sale ;  and  some 
time  before  it  took  place,  the  same  determination  was  made  known 
by  him  to  the  administrator.  And,  in  the  second  place,  it  appears 
the  purchase  was  never  perfected  by  Ross.  He  received  the  sheriff's 
deed,  but  he  paid  no  part  of  the  consideration.  In  this  state  the 
matter  remained  four  years;  and  until  the  administrator  paid  the 
judgment,  and  receipted  to  the  sheriff  for  the  residue  of  the  purchase* 
money.  On  this  payment,  he  received  a  deed  from  Ross;  and  then 
he  caused  the  sheriff's  deed  to  be  placed  on  record. 

In  making  the  purchase,  Ross  seems  to  have  had  no  design  to  aid 
the  administrator  in  the  perpetration  of  a  fraud,  if  such  were  his  in- 
tention ;  or  to  defeat  or  embarrass  the  claims  of  the  heirs  of  John 
Ormsby,  Sen.  By  the  proceeding,  he  was  desirous  of  securing  the 
debt  placed  in  his  hands  for  collection;  and  for  the  payment  of 
which  he  felt  himself  personally  responsible.  The  judgment  and  th,e 
sale  of  the  land  secured  the  desired  object  It  might  have  been 
secured  by  the  judgment  only. 

The  purchase,  at  the  sheriff's  sale,  was  not  made  by  Ross  on  his 
own  account,  or  for  the  benefit  of  the  plaintiffs  in  the  judgment. 
Having  fixed  a  lien  on  the  land  by  the  judgment  and  sale,  he  did  not 
desire  to  complete  his  purchase  by  the  payment  of  the 
[  *  25  ]  money.  *  And  it  is  clear  that  a  purchaser  at  sheriff's  sale 
cannot  protect  himself  against  a  prior  claim,  of  which  he 
had  no  notice ;  or  be  held  a  bond  fide  purchaser,  unless  he  shall  have 
paid  the  money. 

Had  the  administrator,  under  the  circumstances  of  this  case,  be 
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come  the  purchaser  at  the  sheriff's  sale,  could  he  have  held  the  land 
as  a  bond  fide  purchaser  ?  His  omissions  of  duty,  in  failing  to  ac- 
count for  any  assets  which  may  have  come  into  his  possession,  and 
his  neglect  to  apply  to  the  orphans'  court,  for  authority  to  sell  a  part 
of  the  real  estate  to  pay  the  debt,  connected  with  the  judgment  and 
the  proceedings  under  it,  are  facts  from  which  a  jury  might,  in  the 
exercise  of  their  judgment,  have  inferred  fraud. 

Had  the  administrator  fraudulently  furnished  an  agent  with  money, 
and  employed  him  to  purchase  at  the  sheriff's  sale,  could  a  title  thus 
acquired  be  held  valid  against  the  heirs  of  John  Ormsby,  Sen.,  though 
the  deed  might  have  been  made  to  the  agent  ?  The  agent  may  be 
supposed  to  have  been  made  the  innocent  instrument  of  fraud  by  the 
administrator;  and  whether  the  title  apparently  remained  in  the 
agent,  or  had  been  conveyed  to  the  administrator,  could  not  the  fraud 
be  inquired  into  at  law  ? 

There  may  not  have  been,  in  terms,  an  agreement  between  Ross 
and  the  administrator,  that  the  purchase  should  be  made  at  the 
sheriff's  sale,  by  the  former,  as  agent  of  the  latter.  But,  before  the 
sale,  the  administrator  was  assured  by  Ross  that  he  would  not  pur- 
chase to  hold  the  land,  and  his  high  character  was  a  sufficient  guar- 
antee on  the  subject ;  and  may  not  this  conduce  somewhat  to  show 
to  a  jury  why  the  eighteen  lots,  and  the  thirty-five  acres  adjoining) 
were  sold  on  the  execution,  when  the  sale  of  two  or  three  of  the  lots 
would,  probably,  have  satisfied  the  judgment  ?  The  money  was  paid 
by  the  administrator. 

In  making  the  purchase,  Ross  seems,  in  effect,  to  have  acted  as  the 
agent  of  the  administrator ;  and  it  was  proper  for  the  jury  to  inquire 
whether  the  transaction  was  not  fraudulent.  If  the  administrator 
suffered  the  land  to  be  sold,  through  the  agency  of  Ross,  with  the 
view  of  securing  the  title  to  himself,  to  the  exclusion  of  the  other 
heirs  of  his  father,  the  proceeding  was  fraudulent  and  void.  And,  as 
Ross  could  not  be  considered  a  bond  fide  purchaser,  against  the  legal 
and  equitable  right  of  the  plaintiffs,  he  not  having  paid  the  purchase- 
money,  the  deed  which  he  executed  to  Ormsby  is  not  a  bona  fide 
conveyance.  Had  the  plaintiffs  brought  their  action  against  Ross, 
he  could  not  have  defended  himself  under  the  sheriff's  deed, 
•without  showing  the  payment  of  the  consideration.  Nor  [  *26  ] 
is  this  deed  a  good  defence  against  the  right  of  the  plaintiffs, 
under  the  circumstances  ef  the  case,  when  set  up  by  Oliver  Ormsby 
or  his  representatives.  To  the  objection  already  stated  to  the  title 
of  Ross,  may  be  superadded  all  the  circumstances  going  to  show 
fraud  in  the  administrator ;  and  of  which  the  jury  are  the  proper 
judges 
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We  think,  therefore,  that  the  judge  erred  in  charging  the  jury  that 
the  deed  to  Ormsby  was  valid,  unless  they  should  find  that  Rosa 
participated  in  the  fraud ;  and,  on  this  ground,  the  judgment  of  the 
court  below  is  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings. 

19  H.  328. 


Nathaniel  S.  Benton,  District  Attorney  of  the  United  States  for 
the  Northern  District  of  New  York,  v.  Melanothon  T.  Woolsey, 
The  Bank  of  Utioa  et  al 

11  P.  27. 

Though  a  bill  of  information  In  the  name  of  the  district  attorney,  In  behalf  of  the  United 

States,  may  be  valid,  yet  the  correct  practice  i*  to  bring  suits  in  the  name  of  the  United 

States,  when  they  are  the  real  parties. 
Whether  a  purchase  at  a  sheriff's  sale  to  pay  a  precedent  debt,  no  money  being  advanced, 

made  the  creditor  a  bond  fide  purchaser  for  a  valuable  consideration,  so  at  to  be  entitled  to 

protection  in  equity,  the  court  was  equally  divided  in  opinion. 

The  case  is  stated  in  the  opinion  of  the  court 
Butler,  (attorney-general,)  for  the  plaintiff! 

Beardsley,  contra. 

[  •  29  ]      *  Taney,  C.  J.,  delivered  the  opinion  of  the  court 

In  this  case,  a  bill  of  information  and  complaint  was  filed 
by  the  district  attorney  of  the  United  States,  in  behalf  of  the  United 
States,  in  the  district  court  for  the  northern  district  of  New  York, 
against  Melancthon  T.  Woolsey,  the  Bank  of  Utica,  and  others,  for 
the  purpose  of  foreclosing  a  mortgage  upon  certain  real  property,  exe* 
cuted  by  the  said  Woolsey  to  the  United  States,  on  the  20th  of  July, 
1825,  to  secure  the  payment  of  029,459.29,  in  one  year  from  the  date, 
with  interest.  The  property  mortgaged  was  situated  partly  in  the 
county  of  Jefferson,  and  partly  in  the  county  of  St  Lawrence,  in  the 

State  of  New  York ;  and  the  mortgage  was  recorded  in  the 
[  •  30  ]   county  *  of  Jefferson,  November  26, 1830 ;  and  in  the  county 

of  St  Lawrence,  June  10, 1831. 
It  appears,  from  the  answer  and  evidence,  that  the  Bank  of  Utica 
obtained  a  judgment  in  the  supreme  court  of  the  State  of  New  York 
against  the  said  Woolsey,  on  the  7th  of  October,  1817,  for  $16,000, 
and  the  judgment  was  docketed  November  24,  1817.  No  further 
proceedings  were  had  upon  it  until  May  term,  1828,  when  it  was 
revived  by  scire  facias,  and  the  judgment  on  the  scire  facias  docketed 
July  9, 1828. 
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Process  of  fieri  facias  issued  on  this  judgment,  indorsed  to  levy 
$6,667.50 ;  and  the  lands  mortgaged  to  the  United  States,  in  Jeffer- 
son county,  were  Bold  by  the  sheriff,  on  the  24th  of  November,  1828 ; 
and  (with  the  exception  of  a  small  parcel)  purchased  by  the  bank. 
They  were  conveyed  by  the  sheriff  to  the  bank,  May  3, 1830.  The 
lands  in  St  Lawrence  county,  mortgaged  to  the  United  States,  were 
Bold  by  the  sheriff  January  30, 1829,  and  conveyed  by  the  sheriff  to 
the  bank,  May  15, 1830. 

The  judgment  obtained  by  the  bank,  in  1817,  after  the  expiration 
of  ten  years  from  the  time  it  was  docketed,  ceased,  by  the  laws  of 
New  York,  to  be  a  lien  upon  real  estate,  against  bond  fide  purchasers, 
or  subsequent  incumbrances,  by  mortgage,  judgment,  or  otherwise  ; 
and,  consequently,  after  the  24th  of  November,  1627,  it  no  longer 
bound  the  property  of  Woolaey. 

The  bank  denies,  in  its  answer,  that  it  had  notice  of  the  mortgage 
in  question,  at  the  time  it  purchased  and  obtained  the  conveyances ; 
and  there  is  no  evidence  in  the  record  to  charge  them  with  notice. 
It  purchased  and  obtained  the  deeds,  as  above  stated,  before  the 
mortgage  was  recorded.  No  money  was  paid  by  the  bank,  on  the 
purchase,  except  for  expenses  of  sale  and  costs.  The  property  was 
bought  to  secure  the  debt  due  from  Woolsey ;  and  the  bank  claims, 
by  reason  of  that  debt,  to  be  a  bond  fide  purchaser,  for  a  valuable 
consideration ;  and,  having  had  no  notice  of  the  mortgage  to  the 
United  States,  it  insists  that  it  is  entitled  to  hold  the  lands  discharged 
of  the  mortgage. 

Some  doubts  were  at  first  entertained  by  the  court,  whether  this 
proceeding  could  be  sustained  in  the  form  adopted  by  the  district 
attorney.  It  is  a  bill  of  information  and  complaint,  in  the  name  of 
the  district  attorney,  in  behalf  of  the  United  States.  But,  upon  care* 
fully  examining  the  bill,  it  appears  to  be,  in  substance,  a 
proceeding  *  by  the  United  States,  although,  in  form,  it  is  in  [  *  31  ] 
the  name  of  the  officer.  And  we  find  that  this  form  of  pro- 
ceeding, in  such  cases,  has  been  for  a  long  time  used,  without  objec- 
tion, in  the  courts  of  the  United  States,  held  in  the  State  of  New 
York ;  and  was  doubtless  borrowed  from  the  form  used  in  analogous 
cases,  in  the  courts  of  the  State,  where  the  State  itself  was  the  plain- 
tiff in  the  suit.  No  objection  has  been  made  to  it,  either  in  the  court 
below,  or  in  this  court,  on  the  part  of  the  defendants,  and  we  think 
the  United  States  may  be  considered  as  the  real  party ;  although,  in 
form,  it  is  the  information  and  complaint  of  the  district  attorney. 
But,  although  we  have  come  to  the  conclusion  that  the  proceeding  is 
valid,  and  ought  to  be  sustained  by  the  court,  it  is  certainly  desirable 
that  the  practice  should  be  uniform  in  the  courts  of  the  United  States ; 
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and  that,  in  all  suits  where  the  United  States  are  the  real  plaintiffs, 
the  proceeding  should  be  in  their  name,  unless  it  is  otherwise  ordered 
by  act  of  congress. 

Considering  the  United  States  as  the  real  party  in  the  case,  the 
question  to  be  decided  by  this  court  is,  whether,  under  the  act  of  the 
State  of  New  York,  concerning  judgments  and  executions,  passed 
April  2, 1813,  the  Bank  of  Utica  was  a  bond  fide  purchaser  at  the 
sheriff's  sale  hereinbefore  mentioned ;  the  purchase  being  made  not 
upon  an  advance  of  the  purchase-money,  but  to  pay  a  precedent  debt 
due  to  the  bank  by  judgment. 

This  question  has  been  fully  argued  and  carefully  considered  by 
this  court  But  no  opinion  can  be  pronounced  on  the  point,  because 
the  judges  are  equally  divided  upon  it.  Upon  this  division,  the  judg- 
ment o'f  the  court  below  is  necessarily  affirmed. 

17  H.  478;  18  H.  110. 


The  Bank  of  the  United  States,  Appellants,  v,  James  Daniel 

et  aL,  Appellees. 

12  P.  32. 

If  the  sum  or  value  in  dispute,  at  the  time  of  the  decree  in  the  circuit  court,  exceeded  $2,000, 
an  appeal  may  be  taken,  though  a  part  of  the  sum  consists  of  interest  which  had  accrued 
since  the  suit  was  instituted.  * 

A  bill  of  exchange  drawn  in  Kentucky  by  one  resident  of  that  State  on  another  resident 
there,  but  payable  in  New  Orleans,  is  a  foreign  bill,  and  the  holder  is  entitled,  by  the  law 
merchant,  to  recover  of  the  drawer,  after  protest  for  non-payment,  damages  for  re- 
exchange  ;  the  parties  having  liquidated  those  damages,  it  was  presumed  they  adopted 
the  proper  rate. 

A  mistake,  or  ignorance  of  the  law,  forms  no  ground  of  relief  from  contracts  fairly  entered 
into,  with  full  knowledge  of  the  facts,  under  circumstances  raising  no  presumption  of  fraud, 
imposition,  or  undue  advantage  taken. 

The  case  is  stated  in  the  opinion  of  the  court  It  was  an  appeal 
from  the  circuit  court  of  the  United  States  for  the  district  of  Ken- 
tucky. 

22.  Wickliffe  and  Johnson,  for  the  appellants. 

Ousley,  Turner,  and  Allen,  contr &. 

[  •  48  ]       *  Catron,  J.,  delivered  the  opinion  of  the  court 

To  a  just  comprehension  of  the  legal  questions  arising  in 
this  cause,  it  becomes  necessary  that  the  facts  be  stated,  in  the  form 
and  sense  they  present  themselves  to  the  court 
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The  first  transaction  giving  rise  to  the  controversy,  was  a  bill  of 
exchange  in  the  following  words :  — 

"  Exchange  for  $10,000. 

"Lexington,  October  12,  1818. 

"  One  hundred  and  twenty  days  after  date,  of  this  my  first  of  ex- 
change, second  and  third  of  same  tenor  and  date  unpaid,  pay  Henry 
Daniel,  or  order,  ten  thousand  dollars,  at  the  office  of  discount  and 
deposit  of  the  Bank  of  the  United  States,  in  New  Orleans,  for  value 
received  of  him ;  which  charge  to  the  account  of  yours,  &a 

u  Robt.  Gripping. 
"  To  Mr.  James  Daniel." 

•James  Daniel  duly  accepted  the  bill;  and  it  was  in-  [  *49  ] 
dorsed  by  Henry  Daniel,  Isaac  Cunningham,  and  Samuel 
Hanson,  to  the  president,  directors,  and  company  of  the  Bank  of  the 
United  States. 

When  it  was  made  and  accepted,  the  drawer,  Griffing,  and  James 
Daniel,  the  acceptor,  resided  and  were  in  Kentucky,  where  the  trans- 
action took  place.  The  indorsers,  Henry  Daniel,  Cunningham,  and 
Hanson,  also  resided  there. 

The  bill  was  transmitted  to  New  Orleans  for  payment ;  but,  not 
being  paid,  it  was  regularly  protested  and  returned,  and  the  bank 
looked  to  the  drawer,  acceptor,  and  indorsers,  for  the  payment  of 
principal  and  interest  thereon,  from  the  9th  February,  1819,  the  time 
it  fell  due,  together  with  the  charges  of  protest,  and  ten  per  centum 
damages  on  the  principal  Griffing,  the  maker,  and  James  Daniel, 
the  acceptor,  believing  the  claim  for  damages  to  be  legal,  paid  the 
bank,  July,  1819,  the  sum  of  $3,330.67  on  account  of  the  aggregate 
amount  due  and  supposed  to  be  due ;  and,  for  the  balance,  Griffing 
and  James  Daniel  executed  their  negotiable  note  for  $8,000,  payable 
sixty  days  after  date,  to  William  Armstrong,  to  which  Cunningham, 
Hanson,  and  Henry  Daniel  were  parties,  either  as  co-drawers  or  in- 
dorsers ;  and  which  was  discounted  by  the  office  of  discount  of  the 
Bank  of  the  United  States  at  Lexington,  for  the  benefit  of  Griffing 
and  James  Daniel,  upon  the  express  agreement  between  the  parties 
making  and  indorsing  the  note  with  the  bank,  that  the  proceeds 
should  be  applied  to  the  payment  of  the  balance  due  on  the  bilL 

Griffing  and  James  Daniel  were  the  principal  debtors,  and  Cun- 
ningham, Hanson,  and  Henry  Daniel,  sureties.  The  principals  paid 
$500  in  part  discharge  of  the  note ;  and  in  August,  1820,  Griffing, 
James  Daniel,  Henry  Daniel,  Cunningham,  and  Hanson,  executed 
their  joint  note  to  the  bank  for  $7,500,  payable  sixty  days  after  date, 
for  the  balance.     Griffing  having  died,  and  the  note  for  $7,500  not 


$20         SUPREME   COURT  OP  THE  UNITED   STATES. 


Bank  of  the  United  States  «.  Daaial.    It  P. 


having  been  discharged  when  due,  the  bank  sued  James  Daniel, 
Cunningham,  Henry  Daniel,  and  Hanson,  in  the  circuit  court  of  the 
United  States  for  the  district  of  Kentucky,  and  recovered  a  judgment 
at  law  for  the  principal  and  interest ;  at  what  time  does  not  precisely  • 
appear. 

In  1827,  the  defendants  to  the  judgment  at  law  filed  their  bill  in 
equity  in  the  same  court ;  and,  after  setting  out  the  facts  substan- 
tially as  above,  further  alleged,  "they  were  advised  the 
[  *  50  ]  bank  was  not  *  entitled  to  ten  per  centum  damages  on  said 
protested  bill  of  exchange,  inasmuch  as  the  drawer  and  ac- 
ceptor thereof  both  lived  in  Kentucky  at  the  date  and  maturity  of 
said  bill ;  and  that  therefore  so  much  of  said  $8,000  note  as  exceeds 
the  balance  due  on  said  bill,  for  principal,  interest,  and  damages, 
(after  deducting  said  payment  of  $3,330.67,)  was  included  in  said 
note  by  mistake ;  as  to  the  legal  liability  of  said  Grilling  and  Jamee 
Daniel  for  said  ten  per  cent  damages,  and  as  to  said  excess,  said 
note  was  executed  without  any  consideration  whatever." 

The  complainants  also  alleged  that  the  failure  of  consideration,  on 
which  the  note  for  $7,500  was  founded,  being  partial,  relief  against 
the  excess  in  the  note  and  judgment  could  only  be  had  in  a  oourt  of 
equity ;  and  prayed  the  bank  might  be  restrained  by  injunction  from 
the  collection  of  $1,515,  the  excess  that  entered  into  the  judgment, 
because  of  the  mistake. 

At  the  November  term,  1827,  an  injunction  was  ordered  by  the 
court,  restraining  the  bank  from  proceeding  to  collect  $1,515,  part  of 
the  judgment,  until  the  hearing. 

The  bank  answered,  admitting  the  statements  of  the  complainants 
in  reference  to  the  liquidation  of  the  bill  of  exchange,  and  the  part 
payment  and  renewal  of  the  $8,000  note ;  and  further  averred,  that, 
on  the  return  of  the  protested  bill,  the  sum  of  $1,000,  being  ten  per 
cent  on  the  amount  thereof,  was  claimed  by  the  respondents  as  their 
damages ;  and  the  claim  was  assented  to  by  the  complainants,  with 
a  full  knowledge  of  the  facts  upon  which  it  was  founded,  and  all  the 
principles  of  law  upon  which  it  was  asserted;  and,  in  pursuance  of 
such  assent,  the  amount  of  said  bill,  with  interest,  and  the  $1,000 
damages,  was  liquidated  and  discharged  by  complainants  in  manner 
alleged ;  bnt  aver,  respondents  cannot  admit  "  this  was  done  under 
any  mistake,  either  as  to  fact  or  law ;  indeed,  two  of  complainants 
were  lawyers  of  celebrity,  and  of  deservedly  high  rank ;  and  respond- 
ents cannot  impute  to  them  ignorance  of  the  law ;  and  ignorance 
of  the  facts  is  not  pretended." 

The  respondents  further  alleged,  that,  by  a  statute  of  Kentucky, 
bills  of  exchange  drawn  by  a  person  in  that  State  on  another  out  of 
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the  State,  when  returned  protested,  bore  ten  per  cent  damages,  be* 
•ides  interest ;  and,  independently  of  the  statute,  the  bill  for 
$10,000  *  dollars  was  subject  to  damages  for  reexchange  [  •  51  ] 
and  expenses ;  that  the  effect  of  the  statute  was  to  reduce 
to  uniformity  and  certainty  the  amount  to  which  holders  were  enti- 
tled, in  consequence  of  the  money  not  being  paid  at  the  place  agreed 
upon,  and  the  loss  arising  from  difference  of  exchange  and  ex- 
penses. It  is  insisted  the  claim  for  damages  comes  within  the  stat- 
ute ;  yet,  if  not  within  it,  that  respondents  are  entitled  to  equal  dam- 
ages, with  those  given  by  the  statute,  their  risk  and  loss  being  the  same. 

In  bar  of  the  claim,  the  respondents  say  that  all  the  grounds  of 
equity  alleged  in  the  bill  accrued  to  complainants  more  than  five 
years  next  before  the  commencement  of  the  suit,  and  are  barred  by 
the  lapse  of  time ;  they  further  allege  that  the  damages  were  liqui- 
dated, assented  to,  and  discharged,  more  than  five  years  next  before 
the  commencement  of  the  suit ;  and  all  claim  to  relief  is  barred  by 
the  statute  of  limitations. 

The  allegations  in  the  complainants'  bill,  not  responded  to,  are 
admitted.  To  the  answer  a  general  replication  was  filed.  The  only 
evidence  in  the  cause  was  an  agreement  of  facts  entered  into  by  the 
parties,  to  wit :  "  It  is  agreed  that  the  statements  contained  in  said 
bill,  as  to  liquidation  of  the  bill  of  exchange  of  $10,000,  are  true. 
It  is  also  agreed  that  this  liquidation  was  on  the  8th  day  of  July, 
1819,  and  that  no  interest  was  charged  up  to  that  time,  except  upon 
$10,000.  It  is  also  admitted  that  such  renewals  of  the  $8,000  note 
were  made,  as  are  stated  in  said  bill,  and  that  the  judgment  at  law 
was  on  one  of  the  notes  given  in  renewal" 

Upon  the  pleadings  and  admissions,  the  court  proceeded  to  a  hear- 
ing of  the  cause  at  the  November  term,  1836,  and  decreed :  "  That 
a  credit  be  entered  on  the  judgment  at  law  obtained  by  the  defend- 
ants against  the  plaintiffs,  as  set  forth  in  the  bill  for  $1,000,  the 
amount  of  damages  charged  on  the  protested  bill,  with  all  interest 
charged  on  said  sum  up  to  the  time  of  the  judgment ;  and  that  the 
defendants  be  perpetually  enjoined  from  taking  out  execution  on 
said  judgment  for  the  sum  thus  decreed  to  be  credited ;  but  the  de- 
cree not  to  affect  the  balance  of  the  judgment 

From  which  decree  the  president,  directors,  and  company  of  the 
Bank  of  the  United  States  appealed  to  this  court 

The  first  question  raised  on  the  facts,  and  in  advance  of  the  mer- 
its, is,  whether  the  matter  in  controversy  in  the  circuit  court  was  of 
sufficient  dignity  to  give  this  court  jurisdiction  by  appeal. 

*  The  act  of  congress1  provides,  that  appeals  shall  be  [  •  52  ] 

1  2  Stats,  at  Large,  244. 
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allowed  to  the  supreme  court  from  fined  decrees  rendered  in  the 
circuit  courts,  in  cases  of  equity  jurisdiction,  where  the  matter  in 
dispute,  exclusive  of  costs,  shall  exceed  the  sum  or  value  of  $2,000. 
The  expression,  sum  or  value  of  the  matter  in  dispute,  has  reference 
to  the  date  of  the  decree  below,  alike  in  case  of  appeals  in  equity  and 
writs  of  error  at  law ;  they  are  each  grounded  on  the  original  process 
of  this  court,  operating  on  the  final  decree  or  judgment,  and  are  lim- 
ited to  the  sum  or  value  then  in  controversy,  and  of  which  the  decree 
or  judgment  furnishes  the  better  evidence,  should  it  furnish  any. 
The  matter  in  dispute  below  was  a  claim  to  have  deducted  from  the 
judgment  at  law  $1,000,  with  interest  thereon,  after  the  rate  of  six 
per  centum,  from  the  8th  day  of  July,  1819,  up  to  the  date  of  the 
decree,  in  November,  1836,  being  upwards  of  seventeen  years ;  and 
the  circuit  court  decreed  the  reformation  to  be  made  of  the  judgment 
at  law,  by  expunging  therefrom,  and  as  of  its  date,  the  $1,000,  with 
the  interest.  The  effect  was  to  cut  off  the  interest  that  had  accrued 
on  the  $1,000,  from  the  date  of  the  judgment,  in  1827,  to  that  of  the 
decree,  in  1836 ;  interest  on  the  principal  sum  recovered  being  an  in- 
cident of  the  contract  by  the  laws  of  Kentucky,  as  well  after  judg- 
ment as  before.  The  practical  consequence  of  the  decree  will  imme- 
diately be  manifest  when  the  bill  is  dismissed  by  the  order  of  this  court ; 
the  appellants  will  then  issue  their  execution  at  law,  and  enforce  the 
$1,000,  with  the  accruing  interest,  from  the  8th  day  of  July,  1819, 
until  payment  is  made ;  it  follows,  that  upon  the  most  favorable  basis 
of  calculation,  and  disregarding  the  statute  of  Kentucky  of  1789, 
giving  ten  per  cent,  damages  in  addition  to  legal  interest  on  sums 
enjoined,  the  amount  to  which  the  decree  below  relieved  the  appel- 
lees, and  deprived  the  bank  of  the  right  of  recovery,  was  $2,040 ;  that 
is,  $1,000  principal,  with  seventeen  years  and  four  months  of  inter- 
est; this  being  the  aggregate  amount  in  dispute,  and  enjoined  by  the 
decree,  of  course,  the  supreme  court  has  jurisdiction. 

The  second  question  raised  by  the  record  rests  mainly  on  the 
pleadings  in  the  cause.  It  is  alleged  the  bank  was  not  entitled  to 
ten  per  cent  damages  on  the  protested  bill,  inasmuch  as  the  drawer 
and  acceptor  both  resided  in  Kentucky ;  that  the  $8,000  note  in- 
cluded the  damages  of  $1,000  through  mistake ;  and -so  far  it  wanted 

consideration. 
[  •  53  ]  *  The  defendants  deny  this  was  done  through  either  mis- 
take of  the  fact  or  law ;  insist  they  were  entitled  to  ten  per 
cent,  damages  by  the  statute  of  Kentucky ;  but  if  the  statute  did  not 
apply,  they  were  entitled  to  damages,  for  reexchange,  and  charges ; 
and  that  the  statute  was  justly  referred  to  for  the  rule  settling  the 
measure  of  compensation. 


JANUARY  TERM,   1888.  625 


Bank  of  the  United  States  v.  Daniel.    IS  P. 


As  no  mistake  of  the  facts  is  positively  alleged,  and  if  impliedly 
stated,  is  directly  and  positively  denied,  we  must  take  it  no  such 
mistake  existed ;  and  such  is  manifestly  the  truth.  In  regard  to  the 
mistake  of  law,  however,  the  pleadings  can  settle  nothing;  they 
make  an  issue,  and  refer  it  to  the  court  for  decision,  on  the  local  and 
general  laws  governing  damages  on  bills  of  exchange  of  the  charac- 
ter of  the  one  set  forth. 

The  statute,  by  force  of  which  the  bank  claimed  damages,  de- 
clares :  "  If  any  person  or  persons  shall  draw  or  indorse  any  bill  or 
bills  of  exchange  upon  any  person  or  persons,  out  of  this  State,  on 
any  person  or  persons  within  any  other  of  the  United  States  of 
North  America,  and  the  same  being  returned  back  unpaid,  with  legal 
protest,  the  drawer  thereof,  and  all  others  concerned,  shall  pay  the  con- 
tents of  said  bill,  together  with  legal  interest  from  the  time  said  bill  was 
protested,  the  charges  of  protest,  and  JBIO  per  cent  advance  for  the 
damages  thereof;  and  so  proportionably  for  greater  or  smaller  sums." 

In  1821,  the  court  of  appeals  of  Kentucky,  gave  a  construction  to 
their  statute,  in  the  case  of  Clay  v.  Hopkins,  3  A.  K.  Marsh.  488, 
where  it  was  bolden,  that  where  the  drawer  and  acceptor  were  both 
of  Kentucky,  and  the  transaction  took  place  there,  the  statute  did 
not  apply,  although  the  bill  was  made  payable  in  Baltimore.  That 
and  this  case  are  alike  in  all  their  features. 

In  a  subsequent  cause  of  Wood  v.  The  Farmers  and  Mechanics' 
Bank  of  Lexington,  7  Monroe,  284,  the  same  court  held,  that  a  bill 
addressed  to  u  Mr.  J.  J.  Wood,  New  Orleans,"  was  within  the  stat- 
ute, and  drew  after  it  ten  per  cent  damages  on  protest ;  distinguish- 
ing Wood's  case  from  that  of  Clay  and  Hopkins,  because  the  accep- 
tor was  addressed  at  the  foot  of  the  bill  as  of  New  Orleans,  although 
in  fact  he  was  of  Kentucky. 

This  court,  in  accordance  to  a  steady  course  of  decision  for  many 
years,  feels  it  to  be  an  incumbent  duty  carefully  to  examine  and 
ascertain  if  there  be  a  settled  construction  by  the  state  courts  of  the 
statutes  of  the  respective  States,  where  they  are  exclusively 
in  force ;  *  and  to  abide  by,  and  follow  such  construction,  [  *  54  "| 
when  found  to  be  settled. 

Looking  to  the  two  adjudications  in  Kentucky,  on  the  construc- 
tion of  the  statute  of  1798,  in  the  spirit  of  the  rule  we  have  laid 
down  for  our  government ;  and  without  any  reference  to  the  misgiv- 
ings we  may  entertain  of  the  correctness  of  the  construction,  declared 
to  be  the  true  one  in  Hopkins  and  Clay,  3  A.  K.  Marsh.  488,  we 
have  come  to  the  conclusion,  that  Wood's  case,  7  Monr.  281,  did 
not  overrule  the  former.  It  is  therefore  declared,  by  this  court,  that 
the  bill  of  exchange  for  $10,000,  drawn  by  Robert  Griffing,  although 
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payable  at  a  bank  in  New  Orleans,  did  not,  by  force  of  the  statute 
of  Kentucky,  subject  the  drawer  or  others  bound  to  take  it  up,  to  the 
payment  of  ten  per  cent;  damages. 

Not  having  been  entitled  by  the  statute,  the  appellants  insist  they 
were  authorized  to  charge  damages  by  commercial  usage,  and  that 
the  statute  prescribed  a  fair  measure. 

The  assumption,  that  the  holder  could  lawfully  demand  damages, 
depends  on  the  fact,  whether  the  bill  was  foreign  or  inland ;  if  foreign, 
then  the  bank  had  the  right  to  redraw  from  New  Orleans  to  Lexing- 
ton, for  such  amount  as  .would  make  good  the  face  of  the  bill,  in- 
cluding principal,  reexchange  and  charges,  with  legal  interest ;  the 
law  does  not  insist  upon  actual  redrawing;  but  the  holder  may 
recover  the  price  of  a  new  bill  at  the  place  of  protest.  Had  a  jury 
been  called  on  to  assess  the  amount  due,  proof  of  the  exchange 
against  Lexington  would  have  been  necessary  to  the  recovery  of 
damages,  on  the  ground  of  reexchange  ;  but  the  parties  themselves 
having  liquidated  them,  at  the  rate  the  statute  of  Kentucky  allowed, 
in  cases  very  similar,  we  must  presume,  at  this  distant  day,  aside 
from  any  proof  to  the  contrary,  that  ten  per  cent,  was  fair  compen- 
sation ;  it  may  have  been  less ;  of  this,  however,  the  parties  were 
the  proper  judges.     Kent's  Com.     Lecture  44. 

Whether  a  bill  of  exchange,  drawn  in  one  State  of  this  Union, 
payable  in  another,  is  a  foreign  bill,  involves  political  considerations 
of  some  delicacy,  although,  we  apprehend,  of  no  intrinsic  difficulty, 
at  this  day.  The  respective  States  are  sovereign  within  their  own 
limits,  and  foreign  to  each  other,  regarding  them  as  local  govern* 
ments.  2  Pet.  586.  Kentucky  and  Louisiana,  as  political  commu- 
nities, being  distinct  and  sovereign,  and  consequently  foreign  to 
each  other  in  regard  to  the  regulation  of  contracts,  it  follows,  a  bill 
drawn  in  one,  payable  in  the  other,  is  a  foreign  bill;  and  so  this 
court  adjudged  in  the  cause  of  Buckner  v.  Finley  and  Van 
[  *  55  ]  Lear,  *  2  Pet  586.  The  bill,  in  that  case,  was  drawn 
at  Baltimore,  by  citizens  of  Maryland,  on  Stephen  Dever, 
at  New  Orleans ;  whereas,  the  one  in  this  case  was  drawn  and  ac- 
cepted in  Kentucky,  but  payable  at  a  bank  in  New  Orleans.  Yet, 
we  think,  the  place  of  payment,  being  within  a  jurisdiction  foreign 
to  Kentucky,  subjected  the  acceptor,  James  Daniel,  to  the  perform- 
ance .of  the  contract,  according  to  the  laws  of  Louisiana,  to  every 
extent  he  would  have  been,  had  he  became  a  party  to  the  bill  at 
New  Orleans ;  and  that  the  effect  of  the  contract,  on  all  the  parties 
to  it,  does  not  vary  from  the  one  sued  on  in  Buckner  v.  Finley 
and  Van  Lear,  2  Pet  586.  Story's  Conflict  of  Laws,  §.§  from  281 
to  286.    Being  a  foreign  bill,  and  not  having  been  affected  by  the 
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statute  of  Kentucky,  of  course,  the  holders,  by  commercial  usage, 
were  entitled  to  reexchange  when  the  protest  for  non-payment  was 
made ;  and  those  bound  to  take  it  up  having  paid,  or  agreed  to  pay, 
the  damages,  with  a  full  knowledge  of  the  facts,  and  a  presumed 
knowledge  of  the  law,  voluntarily  giving  the  bank  a  legal  advantage, 
it  would  be  going  far  for  a  court  of  chancery  to  take  it  away ;  the 
equities  of  the  parties  being  equal,  to  say  the  least,  it  cannot  be 
against  conscience  for  the  appellants  to  retain  their  judgment. 

The  main  question  on  which  relief  was  sought  by  the  bill ;  that 
on  which  the  decree  below  proceeded,  and  on  which  the  appellees 
rely  in  this  court  for  its  affirmance ;  is,  can  a  court  of  chancery 
relieve  against  a  mistake  of  law  ?  In  its  examination,  we  will  take 
it  for  granted,  the  parties  who  took  up  the  bill  for  $10,000  included 
the  damages' of  $1,000  in  the  $8,000  note,  and  did  so,  believing  the 
statute  of  Kentucky  secured  the  penalty  to  the  bank ;  and  that,  in 
the  construction  of  the  statute,  the  appellees  were  mistaken.  Vexed 
as  the  question  formerly  was,  and  delicate  as  it  now  is,  from  the 
confusion  in  which  numerous  and  conflicting  decisions  have  in* 
volved  it ;  no  discussion  of  cases  can  be  gone  into  without  hazard- 
ing the  introduction  of  exceptions  that  will  be  likely  to  sap  the 
direct  principle  we  intend  to  apply ;  indeed,  the  remedial  power, 
claimed  by  courts  of  chancery  to  relieve  against  mistakes  of  law,  is 
a  doctrine  rather  grounded  upon  exceptions  than  upon  established 
rules.  To  this  course  of  adjudication  we  are  unwilling  to  yield. 
That  mere  mistakes  of  law  are  not  remediable  is  well  established; 
as  was  declared  by  this  court  in  Hunt  v.  Rousmanier,  1  Pet.  15 ; 
and  we  can  only  repeat  what  was  there  said:  "That  whatever 
exceptions  there  may  be  to  the  rule,  they  will  be  found  few 
in  *  number,  and  to  have  something  peculiar  in  their  char-  [  *  56  ] 
acter,"  and  to  involve  other  elements  of  decision. 

What  is  this  case,  and  does  it  turn  upon  any  peculiarity  ?  Grif- 
fing  sold  a  bill  to  the  United  States  Bank,  at  Lexington,  for 
$10,000,  indorsed  by  three  of  the  complainants,  and  accepted  by 
the  other,  payable  at  New  Orleans ;  the  acceptor,  J.  D.,  was  present 
in  Kentucky,  when  the  bill  was  made,  and  there  accepted  it ;  at 
maturity  it  was  protested  for  non-payment,  and  returned*  The 
debtors  applied  to  take  it  up,  when  the  creditors  claimed  ten  per 
cent,  damages,  by  force  of  the  statute  of  Kentucky.  All  the  parties 
bound  to  pay  the  bill  were  perfectly  aware  of  the  facts ;  at  least  the 
principals,  who  transacted  the  business,  had  the  statute  before  them, 
or  were  familiar  with  it,  as  we  must  presume ;  they  and  the  bank 
earnestly  believing,  (as  in  all  probability  most  others  believed  at  the 
time,)  that  the  ten  per  cent,  damages  were  due  by  force  of  the  statute, 
vol.  xn.  53 
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and  influenced  by  this  opinion  of  the  law,  the  $8,000  note  was  exe- 
cuted, including  the  $1,000  claimed  for  damages.  Such  is  the  case 
stated  and  supposed  to  exist  by  the  complainants,  stripped  of  all 
other  considerations  standing  in  the  way  of  relief. 

Testing  the  case  by  the  principle,  "  that  a  mistake  or  ignorance  of 
the  law,  forms  no  ground  of  relief  from  contracts  fairly  entered  into, 
with  a  full  knowledge  of  the  facts,"  and  under  circumstances  re- 
pelling all  presumptions  of  fraud,  imposition,  or  undue  advantage 
having  been  taken  of  the  party,  none  of  which  are  chargeable  upon 
the  appellants  in  this  case,  the  question  then  is,  were  the  complain- 
ants entitled  to  relief?  To  which  we  respond  decidedly  in  the  neg- 
ative. 

Lastly,  the  appellants  rest  their  defence  on  the  statute  of  limita- 
tions. If  the  $1,000  claimed  as  damages  were  paid  to  the  bank, 
at  the  time  the  bill  of  exchange  was  taken  up,  then  the  cause  of 
action  to  recover  the  money,  (had  it  been  well  founded,)  accrued  at 
the  time  the  mistaken  payment  was  made,  which  could  have  been 
rectified  in  equity,  or  the  money  recovered  back  by  a  suit  at  law. 
The  courts  of  law  and  equity  have  concurrent  jurisdiction ;  and  the 
complainants  having  elected  to  resort  to  equity,  which  they  had  the 
right  to  do,  were  as  subject  to  be  barred  by  the  statute  in  the  one 
court  as  in  the  other.  In  such  cases  the  courts  of  equity  act  in  obe- 
dience to  the  statutes  of  limitation,  from  which  they  are  no  more 

exempt  than  courts  of  law. 
[  *  57  ]  *  This  suit  having  been  brought  more  than  five  years 
after  the  bill  was  taken  up ;  to  apply  the  bar,  it  becomes 
necessary  to  inquire  whether  the  damages  were  then  paid.  The 
complainants  allege  that  they  paid  in  July,  1819,  $3,330.67,  on  ac- 
count of  the  whole  amount  due,  consisting  of  principal,  interest, 
charges,  and  damages ;  and  for  the  balance  of  the  amount  of  the  bill, 
Griffing  and  James  Daniel  executed  their  negotiable  note  for  $8,000, 
payable  sixty  days  after  date,  to  William  Armstrong,  to  which 
Cunningham,  Hanson,  and  Henry  Daniel  were  parties  as  indorsers 
or  co-drawers  ;  which  note  was  discounted  by  the  bank  for  the  benefit 
of  Griffing  and  James  Daniel ;  and  upon  the  express  agreement  be- 
tween them  and  the  bank,  and  the  other  parties  to  the  note,  that  the 
proceeds  of  said  $8,000  note,  should  be  applied  to  the  payment  of 
the  balance  due  on  said  bill  of  exchange.  The  parties  to  this  suit 
agreed  in  writing,  that  the  statement  above  set  forth  was  true  ;  and 
the  bill  was  liquidated  by  the  proceeds  of  the  note,  and  the  $3,330.67. 

If  the  preexisting  debt  due  the  bank,  and  evidenced  by  the  bill  of 
'exchange,  was  extinguished  when  the  bill  was  taken  np ;  then  the 
remedy  of  the  bank  .was  gone,  and  the  right  to  recover  the  $1,000  of 
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excess  arose.  It  is  generally  true  that  the  giving  a  note  for  a  pre- 
existing debt  does  not  discharge  the  original  cause  of  action,  unless 
it  is  agreed  that  the  note  shall  be  taken  in  payment ;  6  Cranch,  264» 
In  reference  to  this  principle,  it  is  insisted  for  the  appellees,  that  the 
$8,000  note  given  to  the  bank,  and  the  renewals  of  it  afterwards, 
furnished  mere  evidence  of  the  continuance  of  the  original  liability, 
from  which  they  should  be  relieved ;  because  the  notes  covered  too 
much  by  $1,000,  with  interest;  so  the  court  below  thought,  and 
decreed  the  abatement. 

This  court  thinks  the  facts  do  not  involve  the  principle  referred  to. 
We  are  not  told  by  the  appellees  that  the  (8,000  note  was  taken 
in  payment  of  the  balance  of  the  1411  of  exchange ;  but  that  $3,330.67 
in  cash  was  paid,  and  the  note  discounted,  the  money  obtained  upon 
it,  and  "  by  express  agreement,  applied  to  the  payment  of  the  balance 
due  on  said  bill  of  exchange."  *  The  debtors  raised  the  cash,  and  paid 
the  bill ;  nor  did  the  $8,000  note  enter  into  the  transaction, 
further  than  that  the  proceeds  were  applied  to  the  *extin-  [  *58  ] 
guishment  of  the  preexisting  debt  Payment  was,  therefore, 
made  on  the  8th  of  July,  1819 ;  and  the  $1,000  could  have  been  sued 
for  then,  as  well  as  in  1827,  when  the  bill  of  injunction  was  filed.  It 
follows,  the  act  of  limitations  is  a  bar  to  the  appellees  aside  from  any 
other  grounds  of  defence.. 

12P.667;  1H.169*  7H.1;  6  Wai.632;  20  W.  160;  1  O.60. 


Martha  Bradstreet  Plaintiff  in  Error,  v.  Anson  Thomas. 

12  P.  59. 

The  declaration  contained  no  averment  of  the  citizenship  of  the  defendant ;  bnt  in  joining  in 
demurrer  the  plaintiff  averred  the  defendant  to  be  a  citizen  of  New  York ;  under  the  peculiar 
circumstances  of  this  case  held  sufficient. 

The  case  is  stated  in  the  opinion  of  the  court. 
Beardsley,  for  the  motion. 
Meyer  and  Jones,  contra. 

•  Taney,  C.  J.,  delivered  the  opinion  of  the  court.  [  *  62  ] 
Amotion  has  been  made  by  the  defendant  in  error  to  dis- 
miss this  case,  upon  the  ground  that  the  averments  necessary  to  give 
jurisdiction  to  the  courts  of  the  United  States  do  not  appear  in  the 
record.  The  decisions  which  have  heretofore  been  made  on  this  sub- 
ject, render  it  proper  that  the  circumstances  under  which  this  motion 
comes  before  the  court  should  be  stated. 

•  A  writ  of  right  was  brought  in  the  district  court  for  the   [   *  63  1 
northern  district  of  New  York,  to  recover  certain  lands  situ- 
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ated  in  the  State  of  New  York.  The  demandant,  in  her 
avers  that  she  is  an  alien,  and  a  subject  of  the  king  of  the  united 
kingdom  of  Great  Britain  and  Ireland ;  but  does  not  aver  that  the 
tenant  is  a  citizen  of  the  State  of  New  York,  or  of  any  other  State 
of  the  United  States.  The  suit  was  brought  to  January  term,  1825, 
at  which  term  the  tenant  appeared,  and  prayed  leave  to  imparle  until 
the  next  term ;  "  saving  all  objections  as  well  to  the  jurisdiction  of 
the  court  as  to  the  writ  and  count" 

The  case  was  continued  from  term  to  term,  until  August  term, 
1826,  when  the  tenant  put  in  the  usual  plea  to  the  first  count,  and 
demurred  to  the  second  and  third ;  setting  down  special  causes  of 
demurrer.  The  demandant  joined  in  the  raise  on  the  plea,  and  joined 
in  the  demurrer;  and,  in  her  joinder  in  demurrer,  she  averred  that  the 
defendant  was  a  citizen  of  the  State  of  New  York.  The  want  of  this 
averment  of  citizenship  in  the  counts'  was  not  one  of  the  causes  of 
demurrer  assigned  by  the  tenant.  The  demurrers  were  decided 
against  the  demandant  at  August  term,  1827;  and  further  proceed- 
ings were  had  which  it  is  unnecessary  to  state  here,  and  the  case 
continued  until  August  term,  1831,  when  the  defendant  moved  the 
court  to  dismiss  the  suit  for  want  of  jurisdiction ;  assigning  as  the 
foundation  of  this  motion,  the  want  of  an  averment  of  the  pecuniary 
value  of  the  lands  demanded  in  the  counts,  filed  by  the  demandant* 

The  court  sustained  the  motion,  and  dismissed  the  suit.  But  at 
that  time  no  objection  to  the  jurisdiction  was  made  on  account  of 
the  omission  to  aver  the  citizenship  of  the  tenant. 

In  1832,  this  dismissal  of  the  suit  was  brought  before  the  supreme 
court,  and  a  rule  laid  on  the  district  court  to  show  cause  why  the 
case  should  not  be  reinstated  in  that  court ;  and  at  January  term, 
1833,  a  peremptory  mandamus  was  issued  by  this  court,  commanding 
the  district  court  to  reinstate  the  suit,  and  "  to  proceed  to  try  and 
adjudge  according  to  the  law  and  right  of  the  case,  the  said  writ  of 
right  and  the  mise  therein  joined"  The  mandamus  was  obeyed  and 
the  cause  reinstated,  and  the  mise  tried  and  found  against  the  de- 
mandant; and  judgment  entered  against  her  at  November,  1837. 
The  case  is  now  before  us  upon  a  writ  of  error  on  this  judgment,  and 
a  motion  is  made  to  dismiss  the  case,  upon  the  ground  that  neither 
the  district  court  nor  this  court  could  have  jurisdiction  of  the 
f  *  64  ]  *  suit ;  because  the  demandant  is  an  alien,  and  there  is  no 
averment  that  the  tenant  was  a  citizen  of  New  York. 

The  above  statement  of  the  proceedings  makes  it  evident  that  the 
dismissal  of  the  suit,  upon  this  ground,  at  this  time,  would  be  a  sur- 
prise upon  the  demandant,  who  has  been  prosecuting  the  suit  for 
many  years  ;  most  probably  under  the  impression  that  the  averment 
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of  citizenship  contained  in  her  joinder  in  demurrer,  was  considered 
by  this  court  and  by  the  district  court,  to  be  a  sufficient  compliance 
with  the  rules  of  pleading  established  by  the  decisions  of  this  court 
For  the  averment  in  question  was  received  in  the  district  court  with- 
out objection ;  and,  indeed,  would  seem  to  have  been  regarded  as 
sufficient  by  that  court ;  because  when  the  suit  was  dismissed  there, 
upon  the  ground  that  the  counts  did  not  contain  proper  averments  to 
give  jurisdiction,  no  notice  was  taken  of  the  want  of  this  averment 
in  the  counts,  nor  any  objection  to  the  place  where  it  had  been  in- 
serted in  the  pleadings ;  and  when  the  case  was  brought  before  this 
court,  on  the  application  for  the  mandamus,  the  fault  in  the  pleadings 
now  charged,  was  not  noticed  by  the  court  in  the  opinion  delivered, 
and  does  not  appear  to  have  been  brought  to  their  attention  by  the 
counsel  for  the  tenant ;  7  Pet  634.  The  demandant  might,  there- 
fore, reasonably  have  supposed  that  the  court  deemed  the  averment 
sufficient;  because  certainly  the  mandamus  would  not  have  been 
issued,  commanding  the  district  court  to  reinstate  the  case,  and  pro- 
ceed to  try  it ;  unless  this  court  had  been  of  opinion  that  a  sufficient 
cause  was  presented  by  the  pleadings  to  give  jurisdiction  to  the 
district  court 

The  principle  on  which  this  averment  has  been  required  is  purely 
technical  But  the  rale  has  been  established  by  the  decisions  of  this 
court,  and  we  do  not  mean  to  disturb  it ;  and  the  proper  place  for 
the  averment  is  undoubtedly  in  the  declaration  of  the  plaintiff  in  the 
cause. 

The  district  court  was  not  bound  to  receive  it  in  the  joinder  in 
demurrer ;  and  clearly  ought  not  to  have  received  it,  if  it  had  been 
objected  to  by  the  tenant  But  he  has  waived  the  objection,  by  fail- 
ing to  make  it  in  an  earlier  stage  of  the  cause ;  and  after  the  proceed- 
ings which  have  taken  place  in  the  district  court,  and  in  this  court ; 
and  when  the  cause  has  been  so  long  continued  and  allowed  to  pro- 
ceed in  the  same  condition  of  the  pleadings  and  averments,  it  would 
be  unjust  to  the  demandant  to  dismiss  it  upon  this  mere 
technical  *  informality.  The  pleadings,  in  fact,  contain  all  [  *  65  } 
the  averments  required  by  the  decisions  of  this  court,  to  give 
jurisdiction  to  the  courts  of  the  United  States ;  and  as  they  appear 
to  have  been  acquiesced  in  by  the  tenant,  and  regarded  as  sufficient 
in  the  district  court,  and  were  not  objected  to  in  this  court,  when  the 
case  was  here  on  the  application  for  a  mandamus  ;  we  do  not  think 
the  informality  can  be  relied  on  now,  to  dismiss  the  suit 

The  motion  is  therefore  overruled 

Baldwin,  J,,  dissented. 

15  P.  119 

A3* 
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John  M'  Kinney,  William  M'Connell,  and  Kay  Moss,  Plaintiffs  in 

Error  v.  John  Carroll. 

12  P.  66. 

If  one  of  two  plaintiffs  in  error  die,  the  action  survives. 

Though  the  occupying  claimant  law  of  Kentucky  was  held,  by  this  court,  invalid  as 
against  a  plaintiff  in  ejectment,  (8  Wheat.  1,)  yet  if  he  suffers  a  judgment  to  be  rendered 
against  him  for  the  value  of  the  improvements,  and  third  persons  give  their  bond  for  the 
amount,  upon  which  execution  issues  against  them,  they  cannot  avail  themselves  of  the 
invalidity  of  that  law. 

Under  the  25th  section  of  the  Judiciary  Act,  (I  Stats,  at  Large,  85,)  it  is  not  sufficient  that 
the  state  court  may  have  decided  that  a  state  law  was  valid,  it  must  appear  that  tbey  did 
so  decide. 

The  case  is  stated  in  the  opinion  of  the  court. 
Jones,  for  the  plaintiffs. 
Woodward,  contra. 

* 

IVFKinley,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of  the  court  of  appeals  of 
Kentucky,  affirming  a  judgment  of  the  Jessamine  circuit  court. 

The  heirs  of  John  Moss  recovered  a  judgment,  in  ejectment,  against 
the  defendant  in  error,  in  the  said  circuit  court,  at  the  October  term, 
1815,  for  a  tract  of  land  in  Jessamine  county ;  and,  at  the  same  term, 
commissioners  were  appointed,  in  conformity  with  the  act  of  the  31st 
of  January,  1812,  concerning  occupying  claimants  of  lands, 
[  *  67  ]  to  value  *  the  land  in  controversy,  the  improvements  thereon, 
&c.  At  a  subsequent  term  of  the  court,  the  commission- 
ers made  their  report;  and,  among  other  things,  reported  the  improve- 
ments on  the  land  to  be  of  the  value  of  $1,698.  At  the  October 
term,  1819,  of  the  said  circuit  court,  on  the  motion  of  the  defendant, 
judgment  was  rendered  in  his  favor,  against  the  plaintiffs  in  eject- 
ment, for  said  sum  of  $1,698.  And,  on  the  25th  day  of  October, 
1819,  the  plaintiffs  in  error,  as  sureties  of  the  plaintiffs  in  ejectment, 
executed  a  bond  to  the  defendant,  with  condition  to  pay  said  sum  of 
$1,698,  in  two  equal  annual  instalments,  with  interest,  as  authorized 
by  said  act ;  which  bond  had,  by  law,  the  force  of  a  judgment ;  and 
execution  was  authorized  to  be  issued  thereon,  as  in  case  of  re- 
plevin bonds. 

On  the  7th  day  of  December,  1821,  an  execution  issued  on  the 
bond,  against  the  plaintiffs  in  error;  who,  availing  themselves  of  the 
benefit  of  a  statute,  then  in  force,  replevied  the  debt  for  two  years 
more.     When  execution  issued  against  them,  on  the  replevin  bond, 
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they  applied  to  the  judge  of  said  circuit  court,  for  a  writ  of  error 
coram  vobis;  and  in  their  petition  assigned,  in  substance,  these  errors; 
first,  the  act  of  the  31st  of  January,  1812,  concerning  occupying 
claimants  of  lands,  is  a  violation  of  the  compact  between  Virginia 
and  Kentucky,  and  a  violation  of  the  constitution  of  the  United 
States ;  and  therefore  the  bond  and  other  proceedings,  under  it,  are 
v&d ;  second,  but  one  bond  was  givert  for  both  instalments,  when 
there  should  have  been  a  bond  given  for  each  instalment ;  third,  but 
one  execution  issued  for  both  instalments,  when  there  should  have 
been  an  execution  issued  for  each  instalment ;  fourth,  the  law  under 
which  the  replevin  bond  was  given  is  a  violation  of  the  constitution 
of  Kentucky,  and  a  violation  of  the  constitution  of  the  United  States; 
and,  therefore,  the  bond  is  void;  fifth,  the  whole  proceedings  are 
erroneous,  wanting  form  and  substance. 

The  judge  of  the  circuit  court  awarded  the  writ  of  error  coram 
vobisj  on  the  15th  day  of  March,  1824,  returnable  to  the  next  term  of 
said  circuit  court  At  which  term,  on  the  28th  day  of  April,  1824, 
by  judgment  of  the  court,  the  writ  of  error  coram  vobis  was  dis- 
missed. From  this  judgment,  the  plaintiffs  in  error  appealed  to  the 
court  of  appeals ;  and  assigned,  there,  the  following  errors :  first,  the 
court  erred  in  giving  judgment  upon  the  several  matters  and  errors 
alleged  in  the  petition  for  the  writ  of  error  coram  vobis,  and 
the  assignment  *  of  errors  therein  contained ;  second,  the  [  *  68  J 
court  ought  to  have  quashed  the  said  execution,  bond,  &c., 
as  prayed  for  in  the  petition  and  writ  of  error  coram  vobis.  Upon  the 
hearing  of  the  cause,  the  court  of  appeals  affirmed  the  judgment  of 
the  circuit  court. 

The  jurisdiction  of  this  court  over  this  cause,  was  not  questioned 
at  the  bar ;  but  the  question  appears  necessarily  to  arise  on  the  reo- 
ord,  and  must  therefore  be  decided  by  the  court.  The  25th  section 
of  the  Judiciary  Act  of  1789,  confers  appellate  jurisdiction  on  this 
court,  from  final  judgments  and  decrees,  in  any  suit  in  the  highest 
court  of  law  or  equity  of  a  State,  in  which  a  decision  of  the  suit  could 
be  had ;  where  is  drawn  in  question  the  validity  of  a  treaty,  or  statute 
o£  or  an  authority  exercised  under  the  United  States,  and  the  decis- 
ion is  against  their  validity;  or  where  is  drawn  in  question  the 
validity  of  a  statute  of,  or  an  authority  exercised  under  any  State, 
on  the  ground  of  their  being  repugnant  to  the  constitution,  treaties, 
or  laws  of  the  United  States,  and  the  decision  is  in  favor  of  their 
validity ;  or  where  is  drawn  in  question  the  construction  of  any  clause 
of  the  constitution,  or  of  a  treaty,  or  statute  of,  or  commission  held 
under,  the  United  States,  and  the  decision  is  against  the  title,  right} 
privilege,  or  exemption  set  up  or  claimed  by  either  party. 
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In  this  case,  two  statutes  of  Kentucky  have  been  drawn  in  ques- 
tion, on  the  ground  of  their  repugnance  to  the  constitution  of  the 
United  States.  But,  whether  tbe  court  of  appeals  decided  in  favor  of 
their  validity,  will  depend  first,  upon,  whether  the  questions  arising 
under  those  statutes  were  not,  or  might  have  been,  decided  upon  the 
authority  of  the  state  laws,  without  involving  their  validity  under  the 
constitution  of  the  United  States ;  and,  secondly,  whether  the  rec- 
ord of  this  case  shows  that  the  court  did  decide  in  favor  of  their 
validity. 

A  question  arose  at  the  bar,  whether  the  judgment  of  the  circuit 
oourt,  in  favor  of  the  defendant,  and  against  the  plaintiffs  in  eject- 
ment, was  before  the  oourt  of  appeals,  on  the  trial  there.  The  counsel 
for  the  plaintiffs  in  error,  insisted  that  it  was ;  and,  therefore,  a  proper 
subject  of  examination  in  this  court  The  plaintiffs  in  error  were 
not  parties  to  the  judgment  of  the  circuit  court.  They  became 
parties,  in  the  record,  by  being  the  sureties  of  the  plaintiffs  in  eject- 
ment, in  the  improvement  bond ;  which  was  subsequent  to,  and,  in 
fact,  the  fruit  of  that  judgment  The  appeal  which  they  took,  was 
from  the  judgment  of  the  circuit  court,  upon  the  writ  of  error  coram 
vobis;  and  the  errors  which  they  assigned,  in  the  court  of 
[  *  69  ]  appeals,  limited  the  •  inquiry  before  that  court,  to  the  cor- 
rectness of  that  judgment  But,  independent  of  these 
grounds,  the  statutes  of  Kentucky,  regulating  the  writ  of  error  coram 
vobis,  limit  its  operation,  expressly,  to  errors  arising  subsequent  to 
tbe  judgment  of  the  inferior  court  Morehead  &  Brown's  Digest, 
1554, 1555. 

The  first  error  assigned,  in  the  petition  for  the  writ  of  error  coram 
vobis,  draws  in  question  the  validity  of  the  act  of  the  31st  of  January, 
1812,  concerning  occupying  claimants  of  lands ;  on  the  ground  that 
it  is  in  derogation  of  the  compact  between  Virginia  and  Kentucky, 
and  repugnant  to  the  constitution  of  the  United  States.  Neither 
the  plaintiffs  in  ejectment,  nor  the  defendant,  appear  to  have  raised 
this  question,  in  any  part  of  the  proceedings  between  them.  The 
plaintiffs  in  ejectment  did  not  sign  the  improvement  bond,  and  were 
not,  therefore,  parties  to  the  suit  in  the  court  of  appeals ;  and,  conse- 
quently, are  not  parties  here.  They,  and  they  alone,  had  a  right  to 
object  to  the  judgment  of  the  circuit  court  against  them,  and  in  favor 
of  the  defendant,  and  the  proceedings  under  it ;  on  the  ground  that 
the  act  of  the  31st  of  January,  1812,  was  unconstitutional.  By  that 
act,  they  were  deprived  of  the  rents  and  profits  of  their  land,  while  in 
tbe  occupation  of  the  defendant ;  and  compelled  to  pay  him  for  all 
improvements  which  he  had  made  thereon.  And  this  is  the  ground 
of  the  decision  of  this  court,  in  the  case  of  Green  and  Biddle,  8  Wheat. 


JANUABT  TERM,  18$8.  63* 


M'Kinney  v.  Carroll.    IS  P. 


1;  which  was  relied  on  by  the  counsel  for  the  plaintiffs  in  error.  The 
plaintiffs  in  error  were  the  mere  sureties  of  the  plaintiffs  in  ejectment, 
for  the  money  adjudged  to  the  defendant,  for  his  improvements.  The 
bond  which  they  signed,  was  a  voluntary  act;  and  a  part  of  the 
means  provided  by  the  said  law,  to  enable  the  defendant  to  obtain 
satisfaction  of  his  judgment.  The  validity  of  the  proceedings,  so  far 
as  they  were  concerrfed,  did  not  depend  topon  the  constitutionality  of 
the  act  concerning  occupying  claimants  of  land;  and  therefore  they 
had  no  right  to  complain  of  it 

The  fourth  error,  in  the  petition,  draws  in  question  the  validity  of 
the  statute  of  Kentucky,  authorizing  defendants  to  give  replevin 
bonds,  payable  in  two  years,  upon  the  plaintiff's  failing  to  cause  to 
be  indorsed  on  his  execution,  that  be  would  take  the  notes  of  certain 
banks  specified  in  the  act  in  discharge  thereof.  Had  the  plaintiffs  in 
error  paid  the  amount  of  the  execution,  which  issued  against  them, 
on  the  improvement  bond,-  in  money,  as  they  were  bound  to  do,  this 
question  would  never  have  arisen.  Having  availed  themselves  of  the 
benefit  of  the  credit  extended  to  them  by  that  act,  and 
delayed  the  *  defendant  in  error,  in  the  payment  of  the  debt  [  *  70  ] 
they  had  thus  voluntarily  again  assumed  upon  themselves ; 
is  it  proper,  that,  at  the  end  of  four  years,  they  should  be  permitted 
to  come  into  court,  and  set  aside  the  whole  proceedings  against  them, 
on  the  abstract  principle,  that  the  statute  under  which  they  had  taken 
place,  violated  the  constitution  of  the  United  States  ? 

The  court  of  appeals  of  Kentucky  has  decided,  that  a  replevin 
bond  cannot  be  set  aside  at  the  instance  of  the  debtor,  on  the  ground 
that  the  law  under  which  it  was  given  was  unconstitutional.  Let  it 
be  conceded,  says  the  court,  that  the  constitution  of  the  United  States, 
or  of  this  State,  is  violated  by  the  law  in  question ;  whose  rights  are 
infringed  by  it  ?  Certainly  not  those  of  the  debtor,  for  the  law  is 
passed  and  operates  exclusively  for  bis  benefit.  Small  and  Carr  t>> 
Hodgen,  1  Lit  R.  16.  And  in  a  subsequent  case,  the  purchaser  of 
a  tract  of  land,  under  an  execution  sale,  on  a  credit  of  one  year, 
attempted  to  set  aside  the  bond,  which  he  bad  given  for  the  purchase* 
money ;  on  the  ground  that  the  law,  under  which  the  sale  had  been 
made,  and  the  bond  had  been  executed,  violated  the  constitution  of 
the  United  States.  On  the  authority  of  the  above  case,  the  court 
refused  to  set  aside  the  bond  and  sale.  Rudd  and  Miller  v.  Schlatter 
and  Gilman,  1  Lit  R.  19; 

Upon  this  view  of  the  case,  it  may  be  fairly  presumed,  that  the 
court  of  appeals  decided  upon  some,  or  all  of  the  grounds  here  stated; 
and  that  it  did  not  decide  in  favor  of  the  validity  of  the  statutes  re- 
ferred to.    But  to  give  this  court  jurisdiction,  it  is  not  sufficient  to 
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show,  that  the  court  below  might  have  decided  in  favor  of  the  valid- 
ity of  these  statutes,  or  either  of  them;  it  must  be  apparent,  in  the 
record,  that  the  court  did  so  decide.  In  the  cases  of  Crowell  v. 
Randell,  and  Shoemaker  v.  Randell,  10  Pet  391,  the  court  went  into 
a  review  of  all  the  cases,  which  it  had  previously  decided,  under  the 
authority  of  the  25th  section  of  the  Judiciary  Act  of  1789. 

In  delivering  the  opinion  of  the  court,  Mr.  Justice  Story  says :  "  In 
the  interpretation  of  this  section  of  the  act  of  1789,  it  has  been  uni- 
formly held,  that,  to  give  this  court  appellate  jurisdiction,  two  things 
should  have  occurred  and  be  apparent  in  the  record :  first,  that  some 
one  of  the  questions,  stated  in  the  section,  did  arise  in  the  court 
below ;  and  secondly,  that  a  decision  was  actually  made  thereon  b y 
the  same  court,  in  the  same  manner  required  by  the  section.  If  both 
of  these  do  not  appear  in  the  record,  the  appellate  jurisdiction  fails. 
It  is  not  sufficient  to  show  that  such  a  question  might  have 
*  71  ]  *  occurred,  or  such  a  decision  might  have  been  made  in  the 
court  below.  It  must  be  demonstrable  that  they  did  exist, 
and  were  made." 

As  it  nowhere  appears,  in  the  record  of  the  cause  under  consider- 
ation, that  the  court  of  appeals  of  Kentucky  did  decide  in  favor  of 
the  validity  of  either  of  the  statutes  drawn  in  question  before  it ;  but^ 
on  the  contrary,  it  appearing  to  be  reasonably  certain  that  its  judg- 
ment was  rendered  on  all  the  questions  presented  for  its  adjudication, 
on  the  authority  of  the  state  laws;  this  court  has,  therefore,  no 
jurisdiction  of  this  case. 

The  writ  of  error  must  be  dismissed. 

On  consideration  of  the  suggestion  and  motion  made  by  Mr.  Jones, 
of  counsel  for  the  plaintiffs  in  error ;  in  this  cause,  on  a  prior  day  of 
the  present  term  of  this  court,  to  wit:  On  Thursday,  the  11th  day  of 
January,  it  is  the  opinion  of  this  court  that  it  is  unnecessary  to  make 
the  heirs  and  representatives  of  John  M'Kinney,  whose  death  has 
been  suggested  on  the  record,  parties  to  this  writ  of  error ;  as  the 
cause  of  action  survives  to  the  two  other  plaintiffs  in  error. 

12  F.  102;  5  H.  343;  7  H.  586;  9  H.  421 ;  15  H.  304. 


The  United  States,  Plaintiffs,  v.  Lawrence  Coombs. 

12  P.  72. 

The  9th  section  of  the  act  of  March  3, 1825,  (4  Stats,  at  Large,  116,)  punishes  thefts  of  goods 

belonging  to  vessels  in»distress,  though  committed  above  high-water  mark. 
Under  the  grant  of  power  to  regulate  commerce,  congress  had  power  to  pass  this  law. 
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The  case  is  stated  in  the  opinion  of  the  court 

Butler,  (attorney-general,)  for  the  United  States. 
No  counsel  contrd. 

*  Story,  J.,  delivered  the  opinion  of  the  court.  [  *  74  J 

This  is  a  case  certified  upon  a  division  of  opinion  of  the 
judges  of  the  circuit  court,  for  the  southern  district  of  New  York, 
he  case,  as  stated  in  the  record,  is  as  follows :  — 

Lawrence  Coombs  was  indicted  under  the  9th  section  of  the  act, 
entitled  "  An  act  more  effectually  to  provide  for  the  punishment  of 
certain  crimes  against  the  United  States,  and  for  other  purposes/9 
approved  the  3d  of  March,  1825 ;  for  having,  on  the  21st  of  Novem- 
ber, 1836,  feloniously  stolen,  at  Rockaway  Beach,  in  the  southern 
district  of  New  York,  one  trunk  pf  the  value  of  five  dollars,  one 
package  of  yarn  of  the  value  of  five  dollars,  one  package  of  silk  of 
the  value  of  five  dollars,  one  roll  of  ribbons  of  the  value  of  five  dol- 
lars,  one  package  of  muslin  of  the  value  of  five  dollars,  and  six  pairs 
of  hose  of  the  value  of  five  dollars,  which  said  goods,  wares,*  and 
merchandise,  belonged  to  the  ship  Bristol,  the  said  ship  then  being  in 
distress,  and  cast  away  on  a  shoal  of  the  sea,  on  the  coast  of  the 
State  of  New  York,  within  the  southern  district  of  New  York.  On 
this  indictment  the  prisoner  was  arraigned,  and  plead  not  guilty ; 
and  put  himself  upon  his  country  for  trial. 

It  was  admitted  that  the  goods  mentioned  in  the  indictment,  and 
which  belonged  to  the  said  ship  Bristol,  were  taken  above 
high- water  mark,  #upon  the  beach,  in  the  county  of  Queens;  [   *  75  ] 
whereupon,  the  question  arose  whether  the  offence  commit- 
ted was  within  the  jurisdiction  of  the  court;  and  on  this  point,  the 
judges  were  opposed  in  opinion. 

Which  said  point,  upon  which  the  disagreement  has  happened,  is 
stated  above,  under  the  direction  of  the  judges  of  said  court,  at  the 
request  of  the  counsel  for  the  United  States,  and  Lawrence  Coombs, 
parties  in  the  cause,  and  ordered  to  be  certified  unto  the  supreme 
court  at  the  next  session,  pursuant  to  the  act  in  such  case  made  and 
provided. 

The  9th  section  of  the  act  of  1825,  c.  276,  on  which  the  indictment 
in  the  present  case  is  founded,  is  in  the  following  words :  "  That  if 
any  person  shall  plunder,  steal,  or  destroy  any  money,  goods,  mer- 
chandise, or  other  effects  from,  or  belonging  to,  any  ship  or  vessel,  or 
boat,  or  raft  which  shall  be  in  distress,  or  which  shall  be  wrecked,  lost, 
stranded,  or  cast  away  upon  the  sea,  or  upon  any  reef,  shoal,  bank, 
or  rocks  of  the  sea,  or  in  any  place  within  the  admiralty  or  maritime 
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jurisdiction  of  the  United  States ;  or  if  any  person  or  persons  shall 
wilfully  obstruct  the  escape  of  any  person  endeavoring  to  save  his  or 
her  life  from  such  ship  or  vessel,  boat,  or  raft,  or  the  wreck  thereof; 
or  if  any  person  shall  hold  out  or  show  any  false  light  or  lights,  or 
extinguish  any  true  light,  with  intention  to  bring  any  ship  or  vessel, 
boat,  or  raft,  being  or  sailing  upon  the  sea,  into  danger  or  distress,  or 
shipwreck ;  every  person  so  offending,  his  or  their  counsellors,  aiders, 
or  abettors,  shall  be  deemed  guilty  of  felony ;  and  shall  on  conviction 
thereof,  be  punished  by  a  fine,  not  exceeding  $5,000,  and  imprison- 
ment and  confinement  at  hard  labor,  not  exceeding  ten  years,  accord- 
ing to  the  aggravation  of  the  offence."  3  Story's  Laws  of  the  U.  & 
2,001.  The  indictment,  as  has  been  already  stated,  charges  the 
offence  to  have  been  committed  on  Bockaway  Beach;  and  as  is  ad- 
mitted, above  high* water  mark. 

Before  we  proceed  to  the  direct  consideration  of  the  true  import 
and  interpretation  of  this  section,  it  seems  highly  important,  if  not 
indispensable,  to  say  a  few  words  as  to  the  constitutional  authority 
of  congress  to  pass  the  same.  For  if,  upon  a  just  interpretation  of 
the  terms  thereof,  congress  have  exceeded  their  constitutional  author- 
ity, it  will  become  our  duty  to  say  so ;  and  to  certify  our  opinion  on 
the  points  submitted  to  us,  in  favor  of  the  defendant  On  the  other 
hand,  if  the  section  admits  of  two  interpretations,  each  of  which  is 
within  the  constitutional  authority  of  congress,  that  ought 
[  *  76  ]  to  be  adopted  *  which  best  conforms  to  the  terms  and  the 
objects  manifested  in  the  enactment,  and  the  mischiefs  which 
it  was  intended  to  remedy.  And  again,  if  the  section  admits  of  two 
interpretations,  one  of  which  brings  it  within,  and  the  other  presses 
it  beyond  the  constitutional  authority  of  congress,  it  will  become  our 
duty  to  adopt  the  former  construction ;  because  a  presumption  neve? 
ought  to  be  indulged,  that  congress  meant  to  exercise  or  usurp  any 
unconstitutional  authority,  unless  that  conclusion  is  forced  upon  the 
court  by  language  altogether  unambiguous*  And,  accordingly,  the 
point  has  been  presented  to  us  under  this  aspect,  in  the  argument  of 
the  attorney~general,  on  behalf  of  the  government. 

There  are  two  clauses  of  the  constitution  which  may  properly 
come  under  review,  in  examining  the  constitutional  authority  of  con* 
gress  over  the  subject-matter  of  the  section.  One  is,  the  delegation 
of  the  judicial  power,  which  is  declared  to  extend  "  to  all  case*  of 
admiralty  and  maritime  jurisdiction."  The  other  is,  the  delegation 
of  the  power  "to  regulate  commerce  with  foreign  nations,  and  among 
the  several  States ; "  and,  as  connected  with  these,  the  power  to 
make  all  laws  which  shall  be  necessary  and  proper  for  carrying  into 
execution  the  foregoing  power,"  &c 
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In  regard  to  the  first  clause,  the  question  which  arises  is,  what  is 
the  true  nature  and  extent  of  the  admiralty  jurisdiction.  Does  it,  in 
cases  where  it  is  dependent  upon  locality,  reach  beyond  high-water 
mark  ?  Our  opinion  is,  that  in  cases  purely  dependent  upon  the 
locality  of  the  act  done,  it  is  limited  to  the  sea,  and  to  tide  waters, 
as  far  as  the  tide  flows ;  and  that  it  does  not  reach  beyond  high-water 
mark.  It  is  the  doctrine  which  has  been  repeatedly  asserted  by  this 
court ;  and  we  see  no  reason  to  depart  from  it.  Mixed  cases  may 
arise,  and  indeed  often  do  arise,  where  the  acts  and  services  done  are 
of  a  mixed  nature ;  as  where  salvage  services  are  performed  partly 
on  tide  waters,  and  partly  on  the  shore,  for  the  preservation  of  the 
property  saved ;  in  which  the  admiralty  jurisdiction  has  been  con- 
stantly exercised  to  the  extent  of  decreeing  salvage.  That  this  is  a 
rightful  exercise  of  jurisdiction  by  our  courts  of  admiralty,  was 
assumed  as  the  basis  of  much  of  the  reasoning  of  this  court,  in  the 
case  of  the  American  Insurance  Company  v.  Canter,  1  Pet.  511. 
It  has  also  been  asserted  and  enforced  by  Lord  Stowell,  on  various 
occasions ;  and  especially  in  the  case  of  The  Augusta  or  Eugenie,  1 
Hagg.  Adm.  Rep.  16;  The  Jonge  Nicholas,  1  Hagg.  Adm.  Rep.  201; 
The  Ranger,  2  Hagg.  Adm.  Rep.  42 ;  and  The  Happy  Re* 
turn,  *  2  Hagg.  Adm.  Rep.  198.  See  also  The  Henry,  of  [  *  77  ] 
Philadelphia,  1  Hagg.  Adm.  Rep.  264 ;  The  Vesta,  2  Hagg. 
Adm.  Rep.  189 ;  The  Salecia,  2  Hagg.  Adm.  Rep.  262.  And  this 
has  been  done,  not  only  in  conformity  to  the  doctrines  of  the  mari- 
time law ;  but  also  to  what  has  been  held  in  the  courts  of  common 
law.  For  it  has  been  laid  down,  that  if  the  libel  is  founded  upon 
one  single  continued  act,  which  was  principally  upon  the  sea,  though 
a  part  was  upon  land ;  as  if  the  mast  of  a  ship  be  taken  upon  the 
sea,  though  it  be  afterwards  brought  ashore,  no  prohibition  lies, 
Com.  Dig.  Adm.  F.  S.;  1  Rolle's  Adm.  533,  C.  13 ;  Com.  Dig.  Adm. 
E.  12.  It  is  true,  that  it  has  been  said  that  the  admiralty  has  not 
jurisdiction  of  the  wteck  of  the  sea.  3  Black.  Com.  106, 107.  But 
we  are  to  understand  by  this,  not  what,  in  the  sense  of  the  maritime 
and  commercial  law,  is  deemed  wreck  or  shipwrecked  property ;  but 
"wreck  of  the  sea  "  in  the  purely  technical  sense  of  the  common  law; 
and  constituting  a  royal  franchise,  and  a  part  of  the  revenue  of  the 
crown  in  England ;  and  often  granted  as  such  a  royal  franchise  to 
lords  of  manors.  How  narrow  and  circumscribed  this  sort  of  wreck 
is,  according  to  the  modern  doctrines  of  the  courts  of  common  law, 
may  be  perceived  by  the  statement  of  it  in  Mr.  Justice  Blackstonc's 
Commentaries.  1  Black.  Com.  290  to  317.  Who  also  shows,  that 
h  is  this  and  this  only,  which  is  excluded  from  the  admiralty  jurisdic- 
tion. Lord  Stowell  manifestly  acted  upon  the  same  doctrine,  in  the 
vol.  xit.  54 
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case  of  The  Augusta  or  Eugenie,  1  Hagg.  Adm.  Rep.  16 ;   3  Black. 
Com.  106, 107. 

A  passage  has  been  sometimes  relied  on,  in  one  of  the  earliest 
judgments  of  Lord  Stowell — the  case  of  The  Two  Friends,  1  Rob. 
Rep.  271 ;  in  which  it  is  intimated,  that  if  the  goods,  which  are  sub- 
ject to  salvage,  have  been  landed  before  the  process  of  the  admiralty 
court  has  been  served  upon  them,  the  jurisdiction  over  them  for  the 
purposes  of  salvage  may  be  gone.  But  his  lordship,  so  far  from 
deciding  the  point  then,  greatly  doubted  it ;  and  has,  as  it  should 
seem,  since  silently  overruled  the  objection.  Indeed,  the  supposed 
difficulty  in  that  case  was,  not  that  the  instance  court  had  not  juris- 
diction ;  but  that  in  cases  of  salvage  on  the  instance  side  of  the 
court,  no  process  of  the  court  could  be  served  on  land,  but  only  on 
the  water.  Now,  this  is  wholly  inapplicable  to  the  courts  of  the 
United  States,  where  admiralty  process,  both  in  the  instance  and 
prize  sides  of  the  court,  can  be  served  on  land  as  well  as  on  water. 
These  explanations  have  been  made  for  the  sake  of  clearing  the  case 

from  some  apparent  obscurities  and  difficulties,  as  to  the 
[  *  78  ]     nature  and  extent  of  the  *  admiralty  jurisdiction,  in  cases 

where  it  is  limited  by  the  locality  of  the  acts  done.  In  our 
judgment,  the  authority  of  congress,  under  this  clause  of  the  consti- 
tion,  does  not  extend  to  punish  offences  committed  above  and  beyond 
high-water  mark.  i 

But  we  are  of  opinion,  that  under  the  clause  of  the  constitution 
giving  power  to  congress  "  to  regulate  commerce  with  foreign  na- 
tions, and  among  the  several  States,"  congress  possessed  the  power  to 
punish  offences  of  the  sort  which  are  enumerated  in  the  ninth  section 
of  the  act  of  1825,  now  under  consideration.  The  power  to  regulate 
commerce,  includes  the  power  to  regulate  navigation,  as  connected 
with  the  commerce  of  foreign  nations,  and  among  the  States.  It 
was  so  held  and  decided  by  this  court,  after  the  most  deliberate 
consideration,  in  the  case  of  Gibbons  v.  Ogden,  9  Wheat  189  to 
198.  It  does  not  stop  at  the  mere  boundary  line  of  a  State,  nor  is 
it  confined  to  acts  done  on  the  water,  or  in  the  necessary  course  of 
the  navigation  thereof.  It  extends  to  such  acts  done  on  land,  which 
interfere  with,  obstruct,  or  prevent  the  due  exercise  of  the  power  to 
regulate  commerce  and  navigation  with  foreign  nations,  and  among 
the  States.  Any  offence  which  thus  interferes  with,  obstructs,  or  pre- 
vents such  commerce  and  navigation,  though  done  on  land,  may  be 
punished  by  congress,  under  its  general  authority  to  make  all  laws 
necessary  and  proper  to  execute  their  delegated  constitutional  powers. 
No  one  can  doubt,  that  the  various  offences  enumerated  in  the  ninth 
section  of  the  act,  are  all  of  a  nature  which  tend  essentially  to  ob- 
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struct,  prevent,  or  destroy  the  due  operations  of  commerce  and  navi* 
gation  with  foreign  nations,  and  among  the  several  States.  Congress 
have,  in  a  great  variety  of  cases,  acted  upon  this  interpretation  of 
the  constitution,  from  the  earliest  period  after  the  constitution,  as 
■will  be  abundantly  seen  by  the  punishment  of  certain  offences  on 
land,  connected  with  piracies  and  felonies  on  the  high  seas,  in  the 
act  of  1790,  c.  36,  §§10,  11 ;  ■  and  in  the  acts  for  regulation  of  com- 
merce and  navigation,  and  for  the  collection  of  the  revenue,  passed 
from  time  to  time,  in  which  many  of  the  penalties,  forfeitures,  and 
offences  provided  for,  are  such  as  are,  or  may  be  done  on  land ;  and 
yet  which  arise  from  the  power  to  regulate  commerce  and  navigation, 
and  to  levy  and  collect  duties.  The  ship  registry  act  of  1792,  c.  45  ;a 
the  act  of  1793,8  c.  52,  for  the  enrolment  and  licensing  of  vessels  in 
the  coasting  trade  and  fisheries ;  the  act  of  1790,  c.  102,4  for  the 
regulation  and  government  of  seamen  in  the  merchants'  service;  and 
the  revenue  collection  act,  from  the  act  of  1789,  c.  5,6  to  that 
•  of  1799,  c.  128,8  afford  many  pointed  illustrations.  We  do  [  *  79  ] 
not  hesitate,  therefore,  to  say,  that  in  our  judgment,  the 
present  section  is  perfectly  within  the  constitutional  authority  of 
congress  to  enact ;  although  the  offence  provided  for  may  have  been 
committed  on  land,  and  above  high-water  mark. 

Let  us  now  proceed  to  the  interpretation  of  the  section  under 
consideration.  Does  it  mean,  in  the  clause  in  which  this  indictment 
is  founded,  to  prohibit  and  punish  the  plundering,  stealing,  or  de- 
stroying of  any  property  belonging  to  any  vessel  in  distress,  or 
wrecked,  lost,  stranded,  or  cast  away ;  only  when  the  same  property 
is  then  on  board  of  the  vessel,  or  is  then  upon  the  sea,  or  upon  any 
reef,  shoal,  bank,  or  rock  of  the  sea,  or  in  any  other  place  within  the 
admiralty  and  maritime  jurisdiction  of  the  United  States  ?  Or  does 
it  mean  equally  to  prohibit  and  punish  such  plunder,  stealing,  or  de- 
stroying of  such  property,  whether  the  act  be  done  on  shore,  or  in 
any  of  the  enumerated  places  below  high-water  mark.  In  our 
opinion,  the  latter  is  the  true  interpretation  of  this  clause  of  the 
section. 

In  the  first  place,  this  is  the  natural  meaning  of  the  words  of  the 
clause,  taken  in  their  actual  import  and  connection.  There  is  no 
absolute  locality  assigned  to  the  offence.  It  is  not  said,  as  it  is  in 
every  one  of  the  preceding  sections,  that  the  offence  shall  be  com- 
mitted in  a  particular  place ;  in  a  fort,  dockyard,  navy-yard,  &c.,  &c, 
or  upon  the  high  seas,  or  in  an  arm  of  the  sea,  or  in  a  river,  &c., 
within  the  admiralty  and  maritime  jurisdiction  of  the  United  States, 

11  Stats,  at  Large,  114.      *  lb.  287.      *  lb.  805.       *  lb.  181.      *  lb.  29.      6  lb.  6*7 
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and  oat  of  the  jurisdiction  of  any  particular  State*  The  language  is : 
"  If  any  person  or  persons  shall  plunder,  steal,  or  destroy  any  money, 
goods,  merchandise,  or  other  effects,  from  or  belonging  to  any  ship, 
or  vessel,  &c."  The  plundering,  stealing,  or  destroying  need  not, 
then,  be  from  any  ship  or  vessel*  It  is  sufficient  if  it  be  of  property 
44  belonging  to  any  ship  or  vessel"  It  is  nowhere  stated  that  this 
property,  belonging  to  any  ship  or  vessel,  shall  be  in  any  of  the 
enumerated  places  when  the  offence  is  committed,  but  only  that  it 
shall  be  property  belonging  to  the  ship  or  vessel  which  is  in  distress, 
or  wrecked,  lost,  stranded,  or  cast  away.  Locality,  then,  is  attached 
to  the  ship  or  vessel,  and  not  to  the  property  plundered,  stolen,  or 
destroyed.  And  this  qualification  is  important,  because  it  is  mani- 
fest congress  possess  no  authority  to  punish  offences  of  this  sort  gen* 
erally  when  committed  on  land ;  but  only  to  punish  them 
[  *  80  ]  when  *  connected  with  foreign  trade  and  navigation,  or  with 
trade  and  navigation  among  the  several  States. 

In  the  next  place,  the  mischiefs  intended  to  be  suppressed  by  the 
section  are  precisely  the  same,  whether  the  offence  be  committed  on 
the  shore,  or  below  high-water  mark.  There  is,  and  there  can  be, 
no  sound  reason  why  congress  should  punish  the  offence  when  com* 
mitted  below  high-water  mark,  which  would  not  apply  equally  to  the 
offence  when  committed  above  high-water  mark.  In  such  case,  the 
wrong  and  injury  to  the  owners,  and  to  commerce  and  navigation,  is 
the  same ;  and  the  public  policy  of  affording  complete  protection  to 
property,  commerce,  and  navigation,  against  lawless  and  unprinci- 
pled freebooters  is  also  in  each  case  the  same.  There  is,  then,  no 
reason,  founded  in  the  language  or  policy  of  the  clause,  to  insert  a 
restriction  and  locality  which  have  not  been  expressed  by  the  legis- 
lature. On  the  contrary,  upon  general  principles  of  interpretation, 
where  the  words  are  general,  the  court  are  not  at  liberty  to  insert 
limitations  not  called  for  by  the  sense,  or  the  objects,  or  the  mischiefs 
of  the  enactment. 

In  the  next  place,  the  succeeding  clauses  of  the  same  section  greatly 
aid  and  fortify  this  construction ;  for  in  neither  of  them  is  there  any 
locality  given  to  the  offences  therein  stated ;  and,  indeed,  any  locality 
would  seem  inconsistent  with  the  professed  objects  of  these  clauses. 
Thus,  in  the  next  clause,  it  is  provided  that,  "if  any  person  or  per- 
sons shall  wilfully  obstruct  the  escape  of  any  person  endeavoring 
to  save  his  or  her  life,  from  such  ship  or  vessel,  &c,"  he  shall  be 
punished  in  the  manner  provided  for  in  the  section.  Now,  it  is  plain 
that  this  obstruction  may  be  as  well  by  an  act  done  on  shore,  as  by 
an  act  done  below  high-water  mark.  It  may  be  by  cutting  a  rope, 
or  hawser,  or  other  thing  used  as  a  means  of  escape,  and  fastened  to 
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the  shore ;  or  by  removing  a  plank  affixed  at  one  end  to  the  shore ; 
or  by  striking  or  wounding  a  person  on  his  arrival  at  tlie  shore  ;  or 
by  intimidating  him  from  landing,  by  threatening  to  fire  on  him  on 
landing,  or  otherwise,  by  attempting,  on  shore,  to  prevent  him  from 
saving  his  life.  But  the  remaining  clause  is  still  more  direct  It 
provides  for  the  case  of  holding  out  or  showing  a  false  light,  or 
extinguishing  a  true  light,  with  the  intention  to  bring  any  ship  or 
vessel,  &c.,  sailing  upon  the  sea,  into  danger  or  distress,  or  shipwreck. 
Now,  it  is  most  manifest  that  these  acts  are  such  as  ordinarily  are 
done,  and  contemplated  to  be  done  on  land.  We  do  not  say  con- 
templated, exclusively,  to  be  done  on  land ;  for  they  may 
be  done  on  *  the  sea.  But  to  suppose  that  congress  could  [  *  81  ] 
intend  to  punish  these  acts  only  when  done  on  the  sea,  and 
not  to  punish  them  when  committed  on  shore,  would  be  to  suppose 
that  they  were  solicitous  to  punish  acts  of  possible  and  rare  occur- 
rence only ;  and  to  leave  unpunished  those  which  would  be  of  the 
most  frequent  and  constant  occurrence,  for  such  inhuman  purposes, 
and  most  mischievous  in  their  consequences. 

If,  then,  the  other  clauses  of  the  same  section,  defining  offences  ol 
a  kindred  nature,  have  no  reference  whatever  to  any  locality,  but  in- 
differently apply  to  the  same  offence,  whether  committed  on  land  or 
on  the  sea ;  and  if  (as  is  the  fact,)  all  these  clauses  are  connected  to- 
gether, and  must  be  read  together,  in  order  to  arrive  at  the  denuncia- 
tion of  the  punishment  which  is  equally  applied  to  all ;  there  does 
seem  to  us  to  be  very  strong  reason  to  believe  that  congress,  through- 
out the  whole  enactment,  had  the  same  intent ;  an  intent  to  punish 
all  the  enumerated  offences,  whether  committed  on  land  or  on  tide 
waters,  because  they  were  equally  within  the  same  mischief,  and  the 
prohibitions  equally  necessary  to  the  protection  of  the  commerce  and 
navigation  of  the  United  States. 

It  has  been  suggested,  that  there  is  not  the  same  necessity  for  the 
interposition  of  congress  in  the  case  of  the  offence  contained  in  the 
present  indictment,  when  committed  on  land,  as  when  committed  on 
the  sea,  or  in  other  places  within  the  admiralty  and  maritime  juris- 
diction of  the  United  States  ;  because,  when  committed  on  land,  the 
offence  is,  or  may  be,  cognizable  by  the  state  judicatories,  under  the 
state  laws.  But  this  reasoning  is  equally  applicable  to  the  other 
offences  enumerated  in  the  other  clauses  of  the  same  section ;  and 
yet  it  can  hardly  be  doubted  that  they  were  designed  to  be  punished 
when  committed  on  land.  And  it  may  be  further  suggested,  that  it 
could  scarcely  be  deemed  prudent  or  satisfactory  wholly  to  rely 
upon  state  legislatures  or  state  laws,  for  the  protection  of  rights  and 
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interests  specially  confided  by  the  constitution  to  the  authority  of 
congress.     % 

Independently,  however,  of  these  considerations,  there  are  others, 
which  ought  to  have  great  weight,  and,  in  our  opinion,  decisive  influ- 
ence, in  a  question  like  the  present  In  the  first  place,  the  act  of 
1825,  c.  276,  manifestly  contemplates  that  in  some  of  the  offences 
enumerated  in  it,  the  state  courts  would  or  might  have  a  concurrent 
jurisdiction  ;  for  the  23d  section  of  the  act  expressly  provides,  "  that 

nothing  in  this  act  contained  shall  be  construed  to  deprive 
[  *  82  ]  the  courts  *  of  the  individual  States  of  jurisdiction,  under 

the  laws  of  the  several  States,  over  offences  made  punish- 
able by  this  act."  Now,  there  are  no  other  sections  in  the  act  to 
which  this  last  section  can  more  pertinently  apply  than  to  offences 
committed  on  land,  within  the  9th  section.  It  does,  indeed,  apply 
with  equal  force  to  the  23d  section  of  the  act,  (which  is  also  derived 
from  the  power  to  regulate  commerce,)  which  provides  for  the  pun- 
ishment  of  conspiracies,  combinations,  and  confederacies,  "  on  the 
high  seas,  or  within  the  United  States,"  to  cast  away,  burn,  or  other- 
wise destroy  any  ship  or  vessel,  for  the  fraudulent  purposes  stated  in 
the  section ;  and  also  affixes  a  like  punishment  to  the  building  or 
fitting  out,  aiding  in  the  building  or  fitting  out,  "  within  the  United 
States,"  of  any  ship  or  vessel,  with  intent  that  the  same  shall  be  cast 
away,  burnt,  or  destroyed  for  the  like  purpose. 

In  the  next  place,  it  is  a  most  important  consideration,  that  in 
cases  of  shipwreck,  there  must  always  be  great  practical  difficulties 
in  ascertaining  the  precise  place,  whether  below  or  above  high-water 
mark,  where  the  property  is  first  plundered,  stolen,  or  destroyed  ;  as 
well  as  by  direct  evidence  to  identify  the  particular  persons  by  whom 
the  o (fence  was  committed.  These  dreadful  calamities  usually  occur 
upon  coasts,  and  in  places  where  the  officers  and  crew  are  total 
strangers  to  all  the  inhabitants.  The  personal  sufferings  of  the  offi- 
cers and  crew  often  disable  them  from  making  any  efforts,  or  giving 
any  care  or  aid  in  the  preservation  of  the  property.  The  hurry  and 
confusion  incident  to  such  events,  make  them  intent  upon  consulting 
their  own  safety,  and  often  absorb  all  their  thoughts.  The  darkness 
of  the  night,  as  well  as  the  perils  of  the  weather,  often  compel  them 
to  forego  all  resistance  to  the  depredators ;  and  the  latter  often  as- 
semble in  numbers  so  large  as  to  make  opposition  hopeless,  and 
identification  of  individuals  and  of  packages  impracticable.  While 
some  are  on  the  waves  bringing  the  plunder  to  the  shore,  others  are 
or  may  be  on  the  shore  stationed  to  guard  and  secure  the  booty. 
Under  such  circumstances,  if  the  jurisdiction  of  the  courts  of  the 
United   States  were  limited  to  acts  of  depredation  or  destruction. 


JANUARY  TERM,   1888.  64* 

M'Nlel  p.  Holbrook.    ISP. 

committed  below  high-water  mark,  the  enactment  would  become 
practically  almost  a  dead  letter ;  for  in  most  cases  it  would  be  im~ 
possible  to  establish,  by  direct  proof,  that  the  property  was  taken 
below  high-water  mark.  A  prosecution  in  the  state  court  would,  in 
many  cases,  be  equally  liable  to  a  failure,  from  the  utter  impossibility 
of  establishing  whether  the  act  was  not  committed  within 
the  admiralty  and  maritime  jurisdiction  of  the  United*  States.  [  *  83  J 
The  wisdom  of  the  enactment,  therefore,  which,  upon  a 
prosecution  in  the  courts  of  the  United  States,  should  cut  off  any 
defence  founded  upon  the  mere  absence  of  such  proof  where  the 
offence  was  committed,  would  seem  to  be  as  clear  as  its  policy  is  ob- 
vious. It  could  scarcely  escape  the  attention  of  the  legislature  an 
indispensable  for  the  due  administration  of  public  justice.  And  so 
far  from  wondering  that  the  section  in  question  does  not  contain  any 
restriction  as  to  locality  of  the  offence,  the  surprise  would  have  been 
great  if  it  had  been  found  there.  We  think  ourselves  justified  in 
saying,  that  upon  the  true  interpretation,  of  the  section,  it  contains  no 
such  restriction ;  and  that  there  is  no  ground,  in  constitutional  author* 
ity;  in  public  policy,  or  in  the  nature  or  object  of  the  section,  which 
call  upon  ub  to  insert  any. 

Upon  the  whole  our  opinion  is,  that  it  be  certified  to  the  circuit 
court  for  the  southern  district  of  New  York,  that  the  offence  commit- 
ted was  within  the  jurisdiction  of  that  court. 

6H.441;  7H.283;  20H.296;  8Wal.  71S. 


John  MPNiel,  Plaintiff  in  Error,  v.  Lowell  Holbrook. 

12  P.  84. 

In  ira  action  by  an  indorsee  against  the  maker  of  a  promissory  note,  evidence  that  the  de- 
fendant acknowledged  his  indebtedness  to  the  plaintiff  on  the  notes,  is  admissible.to  prove 
his  signature,  as  well  as  the  genuineness  of  the  indorsements. 

Under  the  34  th  section  of  the  Judiciary  Act,  ( 1  Stats,  at  Large,  92, )  the  statutes  of  the  several 
States  which  prescribe  rules  of  evidence  in  civil  cases,  are  included. 

The  case  is  stated  in  the  opinion  of  the  court. 

King)  for  the  defendant 

No  counsel  contrd. 

•  Taney,  C.  J.,  delivered  the  opinion  of  the  court  [  *  86  ] 

This  case  comes  up  upon  a  writ  of  error  directed  to 
the  circuit  court  for  the  district  of  Georgia. 

An  action  of  assumpsit  was  brought  in  that  court  by -Lowell 


C44         SUPREME    COURT  OF  'THE  UNITED   STATES. 

M'Niel  v.  Holbrook.    IS  P. 


Holbrook  against  John  M'Niel,  to  recover  the  amount  of  four 
promissory  notes  made  by  the  defendant ;  one  of  them  payable 
to  Lowell  Holbrook,  and  three  to  other  persons,  who  had  in* 
dorsed  them  to  the  said  Holbrook,  who  was  the  plaintiff  in  the 
court  below. 

The  plaintiff  declared  on  the  promissory  notes,  and  did  not  insert 
in  the  declaration  any  of  the  usual  money  counts.  The  defendant 
pleaded  the  general  issue,  and  at  the  trial  of  the  case,  the  plaintiff 
offered  to  prove,  by  a  competent  witness,  "  that  John  M'Niel  had  re- 
peatedly, and  as  late  as  the  1st  of  November,  (the  trial  took  place  on 
the  11th  of  that  month,)  admitted  his  indebtedness,  upon  these  four 
promissory  notes ;  and  at  that  time  offered  to  confess  a  judgment  for 
the  amount  of  principal  and  interest,  upon  certain  terms,  by  which 
he  was  to  be  allowed  time  for  the  payment  of  part.  The  negotiation 
continued  until  the  3d  of  November,  and  was  then  only  not  com- 
pleted from  John  M'Niel's  inability  to  pay  the  cash,  which  he  had  in 
the  first  instance  offered."  The  counsel  for  the  defendant  objected  to 
the  admissibility  of  this  evidence,  upon  the  ground  that  it  was  merely 
an  offer  on  the  part  of  the  defendant,  to  buy  his  peace,  in  the  course 
of  a  negotiation  for  the  settlement  of  the  claim  of  the  plaintiff,  which 
had  failed.  The  objection  was  overruled  by  the  court,  and  the  evi- 
dence given  to  the  jury.  The  defendant  excepted  to  this  opinion  of 
the  court 

The  notes,  (which  were  indorsed  in  blank,)  together  with  the  evi- 
dence above  stated,  was  the  only  testimony  given  in  the  cause. 
The  plaintiff  offered  no  evidence  to  prove  the  handwriting  of 
the  drawer  or  indoraers ;  and  no  evidence  was  offered  by  the  de- 
fendant. 

The  defendant  thereupon  moved  the  court  to  instruct  the  jury : 
1.  That  the  evidence,  given  on  the  part  of  the  plaintiff,  was  not 
sufficient  to  entitle  him  to  recover  on  the  three  notes,  on  which  he 
had  declared  as  indorsee ;  without  proving  the  indorsements  of  the 
payees  mentioned  in  the  said  notes.  2.  That  if  the  jury  believed 
the  acknowledgment  above  mentioned  to  have  been  made  by  the  de- 
fendant, in  the  course  of  a  negotiation  with  the  plaintiff,  or  his  at- 
torney, for  a  compromise,  which  had  failed ;  and  for  the  purpose  of 
buying  his  peace  by  such  compromise,  that  such  acknowledgment 
was  not  sufficient  to  entitle  the  plaintiff  to  recover  on  the 
[  •  87  ]  three  *  notes,  on  which  he  sued  as  indorsee,  without  proving 
the  indorsement  of  the  payees.  A  third  prayer  was  also 
made,  which  is  the  same  in  substance  with  the  first.  The  court  re- 
fused to  give  the  instructions  asked  for  by  the  defendant,  and  directed 
the  jury  that  the  evidence  was  sufficient  to  entitle  the  plaintiff  to 
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recover.  To  these  opinions,  and  to  the  instruction  of  the  court,  the 
defendant  excepted ;  and  the  case  has  been  brought  here  for  the  re- 
vision of  this  court 

We  think  the  circuit  court  was  right  in  admitting  the  evidence 
above  stated.  There  does  not  appear  to  have  been  any  dispute 
between  the  parties,  as  to  the  amount  due  on  the  notes,  nor  as  to  the 
plaintiff's  right  to  receive  it  The  negotiation  as  disclosed  in  the 
testimony,  was  altogether  concerning  the  time  of  payment,  and  not 
in  relation  to  the  amount  to  be  paid ;  and  the  defendant,  in  the  course 
of  that  negotiation,  admitted  the  debt ;  and  offered  to  confess  judg- 
ment for  it  in  the  suit  then  pending,  provided  time  was  given  to  him 
for  the  payment  of  a  part  This  was  the  acknowledgment  of  a  fact 
by  the  defendant,  and  not  an  offer  to  buy  his  peace,  and  we  think 
the  testimony  was  properly  received ;  although  the  admission  was 
made  pending  a  negotiation  to  enlarge  the  time  of  payment.  The 
case  does  not  come  within  the  reason  or  the  principle  which  excludes 
offers  to  pay,  made  by  way  of  compromise  upon  a  disputed  claim, 
and  to  buy  peace. 

We  concur  also,  with  the  circuit  court,  in  the  instructions  given  to 
the  jury  after  the  testimony  was  admitted.  The  plaintiff  was  in 
possession  of  the  notes  indorsed  in  blank.  The  admission  of  the 
defendant  of  his  liability  for  the  amount,  and  his  offer  to  confess  a 
judgment,  was  an  admission  of  the  plaintiff's  right  to  the  money  due 
on  the  notes ;  and  consequently,  was  an  acknowledgment  that  he  was 
the  maker  of  the  notes,  and  that  they  had  been  legally  transferred  to 
the  plaintiff.  There  could  therefore,  be  no  necessity  for  proving  the 
indorsements ;  because  that  proof  would  have  established  nothing 
more  than  what  had  already  been  proved  by  the  admissions  of  the 
defendant.  For,  he  could  not  have  been  indebted  to  the  plaintiff  on 
these  notes,  unless  he  was  the  maker  of  them,  and  unless  they  had 
also  been  legally  transferred  to  the  plaintiff. 

This  view  of  the  subject  disposes  of  the  first  and  third  instruc- 
tions, asked  for  by  the  defendant 

As  relates  to  the  second  prayer,  the  court  would  unquestionably 
have  been  bound  to  give  it,  if  there  had  been  any  testimony  from 
which  the  jury  could  have  inferred  that  the  admission  in 
question  *  was  made  as  an  offer  of  compromise,  and  to  buy  [  *  88  ] 
his  peace.  But  we  see  nothing  in  the  evidence  from  which 
such  an  inference  could  have  been  drawn.  There  does  not  appear 
to  have  been  any  negotiation  concerning  the  amount  of  the  debt,  or 
the  plaintiff's  right  to  receive  it ;  and  the  court  is  not  bound  to  give 
an  hypothetical  direction  to  the  jury,  and  to  leave  it  to  them  to  find 
a  fact,  where  no  evidence  of  such  fact  is  offered,  nor  any  evidence 
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from  which  it  can  be  inferred.     Such  being  the  case  here,  we  think 
the  court  did  not  err  in  refusing  this  direction. 

The  same  reasoning  applies  to  the  direction  which  the  court  gave. 
If  there  had  been  any  evidence  conducing  to  prove  the  fact  insisted 
on  by  the  defendant,  the  jury  were  certainly  the  proper  judges  of  its 
sufficiency;  and  the  court  could  not,  without  encroaching  on  th<* 
province  of  the  jury,  have  instructed  them  on  that  point.  But  there 
was  no  contradictory  testimony,  nor  any  question  in  relation  to  the 
credibility  of  the  witness.  The  facts  as  stated  by  him  were  not  con- 
troverted; and  in  this  state  of  the  evidence,  the  counsel  for  the 
defendant,  in  his  third  prayer,  moved  the  court  to  instruct  the  jury, 
that  the  acknowledgment  so  proved  was  not  sufficient  to  entitle  the 
plaintiff  to  recover,  without  proof  of  the  indorsements  of  the  payees. 
The  point  thus  presented  to  the  circuit  court,  was  upon  the  legal 
sufficiency  of  the  evidence ;  the  counsel  for  the  defendant  insisting, 
that  notwithstanding  the  admissions  of  the  party  that  he  owed  the 
money  on  the  notes,  and  his  offer  to  confess  a  judgment  to  the  plain- 
tiff for  the  amount,  yet  the  law  required  the  plaintiff  to  go  further, 
and  to  %prove  the  indorsements  of  the  payees,  before  he  could  entitle 
himself  to  recover.  In  other  words,  the  point  was  raised,  whether 
the  admissions  of  a  defendant,  when  proved  by  competent  testimony, 
are  sufficient  evidence  of  the  transfer  of  negotiable  paper,  without 
proof  of  the  handwriting  of  the  payee.  .It  is  in  answer  to  this 
prayer,  that  the  court  instructed  the  jury  that  the  evidence  was  suffi- 
cient. The  question  submitted  to  the  court,  was  a  question  of  law; 
and  turned  upon  the  legal  sufficiency  of  evidence  of  a  certain  de- 
scription, to  establish  a  particular  fact.  And  whether  it  was  legally 
sufficient  for  that  purpose  or  not;  or  whether  the  law  required 
higher  or  different  evidence ;  was  a  question  for  the  court,  and  not 
for  the  jury.  The  point  had,  in  effect,  been  decided  by  the  opinion 
of  the  court  on  the  defendant's  first  prayer ;  and  was  properly  and 
correctly  decided. 

There  is  another  ground  upon  which  we  think  that  the 
[  *89  ]  court  *were  right  in  refusing  to  instruct  the  jury  that  it 
was  incumbent  on  the  plaintiff  to  prove  the  indorsement 
on  the  notes  purporting  to  have  been  made  by  the  payees.  By  an 
act  of  the  legislature  of  Georgia,  passed  on  the  15th  of  December, 
1810,  Prince's  Digest  of  the  Laws  of  Georiga,  p.  144,  it  is  enacted, 
u  That  in  all  cases  brought  by  any  indorsee  or  indorsees,  assignee  or 
assignees,  on  any  bill,  bond,  or  note,  before  any  court  of  law  or  equity, 
in  this  State,  the  assignment  or  indorsement,  without  regard  to  the 
form  thereof,  shall  be  sufficient  evidence  of  the  transfer  thereof ;  and  the 
said  bond,  bill,  or  note  shall  be  admitted  as  evidence,  without  the 
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necessity  of  proving  the  handwriting  of  the  assignor  or  assignors, 
indorser  or  indorsers ;  any  law,  usage,  or  custom  to  the  contrary  not- 
withstanding." 

In  a  suit  therefore  in  the  state  courts,  there  would  have  been  no 
necessity  for  proving  the  handwritings  of  the  indorsers;  and  the 
indorsements  themselves  would  have  been  primd  facie  evidence  that 
the  notes  in  question  had  been  transferred  to  the  plaintiff;  he  being 
in  possession  of  the  notes,  and  the  indorsements  of  the  payers  appear- 
ing thereon  in  blank. 

The  34th  section  of  the  Judiciary  Act,  establishing  the  courts  of 
the  United  States,  1789,  c.  20,  provides :  "  That  the  laws  of  the 
several  States,  except  where  the  constitution,  treaties,  or  statutes  of 
the  United  States  shall  otherwise  require  or  provide,  shall  be  regarded 
as  rules  of  decision  in  trials  at  common  law,  in  the  courts  of  the 
United  States,  in  cases  where  they  apply." 

We  do  not  perceive  any  sufficient  reason  for  so  construing  this  act 
of  congress  as  to  exclude  from  its  provisions  those  statutes  of  the 
several  States  which  prescribe  rules  of  evidence  in  civil  cases  in 
trials  at  common  law.  Indeed,  it  would  be  difficult  to  make  the 
laws  of  the  State,  in  relation  to  the  rights  of  property,  the  rule  of 
decision  in  the  circuit  courts,  without  associating  with  them  the  laws 
of  the  same  State,  prescribing  the  rules  of  evidence  by  which  the 
rights  of  property  must  be  decided.  How  could  the  courts  of  the 
United  States  decide  whether  property  had  been  legally  transferred, 
unless  they  resorted  to  the  laws  of  the  State  to  ascertain  by  what 
evidence  the  transfer  must  be  established  ?  In  some  cases,  the  laws 
of  the  States  require  written  evidence ;  in  others  it  dispenses  with  it, 
and  permits  the  party  to  prove  his  case  by  parol  testimony,  and  what 
rale  of  evidence  could  the  courts  of  the  United  States  adopt,  to  decide 
a  question  of  property,  but  the  rule  which  the  legislature  of  the  State 
has  prescribed  ?  The  object  of  the  law  of  congress  was  to 
make  the  *  rules  of  decisions  in  the  courts  of  the  United  [  *90  ] 
State,  the  same  with  those  of  the  States ;  taking  care  to 
preserve  the  rights  of  the  United  States  by  the  exceptions  contained 
in  the  same  section.  Justice  to  the  citizens  of  the  several  States 
required  this  to  be  done ;  and  the  natural  import  of  the  words  used 
in  the  act  of  congress,  includes  the  laws  in  relation  to  evidence,  as 
well  as  the  laws  in  relation  to  property.  We  think  they  are  both 
embraced  in  it ;  and  as,  by  a  law  of  Georgia,  the  indorsement  on 
these  notes  was  made  primd  facie  evidence  that  they  had  been  so 
indorsed  by  the  proper  party,  we  think  the  circuit  court  were  bound 
to  regard  this  law  as  a  rule  of  evidence.  It  dispensed  with  the  proof 
which  the  defendant  insisted  on,  and  the  circuit  .court,  on  that  ground, 
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were  right  in  refusing  the  prayers  of  the  defendant,  which  required 
proof  of  these  indorsements.  Upon  the  production  of  the  notes,  the 
plaintiff  was  entitled  to  recover  without  the  aid  of  the  parol  evidence ; 
which  is  the  subject  of  all  the  defendant's  exceptions.  For  this 
reason,  independently  of  the  principles  hereinbefore  stated,  we  think 
the  judgment  of  the  circuit  court  below,  ought  to  be  affirmed. 

The  defendant  in  error  has  moved  the  court  to  allow  him  ten  per 
cent,  damages,  under  the  17th  rule  of  the  court,  which  provides,  that 
when  a  writ  of  error  shall  appear  to  have  been  sued  out  merely  for 
delay;  damages  shall  be  awarded  at  the  rate  of  ten  per  cent  per 
annum,  on  the  amount  of  the  judgment.  We  do  not  consider  this 
case  as  one  of  that  description,  And  therefore  award  nothing  more 
than  the  ordinary  interest  of  six  per  cent. 

Baldwin,  J.,  dissented. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  district  of  Georgia, 
and  was  argued  by  counsel ;  on  consideration  whereof  it  is  adjudged 
and  ordered  by  this  court  that  the  judgment  of  the  said  circuit  court 
in  this  cause  be,  and  the  same  is  hereby  affirmed,  with  costs  and 
damages,  at  the  rate  of  six  per  centum  per  annum. 

11  H.  480;  1  B.  427  ;  2  B.  635;  12  0.  166. 


The  Mayor,  Recorder,  Alderman,  and  Common  Council  of 
Georgetown,  Appellants,  v.  The  Alexandria  Canal  Com* 
pant,  and  William  Turnbull,  Appellees. 

12  P.  91. 

Where  a  bill  is  filed  by  a  private  person,  asking  relief  by  way  of  prevention,  in  a  ease  of 
public  nuisance,  the  plaintiff  mast  aver  and  prove  some  special  injury  to  himself;  and  as 
the  corporation  of  Georgetown  do  not  appear,  by  the  bill,  to  have  any  property,  or  rights, 
which  will  be  specially  injured  by  an  obstruction  of  the  Potomac  River,  the  suit  cannot 
he  sustained. 

The  case  is  stated  in  the  opinion  of  the  court 
Key,  for  the  appellants. 
Coxe  and  Jones,  contra. 

[  *  94   ]       *  Barbour,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  circuit  court  ol 
the  United  States  lor  the  county  of  Washington,  in  the  District  of 
Columbia,  dismissing  the  appellants'  bill. 

The  appellants  filed  their  bill  in  the  court  below,  in  behalf  of 
themselves  and  the  citizens  of  Georgetown,  against  the  appellees; 
containing  various  allegations,  the  material  parts  of  which,  are  sub* 
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stantially  these.  That  the  appellees,  who  were  defendants  in  the 
court  below,  had  been,  and  then  were  engaged  in  construct- 
ing an  *  aqueduct  over  the  Potomac  River,  at  Georgetown,  [  *  95  ] 
within  its  corporate  limits,  immediately  above,  and  west  of 
the  principal  public  and  private  wharves  of  the  town ;  that  the 
Potomac  River,  above  and  below  the  aqueduct,  continuously  outward 
to  the  sea,  was  a  public  navigable  highway ;  that  the  free  use  of  that 
river  was  secured  to  all  the  people  residing  on  its  borders  or  inter- 
ested in  its  navigation,  by  a  compact  between  the  States  of  Virginia 
and  Maryland,  in  the  year  1785;  that  Georgetown  derived  its  chief 
support  and  prosperity  from  the  trade  of  the  Potomac ;  that  large 
sums  of  money  had  been  expended  by  the  complainants,  at  the 
wharves  of  the  town,  in  deepening  the  water  on  the  bar  across  the 
main  channel,  immediately  below  the  town,  and  north  and  west  of 
the  long  bridge  across  the  Potomac ;  that  the  defendants  had  con- 
structed one  massive  stone  pier,  and  were  about  to  construct  others  ; 
that  by  the  use  of  clay  and  earth  thrown  in,  to  make  close  certain 
coffer  dams,  used  by  the  defendants  in  the  construction  of  the  piers, 
the  harbor  has  been  injured,  and  the  depth  of  water  in  the  cut- or 
channel  through  the  bar  below  the  town,  has  been  diminished  already, 
and  that  they  apprehend  serious  injury  in  future  from  the  same 
causes ;  that  by  the  construction  of  their  piers  of  stone,  and  in  such  a 
way  as  greatly  to  increase  the  force  of  the  current,  other  earth  and 
mud  have  been,  and  will  be  Washed  down  by  the  velocity  of  the 
current,  so  as  to  injure  the  wharves  and  harbor  of  the  town,  and 
impair  the  navigation  of  the  river.  The  bill  charges,  that  the  aque- 
duct can  be  constructed  without  the  use  of  clay  and  earth,  from  which 
so  much  injury  is  apprehended.  It  proceeds  to  state,  in  minute 
detail,  the  nature  and  character  of  the  injury  apprehended  to  the 
harbor,  wharves,  and  navigation ;  and  concludes  with  a  prayer  for  an 
injunction  prohibiting  the  defendants  from  further  depositing  earth 
and  clay  in  the  Potomac  River,  outside,  or  inside  their  coffer  dams, 
or  otherwise,  to  the  injury  of  the  navigation  of  the  river  and  the 
harbor  of  Georgetown ;  and  with  a  prayer  also  for  general  relief. 

The   defendants   answered,  denying  that  the  complainants,  the 
corporation  of  Georgetown,  had  any  right,  title,  or  interest  in  the 
waters  of  the  Potomac  River,  which  they  aver  to  be  a  public  naviga- 
ble river,  and  a  common  highway ;  they  deny  that  the  works,  in  the 
construction  of  which  they  are  engaged,  are  within  the  corporate 
limits  of  Georgetown ;  they  deny  the  right  of  the  corporation  of 
Georgetown  to  file  the  bill  in  behalf  of  the  citizens  of  the  town ;  the* 
deny  the  jurisdiction  of  a  court  of  equity  over  nuisances  in 
public  rivers  *  and  highways  ;  and  also  its  power  to  enjoin     [  *  96 
vol.  xn.  55 
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them  from  the  prosecution  of  the  works  in  which  they  are  engaged 
under  their  charter;  they  insist,  that  congress  had  full  power  to 
grant  to  them  the  charter  of  incorporation,  and  to  authorize  the 
construction  of  the  works  in  which  they  are  engaged.  They  aver 
that  they  have  not  transcended  the  power  conferred  by  their  char- 
ter, which  was  granted  to  them  by  an  act  of  congress,  passed  on  the 
26th  of  May,  1830,1  which  they  exhibit  as  part  of  their  answer. 
They  then  proceed  to  answer  the  bill  at  large  upon  its  merits. 

It  is  unnecessary  to  state  the  evidence  in  the  case,  because  our 
opinion  is  founded  upon  considerations  independent  of  the  facta 
which  that  evidence  was  intended  to  prove. 

We  shall  forbear  also  from  any  expression  of  opinion  upon  some 
of  the  topics  discussed  at  the  bar ;  because,  whilst  they  are  impor- 
tant in  their  character,  they  have  no  bearing  upon  the  principles  on 
which  our  judgment  proceeds. 

We  will  now  very  briefly  state  them,  and  the  conclusions  which 
necessarily  flow  from  them.  The  compact  made  in  the  year  1785, 
'  between  Virginia  and  Maryland,  was  made  by  the  two  States  in 
their  character  as  States.  The  citizens,  individually,  of  both  com- 
monwealths, were  subject  to  all  the  obligations  imposed,  and  entitled 
to  all  the  benefits  conferred  by  that  compact.  But  the  citizens  as 
such,  individually,  were  in  no  just  sense  the  parties  to  it ;  those  par- 
ties were  the  two  States,  of  which  they  were  citizens.  The  same 
power  which  established  it,  was  competent  either  to  annul  or  to 
modify  it.  Virginia  and  Maryland,  then,  if  they  had  retained  the 
portions  of  territory  respectively  belonging  to  them  on  the  right  and 
left  banks  of  the  Potomac,  could  have  so  far  modified  this  compact  as 
to  have  agreed  to  change  any  or  all  of  its  stipulations.  They  could, 
by  their  joint  will,  have  made  any  improvement  which  they  chose, 
either  by  canals  along  the  margin  of  the  river,  or  by  bridges  or  aque- 
ducts across  it,  or  in  any  other  manner  whatsoever. 

When  they  ceded  to  congress  the  portions  of  their  territory  em* 
bracing  the  Potomac  River  within  their  limits,  whatsoever  the 
legislatures  of  Virginia  and  Maryland  could  have  done  by  their  joint 
will  after  that  cession,  could  be  done  by  congress,  subject  only  to  the 
limitations  imposed  by  the  acts  of  cession. 

We  are  satisfied,  then,  that  the  act  of  congress  which  granted  the 
charter  to  the  Alexandria  Canal  Company,  is  in  no  degree  a  viola- 
tion of  the  compact  between  the  States  of  Virginia  and 
[  *97  ]     Maryland,  or  of  *any  rights  that  the  citizens  of  either  or 
both  States  claimed  as  being  derived  from  it 


»  6  State,  at  Large,  419. 
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Congress,  then,  having  the  power,  authorized  the  Alexandria 
Canal  Company  "to  cut  canals,  erect  dams,  open  feeders,  construct 
locks,  and  perform  such  other  works  as  they  shall  judge  necessary 
and  expedient,  for  completing  a  canal  from  the  termination  or  other 
point  on  the  Chesapeake  and  Ohio  Canal,  to  such  place  in  the  town 
of  Alexandria  as  the  board  of  directors  shall  appoint."  Now,  as  one 
of  its  termini  was  authorized  to  be,  either  the  termination  or  some 
other  point  on  the  Chesapeake  and  Ohio  Canal,  and  the  other,  some 
place  in  the  town  of  Alexandria ;  and  as  the  Potomac  lies  between 
these  termini,  the  authority  to  construct  an  aqueduct  was  granted 
ex  necessitate.  But,  if  certainty  required  to  be  made  more  certain, 
this  is  done  by  the  language  of  the  9th  and  14th  sections  of  the  act 
of  May  26, 1830,  granting  the  charter,  in  both  of  which  the  term 
aqueducts  is  used  in  such  a  manner  as  incontestably  to  prove,  that 
congress  considered  the  power  to  construct  them  as  given  by  the 
charter. 

If  then,  as  we  have  said,  congress  had  power  to  authorize  the  con- 
struction of  an  aqueduct  across  the  Potomac ;  if  so  having  the  power, 
they  have  given  to  the  Alexandria  Canal  Company  the  authority  to 
construct  it ;  and  if,  in  the  construction,  that  company  has  not  ex- 
ceeded the  authority  given  them,  either  in  the  thing  done  or  in  the 
manner  of  doing  it,  so  as  to  produce  the  least  injury  or  inconvenience 
practicable,  consistently  with  the  execution  of  the  work ;  it  would  be 
difficult,  as  a  legal  proposition,  to  predicate  of  such  a  work  that  it 
was  unlawful,  or  that  it  was  a  nuisance,  so  as  to  justify  a  court  in 
interfering  to  prevent  its  progress  towards  completion. 

It  is  unnecessary,  however,  to  prosecute  this  inquiry,  because  there 
is  a  view  of  this  subject  which  we  think  decisive  of  the  case. 

Were  it  even  admitted  that  the  canal  company  had  exceeded  the 
authority  under  which  they  are  acting,  nevertheless,  as  the  Potomac 
River  is  a  navigable  stream,  a  part  of  the  jus  publicum,  any  obstruc- 
tion to  its  navigation  would,  upon  the  most  established  principles, 
be  what  is  declared  by  law  to  be  a  public  nuisance.  A  public  nui- 
sance being  the  subject  of  criminal  jurisdiction,  the  ordinary  and 
regular  proceeding  at  law  is  by  indictment  or  information,  by  which 
the  nuisance  may  be  abated,  and  the  person  who  caused  it  may  be 
punished.  If  any  particular  individual  shall  have  sustained 
special  *  damage  from  the  erection  of  it,  he  may  maintain  a  [  *  98  ] 
private  action  for  such  special  damage ;  because,  to  that 
extent,  he  has  suffered  beyond  his  portion  of  injury  in  common  with 
the  community  at  large.  5  Bac.  Abr.  Nuisance,  B.,  p.  51 ;  2  Lord 
Raym.  1163. 

Besides  this  remedy  at  law,  it  is  now  settled,  that  a  court  of  equity 
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may  take  jurisdiction  in  cases  of  public  nuisance,  by  an  information 
filed  by  the  attorney-general.  ■  This  jurisdiction  seems  to  have  been 
acted  on  with  great  caution  and  hesitancy.  Thus,  it  is  said  by  the 
Chancellor,  in  18  Vesey,  217,  that  the  instances  of  the  interposition 
of  the  court  were  confined  and  rare.  He  referred,  as  to  the  principal 
authority  on  the  subject,  to  what  had  been  done  in  the  court  of  ex- 
chequer, upon  the  discussion  of  the  right  of  the  attorney-general  by 
some  species  of  information,  to  seek  on  the  equitable  side  of  the 
court  relief  as  to  nuisance  and  preventive  relief. 

Chancellor  Kent,  in  2  Johns.  Chan.  382,  remarks,  that  the  equity 
jurisdiction,  in  cases  of  public  nuisance,  in  the  only  cases  in  which  it 
had  been  exercised ;  that  is,  in  cases  of  encroachment  on  the  king's 
soil,  had  lain  dormant  for  a  century  and  a  half,  that  is,  from  Charles  L 
down  to  the  year  1795. 

Yet  the  jurisdiction  has  been  finally  sustained,  upon  the  principle 
that  equity  can  give  more  adequate  and  complete  relief  than  can  be 
obtained  at  law.  Whilst,  therefore,  it  is  admitted  by  all  that  it  is 
confessedly  one  of  delicacy,  and  accordingly  the  instances  of  its  ex- 
ercise are  rare,  yet  it  may  be  exercised  in  those  cases  in  which  there 
is  imminent  danger  of  irreparable  mischief  before  the  tardiness  of  the 
law  could  reach  it 

The  court  of  equity,  also,  pursuing  the  analogy  of  the  law,  that  a 
party  may  maintain  a  private  action  for  special  damage,  even  in  case 
of  a  public  nuisance,  will  now  take  jurisdiction  in  case  of  a  public 
nuisance  at  the  instance  of  a  private  person,  where  he  is  in  imminent 
danger  of  suffering  a  special  injury,  for  which,  under  the  circum- 
stances  of  the  case,  the  law  would  not  afford  an  adequate  remedy. 
Amongst  other  cases,  this  doctrine  is  laid  down  in  the  case  of  Crow- 
der  v.  Tinkler,  19  Vesey,  616.  In  that  case,  page  622,  the  chancellor 
says :  u  Upon  the  question  of  jurisdiction,  if  the  subject  was  repre- 
sented as  a  mere  public  nuisance,  I  could  not  interfere  in  this  case, 
as  the  attorney-general  is  not  a  party ;  and  if  he  was  a  party  upon 
the  dicta,  unless  it  was  clearly  a  public  nuisance  generally,  the  court 
would  not  interpose  by  injunction  until  it  had  been  tried  at  law.  The 
complaint  is,  therefore,  to  be  considered  as  of  not  a  public 
[  *  99  J  *  nuisance  simply,  but  what,  being  so  in  its  nature,  is  attend- 
ed with  extreme  probability  of  irreparable  injury  to  the  prop- 
erty of  the  plaintiffs,  including,  also,  danger  to  their  existence ;  and 
on  such  a  case,  clearly  established,  I  do  not  hesitate  to  say  an  injunc- 
tion would  be  granted." 

The  principle  is  also  distinctly  asserted  and  acted  on  by  Chancel- 
lor Kent,  in  the  case  of  Corning  and  others  v.  Lowerre,  6  John. 
han.  439.    In  that  case,  a  bill  was  filed  for  an  injunction  to  restrain 
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the  defendant  from  obstructing  Vestry  street,  in  the  city  of  New 
York,  and  averring  that  he  was  building  a  house  upon  that  street,  to 
the  great  injury  of  the  plaintiffs,  as  owners  of  lots  on  and  adjoining 
that  street ;  and  that  Vestry  street  had  been  laid  out,  regulated,  and 
paved,  for  about  twenty  years. 

The  injunction  was  granted ;  the  chancellor  said,  that  here  was  a 
special  grievance  to  the  plaintiffs,  affecting  the  enjoyment  of  their 
property  and  the  value  of  it  The  obstruction  was  not  only  a  com* 
mon  or  public  nuisance,  but  worked  a  special  injury  to  the  plaintiffs. 

The  principle  then  is,  that  in  case  of  a  public  nuisance,  where  a 
bill  is  filed  by  a  private  person,  asking  for  relief  by  way  of  preven- 
tion, the  plaintiff  cannot  maintain  a  stand  in  a  court  of  equity,  unless 
he  avers  and  proves  some  special  injury.  « 

With  this  principle  as  our  guide,  let  us  now  examine  the  preten- 
sions of  the  appellants  in  this  case.  Who  are  they  ?  Not,  indeed,  a 
private  person,  but  a  corporation.  They  profess  to  come  into  court 
for  themselves,  and  for  the  citizens  of  Georgetown.  Now,  it  is  not 
even  pretended  that,  in  their  character  of  a  corporation  only,  they 
have  any  power  or  authority  given  to  them  by  their  charter,  to  take 
care  of,  protect,  and  vindicate,  in  a  court  of  justice,  the  rights  of  the 
citizens  of  the  town,  in  the  enjoyment  of  their  property,  or  in  re- 
moving or  preventing  any  annoyance  to  it.  Nor  does  such  a  power 
attach  to  them  in  their  corporate  character,  upon  any  principle  of  the 
law  in  relation  to  corporations.  The  complainants,  then,  must,  as 
in  the  case  of  private  persons,  to  maintain  their  position  in  a  court 
of  equity  for  relief  against  a  public  nuisance,  have  averred  and 
proved,  that  they  were  the  owners  of  property  liable  to  be  affected 
by  the  nuisance,  and  that,  in  point  of  fact,  were  so  affected,  so  as  that 
they  thereby  had  suffered  a  special  damage.  Now,  there  is  no  such 
averment  in  this  bill.  The  appellants  seem  to  have  proceeded  on 
the  idea,  that  it  appertained  to  them,  as  the  corporate 
authority  in  *  Georgetown,  to  take  care  of  and  protect  the  [  *  100  ] 
interests  of  the  citizens.  In  this  idea  we  think  they  were  in 
error;  and  that  they  cannot,  upon  any  principle  of  law,  be  recog- 
nized as  parties  competent  in  court  to  represent  the  interests  of  the 
citizens  of  Georgetown.  Nor  is  the  difficulty  obviated  by  associat- 
ing with  them  the  citizens  of  Georgetown,  as  persons  in  whose 
behalf  they  sue.  There  are  indeed  cases,  in  which  it  is  competent 
for  some  persons  to  come  into  a  court  of  equity,  as  plaintiffs  for 
themselves  and  others,  having  similar  interests  ;  such  is  the  familiar 
example  of  what  is  called  a  creditors'  bill.  But  in  that,  and  all 
other  cases  of  a  like  kind,  the  persons,  who  by  name,  bring  the  suit, 
and  constitute  the  parties  on  the  record,  have  themselves  an  interesr. 

55* 
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in  the  subject-matter,  which  enables  them  to  sue,  and  the  others  am 
treated  as  a  kind  of  co-plaintiffs,  with  those  named,  although  they 
themselves  are  not  named ;  but  in  this  case,  it  has  been  already  said, 
that  the  appellants  have  no  such  interest  as  enables  them  to  sue  in 
their  own  name,  and  consequently  the  whole  analogy  fails.  More- 
over, if  the  citizens  of  Georgetown  were  even  parties  on  the  record, 
the  objection  would  equally  lie  against  them,  unless  they  could  show 
a  special  damage  as  a  ground  to  stand  upon. 

With  these  views,  we  are  of  opinion  that  the  decree  of  the  court 
below,  dismissing  the  appellants'  bill,  is  correct;  it  is  therefore 
affirmed,  with  costs. 

9H.  10;  13  H.  518. 


Francis  West  and  others,  Appellants,  v.  Walter  Brashear. 

12  P.  101.  . 

The  defendant  cannot  hare  a  case  docketed  and  dismissed  without  producing  the  certificate 
of  the  clerk  below,  though  a  transcript  of  the  record  has  been  lodged  with  the  clerk  here 
by  the  appellant. 

Appeal  from  the  circuit  court  for  the  district  of  Kentucky. 
Crittenden^  for  the  defendant,  moved  to  dismiss  the  appeal. 

Taney,  C.  J.,  delivered  the  opinion  of  the  court. 

In  this  case  an  appeal  has  been  taken  from  the  decree  of  the  cir- 
cuit court  for  the  8th  circuit,  and  a  copy  of  the  record  in  due  form 
has  been  lodged  by  the  appellants  with  the  clerk.  But  the  case  has 
not  been  docketed,  because  the  appellants  have  not  filed  the  bond  to 
secure  the  fees  to  the  clerk  of  this  court,  prescribed  by  the  rule  No. 
37,  adopted  at  January  term,  1831. 

Upon  the  record  brought  here  as  above  mentioned,  the  appellee 
has  moved  the  court  for  leave  to  docket  and  dismiss  the  case,  under 
the  30th  rule.  We  think  this  cannot  be  done.  The  appellee,  upon 
producing  the  certificate  from  the  clerk  of  the  circuit  court,  as  re- 
quired by  the  30th  rule  of  this  court,  stating  the  cause  and  certifying 
that  such  an  appeal  had  been  duly  sued  out  and  allowed,  wiU  be 
entitled  to  have  the  case  docketed  and  dismissed.  But  this  cannot 
be  done  on  the  record  brought  here  by  the  appellants. 

The  motion  is  therefore  overruled. 
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George  Beaston,  Garnishee  of  the  Elkton  Bank  of  Maryland  v. 

The  Farmers'  Bank  op  Delaware. 

12  P.  102. 

Under  the  5th  section  of  the  act  of  March  3, 1797,  (1  Stats,  at  Large,  515,)  giving  a  right  of 

priority  of  payment  to  the  United  States  in  certain  cases,  a  corporation  may  be  included 

under  the  word  person. 
The  filing  of  a  bill,  and  the  appointment  of  receivers,  the  purpose  of  the  suit  being  merely 

to  collect  a  debt,  do  not  amount  to  such  a  transfer  of  the  property  of  the  debtor  as  is  con* 

tern  plated  by  that  act. 
An  attachment  of  funds  at  the  suit  of  a  private  person  is  not  defeated  by  a  subsequent 

attachment  at  the  suit  of  the  United  States. 

The  case  is  stated  in  the  opinion  of  the  court. 
Martin  and  Butler,  (attorney-general,)  for  the  plaintiff. 
Groome,  contra. 

*  MPKinley,  J.,  delivered  the  opinion  of  the  court  [  *  131  j 

This  is  a  writ  of  error  to  the  judgment  of  the  court  of 
appeals,  for  the  eastern  shore  of  Maryland,  reversing  the  judgment 
of  the  Cecil  county  court 

The  defendant  in  error  sued  out  and  prosecuted  a  writ  of  attach- 
ment fieri  facias  against  the  plaintiff  in  error,  in  said  county  court, 
upon  a  judgment,  previously  obtained,  against  the  Elkton  Bank  of 
Maryland ;  upon  which  the  sheriff  returned  that  he  had  attached  goods 
and  chattels,  rights  and  credits,  of  the  president  and  directors  of  said 
Elkton  Bank,  in  the  hands  of  the  plaintiff  in  error,  the  sum  of  $500. 

Upon  the  trial  of  the  cause,  the  following  agreed  case  was  sub- 
mitted by  the  parties  to  the  court  for  its  judgment :  "  It  is  agreed  in 
this  case,  that  in  1828,  the  United  States  instituted  a  suit  against  the 
Elkton  Bank,  in  the  circuit  court  of  the  United  States,  at  the  Decem- 
ber term,  1829 ;  a  verdict  and  judgment  were  rendered  in  said  suit, 
in  favor  of  the  United  States,  for  $21,200,  on  which  judgment  a 
fieri  facias  was  issued  at  April  term,  1830,  and  returned  nulla  bona; 
but  it  is  admitted,  that  at  the  time,  the  said  president  and  directors 
of  the  Elkton  Bank  had  a  large  landed  estate,  which  has  been  since 
sold,  and  applied  to  satisfy,  in  part,  the  said  judgment;  which  landed 
estate,  together  with  all  other  effects  or  property  belonging  to  the 
bank,  would  not  enable  the  bank  to  pay  its  debts,  and  that  the  same 
property  and  effects  are  not  sufficient  to  pay  the  said  debt  due  to  the 
United  States  ;  and  it  is  admitted,  that  the  bank  was  then  unable  to 
pay  its  debts.  An  appeal  was  prosecuted,  but  no  appeal  bond  given; 
and  the  judgment  was  affirmed  in  the  supreme  court,  at  the  January 
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term,  1832.  At  the  April  term,  1830,  of  the  circuit  court,  a  bill  in 
equity  was  filed  against  the  said  bank,  at  the  suit  of  the  United 
States ;  and  Nathaniel  Williams  and  John  Glenn  were  appointed, 
by  an  order  of  court,  receivers,  with  authority  to  take  possession  of 
the  property  of  said  bank,  to  dispose  of  the  same,  and  to  collect  all 
debts  due  to  it,  as  appears  by  the  record  marked  exhibit  A ;  which 
receivers  gave  bond,  on  the  14th  day  of  June,  1830,  and  proceeded 
to  execute  their  trust.  The  records  marked  exhibit  A  and  exhibit  B, 
herewith  filed,  are  to  be  considered  as  part  of  this  case  stated.  At 
December  session,  1829,  application  was  made  to  the  legislature  of 
Maryland,  by  the  several  persons  who  were  the  acting  president  and 

directors  of  the  said  bank,  for  the  act  which  was  passed  at 
[  *  132  ]  that  session,  c  170 ;  which,  with  all  other  acts  *  relating 

to  said  bank,  are  to  be  considered  as  part  of  this  statement 
A  meeting  of  the  stockholders,  convened  on  the  17th  day  of  May, 
1830,  which  was  the  3d  Monday  of  said  month,  but  without  the  notice 
mentioned  and  required  by  the  act  incorporating  the  bank,  and  its 
supplements ;  and  at  the  said  meeting,  a  majority  of  the  stock- 
holders appointed  two  trustees,  in  conformity  with  the  provisions  of 
said  act,  who  declined  accepting;  and  no  trustees  have  ever  since 
been  appointed,  nor  has  there  since  been  an  annual,  or  other  meeting 
of  the  stockholders,  or  an  election  of  directors ;  nor  have  there  been 
any  banking  operations  carried  on  by  any  persons  professing  to  be 
the  corporation  of  the  Elkton  Bank,  since  March,  1829. 

"At  September  term,  1828,  the  Elkton  Bank  obtained  a  judgment 
against  George  Beaston  for  the  sum  which  is  attached  in  this  suit ; 
which,  at  the  time  of  issuing  and  service  of  this  attachment,  had  not 
been  paid  by  Beaston.  At  April  term,  1830,  the  Farmers'  Bank  of 
Delaware  obtained,  in  Cecil  county  court,  a  judgment  against  the 
president  and  directors  of  the  Elkton  Bank  for  $5,000,  with  interest 
from  9th  December,  1826,  till  paid,  and  costs ;  and  before  the  ap- 
pointment and  bonding  of  the  receivers,  as  aforesaid,  and  on  the 
24th  September,  1830,  upon  that  judgment  issued  this  attachment, 
and  attached,  in  the  hands  of  said  Beaston,  the  sum  of  $500 ;  and 
after  this  attachment  was  issued  and  served,  and  after  the  affirmation 
of  the  judgment  of  the  circuit  court  by  the  supreme  court,  attach- 
ment was  issued  by  the  United  States,  and  the  other  proceedings 
had,  as  appears  from  the  record  marked  B ;  and  Beaston  has  actually 
paid  and  satisfied  to  the  United  States  the  amount  for  which  judg- 
ment of  condemnation  was  rendered  against  him  in  the  circuit  court 
It  is  admitted,  that  up  to  the  time  of  the  decision  in  the  supreme 
court,  the  said  receivers  had  never  collected  or  received,  or  by  any 
process  of  law  attempted  to  collect  or  receive,  the  said  debt,  attached 
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tn  this  case.  The  question  for  the  opinion  of  the  court  is,  whether 
the  plaintiff  can  sustain  the  present  attachment?"  Whereupon  the 
court  rendered  judgment  in  favor  of  the  defendant ;  and,  upon  an 
appeal  taken  by  the  plaintiff,  the  court  of  appeals  reversed  the  judg- 
ment of  the  county  court 

In  the  argument  here,  the  counsel  for  the  plaintiff  in  error  made  the 
following  points :  First,  the  Elkton  Bank  of  Maryland  is  a  person, 
within  the  meaning  of  the  act  of  congress  of  the  3d  of  March,  1797, 
giving  priority  of  payment  to  the  United  States;  secondly,  by  a  proper 
construction  of  that  act,  the  plaintiff  in  error  having  paid 
to  the  *  United  States  the  amount  which  he  owed  to  the  [  *  133  J 
Elkton  Bank,  is  not  liable  to  the  defendant  in  error;  thirdly, 
the  appointment  of  receivers  by  the  circuit  court,  with  power  to  take 
possession  of  the  property  of  the  bank,  and  to  sell  and  dispose  of  the 
same,  and  to  collect  all  debts  due  to  it,  was  such  an  assignment  of 
its  property  as  to  give  the  right  of  priority  to  the  United  States; 
fourthly,  the  election  of  trustees,  by  the  stockholders  of  the  bank, 
under  the  act  of  the  Maryland  legislature,  was  also  such  an  assign- 
ment  of  the  property  of  the  bank  as  to  give  the  right  of  priority  to 
the  United  States;  and  for  these  reasons,  they  contended,  the  judg- 
ment of  the  court  of  appeals  ought  to  be  reversed. 

The  counsel  for  the  defendant  in  error  resisted  all  the  grounds 
assumed  by  the  counsel  for  the  plaintiff  in  error,  and  insisted  that,  by 
a  fair  construction  of  the  fifth  section  of  the  act,  and  the  former  adju- 
dications of  this  court,  the  priority  therein  provided  for  did  not  attach 
to  the  fund  belonging  to  the  Elkton  Bank,  in  the  hands  of  the  plain- 
tiff in  error. 

The  section  referred  to  is  in  these  words  :  "  That  when  any  revenue 
officer,  or  other  person  hereafter  becoming  indebted  to  the  United 
States,  by  bond  or  otherwise,  shall  become  insolvent,  or  where  the 
estate  of  any  deceased  person,  in  the  hands  of  executors  or  adminis- 
trators, shall  be  insufficient  to  pay  all  the  debts  due  from  the  deceased, 
the  debt  due  to  the  United  States  shall  be  first  satisfied ;  and  the 
priority  hereby  established  shall  be  deemed  to  extend  as  well  to  cases 
in  which  a  debtor,  not  having  sufficient  property  to  pay  all  his  debts, 
shall  make  a  voluntary  assignment  thereof,  or  in  which  the  effects  of 
an  absconding,  concealed,  or  absent  debtor,  shall  be  attached  by  proc- 
ess of  law,  as  to  cases  in  which  an  act  of  legal  bankruptcy  shall  be 
committed." 

From  the  language  employed  in  this  section,  and  the.  construction 
given  to  it  from  time  to  time  by  this  court,  these  rules  are  clearly 
established :  first,  that  no  lien  is  created  by  the  statute ;  secondly,  the 
priority  established  can  never  attach  while  the  debtor  continues  the 
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owner,  and  in  the  possession  of  the  property,  although  he  may  be 
unable  to  pay  all  his  debts ;  thirdly,  no  evidence  can  be  received  of 
the  insolvency  of  the  debtor  until  he  has  been  devested  of  his  property 
in  one  of  the  modes  stated  in  the  section ;  and,  fourthly,  whenever  he 
is  thus  devested  of  his  property,  the  person  who  becomes  invested 
with  the  title  is  thereby  made  a  trustee  for  the  United  States,  and  is 
bound  to  pay  their  debt  first  out  of  the  proceeds  of  the  debt- 
[  *  134  ]  or's  #  property.  The  United  States  v.  Fisher,  2  Cranch,  358 ; 
The  United  States  v.  Hooe  et  aL  3  Cranch,  73;  Prince  v. 
Bartlett,  8  Cranch,  431 ;  Conard  v.  The  Atlantic  Insurance  Company, 
1  Pet.  439 ;  Conaxd  v.  Nicholl,  4  Pet  308 ;  Brent  t\  The  Bank  of 
Washington,  10  Pet  596. 

If  the  Elkton  Bank  of  Maryland  is  not  a  person  within  the  mean- 
ing of  the  act,  no  law  of  congress  was  drawn  in  question  in  the  court 
below,  and,  consequently,  the  question  of  priority  did  not  arise.  That 
court  having  decided  upon  the  legal  effect  of  the  several  acts  done  by 
the  circuit  court  of  the  United  States,  and  also  upon  the  legal  effect 
of  the  election  of  trustees  by  the  stockholders  of  the  bank,  under  the 
act  of  Maryland,  which  several  acts  were  relied  Upon  by  the  plaintiff 
in  error  as  being  an  assignment  of  all  the  property  of  the  bank,  or  as 
constituting  an  act  equivalent  to  such  an  assignment,  the  question 
whether  the  bank  is  a  person,  within  the  meaning  of  the  act  of  con- 
gress, was  necessarily  decided.  It  lies  at  the  foundation  of  the  whole 
proceeding ;  and  if  we  now  decide  that  the  bank  is  not  a  person, 
within  the  meaning  of  the  act,  under  the  25th  section1  of  the  Judiciary 
Act  of  1789,  it  will  be  our  duty  to  dismiss  the  writ  of  error  for  want 
of  jurisdiction.  Inglee  v.  Coolidge,  2  Wheat.  363 ;  Miller  v.  Nicholls, 
4  Wheat  311 ;  Crowell  v.  Randell,  and  Shoemaker  v.  Bandell,  10 
Pet  368 ;  M' Kinney  et  aL  v.  Carroll,  12  Pet  66,  decided  at  the  present 
term  of  this  court  We  must,  therefore,  inquire  whether  the  bank  is 
a  person,  within  the  meaning  of  the  act  of  congress. 

All  debtors  to  the  United  Slates,  whatever  their  character,  and  by 
whatever  mode  bound,  may  be  fairly  included  within  the  language 
used  in  the  fifth  section  of  the  act  of  congress.  And  it  is  manifest 
that  congress  intended  to  give  priority  of  payment  to  the  United 
States  over  all  other  creditors  in  the  cases  stated  therein.  It  therefore 
lies  upon  those  who  claim  exemption  from  the  operation  of  the  statute 
to  show  that  they  are  not  within  its  provisions.  No  authority  has 
been  adduced  to  show  that  a  corporation  may  not,  in  the  construction 
of  statutes,  be  regarded  as  a  natural  person,  while,  on  the  contrary, 
authorities  have  been  cited  which  show  that  corporations  are  to  be 
deemed  and  considered  as  persons,  when  the  circumstances  in 
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they  afe  placed  are  identical  with  those  of  natural  persons,  expressly 
included  in  such  statutes.  As  this  statute  has  reference  to  the  public 
good,  it  ought  to  be  liberally  construed.  United  States  v.  The  State 
Bank  of  North  Carolina,  6  Pet  29,  As  this  question  has  been  fully 
decided  by  this  court,  other  authorities  riaed  not  be  cited. 

*  In  the  case  of  the  United  States  v.  Amedy,  11  Wheat  [  #  135  ] 
392,  which  was  a  prosecution  fat  destroying  a  vessel  at  sea 
with  intent  to  prejudice  the  Underwriters,  the  Boston  Insurance  Com- 
pany, the  section  of  the  statute  *  under  Which  he  was  prosecuted  sub- 
jected  to  the  penalty  of  death  any  person,  being  ownef ,  or  part  owner, 
who  should  burri,  destroy*  &e.,  any  ship  of  vessel,  with  intent  to  preju> 
dice  any  person  or  persons  that  had  underwritten,  of  should  under* 
write,  any  policy  of  insurance,  &c.  The  court,  in  delivering  the 
Opinion,  says  :  "  Another  question  not  raised  in  the  court  below,  has 
been  raised  here,  and  upon  which*  as  it  is  vital  to  the  prosecution, 
We  feel  ourselves  called  upon  to  6tfpress  an  opinion.-  It  is  that  a 
corporation  is  not  a  person,  within  the  meaning  of  the  act  of  congress. 
If  there  had  been  any  settled  course  of  decisions  on  this  subject  in 
criminal  cases,  we  should  dertainly,  in  a  prosecution  of  this  nature, 
yield  to  such  a  construction  of  thd  act  But  there  is  no  such  course 
of  decision.  The  mischief  intended  to  be  reached  by  the  statute  is 
the  same,  whether  it  respects  private  of  corporate  persons."  After 
citing  2  Inst  736,  and  some  other  authorities,  the  opinion  proceeds 
thus  :  "  Finding,  therefore,  no  authority  at  common  law  which  over- 
throws the  doctrine  of  Lord  Coke,  we  do  not  think  that  we  are  entitled 
to  engraft  any  such  constructive  exception  upon  the  text  of  the 
Statute."  This  case,  We  think,  is  decisive  of  the  question.  And  the 
fact  that  the  I&lkton  Bank  cannot  be  brought  within  all  the  predica* 
ments  stated  in  the  statute*  proves  nothing,  if  it  can  be  brought 
Within  any  one  or  more  of  them. 

The  record  in  this  case  abundantly  proves  that  a  bank  may  become 
largely  indebted  to  the  United  States,  and  not  have  property  sufficient 
to  pay  all  its  debts.  If  to  these  facts  were  superadded  the  fact  of  a 
voluntary  assignment  by  the  bank  of  all  its  property,  in  any  mode 
authorized  by  law,  the  right  of  the  United  States  to  priority  would 
be  clearly  established. 

This  brings  us  to  the  consideration  of  the  second  point  raised  by 
the  plaintiff  in  error.  The  agreed  case  shows  that  the  attachment 
fieri  facias^  upon  the  judgment  of  the  defendant  in  error,  against  the 
Elkton  Bank,  issued  on  the  24th  day  of  September,  1830,  and  at- 
tached in  the  hands  of  the  plaintiff  in  error  the  sum  in  controversy. 
The  attachment  in  favor  of  the  United  States  did  not  issue  until  the 
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8th  day  of  July,  1831.  And  the  plaintiff  in  error,  in  answering  the 
interrogatories  propounded  to  him  in  that  proceeding,  stated  that  in 
October,  in  the  year  1830,  an  attachment,  at  the  suit  of  the 
[  *  136  ]  Farmers'  *  Bank  of  Delaware,  against  him,  as  garnishee  of 
the  Elkton  Bank  of  Maryland,  was  served  on  him,  return- 
able to  Cecil  county  court,  where  said  attachment  was  still  depend- 
ing. The  money  thus  attached  in  the  hands  of  the  plaintiff  in  error, 
by  legal  process,  before  the  issuing  of  the  attachment  in  behalf  of 
the  United  States,  was  bound  for  the  debt  for  which  it  was  legally 
attached  by  a  writ,  which  is  in  the  nature  of  an  execution ;  and  the 
right  of  a  private  creditor  thus  acquired  could  not  be  defeated  by  the 
process  subsequently  issued  on  the  part  of  the  United  States ;  Prince 
v.  Bartlett,  8  Cranch,  431. 

We  are  next  to  inquire  into  the  legal  effect  of  the  appointment  of 
receivers  by  the  circuit  court  Without  deciding  whether  a  circuit 
court  of  the  United  States  has  authority,  in  a  case  like  this,  to  appoint 
receivers,  with  power  to  take  possession  of  all  the  property  of  a  debtor 
of  the  United  States,  it  is  sufficient  to  say  in  this  case,  that  it  does 
not  appear  that  the  power  conferred  on  the  receivers  was  ever  exe- 
cuted ;  and  if  it  had  been,  it  would  not  have  been  a  transfer  and 
possession  of  the  property  of  the  Elkton  Bank,  within  the  meaning 
of  the  act  of  congress,  and,  therefore,  the  priority  could  not  have 
attached  to  the  funds  in  their  hands. 

The  only  remaining  question  is,  whether  the  election  of  trustees 
by  the  stockholders  of  the  Elkton  Bank,  under  the  statute  of  Mary- 
land, was  such  an  assignment  of  all  the  property  of  the  bank  as 
would  entitle  the  United  States  to  priority  of  payment  out  of  its 
funds.  In  the  investigation  of  this  branch  of  the  subject,  it  is  not 
necessary  to  inquire  into  the  regularity  of  the  election  of  the  trustees. 
Suppose  it  to  have  been  perfectly  regular  in  all  respects,  did  it  so 
operate  as  to  devest  the  Elkton  Bank  of  its  property  ?  No  one  can 
be  devested  of  his  property  by  any  mode  of  conveyance,  statutory  or 
otherwise,  unless  at  the  same  time,  and  by  the  same  conveyance,  the 
grantee  becomes  invested  with  the  title.  As  the  trustees  refused  to 
accept  the  trust,  none  was  created,  and  the  election  thereby  became 
inoperative  and  void,  and  the  property  remained  in  the  bank.  Brent 
v.  The  Bank  of  Washington,  10  Pet.  611 ;  Hunter  v.  The  United 
States,  5  Pet  173. 

The  moment  the  transfer  of  property  takes  place  under  the  statute, 
the  person  taking  it  whether  by  voluntary  assignment  or  by  operation 
of  law,  becomes  bound  to  the  United  States  for  the  faithful  perform- 
ance of  the  trust  Conard  v.  The  Atlantic  Insurance  Company,  1 
Pet  439.     As  the  title  to  the  property  of  the  bank  did  not  pass 
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to  the  trustees  by  virtue  of  the  election,  there  was  no  fund 

to  *  which  the  priority  of  the  United  States  could  attach ;  [  *  137  | 

there  was  no  one  authorized  or  bound  to  execute  a  trust 

under  the  statute ;  therefore,  no  legal  bar  was  opposed  to  the  right 

of  recovery  and  satisfaction  of  the  debt  due  by  the  Elkton  Bank  to 

the  defendant  in  error. 

Upon  the  whole,  it  is  the  opinion  of  the  court,  there  is  no  error  in 
the  judgment  of  the  court  of  appeals. 

Story,  J.,  dissenting. 

I  dissent  from  so  much  of  the  opinion  delivered  by  the  court  iu 
this  case,  as  decides  that  a  corporation  is  a  person  within  the  sense 
of  the  5th  section  of  the  act  of  1797,  c.  74.  I  have  no  doubt,  what- 
soever, that  in  a  legal  and  technical  sense,  a  corporation  is  a  person ; 
and  that,  under  that  denomination,  it  may  be  included  within  the  pro* 
visions  of  a  statute,  where  the  language  and  provisions  and  objects 
of  the  statute  equally  apply  to  corporations  and  to  private  persons. 
My  dissent  is  founded  upon  this  ground,  that  neither  the  language 
nor  the  provisions  of  the  5th  section  of  the  act  of  1797,  c.  74,  are 
applicable  to  the  case  of  corporations ;  but  that  they  apply  exclu- 
sively to  private  persons ;  and  cannot,  without  violence  to  the  words 
and  the  objects  of  that  act,  be  strained  so  as  to  reach  corporations. 
I  think  that  the  persons  intended  by  the  act,  are  such  persons  only 
as  may  be  brought  within  each  of  the  predicaments  stated  in  the  act. 

The  language  of  the  5th  section  is :  "  That  where  any  revenue 
officer,  or  other  person  hereafter  becoming  indebted  to  the  United 
States,  by  bond  or  otherwise,  shall  become  insolvent,  or  where  the 
estate  of  any  deceased  person,  in  the  hands  of  executors  or  adminis- 
trators, shall  be  insufficient  to  pay  all  the  debts  due  from  the  de- 
ceased, the  debt  due  to  the  United  States  shall  be  first  satisfied  ;  and 
the  priority  hereby  established,  shall  be  deemed  to  extend  as  well  to 
cases  in  which  a  debtor,  not  having  sufficient  property  to  pay  all  his 
debts,  shall  make  a  voluntary  assignment  thereof,  or  in  which  the 
effects  of  an  absconding,  concealed,  or  absent  debtor,  shall  be  at- 
tached by  process  of  law,  as  to  cases  in  which  an  act  of  legal  bank- 
ruptcy shall  be  committed." 

Now  the  statute  manifestly,  in  this  provision,  contemplates  two 
classes  of  cases ;  insolvency  inter  vivos,  and  insolvency  upon  the 
death  of  a  debtor.  It  is  plain  that  the  last  class  cannot  have  been 
intended  to  include  corporations ;  for  if  it  were  to  be  supposed  that 
they  could  be  "  deceased  debtors,"  yet  by  no  reasonable  use  of  lan- 
guage, can  it  be  said  that  they  can  have  executors  or 
administrators,  *  or  estate  in  the  hands  of  executors  or  [  •  138  1 
vol*  xii.  56 
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administrators.  The  other  class  of  cases,  is  of  insolvency  inter 
vivos.  Which  are  these  ?  First,  cases  in  which  a  debtor  not  having 
sufficient  property  to  pay  all  his  debts,  shall  make  a  voluntary  a* 
signjnent  thereof;  that  is,  of  all  his  property.  It  certainly  is  practica* 
ble  for  a  corporation  to  be  in  thin  predicament,  if,  by  its  charter  and 
constitution,  it  is  capable  of  making  such  a  general  assignment 
But  I  must  pay,  that  independent  of  some  special  and  positive  law, 
or  provision  in  its  charter  to  such  an  effect,  I  do  exceedingly  doubt 
if  any  corporation,  at  least  without  the  express  assent  of  all  the 
corporators,  can  rightfully  dispose  of  all  its  property  by  such  a  gen- 
eral assignment,  so  as  to  render  itself  incapable  in  future  of  per- 
forming any  of  its  corporate  functions.  That  would  be  to  say,  that 
a  majority  of  a  corporation  had  a  right  to  extinguish  the  corporation, 
by  its  own  will,  and  at  its  own  pleasure.  I  doubt  that  right ;  at 
least,  unless  under  very  special  circumstances,  Secondly,  ewes  of 
an  absconding,  concealed,  or  absent  debtor.  Now,  it  is  plain,  that 
in  no  just  sense  can  a  corporation  be  brought  within  the  terms  of 
this  predicament.  Thirdly,  cases  of  legal  bankruptcy,  Such  cases 
do  not  exist  in  relation  to  corporations,  The  general  bankrupt  law* 
of  England  have  never  been  held  to  extend  to  corporations ;  neither 
have  the  general  insolvent  laws  of  the  several  States  in  this  Union, 
where  they  exist,  ever  been  extended  to  corporation*.  Now,  iny 
argument  is  this,  and  I  wish  to  put  it  into  the  moat  precise  and  con* 
cise  form ;  that  the  5th  section  of  the  act  of  1797,  c*  74,  was  never 
intended  to  apply  to  any  debtors  or  persons  who  were  not,  and  might 
not  be  within  every  one  of  the  classes  of  predicaments  above  stated* 
Corporations  cannot  be  within  three  out  of  the  four  predicament* 
above  stated ;  and  therefore  I  hold,  that  the  legislature  never  could 
have  intended  to  embrace  them  within  the  provisions  of  the  section. 
I  dissent  from  the  opinion  upon  this  point,  upon  another  and  inde- 
pendent ground  \  and  that  is,  that  the  opinion  is  wholly  extrajudi* 
cial,  and  unauthorized  by  law.  That  the  question  was  not  made  or 
decided  in  the  court  below  j  and  that,  unless  it  was  so  made  and  de- 
cided, it  cannot  be  reexamined  in  this  court  This  is  a  writ  of  error, 
not  to  a  circuit  court  of  the  United  States,  but  to  the  highest  court 

of  a  State  ;  and  brought  here  for  our  revision,  under  the  35th  section 
of  the  Judiciary  Act  of  1739,  c.  20.  That  section  expressly  declares, 
that  upon  such  a  writ  of  error  "  no  other  error  shall  be  assigned,  or 
regarded  as  a  ground  of  reversal  in  any  such  case  as  aforesaid,  than 

such  as  appears  on  the  face  of  the  record,  and  immediately 
[  *  139  ]  *  respects  the  before-mentioned  question*  of  the  validity  or 

construction  of  the  said  constitution,  treaties,  statutes,  com- 
missions, or  authorities  in  dispute."    The  preceding  part  of  the  same 
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section,  authorizes  the  writ  of  error  only  when  the  decision  of  the 
state  court  has  been  against  the  validity  or  construction  of  the  con- 
stitution, treaties,  statutes,  commissions  or  authorities  stated  in  the 
section.  So  that  it  is  manifest,  and  so  has  been  the  uniform  course 
of  this  court,  that  no  question  not  made  in  the  court  below,  on  which 
its  judgment  ultimately  turned,  can  be  made,  or  is  reexaminable 
here.  I  have  already  said,  that  it  is  apparent  upon  this  record,  that 
no  such  point  arose,  or  decision  wad  made  in  the  court  of  appeals  of 
Maryland;  and,  therefore,  I  cannot  but  consider  the  decision  here 
pronounced  upon  it,  as  coram  nonjudice  ;  and  in  no  just  sense,  oblig- 
atory upon  us,  or  upon  our  successors. 

I  know  that  my  brother,  Mr.  Justice  Barbour,  held  the  same 
opinion  as  I  do,  on  this  question.  His  departure  from  the  court  before 
the  opinion  of  this  case  was  pronounced,  does  not  entitle  me  to  speak 
farther  in  his  behalf. 

Baldwin,  J.,  concurred  with  Mr.  Justice  Story  in  the  opinion  de- 
livered by  him  ;  and  with  the  majority  of  the  court,  in  affirming  the 
judgment  of  the  court  of  appeals. 

M'Lean,  J.,  concurred  with  Mr.  Justice  Story. 

18  P.  186,  619 ;  2  0.  621. 
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Tub  Heirs  of  Nicholas  Wilson  v.  The  Life   and  Fibe  Insuh- 

ance  Company  of  New  York. 

is  P.  uo. 

A  writ  of  error  naming  the  plaintiff*  only  as  u  the  heirs  of  N.  W."  is  bad. 

All  the  defendants  in  the  court  below  not  having  joined  in  the  writ  of  error  it  was  held  bad. 

These  defects  may  be  taken  advantage  of  at  any  time  before  judgment. 

The  case  is  stated  in  the  opinion  of  the  court. 
Butler,  (attorney-general,)  for  the  motion. 
Webster  and  Coxe,  contra. 

Taney  C.  J.,  delivered  the  opinion  of  the  court 

The  proceedings  in  this  case  were  instituted  in  the  district  court 
for  the  eastern  district  of  Louisiana,  for  the  purpose  of  procuring  the 
sale  of  certain  property  mortgaged  by  Nicholas  Wilson  in  his  life* 
time,  to  the  Life  and  Fire  Insurance  Company  of  New  York.  The 
widow  and  children  of  the  deceased  were  made  defendants  in  the 
petition,  and  the  judgment  in  the  district  court  was  in  favor  of  the 
plaintiffs.  The  widow,  it  appears,  was  entitled  to  her 
community  #in  the  property  mortgaged;  and  had  taken  the  [  *141  ] 


i? 


664         SUPREME   COURT  OP  THE   UNITED   STATES. 

Wilson's  Heirs  v.  The  Life  and  Fire  Insurance  Company  of  New  York.    12  P. 

property  of  the  deceased,  as  she  had  a  rightto  do,  at  the  appraise- 
ment and  estimation. 

The  counsel  for  the  defendant  in  error  has  moved  to  dismiss  this 
case :  1.  Because  no  persons  are  named  as  plaintiffs  in  the  writ  of 
error ;  but  they  are  described  generally  in  the  writ  as  "  The  Heirs 
of  Nicholas  Wilson."  2.  If  this  general  description  is  sufficient,  yet 
it  appears  by  the  petition  for  the  writ,  which  is  referred  to  the  appeal 
bond,  that  the  widow  did  not  join  in  the  application  for  the  writ  of 
error ;  and  as  the  judgment  against  the  defendants  was  a  joint  one, 
they  must  all  join  in  a  writ  of  error,  unless  there  is  a  summons  and 
severance. 

We  think  the  writ  of  error  must  be  dismissed  on  both  grounds , 
and  that  the  points  raised  have  already  been  decided  by  this  court 

In  the  case  in  8  Pet  526,  the  writ  of  error  issued  in  the  name  of 
"  Mary  Deneale,  executrix  of  George  Deneale,  and  others."  It  was 
dismissed  on  the  motion  of  the  defendants  in  error,  and  the  court 
said,  "  the  present  writ  of  error  is  brought  by  Mary  Deneale  '  and 
others '  as  plaintiffs,  but  who  the  others  are  cannot  be  known  to  the 
court,  for  their  names  are  not  given  in  the  writ  of  error,  as  they 
ought  to  be.  Mary  Deneale  cannot  alone  maintain  a  writ  of  error 
on  this  judgment;  but  all  the  parties  must  be  joined  and  their  names 
set  forth,  in  order  that  the  court  may  proceed  to  give  a  proper  judg- 
ment in  the  case."  In  the  case  now  before  the  court,  the  name  of 
no  one  of  the  parties  is  set  forth  in  the  writ  of  error,  and  according 
to  the  rule  laid  down  in  the  case  referred  to,  this  writ  of  error  cannot 
be  maintained. 

The  second  objection  above  stated,  falls  within  the  principle  de- 
cided in  Owings  and  others  v.  Kincannon,  7  Pet  399.  In  that  case 
a  joint  decree  was  passed  by  the  circuit  court  for  the  district  of  Ken- 
tucky, against  six  defendants.  An  appeal  was  prayed  generally  from 
the  decree ;  but  in  the  appeal  bond  it  was  stated  that  two  had  prayed 
an  appeal,  and  nothing  was  there  said  of  the  others.  The  court  con- 
sidered the  statement  in  the  bond  as  explaining  the  general  entry 
granting  the  appeal,  and  dismissed  the  case  because  all  of  the  defend- 
ants in  the  court  below  had  not'  joined  in  it 

In  the  case  before  the  court,  if  the  omission  to  name  the  plaintiffs 
in  error  in  the  writ  was  not  regarded  as  an  insuperable  objection,  and 
if  the  general  description  of  "  The  Heirs  of  Nicholas  Wilson,"  could 
be  supposed  under  the  laws  of  Louisiana,  to  include  his  widow,  yet 
the  statement  in  the  petition  for  the  writ  of  error  which  is 
{  *  142  ]  referred  *  to  in  the  bond,  would  explain  the  general  descrip- 
tion in  the  writ,  and  bring  this  case  within  the  principle 
jlecided  in  Owings  and  others  t\  Kincannon,  7  Pet  399. 
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In  both  of  the  cases  referred  to,  it  appears  that  the  motions  to  dis- 
miss were  not  made  at  the  first  term,  or  at  the  time  of  appearance  in 
this  court,  but  each  of  the  cases  has  been  depending  here  two  years 
before  the  motion  was  made.  The  role  of  this  court  therefore  is, 
that  where  there  is  a  substantial  defect  in  the  appeal,  or  writ  of  error, 
the  objection  may  be  taken  at  any  time  .before  judgment,  on  the 
ground  that  the  case  is  not  legally  before  us,  and  that  we  have  not 
jurisdiction  to  try  it  It  follows,  that  the  writ  of  error  in  the  case 
under  consideration  must  be  dismissed. 

Baldwin,  J.  dissented* 

14  P.  599;  19  H.  289;  6  WoL866;  10Wal.4l7;  11  W.  86;  18  W.  679;  20  W.  168. 


Edward  Sarchet  and  others,  Appellants,  v.  The  United  States. 

12  P.  143. 

An  action  at  law,  carried  by  writ  of  error  from  the  district  to  the  circuit  court  cannot  be 
brought  here  by  appeal ;  nor  does  a  writ  of  error  from  this  court  lie  in  such  a  case.  See 
act  of  July  4,  1840,  (5  Stats,  at  Large,  393,  \  3.) 

The  case  is  stated  in  the  opinion  of  the  court 
Butler,  (attorney-general,)  for  the  motion. 

Sarchet)  contra. 

Taney,  C.  J.,  delivered  the  opinion  of  the  court. 

In  this  case,  an  action  was  brought  by  the  United  States  against 
Edward  Sarchet  and  others,  in  the  district  court  for  the  southern 
district  of  New  York ;  upon  a  bond  for  duties  charged  by  the  col- 
lector upon  certain  iron  imparted  into  the  United  States. 
The  duties  *  claimed  were  contested  by  the  defendants;  [  *144  J 
upon  the  ground  that  iron  of  the  description  imported 
was  not  by  law  chargeable  with  that  duty,  and  that  the  bond  was 
therefore  improperly  taken.  The  judgment  in  the  district  court  was 
against  the  defendants ;  and  they  removed  it,  by  writ  of  error,  to  the 
circuit  court  for  the  southern  district  of  New  York,  in  the  second 
circuit,  where  the  judgment  of  the  district  court  was  affirmed ;  and 
the  case  is  now  brought  here  by  appeal  from  the  judgment  of  the 
circuit  court 

The  attorney-general  has  moved  to  dismiss  the  case  for  want  of 
jurisdiction  in  this  court ;  and  we  think  the  appeal  cannot  be  sus- 
tained. 

It  has  been  repeatedly  determined  that,  under  the  acts  of  congress 
regulating  the  appellate  jurisdiction  of  this  court  from  the  circuit 

56* 
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courts,  cases  must  be  brought  here  bj  writ  of  error,  and  cannot  be 
brought  here  by  appeal  And  as  this  was  a  suit  at  law  on  a  bond, 
it  could  not,  under  any  circumstances,  legally  come  before  us  on 
appeal;  but  must  come  up  by  writ  of  error,  in  order  to  give  us  juris- 
diction to  try  it 

There  is  also  another, objection,  equally  fatal  to  this  proceeding. 
In  cases  at  law,  removed  from  the  district  court  to  the  circuit  court, 
the  judgment  of  the  circuit  court  is  final  between  the  parties.  It  is 
otherwise  in  cases  in  equity,  and  of  admiralty  and  maritime  jurisdic- 
tion ;  and  although  the  reason  for  this  distinction  may  not  be  entirely 
obvious,  yet  it  is  our  duty  to  conform  tp  the  provisions  of  the  law ; 
and  this  court  have  repeatedly  'decided  that,  in  civil  cases  at  law,  the 
judgment  of  the  circuit  court  is  final,  where  the  case  is  removed  by 
writ  of  error,  from  the  district  court  to  the  circuit  court  The  point 
was  fully  considered  and  decided  in  the  case  of  the  United  States  v. 
Goodwin,  7  Cranch,  108;  and  the  opinion  there  given  has  been  since 
reaffirmed  in  several  cases.  7  Cranch,  287;  2  Wheat  248,  395. 
The  question  must  be  regarded  as  too  well  settled  to  be  now  open 
for  argument ;  and  as  this  court  would  not  have  jurisdiction,  in  any 
form  of  proceeding,  to  review  the  judgment  given  in  this  case  by  the 
circuit  court,  it  would  be  evidently  improper  to  hear  an  argument 
on  the  questions  decided  there,  or  to  express  any  opinion  concerning 
them.     The  appeal  is  therefore  dismissed. 


Charles  8oott,  Bailiff  of  William  S.  Moorb,  Plaintiff  in  Enror, 

v*  John  Lloyd,  Defendant  in  Error. 

19  p.  us. 

The  grantor  of  a  rent-eharge,  who  had  defeated  himself  of  an  Interest  fai  the  land,  and  vfco 
was  released  from  all  liabiliqr  to  oof  to,  not  being  a  pertj  on  the  leoord,  is  a  competent 
witness  to  prore  usury. 

The  case  is  stated  in  the  opinion  of  the  oourt 

Jones  and  Coxe1  for  the  plaintiff. 

Key  and  Swann,  contra, 

[  *  146  ]      •  W  Lean,  X,  delivered  the  opinion  of  the  court 

This  is  the  third  time  that  this  case  has  been  brought 
before  the  court,  by  writ  of  error  to  the  circuit  court  of  the  district 
of  Columbia. 

The  first  decision  is  reported  in  4  Pet  205 ;  and  the  second  in  9 
Pet  418. 
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The  controversy  arose  out  of  a  certain  deed  executed  by  Jonathan 
Scholfield  and  wife  to  William  8.  Moore,  all  of  the  town  of  Alexan* 
dria,  in  the  Dietrict  of  Columbia.  For  the  consideration  of  $5,000, 
Scholfield  and  wife  conveyed  to  Moore,  his  heirs  and  assigns,  for- 
ever, one  certain  annuity  or  rent  of  $600,  to  be  issuing  out  of,  and 
charged  upon  a  lot  of  ground  and  four  briek  tenements,  &c.  The 
annuity  to  be  paid  in  half  yearly  payments ;  and  in  default  of  such 
payment,  from  time  to  time,  Moore,  his  heirs  and  assigns,  bad  a  right 
to  enter,  and  levy  by  distress,  &a  And  should  there  not  be  sufficient 
property  found  on  the  premises,  &o«,  the  grantee  had  a  right  to  expel 
the  grantor,  and  occupy  the  premise*.  Scholfield,  bis  heirs  and 
assigns,  were  bound  to  keep  the  premises  insured,  and  to  assign  to 
Moore  the  policies :  and  Moore,  for  himself,  his  heirs  and  assigns,  did 
covenant  with  Scholfield,  that  after  the  expiration  of  five  years,  on 
the  payment  of  the  sum  of  $5,000,  and  all  arrears  of  rent,  the  rent- 
pharge  should  be  released*. 

Scholfield  and  wife  conveyed  the  above  premises,  the  29th  October, 
1816,  to  John  Lloyd.  The  annuity  being  unpaid  in  1825,  Scott,  as 
the  bailiff  of  Moore,  entered,  and  made  distress,  &c,  and  Lloyd 
replevied  the  property. 

The  principal  question  in  this  ease,  when  it  was  before  the  court, 
in  1830,  arose  on  certain  special  pleas,  which  averred  the  contract  to 
be  usurious.  And  this  court  decided  that,  although  the  instrument 
was  not  usurious  upon  its  face ;  yet  that  the  second  and  fourth  pleas 
contained  averments,  connected  with  ihe  contract,  which  constituted 
usury ;  and  the  judgment  of  the  circuit  court  waa  reversed,  and  the 
cause  remanded  for  further  proceedings. 

The  case  was  again  brought  up  in  1835,  on  certain  exceptions  to 
the  ruling  of  the  circuit  court;  and  among  others,  to  the  compe- 
tency of  Jonathan  Scholfield,  who  waa  sworn,  and  examined  as  a 
witness. 

To  show  his  interest!  the  following  instruments  of  writing  were 
read. 

1.  *  The  original  contract  between  him  and  Moore,  as  [  *147  ] 
above  stated* 

2.  A  letter  from  Sohclfield  to  Lloyd,  dated  9th  June,  1821, 
which  stated  that  the  oontraot  which  oreated  the  rent-charge  waa 
usurious,  and  that  measures  would  be  taken  to  set  it  aside.  And 
Moore  was  notified  not  to  pay  any  part  of  the  rent ;  and  assured,  if 
distress  should  be  made,  he  should  be  saved  harmless. 

3.  A  deed,  dated  18th  November,  1825,  from  Scholfield,  maMng 
a  conditional  assignment  of  one  fifth  of  the  annuity  to  Thomas  K* 
Beale,  in  which  he  recites  and  acknowledges  his  responsibility  to 
Lloyd. 


668         SUPREME   COURT   OP   THE  UNITED   STATES- 

Scott  o.  Lloyd.    ISP. 

4.  An  exemplification  of  a  record  showing  the  discharge  of  Schol- 
field  under  the  insolvent  laws  of  Virginia. 

To  show  the  competency  of  Scholfield,  the  following  documents 
were  given  in  evidence :  — 

1.  A  release  from  Scholfield  to  the  plaintiff  in  replevin,  dated  13th 
June,  1831,  whereby,  for  the  consideration  of  $5,000,  he  releases  to 
Lloyd  all  the  right,  title,  and  interest,  which  he  has  or  may  have  from 
the  decision  of  the  suit  depending  for  the  annuity  or  rent-charge ; 
or  which  he  has,  or  may  have,  in  the  property  out  of  which  it  issues. 
He  also  releases  Lloyd  from  all  covenants  or  obligations,  express  or 
implied,  arising  out  of  the  deed  of  assignment 

2.  A  release,  dated  25th  April,  1828,  from  Scholfield  to  Lloyd  of 
all.  his  right,  &c.,to  the  suit,  &c,  and  to  all  sums  of  money  which  may 
accrue,  and  from  all  actions,  &c 

3.  A  release,  of  the  same  date,  from  Thomas  K.  Beale  and 
James  M.  M'Crea,  to  Scholfield,  for  $950,  part  of  a  debt  of  $2,000, 
due  from  him  to  them. 

4.  A  release,  of  the  same  date,  from  Joseph  Smith,  for  $1,150,  part 
of  a  debt  of  $3,000,  due  to  him  from  Scholfield 

5.  An  obligation  of  Lloyd,  dated  25th  April,  1828,  binding  himself 
to  pay  to  the  persons  named,  the  several  sums  released,  as  above,  to 
Scholfield,  should  he  succeed  in  the  above  suit. 

6.  A  release  from  Lloyd  to  Scholfield  of  $5,000,  debt,  &c 

In  giving  the  opinion  of  the  court  on  the  competency  of  Scholfield 
as  a  witness,  the  late  chief  justice  says:    "  Some  diversity  of  opinion 
prevailed  on  the  question,  whether  he  could  be  received  to  invalidate 
a  paper  executed  by  himself;  but  without  deciding  this  ques- 
[  *148  ]  tion,  a  *  majority  of  the  court  is  of  opinion  that  he  is  inter- 
ested in  the  event  of  the  suit" 

His  letter  of  the  9th  of  June,  to  Lloyd,  the  tenant  in  possession, 
requiring  him  to  withhold  from  Moore  the  payment  of  any  further 
sum  of  money,  on  account  of  this  rent-charge,  contains  this  declara- 
tion :  "  And  in  case  distress  should  be  made  upon  you  for  the  rent,  1 
promise  to  save  you  harmless,  if  you  will  resist  payment  by  writ  of 
replevy.  I  wish  you  to  understand,  that  if  you  make  any  further 
payments  after  receiving  this  notice,  that  you  make  them  at  your 
own  risk."  This,  says  the  chief  justice,  is  an  explicit  and  absolute 
undertaking,  to  assume  all  the  liabilities  which  Lloyd  might  incur 
by  suing  out  a  writ  of  replevin.  Mr.  Scholfield,  then,  is  responsible 
to  Lloyd  for  the  costs  of  this  suit 

And  the  court  held,  that  the  various  releases  above  stated,  did  not 
release  Scholfield  from  his  obligation  to  pay  the  costs,  which  had 
ace  rued  in  the  suit,  should  the  final  decision  be  against  Lloyd ;  and 
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that  he  was  therefore  an  interested  and  incompetent  witness.  On 
this  ground  the  judgment  of  the  circuit  court  was  reversed,  and  the 
cause  remanded,  <fcc. 

During  the  late  trial  of  the  issues  in  the  circuit  court,  the  deposi- 
tion of  Jonathan  Scholfield  was  offered  in  evidence  by  the  plaintiff 
below,  and  objected  to  by  the  defendant,  but  the  court  overruled  the 
objection ;  and  to  this  opinion  of  the  court  the  defendant  excepted. 
The  competency  of  this  witness  is  the  only  question  raised  on  the 
present  writ  of  error. 

To  show  the  relation  of  this  witness  to  the  cause,  and  bis  interest 
in  it,  the  instruments  of  writing  used  in  the  former  trial,  and  which 
are  above  referred  to,  were  given  in  evidence ;  and,  in  addition,  a 
release,  dated  24th  March,  183$,  from  Lloyd  to  Scholfield,  of  all  lia- 
bility arising  under  his  letter  of  June  9, 1824,  for  the  payment  of 
costs,  and  from  all  responsibility  growing  out  of  this  suit,  in  any 
form  or  manner  whatsoever. 

A  part  of  the  documents  referred  to  as  used  in  the  former  trial, 
are  not  found  in  the  record  of  the  late  trial;  the  clerk  of  the  circuit 
court,  as  is  alleged,  having  omitted  to  certify  them.  But  as  those 
documents  were  used  in  the  former  trial,  and  are  found  in  the  report 
of  the  case,  in  9  Pet,  and  as  they  do  not  change  the  result  to  which 
the  court  have  come  on  the  present  writ  of  error,  there  can  be  no 
objection  to  considering  them  as  now  before  us. 

The  question  is  not,  whether  Scholfield  has  not  been  so 
connected  *  with  the  commencement  and  prosecution  of  this  [  *  149  ] 
suit,  as  to  impair  his  credit  with  the  jury,  but,  whether  he 
has  an  interest  in  the  decision  of  the  case  ? 

It  is  not  contended,  that  the  rule  which  does  not  permit  a  party  to 
a  negotiable  instrument  to  invalidate  it  by  his  own  testimony,  applies 
to  Scholfield.  The  rule  is  laid  down  in  the  case  of  the  Bank  of  the 
United  States  v.  Dunn,  6  Pet.  57;  and  also. in  the  case  of  Walton 
et  al  Assignees  of  Sutton  v.  Shelley,  1  Term  R.  296,  as  applied  to 
negotiable  paper. 

From  the  various  releases  executed  by  Lloyd  and  Scholfield,  and 
the  other  documents  in  the  case,  it  is  not  perceived  that  the  witness 
can  have  any  interest  in  the  decision  of  this  suit  He  has  relinquished 
all  possible  benefit  in  the  judgment,  should  it  be  entered  in  favor  of 
the  plaintiff  below.  And  he  is  exonerated  from  all  responsibility 
should  a  judgment  be  given  for  the  defendant 

It  is  clear  from  the  opinion  of  the  court,  as  above  cited,  that 
Scholfield's  liability  for  costs  was*  the  only  ground  on  which  he  was 
held  to  be  incompetent ;  and  this  is  entirely  removed  by  the  release 
of  Lloyd,  subsequently  executed. 
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On  the  part  of  the  plaintiff  in  error,  it  is  contended  that  ScholfieM 
stood  in  the  strict  relations  of  privity  of  esrtate  and  contract  to  both 
the  parties  to  the  suit,  and  that  there  was  also  privity  in  the  action* 
This  may  be  admitted  when  the  suit  was  first  commenced ;  bat  the 
question  arises,  whether  this  relation  to  the  contract,  the  estate  and 
the  action,  has  not  been  dissolved.  There  can  be  no  doubt  of  this, 
unless  the  rights  of  other  parties,  as  the  creditors  of  Scholfield  had 
become  so  interwoven  in  the  transaction  as  not  to  be  affected  by  the 
acts  of  the  witness  and  Lloyd.  And  this  is  the  ground  assumed  in 
the  argument  But  on  a  careful  examination  of  the  points  presented, 
and  the  authorities  cited,  the  court  d&  not  perceive  that  there  is  suffi* 
eieflt  ground  to  pronounce  any  of  the  released  executed  fraudulent 

The  decision  in  1  Peters' s  C.  C.  B>  301,  where  the  court  held,  that 
a  party  named  on  the  record  might  be  released,  so  as  to  consti- 
tute him  a  competent  witness,  has  been  cited  and  relied  on  in  the 
argument 

Such  a  rule  would  hold  out  to  parties  a  strong  temptation  to 
perjury;  and,  we  think,  it  is  not  sustained  either  by  principle  or 
authority. 

Scholfield,  in  this  case,  was  not  a  party  on  the  record,  and  having 

devested  himself  of  all  interest  arising  out  of  the  original 

[  *  150  ]  *  agreement  and  the  prosecution  of  this  suit,  and  not  being 

liable  to  pay  costs,  we  think  the  circuit  court  did  not  err,  in 

admitting  his  deposition  as  evidence.     The  judgment  of  the  circuit 

court  is,  therefore,  affirmed,  with  Costs. 

ISP.  209;  4  II.  404)  5  H.  91. 


John  Zacharie  and  Wipe,  Plaintiffs  in  Error,  t>.  Henry  Frankm* 

and  Wife. 

IS  P.  151. 

tJndcr  the  laws  of  Louisiana,  a  mark  may  be  a  signature. 

A  bill  of  sale,  which  contains  only  stipulations  of  the  vendor,  is  not  a  cynalagmatie  contract 

under  the  laws  of  Lotttfa** 
Evidence  may  be  legal,  as  rebutting  testimony,  which  would  not  be  otherwise  admissible. 

The  case  is  stated  in  the  opinion  of  the  court 

[  *  154  ]      *  The  case  was  submitted  to  the  court  by  Benton  ana 
Preston,  on  printed  arguments.     Mr.  Benton  read  the  argu* 
ments  for  the  plaintiffs  in  error,  and  for  the  defendants* 

[  *  160  ]      *  Barbour,  J,,  delivered  the  opinion  of  the  court 

This  case  is  brought  into  this  court,  by  a  writ  of  error,  to 
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the  district  court  of  the  United  States,  for  the  eastern  district  of 
Louisiana. 

It  was  a  suit  commenced  by  the  defendant  in  error  for  himself 
and  wife,  by  a  petition,  according  to  the  Louisiana,  practice,  for  the 
recovery  of  several  slaves,  (with  their  increase,)  and  other  property, 
consisting  of  stock  of  several  kinds,  and  household  and  kitchen  fur- 
niture, which  he  alleged  had  been  sold  to  him  by  a  certain  Joseph 
Milah,  by  a  bill  of  sale,  duly  recorded  in  the  proper  notarial  office ; 
of  which  bill  of  sale  profert  is  made  in  the  petition,  and  which  is  in 
the  following  words,  viz :  "  Know  all  men,  to  whom  these  presents 
may  come,  that  I,  Joseph  Milah,  have  this  day  bargained,  sold,  and 
delivered  unto  Henry  Franklin,  his  heirs,  executors,  administrators, 
and  assigns,  six  negroes,  (naming  them,)  together  with  all  of  my 
cattle,  hogs,  horses,  household  and  kitchen  furniture,  for  the  sum  of 
$2,800,  to  me  in  hand  paid,  which  property  I  do  warrant  and  defend/1 
&c  Signed  Joseph  Milah,  with  bis  mark.  To  which  was  added 
the  following  condition,  viz:  "  The  condition  of  the  above  bill  of  sale 
is  such,  that  the  above-mentioned  property  remain  in  my  possession 
so  long  as  I  live ;  and,  after  my  body  is  consigned  to  the  grave,  to 
remain  as  above  mentioned  in  the  above  bill  of  sale*"  The  defend* 
ants,  Zacharie  and  wife,  filed  their  answer,  denying  all  the  allegations 
in  the  petition,  except  as  they  thereinafter  specially  admitted  They 
then  proceed  to  state  that  the  female  defendant  was  in  possession  of 
the  negroes  referred  to  in  the  petition ;  that  she  possessed  them  in 
her  capacity  of  tutrix  of  her  minor  children,  John  and  Josiah,  whom 
she  avers  to  be  the  lawful  proprietors  thereof,  by  a  just  title,  to  wit, 
by  inheritance  from  their  father,  Joseph  Milah ;  they  denied 
that  the  writing  attached  to  *  the  plaintiff's  petition  was  [  *  161  ] 
ever  signed  or  executed  by  Milah,  and  required  strict  proof 
thereof;  they  alleged  that,  if  it  ever  were  so  signed  and  executed,  it 
was  done  in  error,  and  through  the  false  and  fraudulent  representa- 
tions of  the  plaintiff;  and  that  no  consideration  was  ever  given  or 
received  therefor ;  that  if  it  ever  were  signed  or  executed  by  Adah,  it 
was  fictitious  and  collusive,  intended  to  cover  or  conceal  a  disguised 
donation  of  the  slaves  therein  mentioned ;  and  that  as  such,  it  was 
null  and  void,  not  having  been  made  with  the  formalities  required  by 
law,  and  then  prayed  for  a  trial  by  jury. 

The  defendants  afterwards  filed  a  supplemental  answer,  stating 
that,  at  the  time  when  the  alleged  sale,  under  private  signature,  pur* 
ported  to  have  been  executed,  Milah  had  neither  children  nor  de- 
scendants actually  living ;  and  that  legitimate  children  of  the  said 
Milah  were  afterwards  born,  and  were  then  living* 

A,  verdict  and  judgment  were  rendered  in  favor  of  the  pkrintifE 
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At  the  trial,  one  bill  of  exceptions  was  taken  by  the  plaintiff  and 
two  by  the  defendant  As  the  judgment  was  in  plaintiff's  favor,  it 
is  unnecessary  to  consider  the  exception  taken  by  him ;  we  therefore 
pass,  at  once,  to  .the  consideration  of  those  taken  by  the  defendant, 
now  plaintiffs  in  error. 

The  first  of  these  was  taken  to  the  admission  in  evidence  of  the 
bill  of  sale,  of  which  pro/ert  was  made  in  the  petition,  upon  several 
grounds  which  amounted  in  substance  to  this ;  that  the  instrument, 
being  one  which  purported  to  convey  slaves,  was  null  and  void,  be- 
cause it  was  not  signed  by  the  vendor;  a  mark  not  being,  as  alleged, 
a  signature  within  the  provision  of  the  laws  of  Louisiana,  in  relation 
to  slaves ;  and  that  no  parol  proof  could  be  admitted  to  prove  its  ex- 
ecution. And  that  the  instrument  being  one  which  contained  mutual 
and  reciprocal  obligations,  and  not  being  in  the  form  of  an  authentic 
act,  was  invalid ;  because  not  made  in  as  many  originals  as  there 
were  parties  having  a  direct  interest,  and  not  signed  by  the  vendee. 

No  adjudged  case  is  produced  by  the  counsel  for  the  plaintiffs  in 
error,  in  support  of  the  first  branch  of  the  objection,  that  the  instru- 
ment has  the  mark,  and  not  the  signature  of  Milah.  It  is  rested  on 
a  provision  of  the  law  of  Louisiana,  which  declares,  "  that  all  sales 
of  immovable  property  or  slaves,  shall  be  made  by  authentic  act  or 
private  signature." 

Signature  is  indeed  required ;  but  the  question  is,  what  is  a  signa- 
ture ?  If  this  question  were  necessarily  to  be  decided  by  the  princi- 
ples of  law,  as  settled  in  the  courts  of  England  and  the 
[  *  162  ]  United  States,  *  there  would  be  no  doubt  of  the  truth  of 
the  legal  proposition,  that  making  a  mark  is  signing,  even  in 
the  attestation  of  a  last  will  and  testament,  which  has  been  fenced 
around  by  the  law  with  more  than  ordinary  guards,  because  they  are 
generally  made  by  parties  when  they  are  sick,  and  when  too  they  are 
frequently  inopes  consilii,  and  when  they  therefore  need  all  the  pro- 
tection which  the  law  can  afford  to  them.  This  principle  is  fully 
settled  by  many  cases,  amongst  others,  8  Vesey,  185, 504 ;  17  Vesey, 
459.     See  also  5  Johns.  144. 

But  the  question  has  been  directly  adjudicated  in  Louisiana.  In 
9  Louisiana  Rep.  512,  it  is  said :  "  That  the  force  and  effect  to  be  given 
to  instruments,  which  have  for  signatures  only  the  ordinary  marks 
of  the  parties  to  them,  depend  more  upon  the  rules  of  evidence  than 
the  dicta  of  law  relating  to  the  validity  of  contracts  required  to  be 
made  in  writing.  The  genuineness  of  instruments  under  private 
signature,  depends  on  proof;  and  in  all  cases  where  they  are  estab- 
lished by  legal  evidence,  instruments  signed  by  the  ordinary  mark 
of  a  person  incapable  of  writing  his  name,  ought  to  be  held  as  writ- 
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ten  evidence.  According  to  the  roles  of  evidence  as  adopted  in 
this  State,  the  ordinary  mark  of  a  party  to  a  contract  places  the  evi* 
dence  of  it  on  a  footing  with  all  private  instruments  in  writing." 
To  the  same  point  see  the  case  of  Madison  v.  Zabriskie,  11  Louisiana 
Rep.  251.  This  branch,  then,  of  the  objection  to  the  admission  of 
the  instrument  in  evidence,  is  wholly  untenable.  Nor  is  the  other 
branch  of  the  objection  to  its  admissibility  better  supported  ;  as  the 
first  branch  fails,  as  we  have  seen,  for  the  want  of  law  to  support  it, 
so  this  second  branch  fails  for  want  of  the  fact,  the  assumed  existence 
of  which  is  the  only  basis  on  which  it  rests.  That  is,  it  is  not  in  the 
language  of  the  law  a  cynalagmatic  contract ;  or,  in  other  words,  it 
does  not  contain  mutual  and  reciprocal  obligations;  to  which  de- 
scription of  contracts  only  does  the  objection  at  all  apply. 

All  the  words  in  the  instrument,  as  well  in  its  body  as  in  the  con- 
dition, are  the  words  of  the  maker  of  the  instrument,  the  vendor. 
The  vendee  does  not  sign  it ;  he  does  not  speak  in  it  at  all.  Conse- 
quently there  are  not,  and  could  not  be  any  direct  stipulations  by 
him,  nor  can  any  be  implied  from  its  language  and  provisions ;  for 
the  paper  acknowledges  on  its  face  the  receipt  of  the  whole  purchase- 
money,  and  nothing  whatsoever  was  to  be  done  by  the  vendee. 

The  second  exception  taken  by  the  defendant  was,  to  the  admis- 
sion in  evidence  on  the  part  of  the  plaintiff,  of  an  instrument  of 
writing,  bearing  date  July  the  11th,  1805,  in  the  State  of 
South  *  Carolina,  purporting  to  have  been  executed  by  Jo-  [  •  163  ] 
seph  Milah,  as  a  gift  or  donation  of  two  slaves,  and  certain 
goods  and  household  furniture  to  one  Sarah  M'Guire.  The  court, 
however,  admitted  the  evidence,  and  as  we  think,  properly,  for  the 
reason  assigned  in  the  bill  of  exceptions.  From  that  it  appears,  that 
previously  to  the  offering  this  last  paper,  the  court  had  admitted  evi- 
dence on  the  part  of  the  defendant,  to  prove  fraud  and  want  of  con- 
sideration ;  and  they  then  admitted  the  paper  thus  objected  to  as 
rebutting  evidence.  Had  it  been  offered  and  received  by  the  court, 
as  is  objected  by  the  counsel  of  the  defendant  in  error,  as  evidence  of 
title,  it  would,,  under  the  petition,  have  been  inadmissible,  upon  the 
ground  of  a  variance  between  the  allegation  and  proof.  But  it  was 
distinctly  received  only  for  the  purpose  of  repelling  the  parol  evidence, 
which  had  been  given  to  prove  fraud  and  want  of  consideration,  by 
showing  that  Milah  had,  as  early  as  1805,  manifested  a  disposition  to 
give  the  property  to  the  plaintiff's  wife,  who,  as  appears  from  the  rec- 
ord, was  the  sister  of  the  former  wife  of  Milah,  who  had  died  without 
children ;  the  plaintiff's  wife  is  the  person  named  as  donee,  in  the  deed 
oefore  stated,  as  having  been  executed  by  Milah,  in  South  Carolina. 
vol.  xn.  57 


814,        SUPREME  COUET  OF  THB  UNITED  STATES. 

Clarke  «.  MattanM.    IS  P. 

When  we  speak  of  the  plaintiff  in  this  connection,  we  mean  the 
plaintiff  in  the  court  below,  the  now  defendant  in  error. 

After  the  verdict  was  rendered,  the  defendant  in  the  eomt  below 
moved  for  a  new  trial,  for  sundry  reasons  stated  on  the  record,  which 
was  refused.  The  granting  or  refusing  of  new  trials  rests  in  the 
sound  discretion  of  the  court  below,  and  is  not  the  subject  of  reversal 
in  this  court  Without  making  further  citations  in  proof  of  this 
proposition,  it  will  be  sufficient  to  refer  to  4  Wheat  220 ;  where  it 
is  said  by  the  court,  that  the  first  error  assigned  is,  that  the  court 
refused  to  grant  a  new  trial ;  but  it  has  been  already  decided,  and  is 
too  plain  for  argument,  that  such  a  refusal  affords  no  ground  for  a 
writ  of  error.  The  judgment  of  the  court  below  is  therefore  affirmed, 
with  costs. 


John  H.  Clarke,  Administrator  of  Willard  W.  Wetmore,  Ap- 
pellant, v.  Henry  Mathewson,  Cyrus  Butler,  Edward  Cabrino- 
ton,  and  Samuel  Wetmore,  Appellees. 

12  P.  164. 

A  bill  of  revivor  is  but  a  continuation  of  the  original  suit;  and  if  die  plaintiff  was  competent 
to  sue  the  defendant  in  the  circuit  court,  his  administrator,  though  a  citizen  of  the  same 
State  as  the  defendant,  may  revive  it. 

Under  the  81st  section  of  the  Judiciary  Act,  (I  Stat?,  at  Large,  90,)  an  executor,  or  admin- 
istrator of  a  deceased  party,  has  power  to  prosecute  or  defend  an  action  by  or  against  the 
deceased,  without  regard  to  his  own  citizenship;  and  this  law  is  constitutional. 

Trr  case  is  stated  in  the  opinion  of  the  court 
Southard)  for  the  appellants. 
Tillmghast  and  Webster^  contra. 

[  •  170  ]     •  Story,  J.,  delivered  the  opinion  of  the  court. 

This  is  the  case  of  an  appeal  from  the  circuit  court  of  the 
district  of  Rhode  Island.  The  original  cause  was  a  bill  in  equity 
brought  by  Willard  W.  Wetmore,  deceased,  a  citizen  of  Connecticut, 
against  the  defendants,  Henry  Mathewson  and  others,  all  citizens  of 
Rhode  Island ;  for  an  account  upon  certain  transactions  set  forth  in 
the  bill,  and  with  a  prayer  for  general  relief.  After  the  cause  was  at 
issue  upon  the  hearing,  it  was,  by  agreement  of  the  parties,  ordered 
by  the  court  to  be  referred  to  a  master  to  take  an  account;  and  pend- 
ing the  proceedings  before  the  master,  the  intestate  died*  Adminis- 
tration upon  his  estate  was  duly  taken  out  by  the  present  plaintiff, 
John  H.  Clarke,  in  the  State  of  Rhode  Island ;  the  laws  of  Rhode 
Island  requiring  that  no  person  not  a  resident  of  the  State,  should 
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take  out  letters  of  administration ;  ajid  also  making  such  admii^isto^ 
tion  indispensable  to  the  prosecution  and  defence  of  any  suit  in  the 
State,  in  right  of  the  estate  of  the  intestate. 

Clarke  filed  a  bill  of  revivor  in  the  circuit  court,  in  June,  1834,  in 
which  he  alleged  himself  to  be  a  citizen  of  Rhode  Island,  and  admin- 
istrator of  Wetmore,  against  .the  defendants;  whom  he  alleged,  also, 
to  be  citizens  of  the  same  State.  So  that  it  w^s  apparent  upon  the 
face  of  the  record,  that  the  bill  of  revivor  was  between  citizens  of  the 
same  State.  Upon  motion  of  the  defendants,  at  the  November  term 
of  the  circuit  court,  a.  d.  1835,  the  court  ordered  the  bill  of  revivor 
to  be  dismissed  for  want  of  jurisdiction;  and  from  this  decretal  order, 
the  present  appeal  has  been  taken  by  the  appellant 

•  The  case,  as  it  was  decided  in  the  circuit  court,  is  xe-  [  *  171  ] 
ported  in  2  Sumner's  Rep.  262, 268 ;  and  the  ground  of  dis- 
missal was,  that  the  bill  of  revivor  was  a  suit  between  citizens  of  the 
same  State.  The  Judiciary  Act  of  1789,  c.  20,  §  ll,1  confers  original 
jurisdiction  upon  the  circuit  courts,  of  all  suits  of  a  civil  nature  at 
common  law  and  in  equity;  where  the  matter  in  dispute  .exceeds  the 
sum  or  value  of  $500,  and  the  United  States  are  plaintiffs  or  peti- 
tioners, or  an  alien  is  a  party ;  or  the  suit  is  between  a  citizen  of  the 
State  where  the  suit  is  brought,  and  a  citizen  of  another  State.  If, 
therefore,  the  present  had  been  an  original  bill  brought  between  the 
present  parties,  it  is  clear  that  it  could  not  have  been  maintained;  for, 
although  the  plaintiff  could  sue  in  autre  droit)  and  as  administrator 
of  a  citizen  of  another  State,  yet  the  suit  would  be  deemed  a  contro- 
versy between  him  and  the  defendants,  and  not  between  his  intestate 
and  the  defendants.  This  is  the  necessary  result  of  the  doctrine  held 
by  this  court  in  Chappedelaine  v.  Decheneaux,  4  Cranch,  306,  and 
Childress  v.  Emory,  8  Wheat.  642. 

The  circuit  court  treated  the  present  case  as  falling  within  the 
same  predicament.  In  this,  we  are  of  opinion  that  the  court  erred. 
The  bill  of  revivor  was,  in  no  just  sense,  an  original  suit ;  but  was  a 
mere  continuation  of  the  original  suit.  The  parties  to  the  original 
bill  were  citizens  of  different  States ;  and  the  jurisdiction  of  the  court 
completely  attached  to  the  controversy ;  having  so  attached,  it  could 
not  be  devested  by  any  subsequent  events ;  and  the  court  had  a 
rightful  authority  to  proceed  to  a  final  determination  of  it.  If,  after 
the  commencement  of  the  suit,  the  original  plaintiff  had  removed 
into,  and  become  a  citizen  of  Rhode  Island,  the  jurisdiction  over  the 
cause  would  not  have  been  devested  by  such  change  of  domicile.  So 
it  was  held  .by  this  court  in  Morgan's  Heirs  v.  Morgan,  2  Wheat  290^ 


1  1  Stats,  at  Large,  78. 
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297 ;  and  Mollan  v.  Torrance,  9  Wheat  537 ;  and  Dunn  v.  Clarke, 
8  Pet  1. 

The  death  of  either  party,  pending  the  suit,  does  not,  where  the 
cause  of  action  survives,  amount  to  a  determination  of  the  suit  It 
might  in  suits  at  common  law,  upon  the  mere  principles  of  that  law, 
have  produced  an  abatement  of  the  suit,  which  would  have  destroyed 
it.  But  in  courts  of  equity,  an  abatement  of  the  suit,  by  the  death 
of  a  party,  has  always  been  held  to  have  a  very  different  effect;  for 
such  abatement  amounts  to  a  mere  suspension,  and  not  to  a  deter- 
mination of  the  suit  It  may  again  be  put  in  motion  by  a  bill  of 
revivor,  and  the  proceedings  being  revived,  the  cause  pro- 
[  *  172  ]  ceeds  to  its  •regular  determination  as  an  original  bill.  The 
bill  of  revivor  is  not  the  commencement  of  a  new  suit,  but 
is  the  mere  continuation  of  the  old  suit  It  is  upon  a  ground  some- 
what analogous,  that  the  circuit  courts  are  held  to  have  jurisdiction 
in  cases  of  cross-bills,  and  injunction  bills,  touching  suits  and  judg- 
ments already  in  those  courts ;  for  such  bills  are  treated  not  strictly 
as  original  bills,  but  as  supplementary  or  dependent  bills,  and  so 
properly  within  the  reach  of  the  court ;  although  the  defendant  (who 
was  plaintiff  in  the  original  suit)  lives  out  of  the  jurisdiction.  A  very 
strong  application  of  the  doctrine  is  to  be  found  in  the  case  of  Dunn 
v.  Clarke,  8  Pet  1 ;  where  an  injunction  bill  was  sustained,  although 
all  the  parties  were  citizens  of  the  same  State ;  the  original  judg- 
ment, under  which  the  defendant  in  the  injunction  bill  made  title  as 
the  representative  in  the  realty  of  the  deceased,  having  been  obtained 
by  a  citizen  of  another  State,  in  the  same  circuit  court 

But  if  any  doubt  could,  upon  general  principles,  be  entertained 
upon  this  subject,  we  think  it  entirely  removed  by  the  31st  section 
of  the  Judiciary  Act  of  1789,  c.  20.  That  section  provides  that  where, 
in  any  suit  pending  in  the  courts  of  the  United  States,  either  of  the 
parties  shall  die  before  final  judgment,  the  executor  or  administrator 
of  such  deceased  party,  who  was  plaintiff,  petitioner,  or  defendant,  in 
^ase  the  cause  of  action  doth  by  law  survive,  shall  have  full  power 
to  prosecute  or  defend  any  such  suit  or  action  until  final  judgment, 
and  that  the  defendant  shall  be  obliged  to  answer  thereto  accordingly; 
and  the  court  before  whom  the  cause  is  depending,  is  empowered 
and  directed  to  hear  and  determine  the  same,  and  to  render  judgment 
for  or  against  the  executor  or  administrator,  as  the  case  may  require. 
Other  auxiliary  provisions  are  made  to  carry  this  enactment  into 
effect  Now,  in  this  section,  congress  manifestly  treat  the  revivor  of 
the  suit,  by  or  against  the  representative  of  the  deceased,  as  a  matter 
of  right,  and  as  a  mere  continuation  of  the  original  suit;  without  any 
distinction  as  to  the  citizenship  of  the  representative,  whether  he  be- 


JANUARY   TERM,   1838.  677 

Bradstreet  v.  Thomas.    12  P. 

tongs  to  the  same  State  where  the  cause  is  depending,  or  to  another 
State.  Of  the  competency  of  congress  to  pass  such  an  enactment 
under  the  constitution,  no  doubt  is  entertained.  The  present  case 
falls  directly  within  its  purview ;  and  we  are,  therefore,  of  opinion 
that  the  decree  of  the  circuit  court,  dismissing  the  bill  of  revivor, 
ought  to  be  reversed,  and  the  cause  remanded  to  the  circuit  court  for 
further  proceedings. 

I  take  this  opportunity  of  adding,  that  I  fully  concur  in 
all  the  *  reasoning  of  this  court  on  this  subject.  After  the  [  #  173  ] 
decision  had  been  made  in  the  circuit  court,  upon  more 
mature  reflection  I  changed  my  original  opinion ;  and  upon  my  ex- 
pressing it  in  the  circuit  court,  and  upon  the  suggestion  of  the  judges 
of  that  court,  the  case  has  been  brought  here  for  a  final  determination. 
I  hope  that  I  shall  always  have  the  candor  to  acknowledge  my  errors, 
in  a  public  manner,  whenever  I  have  become  convinced  of  them. 

2H.9;   16  H.  108;   17  H.  478;  20 II.  586;  24  11.195,460;   10  WaL  333;   14  W.  81 ; 

22  VV.  252;  9  0.542. 


Martha  Bradstreet,  Plaintiff  in  Error,  v.  Anson  Thomas. 

12  P.  174. 

Though  evidence  of  title,  when  admitted  and  examined,  might  fail  to  show  that  the  demand- 
ant, in  a  writ  of  right,  has  more  mere  right  than  the  tenant,  yet  it  is  error  to  reject  the  evi- 
dence; until  it  is  received,  it  cannot  be  compared  with  the  evidence  of  the  tenant,  and  it 
cannot  be  known,  judicially,  which  has  the  better  right 

Error  to  the  district  court  of  the  United  States  for  the  northern 
district  of  New  York,  in  a  writ  of  right,  wherein  the  plaintiff  was  de- 
mandant. 

Myer  and  Jones,  for  the  plaintiff  in  error. 
Beardsley,  for  the  defendant. 

Wayne,  J.,  delivered  the  opinion  of  the  court. 

We  will  direct  our  attention  to  a  single  point  in  this  cause,  because 
it  is  the  most  important  in  principle  and  practice,  and  is,  in  our  opin- 
ion, conclusive  of  the  judgment  which  this  court  must  render  upon 
this  writ  of  error. 

The  tenant  in  the  writ  of  right,  upon  the  trial  of  the  cause,  having 
given  his  evidence,  and  rested  his  cause  upon  it,  the  de- 
mandant, upon  *  the  court's  deciding  that  the  tenant  had  [  *  175  ] 
proved  enough  to  put  her  on  the  proof  of  the  wise  on  her 
part,  gave  certain  oral  testimony  in  support  of  her  right,  with  an  ex- 
emplification of  a  decree  of  the  court  of  chancery  in  the  State  of  -New 

57* 
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York,  under  the  seal  of  the  court  The  counsel  for  the  tenant  then 
inquired,  whether  the  demandant  intended  to  offer  any  hew  or  differ- 
ent evidence  from  that  heretofore  offered  by  her  in  other  trials  bad  in 
that  court  in  writs  of  right,  by  the  demandant  against  Henry  Hun- 
tington and  others,  for  other  portions  of  Cosby's  manor,  claimed  by 
the  demandant,  by  virtue  of  the  same  title-deeds  by  which  the  prem- 
ises in  question  were  claimed.  To  this  inquiry  the  demandant 
replied,  that  she  had  no  other  or  different  evidence ;  whereupon  the 
Counsel  for  the  tenant  objected  to  the  evidence,  which  he  then  under- 
stood was  to  be  offered  by  the  demandant ;  alleging  that  it  had  been 
given  in  evidence  on  former  trials,  in  writs  of  right,  between  the  de- 
mandant and  Henry  Huntington  and  others,  for  other  portions  of 
Cosby's  manor ;  and  had  been  solemnly  considered  on  a  motion  for 
a  new  trial  in  the  cause  of  the  said  demandant  against  Huntington ; 
and  that  it  was  then  decided  by  this  court,  that  the  evidence  of  the 
demandant  then  offered,  and  now  intended  to  be  offered,  in  nowise 
tended  to  establish  a  legal  title  to  any  portion  of  the  land  in  Cosby's 
manor,  now  in  controversy.  That  the  evidence,  therefore,  intended 
to  be  offered  by  the  demandant,  would  have  established  no  right  or 
title  in  her  to  the  premises  in  question ;  and  was  immaterial  and 
irrelevant.  Whereupon  the  said  judge  decided  that,  inasmuch  as  the 
evidence  to  make  out  the  asserted  title  of  the  demandant  to  these 
and  other  lots  in  Cosby's  manor,  had  been  frequently  examined  by 
him,  on  other  trials  in  behalf  of  the  said  demandant,  against  the 
tenants  of  land  in  Cosby's  manor,  whereby  he  had  become  faMy 
cognizant  of  the  same ;  and  that,  as  he  had  solemnly  considered  the 
same,  on  a  motion  for  a  new  trial,  in  the  case  of  Henry  Huntington, 
at  the  suit  of  the  demandant ;  and  had  come  to  the  conclusion  that 
the  said  evidence  tended  in  nowise  to  establish  a  legal  title  to  any 
portion  of  the  land  in  controversy  r  in  the  said  demandant  h«  was, 
therefore,  bound  to  overrule  the  same,  as  insufficient  in  law,  and 
therefore  immaterial  and  irrelevant.  The  demandant  excepted  to 
this  decision,  stating  she  would  offer  each  piece  of  her  testimony 
separately  and  in  succession  in  evidence  to  the  grand  assize*  As  they 
were  offered,  they  were  rejected  by  the  court. 

The  evidence  rejected  were  several  documents,  serving, 
[  *  176  ]  as  the  demandant  *  supposes,  to  establish  that  she  was  seised 
of  the  premises  in  question ;  and  as  each  was  presented  it 
was  overruled  by  the  court,  the  demandant  excepting  to  the  decision. 
Certain  facts  were  then  admitted  to  be  in  evidence,  not  embracing, 
however,  any  point  to  which  the  rejected  testimony  was  supposed  to 
apply ;  and  the  court  delivered  as  its  opinion  to  the  assize,  that  by 
the  practice  in  a  writ  of  right,  the  tenant  was  required  to  begin  by 
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offering  his  testimony.  That  this  role  seemed  to  imply  that  he  most 
adduce  some  testimony,  although  to  what  extent  ot  effect  seemed  not 
very  clear  from  any  treatise  in  this  antiquated  form  of  action.  In  this 
instance,  the  proof  adduced  by  the  tenant  did  not  show  title  or  pos- 
session  in  himself:  Still,  he  deemed  it  sufficient  to  put  the  demand- 
ant to  the  proof  of  her  seisin  or  better  title  in  herself;  and  she  having 
failed  to  give  such  proof,  was  not  entitled  to  recover ;  and  that  the 
grand  assize  ought,  therefore,  to  find  a  verdict  in  favor  of  the  tenant. 
To  this  charge  of  the  court  the  demandant  excepted.  This  state* 
ment,  it  seems  to  us,  shows  the  error  in  refecting  the  evidence.  If  the 
demandant  was  put  to  the  proof  of  her  seisin  or  better  title  before 
the  grand  assize,  who  were  sworn  to  say  which  of  the  parties  had  the 
"  mere  right  to  have  the  messuages  and  tenements,"  under  the  direo 
tion  of  the  court  as  to  the  law  applicable  to  the  facts,  the  demandant 
had  a  right  to  place  before  the  assize  all  the  evidence  which  she 
thought  would  tend  to  establish  her  right  of  property,  which  had  been 
ruled  to  be  competent  evidence  in  another  suit ;  against  the  compe- 
tency of  which,  nothing  was  objected  in  this  suit ;  and  the  assize  had 
a  right  to  have  such  evidence  before  them,  that  they  might  apply  to 
it  the  instructions  6i  the  court,  or  law  of  the  case,  without  which 
they  could  not  do  so.  Where  the  court  undertook  in  this  case  to 
give  what  it  said  was  the  law  of  the  case,  because  it  ruled  the  law 
upon  the  same  evidence  in  another  case,  rejecting  it  in  this,  we  have 
its  own  admission  that  the  evidence  was  competent  in  that  case,  and 
necessarily  was  competent  in  the  case  before  it ;  if  the  papers  offered 
were  authenticated  in  such  way  as  the  law  requires,  or  were  of  that 
class  which  do  not  need  official  authentication  as  proof  by  witnesses. 
No  objection  of  that  kind  was  made.  The  footing  upon  which  the 
rejection  of  the  evidence  is  put  by  the  court  is,  that  having  frequently 
examined  it  in  other  trials,  and  considered  it  on  a  motion  for  a  new 
trial,  in  the  case  of  Huntington  at  the  suit  of  the  demandant,  it  had 
come  to  the  conclusion  that  the  evidence  tended  in  nowise 
to  establish  a  legal  title  to  any  portion  of  the  land  *  in  con-  [  *  177  ] 
troversy,  in  the  demandant.  Nothing  was  said  of  its  inad- 
missibility. The  evidence  was  excluded  upon  the  ground  of  past 
adjudication,  upon  the  court's  declaration  of  that  fact,  without  record 
evidence  of  any  such  verdict  or  judgment.  There  is  a  safer  reposi- 
tory of  the  adjudications  of  courts,  than  the  remembrance  of  judges ; 
and  their  declarations  of  them  is  no  proof  of  their  existence.  But  in 
what  way  is  it  attempted,  in  argument,  to  maintain  the  correctness 
of  the  rejection  of  this  evidence  ?  The  learned  counsel  of  the  tenant, 
in  his  very  able"  argument  in  support  of  it,  says  it  was  rightly  rejected, 
because  it  did  not  prove,  nor  tend  to  prove,  that  the  demandant  was 
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seised  of  the  premises  in  question ;  that  the  deed  which  made  the 
first  link  in  the  chain  of  the  demandant's  title  was  void ;  and  con- 
tinuing his  analysis  of  the  rejected  testimony  through  all  the  chain, 
from  Ten  Eyck's  deed  to  its  last  link,  Mrs.  Livius's  will,  he  argues 
that  in  no  event  can  the  demandant  show  that  seisin  in  herself  which 
will  oust  the  tenant  May  not  the  demandant  very  well  reply,  how 
do  you  obtain  your  knowledge  and  come  to  your  conclusion  upon 
ray  title  ?  Is  it  upon  evidence  in  the  cause,  or  upon  that  which,  at 
your  instance,  was  rejected  as  evidence  ?  If  the  latter,  can  it  be  used 
upon  an  exception  to  its  rejection  in  a  trial,  upon  a  writ  of  error,  sued 
out  by  the  demandant  to  overrule  that  rejection,  in  order  that  it  may 
be  given  as  evidence  in  another  trial  in  the  court  below,  to  show 
what  will  be  the  legal  effect  of  that  evidence  upon  the  demandant's 
title  ?  The  object  of  the  writ  of  error  is  to  make  these  rejected  pa- 
pers evidence ;  and  until  they  are  so  made,  they  cannot  be  used  for 
any  purpose.  This  court  cannot,  nor  can  the  court  below,  judicially 
know  what  the  legal  effect  of  these  papers  will  be  upon  the  demand- 
ant's title,  until  they  have  been  below  as  evidence ;  and  the  error  in 
rejecting  them  arose  from  the  court's  not  having  discriminated  at  the 
moment  between  judicial  evidence  of  a  fact,  and  the  knowledge 
which  it  personally  had  of  that  fact  in  the  course  of  its  administra- 
tion of  the  law. 

We  purposely  abstain  from  considering  any  other  point  in  the 
argument  of  the  counsel  for  the  tenant,  as  we  could  not  do  so  with- 
out discussing  the  rights  of  the  parties,  which  are  not  put,  by  any 
exceptions  on  this  record,  before  this  court 

Baldwin,  J,,  dissented. 

Thompson,  J.,  did  not  sit  in  this  case. 

16  P.  817;  8  H.  586. 


Joseph  8.  Clarke  and  Richard  S.  Briscoe,  Appellants,  v.  William 

G.  W.  White,  Appellee. 

12  P.  178. 

Relief  by  delivering  up  instruments  is  qnite  distinguishable  from  relief  by  specific  perform- 
ance of  an  executory  contract. 

The  dobtor,  who  agrees  to  pay  a  less  sum  in  discharge  of  a  contract  for  a  greater,  most  pay 
punctually,  for  until  performance,  the  creditor  is,  in  general,  not  bound. 

Fraud,  practised  on  others,  can  have  no  influence,  except  as  evidence  of  a  connected  scheme 
of  fraud,  and  then  it  must  appear  the  complainant  was  embraced  in  and  suffered  by  it. 

The  rule  which  cuts  off  secret  agreements  to  give  advantages  to  particular  creditors  for 
coming  into  compositions,  has  no  application  to  cases  where  each  creditor  made  his  owa 
bargain  and  got  the  best  terms  he  could. 
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The  appellee  filed  his  original  and  supplemental  bill  in  the  circuit 
court  for  the  District  of  Columbia,  to  compel  the  appellants  to  deliver 
up  to  him  certain  notes,  made  by  the  appellee,  payable  to  the  appel- 
lants or  order,  in  pursuance  of  an  agreement  for  the  extinguishment 
of  these  notes  by  a  composition.  The  bill  averred  that,  on  execution 
of  the  contract  of  composition,  before  the  notes  became  payable,  the 
appellee  delivered  to  the  appellants  the  goods  agreed  upon  as  the  con- 
sideration for  relinquishing  the  notes,  but  the  appellants  refused  to 
deliver  up  the  notes,  and  had  negotiated  three  of  them  to  bond  fide 
holders  for  value,  whereby  the  appellee  had  been  forced  to  pay  their 
contents ;  and  it  prayed  that  the  appellants  might  be  decreed  to  repay 
this  amount,  and  to  deliver  up  the  residue  of  the  notes.  The  partic- 
ular allegations  in  the  bill  and  answer,  and  also  so  much  of  the  evi- 
dence as  was  material,  are  detailed  in  the  opinion  of  the  court 

Hoban  and  Jones,  for  the  appellants. 
Marbury  and  Key,  for  the  appellee. 

*  Cateon,  J.,  delivered  the  opinion  of  the  court.  [  *  187  J 

The  appellants  contend  the  decree  should  be  reversed, 
and  the  bill  dismissed,  upon  various  propositions  of  law  and  fact. 

1.  It  is  insisted :  "  The  complainant  has  laid  no  ground  in  his  bill 
for  equitable  relief.  Neither  the  agreement  itself,  as  alleged  in  the 
bill,  nor  any  of  the  collateral  circumstances,  being  of  a  nature  to  call 
for  a  specific  performance  in  equity." 

The  doctrine  of  specific  performance  has  reference,  ordinarily,  to 
executory  agreements  for  the  conveyance  of  lands,  and  is  rarely  ap- 
plied to  contracts  affecting  personal  property.  2  Story's  Eq.  26,  36. 
Nor  is  relief  sought  by  the  complainant  on  this  head  of  jurisdiction. 
To  incumber  the  case  made  by  the  pleadings  with  doctrines  foreign 
to  the  subject-matter  litigated,  would  tend  to  confound  principles  in 
their  nature  dissimilar  and  separate.  The  relief  prayed  is  the  delivery 
to  the  complainant  of  instruments  to  which  he  is  entitled.  2  Story's 
Eq.  12.  Not  the  execution  of  an  executory  contract,  further 
•  than  to  decree  the  amount  he  has  been  compelled  to  pay  [  *  188  ] 
to  Clagett  and  Washington,  which  is  an  incident  to  the 
exercise  of  jurisdiction  that  coerces  the  delivery  of  the  instruments. 

So  material  a  part  of  the  transaction  being  clearly  within  the  juris- 
diction of  the  court,  it  will  of  course  end  the  cause,  without  sending 
the  parties  to  law  as  to  part,  having  granted  relief  for  part. 

2.  It  is  assumed :  "  But  whatever  the  terms  or  the  nature  of  the 
composition,  and  however  fit  it  may  be,  in  its  own  nature,  for  specific 
performance  in  equity,  the  whole  of  the  complainant's  equity  is 
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tepelled  by  a  countervailing  equity  in  defendants,  from  his  promise 
as  one  of  their  concomitant  inducements  to  the  composition  to  pay 
the  full  amount  of  the  debt,  when  able  to  do  so,  and  from  the  fact, 
both  averred  and  proved,  that  he  was  able  to  pay  the  whole  debt. 
Did  the  complainant,  White,  promise  to  pay  the  fall  amount  of  the 
debt  when  he  was  able  to  do  so,  and  by  this  means,  induce  the  re* 
spondents  to  make  a  composition  then  to  receive  seventy  cents  in  the 
dollar,  as  partial  payment  ?  If  this  was  the  contract,  and  the  com- 
plainant was  able  to  pay  the  full  amount  at  the  time,  he  was  imme- 
diately bound  for  the  thirty  cents  in  the  dollar  in  addition ;  and  the 
respondents  are  entitled  either  to  have  the  bill  dismissed,  so  that  they 
may  enforce  the  contract  at  law  for  the  balance  due,  or  they  must 
have  administered  to  them  in  equity  the  same  relief,  by  a  decree  for 
the  thirty  per  cent ;  founded  on  the  familiar  rule,  that  be  who  seeks 
equity  must,  as  a  condition,  do  equity  to  the  respondents,  before  the 
relief  can  be  granted.  We  must,  therefore,  inquire  what  the  contract 
was.  The  bill,  in  substance,  alleges  that  the  aggregate  amount  se- 
cured by  the  notes  prayed  to  be  surrendered  was  $7,141.42 ;  that  the 
notes  were  not  due  when  the  composition  was  made ;  that  the  parties 
entered  into  an  agreement  to  anticipate  the  period  of  credit  on  them, 
by  which  White  undertook  to  deliver  to  Clarke  and  Briscoe,  and  they 
agreed  to  receive  of  White,  goods  and  merchandise,  in  full  payment 
of  the  sum  due,  at  the  rate  of  seventy  cents  in  the  dollar,  estimating 
the  goods  then  in  White's  store  at  the  prices  marked  on  them  as  cost 
prices ;  that  the  goods  were  delivered  in  discharge  of  the  debt ;  and 
the  notes,  as  evidences  of  it*  were  to  be  surrendered  to  White,  on  the 
delivery  of  the  goods* 

To  this  specific  allegation  it  is  answered :  "  These  defendants  deny 
that  they  did  make  the  agreement  with  complainant  respecting  the 
compromise  of  their  claim  against  the  complainant,  and  the 
[  *  189  }  *  cancelling  of  said  notes  in  the  terms  and  upon  the  condi- 
tions set  forth  in  said  bill ;  but  they  admit  and  aver,  that 
about  the  time  mentioned  in  said  bill,  in  consequence  of  hearing  the 
complainant  had  failed  in  business,  and  was  compromising  with  bis 
creditors,  a  conversation  and  arrangement  did  take  place  between  the 
defendant,  Clarke,  and  the  complainant,  in  which  said  defendant 
asked  him  upon  what  terms  the  complainant  would  settle  the  whole 
claim  of  the  defendants,  not  merely  on  what  terms  he  would  settle 
the  amount  of  said  notes ;  upon  which  complainant  offered  to  settle 
it  at  sixty  cents  in  the  dollar,  and  pay  in  goods.  Said  defendant, 
Clarke,  answered  that  he  understood  complainant  had  compromised 
with  other  of  his  creditors  at  seventy  cents  in  the  dollar,  and  hoped 
complainant  would  not  think  of  putting  off  the  defendants  with  less ; 
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and  complainant  at  length  agreed  to  pay  defendants,  in  goods,  tbe 
whole  amount  of  their  claim;  at  the  rate  of  seventy  cents  in  the  dollar, 
and  pay  the  balance,  viz :  thirty  per  cent,  when  he  was  able ;  but 
insisted  that  they  should  take  the  goods  in  masses,  without  selection, 
as  they  lay  upon  the  shelves ;  which  was  finally  agreed  to  by  defend- 
ant, Clarke ;  nor  was  it  till  after  the  arrangement  had  been  so  agreed 
on  between  themselves,  that  any  thing  was  said  between  them  about 
the  defendants'  getting  up  and  cancelling  the  complainant's  notes ; 
but  afterwards,  they  admit  a  conversation  on  that  subject  did  ensue 
between  defendant,  Clarke,  and  the  complainant,  in  which  it  was 
understood  and  arranged  between  them  that,  upon  the  settlement  of 
the  defendants'  whole  claim,  by  paying  the  same  in  goods  at  the  rate 
of  seventy  cents  in  the  dollar,  the  defendants  should  get  in  and  can- 
cel said  notes ;  not  upon  the  settlement  in  that  mode  of  the  amount 
of  the  notes  merely ;  such  was  not  the  understanding  of  the  parties, 
at  least  of  either  of  these  defendants ;  but  the  true  amount  of  their 
just  claim  against  the  complainant,  the  amount  understood  by  de- 
fendant, Clarke,  at  the  time,  was  not  the  aggregate  amount  of  tHe 
notes  merely,  but  of  the  original  invoice,  in  liquidation  of  the  amount 
of  which,  with  a  deduction  of  five  per  cent.,  the  notes  had  been  given ; 
and  inasmuch  as  that  deduction  had  been  allowed  upon  the  faith  and 
confidence  alone  of  the  complainant's  said  pledge  and  assurance  to 
pay  the  said  notes,  punctually,  as  aforesaid ;  and  as  he  had  totally 
failed  to  comply  with  said  pledge  and  assurance,  these  defendants 
considered  that,  in  equity,  indeed,  in  strict  justice,  they  were  entitled 
to  the  amount  of  the  invoice,  without  such  deduction." 

Whether  the  thirty  per  cent  in  addition,  is  due  to  the 
appeDants  #by  the  contract,  depends  on  the  evidence ;  the  [  •  190  ] 
answer  admits  the  agreement  of  composition  to  be  truly  set 
out  in  the  bill,  so  far  as  it  is  set  forth ;  but  insists,  that  so  much  of  it 
as  stipulated  for  the  full  payment  of  the  notes  when  the  complainant 
was  able,  is  omitted.  The  rule  in  such  case  is :  "If  the  answer  of 
the  defendant  admits  a  fact,  but  insists  on  matter  by  way  of  avoid- 
ance, the  complainant  need  not  prove  the  fact  admitted,  but  the 
defendant  mufffc  prove  the  matter  in  avoidance."  Dyer,  108.  The 
defendants  adduced  no  evidence,  tending  in  the  slightest  degree  to 
establish  the  statement  in  the  answer.  The  complainant,  however, 
proceeded  to  prove  the  contract  by  different  witnesses,  to  be  such 
(and  no  other)  as  tbe  bill  alleges  it  to  have  been.  We  give  extracts 
from  the  depositions  of  two  of  his  witnesses. 

u  Do  you  or  do  you  not  remember  a  compromise  made  between 
the  complainant  and  the  defendants,  Clark  and  Briscoe,  relative  to 
the  payment  of  a  certain  debt  due  from  the  said  complainant  to  the 
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Baid  defendants  ?  If  yea,  state  the  subject  of  the  said  compromise, 
and  the  terms  of  it." 

"  To  the  second.  I  do.  The  claim  was  for  the  original  purchase 
made  of  Clarke  and  Briscoe,  by  complainant,  in  1832;  and  the  agree- 
ment was  to  pay  the  notes  given  for  that  purchase,  by  giving  them 
goods  at  seventy  cents  in  the  dollar,  at  the  prices  which  they  were 
marked  as  having  cost.  Mr.  Clarke  made  the  agreement.  He  was 
to  commence  at  any  part  of  the  store  he  chose,  and  take  the  goods  as 
they  came,  till  his  claim  was  satisfied.  Some  of  the  notes  had  been 
passed  away  by  Clarke  and  Briscoe.  These  they  were  to  take  up, 
and  return  with  the  other  notes,  to  Mr.  White,  as  soon  after  the  goods 
were  delivered  as  he  could  get  them.  There  were  no  engagements, 
so  far  as  I  know,  to  pay  the  balance  of  thirty  per  cent  at  any  time. 
I  was  present  when  the  bargain  was  made.  They  took  the  goods 
upon  those  terms,  to  the  full  amount  of  their  claim,  except  one  dol- 
lar and  forty-one  cents." 

"  To  the  second.  I  recollect  Mr.  Clarke's  coming  into  Mr.  White's 
store,  and  wishing  to  know  in  what  way  they  would  settle.  The 
result  of  their  conversation  was,  that  Mr.  White  should  give  him 
seventy  cents  in  the  dollar,  in  goods,  for  the  amount  of  his  claim. 
The  claim  was  for  the  balance  due  to  Clarke  and  Briscoe,  for  the 
purchase  of  a  stock  of  goods  made  of  them  by  Mr.  White,  in  1832. 
The  terms  of  the  compromise  were,  that  Mr.  Clarke  should  com- 
mence at  any  part  of  the  store  where  he  chose,  and  go  on 
[  *  191  ]  taking  *  all  the  goods  as  they  came,  till  he  got  the  full 
amount  of  his  claim,  at  seventy  cents  in  the  dollar,  at  the 
price  which  the  goods  were  marked  to  have  cost.  Mr.  Clarke  was  to 
deliver  up  to  Mr.  White  the  notes  which  remained  unpaid  for  the 
purchase  in  1832." 

The  assumption,  therefore,  that  the  complainant's  equity  is  repelled 
by  the  countervailing  equity  of  the  defendants,  because  of  the  prom- 
ise to  pay  the  full  amount  of  the  debt  when  complainant  was  able ; 
cannot  be  sustained. 

It  is,  third  and  fourth,  assumed,  that  "  A  composition  of  a  failing 
trader  with  his  creditor,  being  strictissimi  juris,  must  be  fulfilled  by 
the  debtor  to  the  letter ;  and  any  failure  in  complying  with  its  terms, 
in  a  minute  particular  on  his  part,  however  far  he  may  go  in  part 
performance,  vitiates  and  annuls  the  whole  composition. 

"  According  to  the  complainant's  own  showing,  he  has  failed  to 
fulfil  the  composition  in  terminis  ;  and  he  has,  to  this  day,  something 
further  to  do  in  order  to  fulfil  it ;  yet  he  has  not  even  been  decreed 
to  fulfil  it" 

It  is  generally  true,  in  cases  of  composition,  that  the  debtor  who 
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agrees  to  pay  a  less  sum  in  discharge  of  a  contract,  must  pay  punc- 
tually ;  for,  until  performance,  the  creditor  is  not  bound.  The  reason 
is  obvious ;  the  creditor  has  the  sole  right  of  modifying  the  first  con- 
tract, and  of  prescribing  the  conditions  of  its  discharge;  if  the 
agreement  for  composition  stipulates  for  partial  payment,  and  the 
debtor  fails  to  pay,  the  condition  to  take  part  is  broken,  the  second 
contract  forfeited,  and  no  bar  to  the  original  cause  of  action.  16 
Ves.  374. 

It  will  be  necessary  to  examine  whether  any  question  is  raised  to 
which  the  principle  can  be  applied.  We  have  seen  there  is  no  evi- 
dence sustaining  the  claim  for  thirty  per  cent,  on  the  $7,141.42, 
adjusted  by  the  composition ;  but  it  is  also  insisted  by  the  answer, 
that  if  White  failed  to  pay  punctually  for  the  goods  purchased  from 
C.  and  B.  in  1832,  he  then  contracted  to  pay  five  per  cent,  in  addi- 
tion, on  the  invoice  in  liquidation  of  which  the  notes  were  given. 

The  averment  is,  independent  of  any  allegation  in  the  bill,  very 
improbable  in  itself,  and  not  sustained  by  the  slightest  proof.  We 
take  it,  therefore,  no  such  agreement  was  made. 

At  the  time  the  goods  were  delivered,  through  inadvertence,  one 
dollar  forty-one  cents  remained  due  to  Clarke  and  Briscoe.  When 
White  discovered  it,  he  offered  to  pay  the  amount,  which 
the  respondents  *  refused  to  receive.  The  fact  is  set  forth  [  *  192  ] 
in  the  bill,  but  not  noticed  in  the  answer.  If,  however,  an 
issue  had  been  taken  upon  it,  we  think  the  mistake  of  a  character  too 
trivial  to  deserve  notice;  the  defendants  disregarded  it  when  the 
goods  were  in  a  course  of  delivery,  and  admitted  the  contract  of 
composition,  to  the  amount  of  seventy  cents  in  the  dollar,  to  be  dis- 
charged ;  and  so  this  court  holds. 

White's  compliance  will,  therefore,  bear  the  test  of  all  the  legal 
strictness,  supposed  in  argument  to  apply  in  cases  of  performing  con- 
tracts of  composition. 

Fifth  and  sixth,  it  is  insisted :  — 

"  There  is  no  evidence  in  the  cause  competent  and  sufficient  to 
overrule  so  much  of  the  answer  as  denies  the  agreement  for  compo- 
sition, alleged  in  the  bill ;  and  avers  a  materially  different  agreement." 

"  Taking  the  terms  of  the  composition  to  be  such  as  the  answer 
avers  and  puts  in  the  place  of  what  it  denies,  there  appears  a  still 
more  important,  palpable,  and  fatal  breach  of  its  terms  on  the  part  of 
complainant" 

We  reply,  that  the  evidence  is  competent,  and  amply  sufficient  to 
overrule  the  parts  of  the  answer  responsive  to  the  bill ;  and  that  the 
terms  of  the  composition  were  not  such  as  the  answer  avers. 
vol.  xn.  58 
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Seventh)  it  is  insisted :  — 

"  The  actual  frauds  which  the  answer  charges,  in  the  elaboration 
of  the  scheme  of  artificial  and  feigned  failure  and  insolvency,  for  de- 
frauding the  creditors  of  their  dues,  and  overreaching  them  with 
unfair  compositions,  under  deceitful  pretexts,  are  fully  made  out  in 
proof;  and  are  sufficient,  and  more  than  sufficient,  to  set  aside  the 
complainant's  composition  with  the  defendants;,  and  every  composi- 
tion with  his  other  creditors." 

This  being  the  ground  upon  which  most  reliance  was  placed  to 
make  out  the  defence,  it  is  due  to  the  argument  that  we  examine  the 
point  in  the  form  it  has  been  presented  for  the  appellants ;  and  con- 
sequently, that  some  attention  be  bestowed  on  the  evidence  tending 
to  prove  fraudulent  conduct  in  the  appellee,  without  nicely  discrimi- 
nating how  far  it  applies  to  the  cause  made  by  the  pleadings.  It  is 
contended,  that  the  correspondence,  the  attempts  at  composition  with 
the  Baltimore  merchants,  and  the  agreements  with  them  and  others, 
furnish  evidence  of  a  fraudulent  intent  in  the  appellee  to  alarm  and 
overreach  his  creditors  generally,  thereby  to  draw  them  into 
[  *  193  ]  compositions  *  at  low  rates,  by  deceitful  pretexts ;  which 
position,  it  is  assumed,  is  fully  made  out  in  proof;  and  that 
the  appellants  were  victims  to  the  common  fraud  and  subterfuge  is  a 
fair  inference ;  at  all  events,  if  actual  fraud  does  not  appear,  that  it  is 
evident  the  complainant  did  not  come  into  court  with  an  unaffected 
conscience ;  in  which  case  he  cannot  call  upon  the  active  power  of 
the  court  for  relief;  that,  in  the  phrase  of  early  times,  the  complain- 
ant must  come  into  equity  with  clean  hands. 

If  any  deception  was  practised  whereby  the  appellants  were  drawn 
into  a  losing  bargain,  and  a  sacrifice  of  thirty  per  cent,  of  their  just 
demand,  the  court  could  not,  consistently  with  the  principle  referred 
to,  afford  its  active  aid  to  the  complainant.  But,  if  it  be  assumed 
that  a  court  of  equity  can  refuse  relief  because  the  complainant,  in 
settling  with  other  creditors  imposed  on  them,  and  hence  his  con- 
science is  affected,  the  assumption  must  be  rejected  as  unsound. 
Such  extraneous  dealings  are  not  within  the  issue,  and  do  not  belong 
to  the  cause,  further  than  they  can  be  connected  with  the  transaction 
as  evidence  of  a  connected  system  of  fraud,  to  produce  alarm  and 
action  on  the  part  of  these  particular  creditors. 

To  press  further  the  principle,  that  a  complainant  must  come 
into  a  court  of  equity,  when  he  asks  its  aid,  with  a  clear  conscience, 
would  be  assuming  an  unlimited  and  undefined  discretion  to  dis- 
miss the  bill,  not  for  want  of  equity  in  the  allegations  and  corre- 
sponding proof,  but  because  of  the  bad  conduct  in  life  and  character 
of  the  complainant. 
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The  true  rule  is :  "If  the  person  against  whom  fraud  is  alleged, 
should  be  proved  to  have  been  guilty  of  it  in  any  number  of  instances. 
8till9  if  the  particular  act  sought  to  be  avoided  be  not  shown  to  be 
tainted  with  fraud,  it  cannot  be  affected  with  the  other  frauds,  un- 
less in  some  way  or  other  it  be  connected  with  or  form  a  part  of 
them."     Conard  v.  Nicoll,  4  Pet  297. 

Testing  the  force  and  effect  of  the  evidence,  with  this  explanation 
of  the  rule,  in  virtue  of  which  it  is  sought  to  give  it  effect,  and  what 
does  it  establish  ?  For  years  before  the  fall  of  1833,  when  the  trans- 
actions we  are  investigating  took  place,  the  complainant,  White, 
had  been  a  retail  dry  goods  merchant  in  Washington  city,  of  reputed 
opulence,  and  decidedly  good  credit.  In  1833,  the  city  business  was 
depressed,  and  the  sales  reduced,  compared  with  former  years ;  the 
retailers  generally  bought  light  stocks  for  the  fall  trade,  predicting 
pressure  in  the  money  market  and  difficult  times.  White,  on  the 
contrary,  purchased  much  larger  than  usual,  asserting  it  as 
his  opinion,  *  that  trade  would  assume  its  usual  vigor,  and  [  *  194  ] 
that  the  ordinary  quantity  of  goods  would  be  needed  dur- 
ing the  then  approaching  long  session  of  congress ;  his  fall  purchases 
amounted  to  near  $34,000,  and  added  to  those  of  the  spring  made 
$47,857.  In  the  previous  year  (1832)  he  had  purchased  $33,892 
worth  of  goods  for  his  stores,  having  one  in  Georgetown  also.  It  is 
insisted  that  these  large  purchases  were  made  with  a  prospective 
view  to  a  failure,  and  compositions  at  30  and  50  per  cent,  discount, 
the  complainant  at  the  same  time  being  perfectly  solvent  in  fact 
That  purchasing  largely  was  an  elaborated  scheme,  with  a  view  to 
future  and  feigned  insolvency,  designed,  on  the  part  of  White,  to 
overreach  his  creditors,  it  is  difficult  to  believe.  His  exertions  to 
maintain  his  credit  after  his  first  notes  were  dishonored,  and  to  quiet 
the  Baltimore  creditors,  whose  suspicions  had  been  awakened  from 
his  heavy  purchases  in  September,  could  not  well  have  been  more 
earnest,  active,  or  ingenious ;  and  this,  up  to  the  time  when  the  Bal- 
timore creditors,  by  a  bill  of  injunction,  restrained  complainant  from 
proceeding  in  his  business,  and  which  prostrated  his  credit  and  char- 
acter to  such  a  degree  as  to  render  a  failure  inevitable  had  the  means 
of  payment  been  ample,  as  they  are  asserted  to  have  been. 

It  it  probable  that  the  appellant  was  insolvent,  and  knew  the  fact 
to  be  so  when  be  made  the  fall  purchases  of  1833,  and  that  he  incur- 
red the  dangerous  risk  of  so  large  an  overtrading  in  the  hope  that 
chance  and  a  desperate  effort  might  save  him ;  that  if  he  must  fail, 
it  would  not  be  material  for  what  amount  he  failed,  if  he  had  the 
goods  on  hand,  or  their  proceeds,  should  they  be  sold  when  the  event 
happened     This  certainly  was  bad  faith,  if  true,  in  reference  to  the 
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creditors  from  whom  the  stock  of  goods,  for  1833,  had  been  purchased ; 
bat  how  it  could  affect  the  respondents,  who  had  the  previous  year 
trusted  White,  on  long  credits  cannot  be  perceived ;  they  received 
payment  out  of  the  goods  thus  obtained  to  the  amount  of  70  per  cent.; 
and  in  this  aspect  of  the  alleged  fraud,  by  complainant  on  the  whole- 
sale dealers,  the  appellants  surely  have  no  just  grounds  to  complain. 

But  the  merits  of  the  defence,  it  is  earnestly  urged,  rest  on  the 
question,  whether  the  appellee  was  solvent  and  able  to  pay  his  whole 
debts  at  the  date  of  the  composition  and  contract  to  take  a  part  On 
this  head  the  evidence  is  tolerably  satisfactory ;  an  account 
[  *  195  ]  of  White's  *  means  and  liabilities  was  demanded  of  him  by 
the  Baltimore  creditors  as  early  as  the  3d  of  December,  1833, 
which  was  furnished,  and  is  no  doubt  substantially  correct,  at  least 
so  the  creditors  treated  it,  and  nothing  is  found  in  the  record  to  dis- 
prove the  statement  That  he  owed  the  debts  there  set  forth  is  cer- 
tain, and  that  he  had  the  means  to  meet  them  is  very  improbable,  as 
the  creditors  instituted  and  exercised  a  scrutiny  not  likely  to  over- 
look secreted  property;  and  money,  there  can  be  no  doubt,  there  was 
none,  for  the  complainant,  in  good  faith,  seems  to  have  discharged 
many  of  his  bank  debts,  with  others,  to  the  extent  of  all  the  cash  he 
could  command,  amounting  to  $12,000,  during  the  months  of  Octo- 
ber and  November,  1833. 

This  brings  us  to  the  debts  and  means  of  payment  On  the  3d  of 
December,  the  complainant  owed  in  Baltimore  $15,155 ;  in  Phila- 
delphia, (14,416 ;  in  New  York,  $10,764 ;  and  in  Washington  city, 
$9,251 ;  in  all,  $49,586. 

The  means  of  payment  were  the  stocks  of  goods  in  Washington 
and  Georgetown,  $26,500;  good  debts,  $2,446;  doubtful  debts, 
$2,533 ;  the  aggregate  of  active  means,  $31,449. 

Real  estate,  $4,000;  household  furniture,  $1,750;  these  items 
added  to  the  goods  and  debts,  make  $37,229  worth  of  property. 

Then  there  were  exhibited  bad  debts,  due  to  the  complainant, 
amount,  $10,165.  On  these  desperate  debts  no  business  man  could 
place  any  reliance,  and  they  are,  therefore,  disregarded  by  the  court 
when  estimating  the  available  property  of  the  appellee ;  and  the  same 
might,  with  something  of  safety,  be  assumed  of  the  item  consisting 
of  household  goods ;  the  idea  that  the  wealthy  wholesale  dealer  will 
strip  the  family  of  his  unfortunate  retail  customer  of  their  beds,  fur- 
niture, and  utensils,  has  no  place  in  the  mercantile  transactions  of 
this  country.  Retaining  this  item,  however,  and  the  complainant 
had  25  per  cent  less  property  than  the  amount  of  the  demands 
against  him,  and  of  course  could  not  have  paid  more  than 
[  *  196  ]   75  per  cent    The  fourth  of  *  $49,586  (the  aggregate  of  the 
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debts)  is  $12,396 ;  the  property  in  hand  ($37,229)  deducted  from  the 
indebtment,  shows  an  excess  of  debts  over  means  of  $12,357. 

This  state  of  facts  had  been  exposed  to  the  creditors  of  the  appel- 
lee, on  the  3d  of  December,  ai  d  Clarke  and  Briscoe  applied  for  an 
adjustment  on  the  29th  of  the  month ;  of  course,  they  were  familiar 
with  it,  and  they  made  no  inquiry  for  information,  and  no  demand 
for  more  than  70  per  cent 

The  notes  of  appellants  were  not  due,  and  they  were  obviously 
and  very  justly  impressed  with  the  belief  that  the  debt  would  be  lost 
if  White  did  not  compound  it;  he  was  urged  by  them  to  deliver 
goods  to  cover  70  per  cent. ;  this  he  at  first  declined,  and  offered  60 ; 
but,  on  being  reminded  that  others  had  received  payment  at  the  rate 
of  70  per  cent,  he,  with  obvious  reluctance,  assented. 

But  more  than  70  per  cent  was  received  by  Clarke  and  Briscoe, 
because  their  notes  were  not  then  due.  They  pressed  the  debtor  to 
the  highest  rate  of  composition  he  was  able  to  pay  consistently  with 
his  duty  to  the  other  creditors;  and,  considering  the  nature  of  his 
means,  and  that  he  discharged  this  demand  with  the  most  available 
means,  it  was  probable  that  equal  justice  could  not  be  done  to  others. 

These  prominent  and  controlling  facts  repel  the  idea  of  a  feigned 
insolvency,  or  that  the  appellants  were  overreached  by  deceitful  de- 
vices. 

The  evidence  tending  to  prove  unfair  conduct  on  the  part  of  the 
appellee,  in  reference  to  his  creditors  in  Baltimore,  &c.,  had  little  in- 
fluence on  the  appellants,  as  we  apprehend ;  how  far  it  extended  it 
is  difficult  to  ascertain.  Be  this  however  as  it  may,  they  having  re- 
ceived their  full  proportion  of  the  appellee's  property,  have  no  right 
to  resist  the  prayer  for  relief,  even  had  the  composition  been  made  in 
subservience  to  an  unfair  but  extraneous  influence,  growing  out  of 
the  transactions  with  the  other  creditors,  who  were  separately  seek- 
ing payment  In  equity,  as  at  law,  fraud  and  injury  must  concur  to 
furnish  ground  for  judicial  action  $  a  mere  fraudulent  intent,  unac- 
companied by  any  injurious  act,  is  not  the  subject  of  judicial  cogni- 
zance. Truly,  there  are  strong  grounds  of  suspicion,  but  fraud  ought 
not  to  be  conceived,  it  must  be  proved  and  expressly  found.  Conard 
v.  Nicoll,  4  Pet  297 ;  United  States  v.  Arredondo,  6  Pet  716. 

*  Again,  it  is  contended  that  the  appellant  did  not  receive  [  *  197  ] 
their  due  proportion  of  the  means  of  payment  at  the  appel- 
lee's command,  when  the  composition  was  made ;  .because  he  held  a 
lot  with  valuable  improvements  thereon,  in  Washington  city,  in  the 
name  of  his  brother,  by  a  conveyance  purporting  to  be  in  trust  for 
appellee's  three  infant  children;  which  deed,  it  is  insisted,  is  pre- 
tended, covinous  and  void,  both  in  law  and  fact,  in  so  far  as  it  affects 
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the  appellants  and  other  creditors ;  that  being  thus  void,  it  furnishes 
almost  conclusive  evidence  of  an  intended  fictitious  failure,  at  the 
time  the  goods  were  purchased  from  the  appellants,  in  1832,  and  for 
which  the  notes  sought  to  be  enjoined  were  given. 

Much  stress  has  been  laid  upon  this  transaction,  as  somewhat  of 
an  independent  ground  of  defence  in  the  pleadings,  and  also  in  the 
arguments  presented  for  the  appellants ;  we  therefore  deem  it  a  duty 
to  bestow  upon  this  particular  question  a  corresponding  degree  of 
attention. 

The  facts  it  rests  upon,  appear  by  the  trost  deed,  and  the  deposi- 
tion of  the  grantor,  John  A.  Smith. 

The  lot  was  formerly  the  property  of  Daniel  Brent,  and  was  sold 
early  in  1829,  as  part  of  his  property,  by  John  A.  Smith,  appointed 
trustee  of  Brent's  estate,  under  an  insolvent  act ;  at  which  sale  Wil- 
liam G.  W.  White  became  the  purchaser,  at  the  price  of  $1,532.34, 
on  a  credit  of  one,  two,  and  three  years ;  the  lot  being  sold  at  auc- 
tion for  a  full  price,  and  the  sale  notes  paid  at  maturity,  no  doubt 
exists  of  the  appellee's  former  equity  therein.  He  took  possession 
immediately  after  the  purchase  in  1829,  and  commenced  improving 
by  erecting  buildings  thereon ;  the  lot  having  been  vacant  at  the 
date  of  the  purchase. 

On  the  14th  of  January,  1832,  John  A.  Smith,  at  the  request  of 
William  G.  W.  White,  conveyed  the  premises  to  James  L.  White,  in 
trust  for  the  three  infant  children  of  William  G.  W.  White,  in  fee. 
Between  the  date  of  the  purchase  in  1829,  and  that  of  the  convey- 
ance in  January,  1832,  William  G.  W.  White  made  improvements 
on  the  premises,  to  the  value  of  about  $3,000 ;  and  added  to  them 
others,  costing  $1,200  or  $1,500,  after  the  date  of  the  deed,  and  be- 
fore his  failure  in  December,  1833.  The  property,  at  this  date,  was 
worth  about  $6,000. 

Another  attendant  circumstance  is  strongly  relied  on,  to  show  the 
fraudulent  intent  of  the  appellee.  The  deed  of  the  14th  of 
[  *  198  ]  January,  *  1832,  was  not  delivered  to  th^  clerk  to  be  recorded 
until  the  13th  day  of  July  thereafter,  and  within  one  day  of 
the  expiration  of  the  time  prescribed  for  such  delivery,  by  the  statute 
of  Maryland,  which  is  six  months ;  and  the  notes  sought  to  be  sur- 
rendered are  dated  the  2d  of  July,  1832. 

In  reference  to  this  conveyance,  it  may  be  remarked  that,  by  the 
common  law,  it  was  valid  without  registration ;  and  where  register 
acts  require  deeds  to  be  recorded,  they  are  valid  until  the  time  pie- 
scribed  by  the  statute  has  expired  ;  and  if  recorded  within  the  time, 
are  as  effectual  from  the  date  of  execution  as  if  no  register  act  ex- 
isted.    The  deed  from  Smith  to  James  L.  White  is,  therefore,  unirn- 
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peachable,  for  the  reason  that  it  was  delivered  for  registration  on  the 
last  day  of  the  six  months ;  nor  is  fraud  predicable  of  the  mere  cir- 
cumstance of  non-registry,  as  against  William  G.  W.  White,  who  was 
not  the  grantee,  nor  entitled  to  the  possession  of  the  deed.  How  far 
fraud  in  fact  might  be  inferred  from  not  putting  the  deed  of  record, 
taken  in  connection  with  other  circumstances,  is  a  question  involving 
the  rights  of  third  persons  not  before  the  court ;  and  which  we  do 
not  take  into  consideration,  further  than  to  ascertain  whether  the 
appellee  used  the  deed  as  a  means  of  deception  in  the  transaction 
before  us.  If  White  represented  the  property  as  not  belonging  to 
him,  and  settled  with  his  creditors  on  this  basis,  when  it  did  belong 
to  him,  the  question  then  is,  can  the  appellants  reverse  the  decree  and 
dismiss  the  bill,  and  be  let  in  at  law  upon  the  property.  And  this  pre- 
sents another  aspect  of  the  effect  of  the  conveyance.  As  a  legal  title, 
it  is  not  open  to  imputation ;  William  G.  W.  White  never  had  any 
estate  in  the  premises  recognized  at  law,  or  subject  to  execution ;  the 
title  passed  directly  from  Smith  to  James  L.  White.  Consequently, 
if  the  deed  wore  pronounced  void,  the  title  would  he  adjudged  in 
Smith ;  it  is  one  of  those  conveyances  where  there  was  dearly  a 
bond  fide  grantor,  and  which  is  not  within  the  statutes  against  fraud- 
ulent conveyances,  as  was  holden  in  M?Niel  v.  Brooks,  in  1  Yerger's 
T.  Rep.  78,  which  case  followed  that  of  Crisp  v.  Pratt,  in  Croke,  Car. 
549.  If  the  conveyance  is  open  to  imputation,  it  is  so  at  common 
law,  and  because  of  fraud  in  fact;  and  involves  substantially  the 
6ame  inquiries  that  did  the  case  in  this  court,  of  Sexton  v.  Wheaton, 
6  Wheat.  329 ;  and  HindVs  Lessee  v.  Longworth,  11  Wheat.  199. 
We  will  not  say  but  that  on  a  proper  case  being  made,  and  fraud  in 
feet  proved  to  have  been  the  moving  cause  of  ordering  to  be  vested 
in  trust  the  premises  in  ihe  name  of  the  appellee's  brother, 
that  the  *  latter  would  not  be  decreed  to  hold  as  trustee  for  [  *  199  ] 
the  creditors  of  William  G.  W.  White,  he  having  paid  the 
consideration ;  but  then  the  property  would  be  treated  and  applied 
as  a  trust  fund,  and  be  so  declared  in  equity,  on  the  sole  ground  that 
the  transaction  was  fraudulent  in  fact  No  case  is  before  us  fairly 
to  raise  such  a  question,  or  to  justify  speculations  affecting  injuri- 
ously a  title  valid  at  law,  and  primd  facie  good  in  equity,  when  those 
most  interested  in  it  are  not  before  the  court. 

There  is  another  reason  why  the  appellants  cannot  challenge  the 
validity  of  the  title  made  by  Smith  to  James  L.  White ;  it  is  this : 
they  made  the  composition  with  a  full  and  perfect  knowledge  of  the 
facts  attending  the  conveyance,  and  subsequent  improvements  of  the 
property;  then  they  continued  silent,  and  took  the  full  benefit  of 
their  contract,  and  cannot  now  be  heard  to  speak.     He  who  pur- 
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chases  unsound  property,  with  knowledge  of  the  unsoundness  at  the 
time,  cannot  maintain  an  action.  So  if  one  compounds  a  debt,  or 
makes  any  other  contract,  with  a  fall  knowledge  of  all  the  facts, 
acting  at  arm's  length  upon  his  judgment,  and  fails  to  guard  against 
loss,  he  must  abide  the  consequences.  Neither  fraud  nor  mistake 
can  be  imputed  to  such  an  agreement. 

Eighth,  it  is  contended :  — 

The  inequality  alone  in  his  various  compositions  with  his  creditors, 
(all  the  other  circumstances  of  fraud  being  out  of  the  question,)  is  a 
fraud,  per  se,  both  at  law  and  equity ;  and  sufficient  of  itself,  either 
at  law  or  equity,  to  vitiate  and  set  aside  each  and  every  of  the  com- 
positions, from  the  lowest  to  the  highest. 

'  If  upon  failure  or  insolvency,  one  creditor  goes  into  a  contract  of 
general  composition  common  to  the  others,  at  the  same  time  having 
an  underhand  agreement  with  the  debtor  to  receive  a  larger  per  cent, 
such  agreement  is  fraudulent  and  void,  and  cannot  be  enforced  against 
the  debtor,  or  any  surety  to  it  1  Story,  371.  The  doctrine  was 
carried  so  far  in  the  court  of  exchequer  in  England,  some  years  since, 
as  to  extend  the  principle  to  a  case  where  the  creditors  made  sepa- 
rate contracts  with  the  debtors,  but  with  an  understanding  that  two 
shillings  and  sixpence  in  the  pound  was  to  be  paid ;  and  one  of  the 
creditors  got  a  secret  bond,  fraudulently  intending  to  induce  others 
to  enter  into  the  composition,  and  the  bond  was  relieved  against 
Fowett  v.  Gee,  3  Anstruther,  910.  Although  this  case,  and  Spooner 
v.  Whiston,  8  Moore,  580,  in  the  common  pleas,  have  been  adduced 
to  the  court,  as  varying  the  general  principle,  on  examina- 
[  *  200  ]  tion  of  *  them,  we  think  they  proceed  upon  it ;  and  the  case 
in  Anstruther  presses  the  principle  very  far  against  the  cred- 
itor ;  however  they  might  be,  no  great  stress  could  be  laid  on  them 
by  the  court ;  and  the  same  may  be  said  of  Small  v.  Brackley,  2 
Vern.  602,  cited  by  the  appellants1  counsel. 

The  rule  cutting  off  underhand  agreements  in  cases  of  joint  and 
general  compositions,  as  a  fraud  upon  the  other  compounding  cred- 
itors, and  because  such  agreements  are  subversive  of  sound  morals 
and  public  policy,  has  no  application  to  a  case  like  the  present , 
where  each  creditor  acts  not  only  for  himself,  but  in  opposition  to 
every  other  creditor,  all  equally  relying  upon  their  vigilance  to  gain  a 
priority ;  which,  if  obtained,  each  being  entitled  to  have  satisfaction, 
the  payment  cannot  be  questioned.  The  debtor  may  prefer  one 
creditor,  pay  him  fully,  and  exhaust  his  whole  property,  leaving 
nothing  for  others  equally  meritorious.  Yet  their  case  is  not  remedi- 
able ;  and  why  may  not  debts  be  partially  paid  in  unequal  amounts  ? 
If  those  who  receive  partial  payments  are  willing  to  give  releases,  it 
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is  theii  own  matter ;  and,  should  a  third  person  interfere,  debtor  and 
creditor  could  well  say  to  him,  you  are  a  stranger,  and  must  stand 
aside. 

The  case  of  the  appellee  presented  a  fair  instance  of  the  propriety 
of  paying  some  of  his  debts  fully,  and  others  partially.  He  owed 
bank  debts,  secured  by  the  indorsements  of  Mends,  whose  kindness 
was  the  only  motive  to  incur  the  liability ;  to  relieve  Whom  he  did 
pay,  and  ought  to  have  paid,  large  sums  during  October  and  Novem- 
ber, 1833. 

The  notes  passed  off  to  Clagett  and  Washington  were  transferred 
before  maturity,  and  before  the  contract  of  composition  took  place, 
and  of  course  their  right  was  not  affected  by  it  As  to  them,  the 
decree  dismissing  the  bill  was  proper,  as  it  is  in  all  other  respects, 
and  must  be  affirmed. 

Baldwin,  J.,  dissented. 


Bbulah  Stelle,  Plaintiff  in  Error  v.  Daniel  Carroll,  of  Dud- 

dington,  Defendant  in  Error. 

12.  P.  201. 

Under  the  laws  of  Maryland,  a  mortgage  by  husband  and  wife  of  his  land,  acknowledged 
by  the  wife  upon  privy  examination,  passed  the  legal  estate  and  barred  her  right  of 
dower;  and  of  the  equity  of  redemption,  which  was  left  in  the  husband,  she  was  not 
dowable. 

The  case  is  stated  in  the  opinion  of  the  court. 
Brent,  for  the  plaintiff 
Bradley  and  Coze,  contra. 

*  Taney,  C.  J.,  delivered  the  opinion  of  the  court  [  *  203  ] 
This  is  an  action  of  dower,  and  was  brought  by  the 

plaintiff  in  error  against  the  defendant,  in  the  circuit  court  for 
Washington  county,  in  the  District  of  9  Columbia,  to  recover  her 
dower  in  lots  No,  16, 17, 18,  and  19,  in  square  No.  728,  in  the  city 
of  Washington.  At  the  trial  of  the  case,  the  circuit  court  instructed 
the  jury  that  the  demandant  was  not  entitled  to  recover ;  to  which 
instruction,  an  exception  was  taken ;  and  the  verdict  and  judgment 
being  for  the  defendant,  the  case  has  been  brought  here  by  the  de- 
mandant, by  writ  of  error. 

*  The  claim  for  dower  in  lot  No.  19,  seems  to  have  been  [  *  204  1 
abandoned,  as  no  evidence  in  relation  to  it  is  contained  in 
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the  record.  As  respects  the  other  three  lots,  it  appears  that  Pontius 
D.  Stelle  was  seised  of  them  in  fee,  daring  the  coverture  of  the  de- 
mandant ;  and  being  so  seised,  by  deeds  duly  executed  and  recorded, 
mortgaged  them  in  fee  to  a  certain  Peter  Miller.  The  deeds  were 
acknowledged  by  the  demandant,  on  privy  examination,  according 
to  the  act  of  assembly  of  Maryland,  which  was  in  force  when  con- 
gress assumed  jurisdiction  over  the  District  of  Columbia. 

Lots  No.  16  and  17  had  been  incumbered  by  8teHe,by  a  previous 
mortgage,  to  a  certain  William  Turnicliffe ;  and  after  these  several 
mortgages  had  been  made,  Stelle  executed  a  deed  to  Miller,  dated 
January  38,  1811,  duly  acknowledged  and  recorded;  in  which, 
after  reciting  that  he  had  mortgaged  lots  No.  16  and  17,  to  Turni- 
cliffe, to  secure  the  payment  of  $4,000,  the  balance  of  which  had 
been  paid  by  Miller,  and  from  which  the  said  Stelle  was  wholly 
released  and  exonerated ;  and  reciting,  also,  that  Miller  had  advanced 
to  Stelle  several  large  sums  of  money ;  to  secure  which,  Stelle  had 
conveyed  to  him  lot  No.  18,  with  a  deed  of  defeasance  from  Miller 
to  Stelle ;  which  sums  of  money  the  said  Stelle  having  failed  to  pay, 
the  conveyance  of  this  lot  had  become  absolute  and  unconditional ; 
and  that  the  said  Stelle  was  desirous  of  more  fully  conveying  and 
assuring  these  lots  to  Miller,  he,  the  said  Stelle,  in  consideration  of 
the  premises,  and  for  and  in  consideration  of  the  sum  of  (892.96, 
paid  him  by  the  said  Miller,  the  receipt  of  which  he  thereby  acknowl- 
edged, did  "  give,  grant,  bargain,  sell,  alien,  release,  and  confirm " 
these  three  lots  to  the  said  Peter  Miller,  his  heirs  and  assigns.  The 
deed  contained  a  covenant  of  general  warranty,  "  excepting  the  liens 
before  mentioned."  The  demandant  did  not  join  in,  nor  acknowledge 
this  deed.  Stelle  died  in  1828 ;  and  was  out  of  possession  of  these 
lots  for  some  time  before  his  death.  The  defendant,  Carroll,  claims 
under  Peter  Miller. 

The  case  has  been  fully  argued,  and  many  decisions  in  different 
state  courts  have  been  citdd  and  relied  on  in  Hie  argument  It  is, 
however,  unnecessary  to  review  and  compare  them ;  because  the 
question  must  depend  on  the  laws  of  Maryland  as  they  stood  at  the 
time  that  congress  assumed  jurisdiction  over  the  District  of  Colum- 
bia ;  and  the  decisions  referred  to  in  the  argument,  although  made 
by  tribunals  entitled  to  high  respect,  yet  cannot  be  received 
[  *  205  ]  as  evidence  *  of  the  law,  in  the  case  before  us ;  since  it  is 
well  known,  that  in  the  States  where  these  decisions  have 
been  made,  the  rules  of  the  common  law,  in  relation  to  dower,  have 
been  modified  by  a  course  of  judicial  decision ;  and  the  strictness  of 
the  rule  which  excluded  the  widow  from  the  dower,  in  an  equitable 
interest,  has  been,  in  some  degree  relaxed.    But  the  doctrines  of  the 
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eommon  law  upon  this  subject,  (although  since  altered  by  act  of 
assembly,)  were  still  the  law  of  Maryland  when  the  United  States 
assumed  jurisdiction  over  this  District ;  and  the  act  of  congress,  of 
February  27, 180V  which  provides  for  its  government,  declares  that 
the  laws  of  Maryland,  as  they  then  existed,  should  continue  and  be 
in  force  in  that  part  of  the  District  which  was  ceded  by  that  State* 

It  is  not  necessary  to  refer  to  adjudged  cases  for  the  purposes  of 
proving,  that,  according  to  the  principles  of  the  common  law,  a 
widow  is  not  a  dowable  in  her  husband's  equity  of  redemption  ;  and 
if  a  man  mortgages  in  fee,  before  marriage,  and  dies  without  redeem- 
ing the  mortgage,  his  widow  is  not  entitled  to  dower.  In  this  case, 
the  mortgages  were  made  during  the  coverture ;  but  the  mortgage 
deeds  were  acknowledged  by  the  wife,  upon  privy  examinations; 
and  these  acknowledgments,  under  the  acts  of  assembly  of  Maryland, 
of  1715,  c  47,  and  1766,  c.  14,  which  are  in  force  in  this  District, 
debarred  her  of  the  right  of  dower  in  the  lots  thus  conveyed  to  the 
mortgagee.  The  legal  estate  passed  to  the  mortgagee,  and  the  hus- 
band retained  nothing  but  the  equity  of  redemption ;  and  as  his  wife 
had  no  right  of  dower  in  this  equitable  interest,  the  deed  of  Stelle  to 
Miller,  of  January  28, 1811,  above  mentioned,  conveyed  to  Miller 
the  whole  interest  which  had  remained  in  Stelle,  It  was  unneces- 
sary for  the  wife  to  join  in,  or  to  acknowledge  this  deed ;  for  as  she 
bad  no  right  of  dower  in  the  equity  of  redemption,  she  had  no  inter- 
est to  relinquish,  when  her  husband  conveyed  it  to  Miller. 

The  recitals  hereinbefore  mentioned  in  the  deed  of  January  28, 
1811,  have  been  much  relied  on,  in  the  argument  for  the  plaintiff  in  * 
error ;  and  it  is  insisted,  that,  according  to  the  facts  there  stated,  the 
mortgage  to  Turnicliffe  had  been  paid  off  by  Miller ;  and  that  as  it 
does  not  appear  in  the  record,  that  it  had  been  assigned  to  Miller, 
the  payments  made  by  him,  as  recited  in  the  deed  above  mentioned, 
were  a  satisfaction  of  the  mortgage,  and  restored  to  Stelle  the  legal 
estate ;  and  consequently  revived  the  right  of  dower  in  his  wife,  in 
lots  No.  16  and  17,  which  had  been  mortgaged  to  Turnicliffe.  But 
it  must  be  remembered,  that  Miller  held  a  mortgage  to  him- 
self *  for  these  lots,  junior  to  that  of  Turnicliffe ;  and  that  [  *  206  ] 
the  payments  made  by  him  to  discharge  a  prior  incum- 
brance, would  not  enure  to  the  benefit  of  Stelle ;  but  that  Miller  had 
a  right  to  hold  on  to  the  legal  estate  conveyed  to  him  by  his  mort- 
gage deed,  to  secure  the  payments  he  had  made  to  Turnicliffe ;  and 
Stelle  was  not  entitled  to  be  restored  to  his  legal  estate  in  these 
lands,  until  the  payments  to  Turnicliffe  were  satisfied,  as  well  as  the 

money  due  to  Miller  on  the  mortgage  to  himself.    Besides,  if  these 
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payments  to  Miller  could  be  regarded  as  an  extinguishment  of  the 
incumbrance  created  by  the  mortgage  to  Turnicliffe,  yet  the  mortgage 
of  the  same  lots  to  Miller  was  outstanding  and  unsatisfied.  The  in- 
terest of  Stelle,  therefore,  even  in  that  case,  could  be  nothing  more 
than  an  equity  of  redemption;  and  the  satisfaction  of  Tutnicliffe's  mort- 
gage by  Stelle  himself,  would  not  have  restored  to  the  demandant  the 
right  of  dower,  of  which  she  had  debarred  herself,  by  acknowledging 
the  deeds  to  Miller,  hereinbefore  mentioned.  The  conveyance  of  the 
equity  of  redemption  to  Miller,  for  a  valuable  consideration,  united 
in  him  the  entire  legal  and  equitable  interests ;  and  this  conveyance 
cannot,  upon  any  principle  of  law  or  justice,  give  a  right  of  dower  in 
these  lots  to  the  wife  of  Stelle. 

We  think  the  instruction  given  by  the  circuit  court  was  right ; 
and  the  judgment  must  therefore  be  affirmed. 

13  P.  294 ;  14  P.  19  ;    15  P.  21 ;  16  H.  580. 


Adams,  Cunningham,  and  Company  v.  Calvin  Jones. 

12  P.  207. 

Upon  a  letter  of  guarantee,  addressed  generally,  or  to  a  particular  person,  for  a  future  credit, 
notice  must  be  given  to  the  guarantor  that  credit  has  been  given  on  the  faith  of  it. 

A  question,  whether  upon  all  the  facts  the  obligation  of  the  creditor  to  give  notice  to  the 
guarantor  has  been  complied  with,  is  not  proper  to  be  certified  for  the  opinion  of  this 
court,  under  the  act  of  April  29,  1802,  §  6.  (2  Stats,  at  Largo,  159.) 

The  question  certified  and  the  material  facts,  are  given  in  the 
opinion  of  the  court,  saving  that  it  should  be  stated  that  Williams, 
to  whom  the  letter  of  guarantee  was  addressed,  purchased  the  articles 
named  in  the  list  of  the  plaintiffs,  merchants  in  New  York,  on  the 
faith  of  the  guarantee. 

Fogg,  for  the  plaintiffs, 
Yerger,  contra. 

[  *  212  ]       *  Story,  J.,  delivered  the  opinion  of  the  court. 

This  cause  comes  before  us  upon  a  certificate  of  division 
of  opinion  of  the  judges  of  the  circuit  court  of  West  Tennessee.  The 
plaintiffs,  Adams  and  others,  brought  an  action  against  the  defendant, 
Jones,  for  the  amount  of  certain  goods  supplied  by  them,  upon  the 
credit  of  the  following  letter  of  guarantee :  — 

u  Raleigh,  September  25,  1832. 

u  Mr.  William  A.  Williams  :— 

«  Sir  :  On  this  sheet  you  have  the  list  of  articles  wanted  for  Miss 
Betsey  Miller's  millinery  establishment,  which  you  were  so  very  good 
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as  to  offer  to  purchase  for  her.  I  will  be  security  for  the  payment, 
either  to  you  or  to  the  merchants  in  New  York,  of  whom  you  may 
purchase,  and  you  may  leave  this  in  their  hands,  or  otherwise,  as  may 
be  proper.  I  hope,  to  your  favor  and  view,  will  be  added  all  possible 
favor  by  the  merchants,  to  the  young  lady,  in  quality  and  prices  of 
goods,  as  I  have  no  doubt  she  merits  as  much,  by  her  late  knowledge 
of  her  business,  industry,  and  pure  conduct  and  principles,  as  any 
whatever.  w  Calvin  Jones." 

"  After  the  compliment  that  is  paid  me  above,  I  should  hardly  be 
willing  to  place  my  name  so  near  it,  was  I  not  told  it  was  necessary 
and  proper  the  merchants  should  know  my  handwriting  generally, 
and  particularly  my  signature.  Elizabeth  A.  Miller." 

The  list  of  the  articles  was  appended  to  the  letter. 

Upon  the  trial  of  the  cause  upon  the  general  issue  before  the  jury, 
it  occurred  as  a  question,  "  whether  the  plaintiffs  were  bound  to  give 
notice  to  the  defendant,  that  they  had  accepted  or  acted  upon  the 
guarantee,  and  given  credit  on  the  faith  of  it"  Upon  which  question 
the  opinions  of  the  judges  were  opposed;  and  thereupon,  according 
to  the  act  of  congress,  on  motion  of  the  plaintiffs,  by  their  attorney, 
the  point  has  been  certified  to  this  court  A  statement  of  the  plead* 
ings,  and  also  a  statement  of  facts  made  under  the  direction  of  the 
judges,  have  been  certified  as  a  part  of  the  record.  Some  diversity 
of  opinion  has  existed  among  the  judges,  as  to  the  true  nature  and 
extent  of  the  question  certified;  whether  it  meant  to  ask  the  opinion 
of  this  court,  whether,  under  all  the  circumstances  disclosed  in  the 
evidence,  any  personal  notice  to  the  defendant,  or  any  other 
notice  than  what  was  *made  known  to  Williams,  was  [  *213  ] 
necessary  to  fix  the  liability  of  the  defendant ;  or  whether 
it  meant  only  to  put  the  general  question  of  the  necessity  of  notice 
in  cases  of  guarantee.  If  the  former  interpretation  were  adopted,  it 
would  call  upon  this  court  to  express  an  opinion  upon  the  whole 
facts  of  the  case,  instead  of  particular  points  of  law  growing  out  of  the 
same*;  a  practice  which  is  not  deemed  by  the  majority  of  the  court 
to  be  correct,  under  the  act  of  congress  on  this  subject  Act  of  1802, 
c  31,  §  6.  The  latter  is  the  interpretation  which  we  are  disposed  to 
adopt ;  and  the  question,  which  under  this  view,  is  presented,  is, 
whether  upon  a  letter  of  guarantee  addressed  to  a  particular  person, 
or  to  persons  generally,  for  a  future  credit  to  be  given  to  the  party  in 
whose  favor  the  guarantee  is  drawn,  notice  is  necessary  to  be  given  to 
the  guarantor,  that  the  person  giving  the  credit  has  accepted  or  acted 
upon  the  guarantee,  and  given  the  credit  on  the  faith  of  it  We  are 
all  of  opinion  that  it  is  necessary ;  and  that  this  is  not  now  an  open 
vol.  xn.  59 
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question  in  this  court,  after  the  decision*  which  have  been  made  in 
Russell  v.  Clarke,  7  Cranch,  69 ;  Edmondson  v,  Drake,  5  Pet  621 ; 
Douglass  v.  Reynolds,  7  Pet  113 }  Lee  v.  Dick,  10  Pet  482 ;  and  again 
recognized  at  the  present  term,  in  the  ease  of  Reynolds  v.  Douglass, 
12  Pet  497.  It  is  in  itself  a  reasonable  rule,  enabling  the  guatantor  to 
know  the  nature  and  extent  of  his  liability ;  to  exercise  due  vigilance 
in  guarding  himself  against  losses  which  might  otherwise  be  un- 
known to  him;  and  to  avail  himself  of  the  appropriate  means  in  law 
and  equity,  to  compel  the  other  parties  to  discharge  him  from  future 
responsibility.  The  reason  applies  with  still  greater  force  to  cases 
of  a  general  letter  of  guarantee j  for  it  might  otherwise  be  impracti- 
cable for  the  guarantor  to  know  to  whom,  and  under  what  circum- 
stances the  guarantee  attached ;  and  to  what  period  it  might  be  pro- 
tracted. Transactions  between  the  other  parties,  to  a  great  extent,  * 
might  from  time  to  time  exists  in  which  eaedits  might  be  given,  and 
payments  might  be  made,  the  existence  and  due  appropriation  of 
which  might  materially  aifcct  his  own  fights  and  security.  If,  there- 
fore, the  question  were  entirely  new,  we  should  not  be  disposed  to 
hold  a  different  doctrine ;  and  we  think  the  English  decisions  are  in 
entire  conformity  to  their  own. 

It  is  highly  probable  that  the  real  questions  intended  to  be  raised 
before  this  court,  upon  the  certificate  of  division,  were,  whether,  upon 
the  whole  evidence,  Williams  was  not  to  be  treated  as  the  agent  of 
the  defendant,  as  well  as  of  Miss  Miller,  in  the  procurement 
[  *  214  ]  *  of  this  credit  from  the  plaintiffs ;  and  if  so,  whether  the 
knowledge  of  Williams  of  the  credit  by  the  plaintiffs  to 
Miss  Miller,  upon  the  fath  of  the  guarantee,  was  not  full  notice  also 
to  the  defendant,  and  thus  dispensed  with  any  farther  and  other  notice 
to  the  defendant  These  were  matters  of  fact,  very  proper  for  the 
consideration  of  the  jury  at  the  trial;  and,  if  satisfactorily  established, 
would  have  dispensed  with  any  further  notice ;  but  are  by  no  means 
matters  of  law  upon  which  we  are  called,  on  the  present  occasion,  to 
give  any  opinion. 

A  certificate  will  be  sent  to  the  circuit  court,  in  conformity  to  *his 
opinion 

Baldwin,  J.,  dissented. 

12P.  288;  5  H.  206;  18  H.  666;  11 0. 48. 
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The  United  States,  Appellants,  v.  William  Mills's  Heirs. 

12  F.  215. 

A  grant  of  land  in  East  Florida,  made  by  the  local  Spanish  authorities,  on  a  condition  pre- 
cedent, which  was  not  performed,  and  no  excuse  shown  for  non  performance ;  held  that  the 
title  was  invalid  as  against  the  United  States. 

Appeal  from  the  supreme  court  of  East  Florida.  The  appellee 
claimed  confirmation  of  a  title  to  land,  alleged  to  have  been  granted 
1o  him  by  Governor  Coppinger,  on  the  10th  of  April,  1817.  The 
grant  contained  the  following  condition :  — 

"  It  being  well  understood,  that  unless  the  said  machinery  be  built 
and  erected,  within  the  term  of  six  months,  this  favor  will  be  null,  and 
of  no  Yahie ;  as  it  can  never  be  understood  to  have  been  granted  with 
any  other  view  but  that  of  protecting  the  inhabitant  settlers,  and 
stimulating  them  to  industry,  for  the  known  advantages  which  result 
from  it  to  the  province,  and  consequently  to  the  interests  of  the 
king." 

*  The  claim  of  the  petitioners  was  confirmed  by  the  [  #  216  ] 
superior  court  of  Florida.     The  United  States  prosecuted 
this  appeal. 

Butler,  (attorney-general,)  for  the  United  States. 
No  counsel  appeared  for  the  appellees. 

Wayne,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  superior  court  of  East  Flor- 
ida, confirming  a  land  claim. 

It  differs  only  from  the  case  of  the  United  States  v.  Z.  Kingsley, 
12  Pet  476,  decided  by  the  court  at  this  term ;  in  this :  that  the  con- 
ditions upon  which  the  appellee  was  to  have  a  property  in  the  land 
petitioned  for,  was  limited  to  performance  within  six  months  from  the 
date  of  the  governor's  decree.  It  was  not  performed.  Nor  was  any 
attempt  made  to  perform  it  by  the  appellee  in  his  lifetime,  or  by  his 
representatives  after  his  death.  No  sufficient  cause  for  non-perform* 
ance  is  shown  within  the  time  limited,  nor  afterwards,  to  bring  it 
within  those  rules  of  justice  and  equity,  which  this  court  has  said 
shall  be  applied  in  its  construction  of  the  8th  article  of  the  treaty  of 
February,  1819,]  with  Spain,  on  its  consideration  of  grants  made 
upon  condition*  For  the  reasons  stated  in  the  case  of  Kings- 
ley,  the  court  is  opinion  *  that  the  decree  of  the  court  below  [  *  217  J 
in  this  case,  should  be  reversed,  and  it  was  ordered  accord* 
mgly. 

Baldwin,  X,  dissented. 
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Moses  E.  Levy,  Appellant,  v.  Fernando  de  la  Maza  Arredondo 

and  Juan  de  Entralgo,  Appellees. 

12  P.  218. 

The  court,  finding  that  a  certain  contract  referred  to  in  the  bill  and  answer,  bnt  not  exhibited, 
might  have  an  important  effect  on  the  decree,  reversed  the  decree  of  the  court  below,  and 
remanded  the  cause,  that  it  might  bo  made  an  exhibit. 

Appeal  from  the  court  of  appeals  of  the  territory  of  Florida. 
The  order  of  this  court  was  thus  stated  by  Wayne,  J. 

The  court  has  had  this  case  under  frequent  consultation  since  the 
argument  of  it,  and,  as  there  is  much  diversity  of  opinion  among  the 
judges,  in  regard  to  the  effect  which  the  contract  of  the  22d  January, 
1822,  between  the  complainant  and  Fernando  M.  Arredondo,  junior, 
and  also  in  regard  to  the  effect  which  the  contract  of  the  13th  July, 
1824,  between  the  complainant  and  Joseph  M.  Arredondo,  would 
have  upon  the  rights  and  equities  of  the  parties;  and  it  being  con- 
sidered, from  the  manner  the  complainant  has  set  out  those  contracts 
*  in  his  bill,  and  from  the  manner  they  are  replied  to  by  the  defendant, 

Arredondo,  that  they  are  substantially  exhibits  in  the  cause, 
[  *  219  ]  *  which  should  have  been  annexed  by  the  complainant  to 

his  bill;  and  which  the  superior  court  of  the  eastern  district 
of  Florida  might  have  called  for  before  it  proceeded  to  make  any 
decree  in  the  cause ;  it  is  determined  by  this  court,  without  giving 
any  opinion  upon  the  decision  of  the  court  of  appeals  of  Florida  in 
the  cause,  to  reverse  that  decree,  and  also  to  reverse  the  decree  of  the 
superior  court  of  East  Florida,  in  the  cause  upon  which  it  was  car- 
ried up  by  appeal  to  the  court  of  appeals ;  and  both  of  the  same  are 
hereby  reversed ;  and  the  court  remands  the  cause  for  further  proceed- 
ings ;  making  it  obligatory  upon  the  complainant  to  produce,  on  the 
trial,  the  contracts  of  the  22d  January,  1822,  and  that  of  the  13th 
July,  1824,  or  satisfactorily  to  account  for  the  same ;  with  liberty  to 
the  parties  in  the  cause  to  use,  on  such  trial,  the  evidence  already 
taken,  and  to  adduce  such  other  evidence  as  either  may  offer  in  proof 
of  their  respective  equities  ;  and  to  amend  their  bills  and  answers ; 
including  any  answer  which  the  defendant,  Entralgo,  may  offer  to 
make  to  the  complainant's  bill ;  upon  such  term  as  the  court  below 
may  impose,  upon  any  application  made  by  Entralgo  or  his  counsel 
to  set  aside  the  order,  pro  confesso,  against  him. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  court  of  appeals  for  the  territory  of  Florida,  and  was  argued 
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by  counsel.  On  consideration  whereof,  it  is  the  opinion  of  this  court 
that  the  contract  of  22d  January,  1822,  between  the  complainant  and 
F.  M.  Arredondo,  Jr.,  and  also  the  contract  of  13th  July,  1824,  be- 
tween the  complainant  and  R  M.  Arredondo,  from  the  manner  in 
which  they  are  set  out  in  the  bill  of  complainant  and  replied  to  by 
the  defendant,  are  such  exhibits  as  ought  to  have  been  annexed  by 
the  complainant  to  his  bill  in  the  superior  court  for  the  district  of 
East  Florida,  and  ought  to  have  been  proved  as  evidence  in  the 
cause,  or  the  non-production  thereof  duly  accounted  for,  and  secondary 
evidence  of  the  contents  thereof,  as  far  as  practicable,  given,  before 
the  superior  court  of  the  territory  of  Florida  proceeded  to  render  any 
decree  in  the  premises ;  that  for  this  defect  and  imperfection  in  the 
proceedings,  this  court  have  not  sufficient  materials  before  them 
whereon  to  foupd  any  final  and  satisfactory  decree ;  and  thatt  justice 
requires  that  the  cause  should  be  opened  in  the  court  below  for  further 
proofs,  as  well  in  regard  to  the  documents  aforesaid,  as  in  regard  to 
any  other  evidence  which  may  further  establish  the  merits  of  the 
case  on  either  side.  It  is  therefore  ordered,  adjudged,  and 
•decreed  by  this  court,  that  the  decree  of  the  said  court  of  [  *  220  ] 
appeals  of  the  territory  of  Florida,  and  also  the  decree  of  the 
superior  court  of  the  said  territory  be,  and  they  are  hereby  reversed 
and  annulled.  And  it  is  further  ordered,  adjudged,  and  decreed  by 
this  court,  that  the  cause  be  remanded  to  the  said  court  of  appeals, 
with  directions  to  allow  the  pleadings  in  the  said  cause  to  be  amend- 
ed by  the  parties;  the  documents  aforesaid,  or  the  contents  thereof, 
to  be  duly  authenticated  and  proved ;  and  such  other  proceedings  in 
the  cause  to  be  had  as  to  justice  and  equity  shall  appertain.  And 
the  said  court  of  appeals  is  either  to  cause  such  further  proceedings 
aforesaid  to  be  had  before  itself,  or  the  cause  remanded  to  the  said 
superior  court  for  the  same  purposes,  as  the  one  or  the  other  course 
may  be  proper,  or  may  be  required  by  the  constitution  of  the  said 
courts,  and  the  laws  and  practice  appertaining  thereto.  And  it  is 
also  decreed  that  each  party  pay  his  own  costs  in  this  court. 

Baldwin,  J.,  dissented. 

2Wal.l91;  11  W.227. 


N.  Rogers  and  Sons,  Plaintiffs  in  Error,  v.  James  Batchelor  and 
others,  Administrators  of  Abel  H.  Buckholts,  deceased. 

12  P.  221. 

One  partner  cannot  apply  the  partnership  funds,  or  property,  to  the  payment  of  his  private 
debt,  and  the  title  of  the  partnership  is  not  thus  devested  in  favor  of  the  private  creditor, 
•Ten  if  the  latter  was  ignorant  that  the  funds  or  property  belonged  to  the  partnership. 

59  • 
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There  1b  bo  presumption  that  the  contents  of  a  letter,  written  by  one  partner,  in  his  own 
name,  were  known  to  his  copartner,  or  assented  to  by  him,  though  some  of  the  corneals 
of  the  letter  related  to  the  business  of  the  firm. 

The  case  is  stated  in  the  opinion  of  tiie  court  The  letter  referred 
to  in  the  third  exception  was  as  follows :  — 

"  To-day  we  have  amount  of  sales  of  all  the  cotton  we  own,  (ex- 
cept half  interest  in  seventy-eight  bales  gone  to  England,  which  was 
sold  by  Messrs.  Lambert  in  New  York,  at  twenty  cents,  subject  to 
benefit  of  half  profits,  without  being  accountable  for  any  loss ;)  which, 
although  bought  lately,  nearly  netted  twenty  per  cent  Our  profits 
on  cotton  will  be  from  4  to  $5,000 ;  and  our  business  is,  I  think, 
prospering.  The  following  is  about  the  payments  we  have  left  in 
the  hands  of  Messrs.  Lambert,  Brothers,  and  Co.,  to  be  divided  between 
you  and  them: — 

Part  sales  of  seventy-eight  bales  of  cotton,  about    •    .    .    .     $2,800 

Foster  and  Steel's  notes, .    .    .    .       4,250 

My  three  notes, 1,500 

This  intended  to  pay  my  own  debts, $8,550 

On  account  of  John  Richards  and  Co. 

The  half  profits  of  seventy-eight  bales  of  cotton,  gone  to 

England,  which  I  hope  may  be $1,500 

J.  R.  and  Co.'s  notes,  due  next  winter,  at  New  Orleans,  •    .       1,500 

^"^■^■^"^^ 

$3,000 

"  This  day,  sent  to  New  Orleans  0654.55,  to  purchase  exchange  on 
New  York,  which  will  be  forwarded  as  soon  as  received,  to  go  to  the 
payment  of  J.  R.  and  Co.'s  debt  to  you  and  Messrs.  Lambert,  Brothers, 
and  Co.  With  these  payments  I  hope  you  will  be  satisfied  until  next 
winter.  I  have  hopes  of  selling  my  private  residence,  at  a  sacrifice 
of  $2,500,  which  will  be  sent  to  you  as  soon  as  realized.  I  have  a 
prospect  of  getting  for  it  $9,000." 

Butler,  (attorney-general,)  for  the  plaintiffs. 

Hoban  and  Key,  contra. 

[  *  227  ]      *  Story,  J.,  delivered  the  opinion  of  the  court 

This  cause  comes  before  us  on  a  writ  of  error  to  the 
district  court  of  the  district  of  Mississippi.     The  original  action  waa 
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debt;  brought  by  the  plaintiffs  in  error,  (Rogers  and  Son3,)  against 
Abel  H.  Bnckholts,  upon  the  following  writing  obligatory :  "  Natchez, 
Mississippi,  $3,288.03.  On  the  first  day  of  April  next,  we  promise 
to  pay  N.  Rogers  and  Sons,  or  order,  $3,288.03,  value  received,  with 
interest  from  date.  Witness  our  hands  and  seals,  this  first  day  of 
January,  1824.  Jno.  Richards,  [seal]  A.  H.  Buckholts,  [seal.]" 
Upon  such  an  instrument,  by  the  lawB  of  Mississippi,  one  of  the 
parties  may  be  sued  alone;  and  accordingly,  Richards  was  no  party 
to  the  suit  Upon  the  plea  of  payment,  issue  was  joined ;  and,  pend- 
ing the  proceedings,  Buckholts  died,  and  his  administrators  were 
made  parties ;  and  upon  the  trial,  a  verdict  was  found  for  the  de- 
fendants, for  the  sum  of  $1,826.74,  being  the  balance  due  to  them 
upon  certain  setoffs  set  up  at  the  trial.  A  bill  of  exceptions  was 
taken  at  the  trial  by  the  plaintiffs ;  and  judgment  having  passed  for 
the  defendants,  the  present  writ  of  error  has  been  brought  to  revise 
that  judgment 

•  By  the  bill  of  exceptions,  it  appears  that  the  defendants  [  •  228  ] 
set  up  as  a  set-off,  an  account  headed  "Dr.  Messrs.  N. 
Rogers  and  Sons  in  account  current  to  first  of  April,  1830,  with  John 
Richards  and  Co.  Cr.,"  on  the  debit  side  of  which  account  were  the 
two  following  items,  which  constituted  the  grounds  of  the  objections 
which  have  been  made  at  the  argument:  "To  cash,  $1,450.46/' 
u  To  our  acceptance  of  your  draft,  payable  at  six  months,  $3,000." 
To  support  their  case,  the  defendants  offered  the  testimony  of  one 
Rowan ;  who  testified  to  a  conversation  had  in  his  presence,  in  the 
year  1830,  between  Buckholts  and  one  of  the  plaintiffs,  relative  to 
their  accounts ;  that  the  accounts  then  before  them  were  accounts 
made  out  by  Rogers  and  Sons,  between  themselves  and  Richards  and 
Buckholts,  and  John  Richards  and  Co.,  and  John  Richards  and  Lambert 
and  Brothers  in  account  with  John  Richards  and  Co.,  Richards  and 
Buckholts,  and  John  Richards ;  and  an  account  made  out  by  Buckholts 
between  Richards  and  Buckholts,  and  Rogers  and  Sons.  In  the  conver- 
sation relative  to  these  accounts,  Buckholts  asked  Rogers  if  the  several 
items  charged  in  his  account  had  not  been  received ;  and  Rogers  ad- 
mitted they  had  been.  Among  other  items  so  admitted,  were  the 
above  items  of  $1,450.46,  and  $3,000.  In  the  conversation  about 
the  item  of  $1,450.46,  Rogers  admitted  that  sum  had  been  received 
by  Rogers  and  Sons,  from  Lambert  and  Brothers,  in  New  York ;  and 
that  it  was  part  of  the  proceeds  of  seventy-four  bales  of  cotton,  ship- 
ped by  Richards  and  Buckholts  to  Lambert  and  Brothers.  Very  little 
was  said  about  the  item  of  $3,000.  Something  was  said  between 
Buckholts  and  Rogers,  about  the  right  to  apply  moneys  to  the  pay- 
ment  of  John  Rkshards's  private  debts ;  Buckholts  contending  that  he 
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had  no  right  so  to  do,  and  Rogers  that-he  had ;  but  which  particular 
item  of  payment  the  witness  did  not  understand.  This  was  all  the 
evidence  of  payment  introduced  by  the  defendants  to  support  the 
above  two  items  of  $1,450.46;  and  $3,000.  The  witness  stated, 
that  he  had  understood  that  John  Richards  had  once  failed,  before  he 
went  into  partnership  with  Buckholts.  It  was  admitted  by  the 
defendants,  that  the  item  of  $3,000  was  for  a  bill  of  exchange,  drawn 
in  1825  by  Rogers  and  Sons  on  John  Richards  alone. 

The  plaintiffs  then  introduced  a  letter  written  by  John  Richards  to 
the  plaintiffs,  dated  at  Natchez,  June  6, 1825,  (and  which 
[  *  229  ]  is  in  *  the  record,)  containing  statements  relative  to  a  ship- 
ment of  seventy-eight  bales  of  cotton,  made  to  Lambert  and 
Co.,  and  to  certain  payments  which,  the  letter  says,  a  we  have  left  in 
the  hands  of  Messrs.  Lambert,  Brothers,  and  Co.,  to  be  divided  among 
you  and  them."  It  then  enumerates  $8,550,  "  intended  to  pay  my 
own  debts ; "  and  on  account  of  Richards  and  Co.  $3,000.  It  then 
adds,  that  the  sum  of  $654.55  had  been  that  day  sent  to  New  Orleans 
to  purchase  exchange  on  New  York,  to  be  forwarded,  and  go  to  the 
payment  of  John  Richards  and  Co.'s  debt  to  plaintiffs,  and  Messrs. 
Lambert,  Brothers,  and  Co. 

Upon  this  evidence,  the  plaintiffs  requested  the  court  to  charge 
the  jury  that  the  defendants  were  not  entitled,  upon  the  evidence 
before  them,  to  the  item  of  $1,450.46,  as  an  offset  to  the  plaintiff's 
claim  ;  and  also  that  the  defendants  were  not  entitled,  upon  the  evi- 
dence before  the  jury,  to  the  item  of  the  $3,000,  as  an  offset,  which 
charge  the  court  refused  to  give,  and  in  our  judgment  very  properly 
refused  to  give,  as  it  involved  the  determination  of  matter  of  fact, 
properly  belonging  to  the  province  of  the  jury. 

The  defendants  then  requested  the  court  to  charge  the  jury  as  fol- 
lows :  "  First,  that  if  the  jury  believe  the  offset  of  $1,450  was  the 
proceeds  of  cotton  of  Richards  and  Buckholts,  or  John  Richards  and 
Co.,  shipped  on  their  joint  accounts,  then  it  is  a  legal  offset  to  a 
joint  debt,  and  cannot  be  applied  to  an  individual  debt  of  John  Rich- 
ards, without  proof  that  Buckholts  was  himself  consulted  and  agreed 
to  it.  Second,  that  if  the^  jury  believed  that  the  draft  of  $3,000  was 
paid  by  Richards  and  Buckholts  or  John  Richards  and  Co.,  or  out 
of  the  effects  of  either  of  those  firms,  with  the  knowledge  of  Rogers 
and  Sons,  then  in  law  it  is  a  legal  offset  to  the  joint  debt  of  the  said 
Richards  and  Buckholts,  or  John  Richards  and  Co.,  and  cannot  be 
applied  to  the  private  debt  of  either  partner  without  the  consent  of 
the  other  partner.  Third,  that  the  letter  of  John  Richards,  read  in 
this  case,  is  not  evidence  against  Buckholts,  unless  the  jury  believe 
that  Buckholts  knew  of  the  letter,  and  sanctioned  its  contents."    The 
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court  gave  the  charge  as  requested ;  and  the  present  bill  of  excep- 
tions has  brought  before  us  for  consideration  the  propriety  of  each 
of  these  instructions. 

The  first  instruction  raises  these  questions,  whether  the  funds  of  a 
partnership  can  be  rightfully  applied  by  one  partner  to  the 
discharge  *  of  his  own  separate  preexisting  debt,  without  the  [  *  230  ] 
assent,  express  or  implied,  of  the  other  partner ;  and  whether 
it  makes  any  difference,  in  such  a  case,  that  the  separate  creditor  had 
no  knowledge  at  the  time  of  the  fact  of  the  fund  being  partnership 
property.  We  axe  of  opinion  in  the  negative  on  both  questions. 
The  implied  authority  of  each  partner  to  dispose  of  the  partnership 
funds  strictly  and  rightfully  extends  only  to  the  business  and  trans- 
actions  of  the  partnership  itself;  and  any  disposition  of  those  funds 
by  any  partner  beyond  such  purposes  is  an  excess  of  his  authority  as 
partner,  and  a  misappropriation  of  those  funds,  for  which  the  partner 
is  responsible  to  the  partnership ;  though  in  the  case  of  bond  fide  pur- 
chasers without  notice,  for  a  valuable  consideration,  the  partnership 
may  be  bound  by  such  acts.  Whatever  acts,  therefore,  are  done  by 
any  partner,  in  regard  to  partnership  property  or  contracts,  beyond 
the  scope  and  objects  of  the  partnership,  must,  in  general,  in  order  to 
bind  the  partnership,  be  derived  from  some  further  authority,  express 
or  implied,  conferred  upon  such  partner,  beyond  that  resulting  from 
his  character  as  partner.  Such  is  the  general  principle ;  and,  in  our 
judgment,  it  is  founded  in  good  sense  and  reason.  One  man  ought 
not  to  be  permitted  to  dispose  of  the  property,  or  to  bind  the  rights 
of  another,  unless  the  latter  has  authorized  the  act.  In  the  case  of  a 
partner  paying  his  own  separate  debt  out  of  the  partnership  funds, 
it  is  manifest  that  it  is  a  violation  of  his  duty  and  of  the  right  of  his 
partners,  unless  they  have  assented  to  it*  The  act  is  an  illegal  con- 
version of  the  funds ;  and  the  separate  creditor  can  have  no  better 
title  to  the  funds  than  the  partner  himself  had. 

Does  it  make  any  difference  that  the  separate  creditor  had  no 
knowledge  at  the  time  that  there,  was  a  misappropriation  of  the  part- 
nership funds  ?  We  think  not.  If  he  had  such  knowledge,  undoubt- 
edly he  would  be  guilty  of  gross  fraud,  not  only  in  morals,  but  in 
law.  That  was  expressly  decided  in  Shirreff  v.  Wilks,  1  Bast,  48 ; 
and  indeed  seems  too  plain  upon  principle  to  admit  of  any  serious 
doubt.  But  we  do  not  think  that  such  knowledge  is  an  essential 
ingredient  in  such  a  case.  The  true  question  is,  whether  the  title  to 
the  property  has  passed  from  the  partnership  to  the  separate  creditor. 
If  it  has  not,  then  the  partnership  may  reassert  their  claim  to  it  in 
the  hands  of  such  creditor.  The  case  of  Ridley  v.  Taylor,  13  East, 
175,  has  been  supposed  to  inculcate  a  different  and  more  modified 
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doctrine.  Bat,  upon  a  close  examination,  it  will  be  found  to  bare 
turned  upon  its  own  peculiar  circumstances.  Lord  Ellen- 
[  *  231  ]  borough  j  in  *that  case,  admitted  that  one  partner  could  not 
pledge  the  partnership  property  for  his  own  separate  debt  ,* 
and  if  he  could  not  do  such  an  act  of  a  limited  nature,  it  is  some- 
what difficult  to  see  how  he  could  do  an  act  of  a  higher  nature,  and 
sell  the  property.  And  his  judgment  seems  to  have  been  greatly  in- 
fluenced by  the  consideration,  that  the  creditor  in  that  case  might 
fairly  presume  that  the  partner  was  the  real  owner  of  the  partnership 
security ;  and  that  there  was  an  absence  of  afl  the  evidence,  (which 
existed  and  might  have  been  produced*)  to  show  that  the  other  part- 
ner did  not  know  and  had  not  authorized  the  act  If  it  had  appeared 
from  any  evidence  that  the  act  was  unknown  to  or  unauthorized  bj 
the  other  partners,  it  k  very  far  from  being  c^eax  that  the  case  could 
have  been  decided  in  favor  of  the  separate  creditor ;  for  his  lordship 
seems  to  have  put  the  case  upon  the  ground  that  either  actual  covin 
in  the  creditor  should  be  shown,  or  that  there  should  be  pregnant 
evidence  that  the  act  was  unauthorised  by  the  other  partners.  The 
case  of  Qreen  v.  Deakin,  2  Staxkie,  347,  before  Lord  Ellenborough, 
seems  to  have  proceeded  upon  the  ground  that  fraud  or  knowledge 
by  the  separate  creditor  was  cot  a  necessary  ingredient.  In  the  re- 
cent case,  Ex  parte  Goulding,  cited  in  CoUyer  on  Partnership,  283, 
284,  the  vice-chancdior,  (Sir  John  Leadh,)  seems  to  have  adopted 
the  broad  ground  upon  which  we  are  disposed  to  place  the  doctrine. 
Upon  the  appeal,  his  decision  was  confirmed  by  Lord  Lyndhurst 
Upon  that  occasion  his  lordship  said ;  "  No  principle  can  be  more 
clear,  than  that  where  a  partner  and  a  creditor  enter  into  a  contract 
on  a  separate  account,  the  partner  cannot  pledge  the  partnership 
funds  or  give  the  partnership  acceptances  in  discharge  of  this  con- 
tract, so  as  to  bind  the  firm."  There  was  no  pretence  in  that  case 
of  any  fraud  on  the  part  of  the  separate  creditor ;  and  Lord  Lynd- 
hurst seems  to  have  put  his  judgment  upon  the  ground  that,  unless 
the  other  partner  assented  to  the  transaction,  he  was  not  bound  ;  and 
that  it  was  the  duty  of  the  creditor  to  ascertain  whether  there  was 
such  assent  or  not. 

The  same  question  has  been  discussed  in  the  American  courts  on 
various  occasions.  In  Dob  v.  Halsey,  16  Johns.  34,  it  was  held  by 
the  court  that  one  partner  could  not  apply  partnership  property  to 
the  payment  of  his  own  separate  debt,  without  the  assent  of  the 
other  partners.  On  that  occasion,  Mr.  Chief  Justice  Spencer  stated 
the  difference  between  the  decision  in  New  York  and  those  in 
England  to  be  merely  this ;  that  in  New  York  the  court  required 
the  separate  creditor  who  had  obtained  the  partnership  paper  foi 
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the  private  'debt  of  one  of  the  partners,  to  show  the  [*282  ] 
assent  of  the  whole  firm  to  be  bound ;  and  that  in  England 
the  burden  of  proof  was  on  the  other  partners  to  show  their  want  of 
knowledge  or  dissent*  The  learned  judge  added :  "  I  can  perceive 
no  substantial  difference,  whether  the  note  of  a  firm  be  taken  for  a 
private  debt  of  one  of  the  partners  by  a  separate  creditor  of  a  part- 
ner, pledging  the  security  of  the  firm)  and  taking  the  property  of  the 
firm,  upon  a  purchase  of  one  of  the  partners,  to  pay  his  private  deb^ 
In  both  cases  the  act  is  equally  injurious  to  the  other  partners.  It  is 
taking  their  common  property  to  pay  a  private  debt  of  one  of  the 
partners."  The  same  doctrine  has  been,  on  various  occasions,  fully 
recognized  in  the  supreme  court  of  the  same  State*  And  we  need 
do  no  more  than  refer  to  one  of  the  latest ;  the  case  of  Everingham  v. 
Ensworth,  7  Wend.  326.  Indeed,  it  had  been  fully  considered  long 
before,  in  Livingston  v.  Roosevelt,  4  Johns.  251. 

.It  is  true  that  the  precise  point  now  before  us  does  not  appear  to 
have  received  any  direct  adjudication;  for  in  all  the  cases  above 
mentioned  there  was  a  known  application  of  the  funds  or  securities 
of  the  partnership  to  the  payment  of  the  separate  debt  But  wc 
think  that  the  true  principle  to  be  extracted  from  the  authorities  is, 
that  one  partner  cannot  apply  the  partnership  funds  or  securities  to 
the  discharge  of  his  own  private  debt  without  their  consent;  and  that 
without  their  consent  their  title  to  the  property  is  not  devested  in  fa- 
vor of  such  separate  creditor,  whether  he  knew  it  to  be  partnership 
property  or  not.  In  short,  his  right  depends,  not  upon  his  knowledge 
that  it  was  partnership  property,  but  upon  the  feet,  whether  the  other 
partners  had  assented  to  such  disposition  of  it  or  not. 

If  we  are  right  in  the  preceding  views,  they  completely  dispose  of 
the  second  instruction.  The  point  there  put  involves  the  additional 
ingredient,  that  the  separate  debt  and  draft  of  Richards  for  the  (3,000 
was,  with  the  knowledge  of  the  plaintiffs,  (Rogers  and  Sons,)  paid 
out  of  the  partnership  funds ;  and  if  so,  then,  unless  that  payment 
was  assented  to  by  the  other  partner,  it  was  clearly  invalid,  and  not 
binding  upon  him.  It  is  true  that  the  draft  of  $3,000  was  drawn  on 
Richards  alone ;  and  therefore  it  cannot  be  presumed  that  the  plain- 
tiff* had  knowledge  that  it  was  accepted  by  the  partnership,  or  paid 
out  of  the  partnership  funds.  But  the  question  was  left,  and  prop- 
erly left  to  the  jury  to  say  whether  the  plaintiffs  had  such  knowledge ; 
and  if  they  had,  unless  the  other  partner  consented,  the 
payment  would  be  a  fraud  upon  the  partnership.  *  With  [  *  233  ] 
the  question,  whether  the  jury  have  drawn  a  right  conclu- 
sion, it  is  not  for  us  to  intermeddle.  It  was  a  matter  fairly  before 
them  upon  the  evidence ;  and  the  decision  upon  matters  of  fact 
their  peculiar  province 
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The  third  instruction  admits  of  no  real  controversy.  The  letter 
purports  to  be  written  by  Richards  alone,  and  not  in  the  name  of  the 
firm,  or  by  the  "orders  of  the  firm.  It  embraces  topics  belonging  to  his 
own  private  affairs,  as  well  as  to  those  of  the  firm.  Under  such  cir- 
cumstances, not  being  written  in  the  name  of  the  firm,  it  cannot  be 
presumed  that  the  other  partner  had  knowledge  of  its  contents,  and 
sanctioned  them,  unless  some  proof  to  that  effect  was  offered  to  the 
jury.  If  the  other  partner  did  not  know  of  the  letter,  or  sanction  its 
contents,  it  is  plain  that  he  ought  not  to  be  bound  by  them ;  and  such 
was  the  instruction  given  to  the  jury. 

Upon  the  whole,  our  opinion  is,  that  the  judgment  of  the  court 
below  ought  to  be  affirmed,  with  six  per  cent  interest,  and  costs. 


Benjamin  R.  Lyon  and  others,  Plaintiffs  in  Error,  v.  Jambs  Auchin* 

closs  and  Company. 

IS  P.  234. 

Thv  mere  institution  of  insolvent  proceedings  in  Louisiana,  which  are  not  prosecuted  to  a 

discharge  of  the  debtor,  do  not  release  his  bail. 

Error  to  the  district  court  of  the  United  States  for  the  eastern 
district  of  Louisiana. 

Butler,  for  the  plaintiffs. 

« 

Key,  for  the  defendants. 

The  case  is  stated  in  the  opinion  of  the  court  It  had  been  held 
under  advisement  since  the  last  term. 

AT  Lean,  J.,  delivered  the  opinion  of  the  court 

This  case  is  before  this  court,  from  the  district  court  for  the  eastern 
district  of  Louisiana,  on  a  writ  of  error. 

An  action  was  brought  by  Auchincloss  and  Co.,  against  Nathaniel 
M.  Riker,  on  certain  promissory  notes,  amounting  to  $2,545.  The 
defendant  was  arrested  on  a  capias,  and  gave  bond,  with  sureties,  in 
the  penal  sum  of  $3,500 ;  that,  should  he  be  cast  in  the  suit,  he 
would  pay  the  judgment,  or  surrender  himself  in  execution  to  the 
marshal. 

At  the  May  term,  1835,  a  judgment  in  favor  of  the  plain- 
[*235]  tiffs  *was  entered  in  the  case;  and  in  June  following,  a 
writ  of  fieri  facias  was  issued  on  the  judgment,  which  was 
returned,  "  no  property  found*'9 
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In  December,  of  the  same  year,  a  capias  ad  satisfaciendum  was 
Issued,  which  was  returned  by  the  marshal,  that "  the  defendant  could 
not  be  found." 

And  afterwards,  in  February  term,  1836,  on  motion  of  plaintiffs' 
counsel,  and  on  showing  to  the  court  that  a  ca.  sa.  had  been  issued 
and  returned,  non  est  inventus,  it  was  ordered  that  the  defendants' 
bail,  Abraham  B.  Walker,  Benjamin  R.  Lyon,  and  Pierre  L.  Baucher, 
and  Charles  Gardiner,  executors  of  P.  P.  Hall,  show  cause  why  judg- 
ment should  not  be  entered  against  them,  &c  And  at  the  same  term, 
B.  R.  Lyon,  one  of  the  bail,  appeared  by  counsel,  and  reserving  to 
himself  the  benefit  of  all  exceptions  to  the  role  taken  in  the  case,  filed 
the  following  pleas. 

1.  He  admits  his  signature  to  the  bond  sued  upon,  but  denies  that 
it  creates  any  obligation,  whereupon  he  files  the  general  issue. 

2.  That  the  said  Auchincloss  has  made  himself  a  party  to  the  in- 
solvent proceedings  of  the  defendant,  Biker,  in  this  State,  and  is 
bound  thereby,  &c. 

On  the  1st  of  March  following,  the  court  having  maturely  con- 
sidered the  rule  taken  on  the  bail  of  the  defendant,  order  and  adjudge 
that  the  same  be  made  absolute ;  and  a  judgment  is  entered  against 
the  bail. 

In  the  course  of  the  trial,  the  defendants  offered  in  evidence  the 
record  of  a  suit  in  the  first  district  of  the  State,  entitled  "  N.  M. 
Riker  v.  his  Creditors,"  to  prove  that  plaintiffs  had  made  them- 
selves parties  to  the  proceedings  in  the  said  suit;  to  the  intro- 
duction of  which  record  the  plaintiffs  objected,  on  the  following 
grounds :  — 

1.  That  if  defendant  were  present,  he  could  not  avail  himself  of 
said  record ;  and  that  his  sureties  could  not 

2.  That  the  defendants  did  not  offer  the  record  to  prove  the  dis- 
charge of  Riker  by  his  creditors,  under  the  state  insolvent  laws ;  and 
that  it  could  not  be  offered  for  any  other  purpose. 

3.  That  it  was  admitted  opposition  had  been  made  in  the  state 
court  by  the  creditors  of  Riker,  which  the  court  sustained ;  and  that 
he  appealed  to  the  supreme  court,  where  his  suit  against  his  creditors 
was  dismissed.  That  the  record  offered,  contained  only  the  proceed- 
ings which  were  had  in  the  inferior  court ;  but  the  court  overruled  the 
objections,  and  admitted  the  record  as  evidence. 

•And  the  counsel  for  the  bail  moved  the  court  that  [  *  236  ] 
they  be  discharged,  as  it  appeared  that  Auchincloss,  by 
his  attorney,  made  opposition  to  the  proceedings  of  Riker  against 
his  creditors,  as  shown  by  the  record  in  evidence;   but  the  court 
vol.  xn.  60 
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ovemiled  the  motion ;  and  to  this  ruling  of  the  court  the  defendants 
excepted. 

This  proceeding  against  the  bail  is  in  conformity  to  the  Louisiana 
practice. 

By  the  record  admitted  in  evidence,  it  appears  that  Biker,  in  May, 
1885,  filed  his  petition  in  the  first  judicial  district  court  of  Louisiana, 
representing  bis  embarrassed  condition,  and  bis  inability  to  pay  bis 
debts ;  and  he  prayed  that  a  meeting  of  his  creditors  should  be  called, 
to  whom  a  surrender  of  his  property  oonld  be  made ;  and  that  the 
relief  given  by  law  to  unfortunate  debtors,  might  be  extended  to  him. 
A  schedule  of  the  debts  against  bins  and  of  his  property,  and  the 
debts  due  to  him,  was  filed ;  and  objection  being  made  by  has  ered* 
itors,  to  the  relief  prayed  for,  it  waa  Defused  by  the  court  And  from 
this  judgment  of  the  court,  an  appeal  was  taken  by  Biker,  to  the 
supreme  court  of  the  State. 

The  result  of  this  appeal  is  stated  in  the  first  bill  of  exceptions,  as 
admitted  by  the  parties. 

It  appears,  by  a  certified  copy  of  the  rules  made  by  the  district 
judge,  sinee  1824,  that  the  insolvent  laws  of  Louisiana  have  been 
adopted ;  but  this  was  not  done  until  subsequent  to  the  rendition  of 
the  judgment  against  the  bail  in  this  case. 

This  court  bate  had  frequent  occasion  to  consider  the  act  of  26th 
May,  182&,1  which  authorises  the  district  judge  of  Louisiana  to  make 
rules  of  practice ;  but  until  such  rules  shall  he  adopted,  it  provides 
that  the  modes  of  proceeding,  in  civil  causes  in  the  district  oourt» 
shall  be  conformable  to  the  laws  directing  the  mode  of  practice  in  the 
district  courts  of  the  State. 

If  the  benefit  of  the  insolvent  law  bad  been  extended  to  Biker 
before  the  bail  were  fixed,  it  might  have  become  e  question  whether 
they  were  not  discharged,  under  the  rale  laid  down  by  this  court  in 
the  case  of  Beers  and  others  *v  Haughton,  9  Pet*  329L  But,  as  the 
proceedings  of  Biker  against  his  creditors  were  dismissed,,  on  their 
objections,  both  in  the  district  and  supreme  court.;  the  bail  can  claim 
no  exemption  from  the  obligations  of  then  bond,  en  aeeount  of  these 
proceedings.  A  judgment  has  been  obtained  against  Biker,  which 
he  has  not  satisfied,  nor  surrendered  himself  in  discharge  of  hie  hail ; 
and  they  have  taken  no  steps  to  discharge  themselves, 
[  *  237  ]  *  either  by  paying  the  judgment  or  surrendering  their  prin- 
cipal. The  judgment  against  the  bail  mast,  therefore,  be 
affirmed,  with  costs. 
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James  White,  Plaintiff,  v.  Hhlam  Turk,  James  Vaoghan,  and 

William  Grant. 

12  P.  288. 

Under  the  6th  section  of  the  Act  of  April  29,  1802,  (2  Stats,  at  Large,  159  J  (his  court  can- 
not take  jurisdiction,  and  decide  whether  a  motion  to  set  aside  a  judgment  on  a  hail  bond, 
ought  to  prerail,  though  the  rarious  questions  open  which  the  motion  depended,  are  sep- 
arately certified,  for  they  bring  the  whole  case  before  this  court,  and  not  some  single  ina 
terial  point,  occurring  in  the  progress  of  a  triaL 

The  case  is  stated  in  the  opinion  of  the  court. 

Coze j  for  the  plaintiff 

No  counsel  for  the  defendants. 

TVTKinley,  J.,  delivered  the  opinion  of  the  court 

This  is  a  case  certified  to  this  court  from  the  circuit  court  of  the 
United  States  for  the  eastern  district  of  Tennessee, 

A  petition  was  filed  by  the  defendants,  Vaughan  and  Grant,  stating 
that  a  judgment  had  been  rendered  in  that  court,  in  favor  of  the 
plaintiff,  against  the  said  Turk,  at  the  October  term,  1834,  for  the 
sum  of  $893.67 ;  that  said  Turk  had  been  arrested  upon  a  ca.  $a.> 
issued  upon  said  judgment,  and  that  the  other  two  defendants  had 
become  his  sureties  in  a  bond,  with  condition  that  he  should  make 
his  personal  appearance  at  the  court-house  in  Knoxville,  on  the  second 
Monday  of  October  next  thereafter ;  then  and  there  to  pay  a  debt  re- 
covered by  James  White,  in  said  suit  against  said  Turk,  for  $866.2l£ ; 
take  the  oath  of  insolvency,  or  make  a  surrender  of  his  property,  as 
prescribed  by  the  laws  of  the  State  ;  otherwise,  the  bond  to  remain 
in  full  force  and  virtue.  That  this  bond,  together  with  the  ca.  *o»,  had 
been  returned  to  said  court  at  its  October  term,  1885,  and 
judgment  rendered  thereon  *  against  all  the  defendants ;  [  *  239  ] 
npon  a  motion,  and  without  notice  to  them  of  the  motion. 
'For  reasons  stated  in  the  petition,  they  prayed  for  and  obtained  a 
supersedeas. 

At  the  October  term,  1836,  of  said  court,  M  on  a  motion  being 
made  to  set  aside  the  judgment^  for  the  reasons  assigned  in  the  pe- 
tition, and  on  the  ground  that  the  statutes  of  the  State  of  Tennessee 
referred  to  in  the  petition,  and  under  which  the  bond  was  taken,  and 
the  judgment  on  it  rendered,  on  a  part  of  the  insolvent  laws  of  the 
State,  and  cannot  apply  to  proceedings  on  an  execution  issued  from 
the  federal  court ;  and,  on  a  full  consideration  of  the  subject,  the 
opinions  of  the  judges  were  opposed  on  the  following  points." 
"  Fhrst,  whether  the  omission  to  name  in  the  bond  the  sum  called 
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for  in  the  execution,  and  the  naming  of  a  different  sum  does  not 
vitiate  it  ?  Secondly,  whether  the  omission  to  state  in  the  bond  the 
court  before  which  the  defendant  is  to  appear,  take  the  oath  of  in- 
solvency, or  surrender  his  property,  does  not  vitiate  it?  Thirdly, 
whether  the  omission  to  set  out  in  the  bond  the  writ  of  execution,  or 
refer  to  it,  does  not  vitiate  it  ?  Fourthly,  whether  the  proceedings 
authorized  by  the  statutes  of  the  State  of  Tennessee,  passed  in  1324, 
c  17,  and  in  1825,  c.  57,  can  apply  to  the  federal  courts  ?  Fifthly, 
whether,  on  account  of  the  above  defects,  the  bond  is  not  void ;  and 
the  proceedings  on  it,  under  the  above  statutes,  consequently,  a  nul- 
lity ?  » 

The  intention  of  congress,  in  passing  the  act  under  which  this 
proceeding  has  taken  place,  was,  that  a  division  of  the  judges  of  the 
circuit  court,  upon  a  single  and  material  point,  in  the  progress  of  the 
cause,  should  be  certified  to  this  court  for  its  opinion ;  and  not  the 
whole  cause.  The  certificate  of  the  judges,  in  this  case,  leaves  no 
doubt  that  the  whole  cause  was  submitted  to  the  circuit  court,  by 
the  motion  to  set  aside  the  judgment  on  the  bond.  And  had  the 
court  agreed  in  opinion,  and  rendered  a  judgment  upon  the  points 
submitted,  it  would  have  been  conclusive  of  the  whole  matter  in 
controversy  between  the  parties.  This  certificate,  therefore,  brings 
the  whole  cause  before  this  court ;  and,  if  we  were  to  decide  the 
questions  presented,  it  would,  in  effect,  be  the  exercise  of  original, 
rather  than  appellate  jurisdiction.  United  States  v.  Bailey,  9  Pet. 
267 ;  Adams,  Cunningham,  and  Company  v.  Jones,  12  Pet  207,  de- 
cided at  the  present  term  of  this  court 
[  *  240  ]  *  For  these  reasons,  the  cause  is  remanded  to  the  circuit 
court,  this  court  not  having  jurisdiction  of  the  questions  as 
stated* 

Baldwin,  J.,  dissented. 

5  H.  208;  6  H.  41 ;  7  H.  185;  18  H.  565,  570. 


John  J.  Jenkins,  and  others,  Appellants,  v.  Sarah  M.  Pye,  and 
Edward  Arell  Pye,  Infants,  by  James  B.  Pte,  their  Father 
and  next  Friend,  Appellees. 

12  P.  841. 

Generally,  there  U  a  resulting  trust  in  favor  of  him  who  pays  the  consideration,  bat  this  it 
merely  an  implication,  which  may  he  rebutted  by  showing  such  was  not  the  intention  of 
the  parties. ' 

Where  a  bill  alleged  that  a  deed  was  made  wholly  without  consideration,  and  the  deed 
purported  to  be  for  the  nominal  consideration  of  one  dollar,  evidence  was  held  to  be  ad* 
missible  to  prove  that  $2,000  was  paid,  though  not  specifically  alleged  in  the  answer. 
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ThoDgh  transactions  between  parents  and  children,  by  which  the  former  acquire  the  lands 
of  the  latter,  should  be  carefully  scrutinized,  there  is  no  presumption  that  they  are  in- 
yalid. 

Lapse  of  time,  and  the  death  of  the  parties  to  a  deed  impeached  as  fraudulent,  are  entitled 
to  great,  and  in  some  cases,  controlling  weight,  in  a  court  of  equity. 

The  case  is  stated  in  the  opinion  of  the  court. 
Brent  and  Jones,  for  the  appellants. 
Simmes  and  Coxe,  contra. 

Thompson,  J.,  delivered  the  opinion  of  the  court 

•  This  case  comes  up  on  appeal  from  the  circuit  court  of  [*251  J 
the  District  of  Columbia,  for  the  county  of  Alexandria. 
The  appellees  were  the  complainants  in  the  court  below ;  and  as 
heirs-at-law  of  their  mother,  Eleanor  Jenkins,  filed  their  bill,  by  their 
father,  James  B.  Pye,  as  next  friend,  to  set  aside  a  deed  given  by 
their  mother  to  George  Jenkins,  her  father,  bearing  date  the  15th  of 
March,  1813.  The  bill  charges  that  the  deed  was  made  wholly 
without  consideration,  and  operated  only  to  create  a  resulting  trust 
in  favor  of  the  grantor  and  her  heirs ;  and  if  their  claim  cannot  be 
sustained  on  that  ground,  they  charge  that  the  deed  was  obtained 
by  the  undue  influence  of  parental  authority,  and  therefore  void  in 
equity  against  the  said  Eleanor  Jenkins  and  her  heirs. 

The  consideration  expressed  in  the  deed  is  one  dollar ;  and  as  to 
the  allegation  of  undue  influence,  the  bill  charges  that  the  said 
Eleanor  inherited,  as  heir  of  her  mother,  the  land  conveyed  to  her 
father,  and  in  which  her  father  was  entitled  to  a  life-estate.  That  at 
the  time  of  her  mother's  death,  she  was  an  infant  of  very  tender 
years,  residing  with  her  father,  and  continued  to  reside  with  him 
until  her  marriage.  That  she  never  was  informed  of  the 
extent  of  *  her  property,  to  which  she  became  entitled  on  [  •  262  ] 
the  death  of  her  mother ;  and  having  led  a  life  of  great  se- 
clusion in  the  country,  at  a  distance  from  Alexandria,  where  the 
lands  are  situated,  she  had  no  means  of  acquiring  information  on 
the  subject.  That  very  soon  after  the  said  Eleanor  had  attained  the 
age  of  twenty-one  years,  and  whilst  she  still  resided  with  her  father, 
and  remained  in  ignorance  of  the  extent  and  value  of  her  rights,  the 
said  George  Jenkins,  availing  himself  of  his  parental  authority,  and 
of  the  habit  of  implicit  obedience  and  submission  on  the  part  of  his 
child,  procured  from  her  the  deed  in  question. 

The  answers  of  the  appellants  deny  every  material  charge  and 
specification  in  the  bill,  tending  to  show  that  any  undue  influence 
was  exercised  by  the  father,  to  obtain  the  deed  from  his  daughter ; 

60* 


714         SUPREME   COURT  OP  THB  UNITED  STATES. 

Jenfchu  m.  Pjpe.   u  P. 

but  that  the  act  was  voluntary  and  free  on  her  part.  That  she  wai 
well  acquainted  with  her  rights,  and  the  value  of  the  property. 
That  at  the  time  of  executing  the  deed,  she  was  twenty-three  years 
of  age ;  and  that  the  same  was  not  done  in  expectation  of  her  mar- 
riage, as  she  was  not  roamed  for  two  years  afterwards. 

The  mere  nominal  consideration  expressed  on  the  face  of  the  deed 
was  enough  to  pass  the  estate  to  the  grantee,  no  uses  being  declared 
in  the  deed.  It  is  true,  as  a  general  proposition,  that  he  who  pays 
the  consideration,  means,  in  the  absence  of  all  rebutting  circum- 
stances, to  purchase  for  his  own  benefit ;  and  there  may  be  a  result- 
ing trust  for  the  use  of  the  party  paying  the  consideration.  But  this 
is  founded  upon  a  mere  implication,  of  law,  and  may  be  rebutted  by 
evidence  showing  that  such  was  not  the  intention  of  the  parties. 
And  in  the  present  case,  the  evidence  is  conclusive  to  show  that  no 
such  resulting  use  was  intended.  But  it  is  unnecessary  particularly 
to  notice  this  evidence,  as  this  part  of  the  case  was  not  very  much 
pressed  at  the  argument  And  in  addition  to  this,  the  evidence 
shows  that,  on  the  3d  of  November,  1813,  the  day  her  deed  wa*  of- 
fered for  record  in  Alexandria,  George  Jenkins  paid  to  his  daughter 
$2,000 ;  which,  under  the  situation  of  the  property,  might  well  be 
considered  nearly,  if  not  quite,  an  adequate  consideration.  The  prop- 
erty being  in  a  dilapidated  state,  requiring  great  expense  in  repairs, 
and  the  grantee,  George  Jenkins,  having  a  life-estate  in  it,  which, 
from  the  circumstance  of  his  living  eighteen  years  after  the  date  of 
the  deed,  there  is  reason  to  conclude  that  the  state  of  his  health  and 
constitution  was  such  at  that  time,  as  justly  to  estimate  his  life- 
estate  of  considerable  value. 
(#253)  *  The  evidence  of  the  payment  of  $2,000,  in  addition  to  the 
nominal  consideration  of  $1  mentioned  in  the  deed,  was 
admissible  without  any  amendment  of  the  answer.  It  rebutted  the 
allegation  in  the  bill,  that  the  deed  was  made  wholly  without  con- 
sideration. 

But  the  grounds  mainly  relied  upon  to  invalidate  the  deed,  were, 
that  being  from  a  daughter  to  her  father,  rendered  it  at  least  primd 
faciey  void.  And  if  not  void  on  this  ground,  it  was  so  because  it 
was  obtained  by  the  undue  influence  of  paternal  authority. 

The  first  ground  of  objection  seeks  to  establish  the  broad  princi- 
ple, that  a  deed  from  a  child  to  a  parent,  conveying  the  real  estate  of 
the  child,  ought,  upon  considerations  of  public  policy,  growing  out  of 
the  relation  of  the  parties,  to  be  deemed  void;  and  numerous  eases 
in  the  English  chancery  have  been  referred  to,  which  are  supposed 
to  establish  this  principle.  We  do  not  deem  it  necessary  to  travel 
over  all  these  authorities;  we  have  looked  into  the  leading  cases, 
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and  cannot  discover  any  thing  to  warrant  the  broad  and  unqualified 
doctrine  contended  fog  on  the  part  of  the  appellees.  All  the  cases 
are  accompanied  with  some  ingredient,  showing  undue  influence 
exercised  by  the  parent,  operating  upon  the  feam  or  hopes  of  the 
child ;  and  sufficient  to  show  reasonable  grounds  to  presume  that 
the  act  was  not  perfectly  free  and  voluntary  on  the  part  of  the  child ; 
and  in  some  cases,  although  there  may  be  circumstances  tending,  ia 
some  small  degree,  to  show  undue  influence,  yet,  if  the  agreement 
appears  reasonable,  it  has  been  considered  enough  to  outweigh  light 
circumstances,  so  as  not  to  affect  the  validity  of  the  deed. 

It  becomes  the,  less  neeessaty  for  us  to  go-  into  a  critical  examina- 
taoa  of  the  English  chancery  doctrine  on  this  subject ;  for  ahould  the 
cases  be  found  to  countenance  it,  we  should  not  be  disposed  to  adopt 
or  sanation  the  broad  principle  contended  fot,  that  the  deed  of  a  child 
to  a  parent  is.  to  be  deemed,  primd  facie,  void.  It  is  undoubtedly 
the  duty  of  courts  carefully  to  watch  and  examine  the  circumstance* 
attending  transactions  of  tbia  kind,  when  brought  under  review  be- 
fore them,  to  discover  if  any  undue  influence  has  been  exercised  ia 
obtaining  the  conveyance*  But  to  consider  a  parent  disqualified 
to  take  a  voluntary  deed  from  his  child,  without  consideration,  on 
account  of  their  relationship*  ia  assuming  a  principle  at  war  with,  all 
filial  as  well  as  parental  duty  and  affection;  and  acting  on  the  pre- 
sumption that  a  parent,  instead  of  wishing  to  promote  the 
interest  *  and  welfare,  would  be  seeking  to  overreach  and  [  *  254  } 
defraud  bis  child.  Whereas,  the  presumption  ought  to  be, 
in  the  absence  of  all  proof  tending  to  a  contrary  conclusion,  that  the 
advancement  of  the  interest  of  the  child  wan  the  object  in  view  ;  and 
to  presume  the  existence  of  circumstances  conducing  to  that  result. 
Sock  a  presumption  harmonizes  with  the  moral  obligations  of  a 
parent  to  provide  for  his  child ;  and  is  founded  upon  the  same  benign 
principle  that  governs  cases  of  purchases  made  by  parents  in  the 
name  of  a  child.  The  primd  foci*  presumption  is,  that  it  was  intends 
ed  as  an  advancement  to  the  child,  and  so  not  falling  within  the  prim* 
ciple  of  a  resulting  trust.  The  natural  and  seasonable  presumption 
in  all  transactions  of  thk  kind  is,  that  a  benefit  was  intended  the 
child,  because  in  the  discharge  of  a  moral  and  parentaL  duty.  And 
the  interest  of  the  child  ia  abundantly  guarded  and  protected,  by 
keeping  a  watchful  eye  over  the  transaction,  to  see  that  no  undue  in* 
fluence  was  brought  to  bear  upon  it 

In  the  present  case*  every  allegation  in  the  bill  tending  to  show 
that  any  undue  influence  was  used,  is  fully  met  and  denied  in  the 
answer,  and  is  utterly  without  proof  to  sustain  it.  And  indeed  thin 
allegation,  seemed  to  be  abandoned  on  the  argument. 
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But  if  any  thing  was  wanting  to  resist  the  claim  on  the  part  of  the 
appellees,  and  to  establish  the  deed,  and  the  interest  derived  under  it, 
it  will  be  found  in  the  lapse  of  time.  The  deed  bears  date  the  3d  of 
November,  1813 ;  the  grantor,  Eleanor  Jenkins,  then  being  23  years 
of  age.  She  was  married  about  two  years  thereafter,  and  died  in 
the  year  1818 ;  and  not  a  whisper  of  complaint  was  heard  against 
the  transaction  during  her  lifetime.  George  Jenkins,  the  grantee, 
lived  until  the  year  1831,  and  no  complaint  was  made  in  his  lifetime, 
after  a  lapse  of  eighteen  years,  it  is  difficult,  if  not  impracticable, 
fully  to  explain  the  transaction. 

Lapse  of  time,  and  the  death  of  the  parties  to  the  deed,  have 
always  been  considered  in  a  court  of  chancery,  entitled  to  great 
weight,  and  almost  controlling  circumstances  in  cases  of  this  kind. 

But  the  circumstances,  as  disclosed  by  the  proofs,  not  only  rebut 
every  presumption  of  unfairness  on  the  part  of  George  Jenkins,  but 
disclose  circumstances,  tending  to  show  that  he  was  governed  by 
motives  highly  honorable  and  commendable.  He  was  a  man  of 
large  estate.  The  property  conveyed  to  him  by  his  daughter  was 
in  a  dilapidated  and  unprofitable  condition.  He  had  a  life-estate  in 
it  And  it  would  have  been  unreasonable,  if  not  unjust  to 
[  *  255  ]  his  other  children,  to  *  have  required  him  to  incur  great 
expenses  in  improving  this  property,  which  would  enure  to 
the  exclusive  benefit  of  this  daughter.  His  object,  as  well  as  that  of 
his  daughter,  seem  to  have  enabled  him  the  more  easily  and  satis- 
factorily to  make  an  equal  distribution  of  his  property  among  all 
his  children ;  as  well  the  said  Eleanor  as  those  he  had  by  a  second 
marriage.  This  was  a  measure  well  calculated  to  promote  harmony 
among  his  children  ;  and  his  intention  to  carry  that  disposition  of 
his  property  into  execution,  was  manifested  by  the  will  he  made ; 
which  failed  however  of  its  full  operation,  by  reason  of  some  infor- 
mality in  its  execution.  But  the  appellees  have  succeeded  to  a  full 
and  equal  share  of  his  estate,  under  the  distribution  which  the  law 
has  made ;  which  is  all  that  in  equity  and  justice  they  could  claim. 
.  This  view  of  the  case,  renders  it  unnecessary  to  notice  the  points 
made  on  the  argument,  in  relation  to  the  accounts  which  the  appel- 
lees were  called  upon  to  render. 

The  decree  of  the  court  below  is  accordingly  reversed,  and  the  bill 
dismissed. 

Catron,  J.  I  concur  with  the  majority  of  the  court,  that  the  decree 
be  reversed;  but  differing  most  materially  with  the  reasons  and 
principles  on  which  the  opinion  of  my  brethren  proceeds,  I  will 
briefly  state  the  difference,  hoping  sincerely  I  may  be  mistaken. 
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The  cause  must  be  reviewed  here  in  the  same  form  that  the  parties 
presented  it  to  the  circuit  court ;  this  is  due  to  the  court  below,  and 
the  only  mode  we  can  pursue  as  a  court  of  appeals. 

The  bill  was  filed  in  July,  1833,  the  answer  in  May,  1834,  the 
replication  in  April,  1835,  and  on  the  11th  of  May,  the  cause  was  by 
agreement,  set  for  hearing ;  and  on  the  26th  of  October,  1835,  was 
heard  upon  the  bill  and  answers,  with  two  additional  facts,  which  the 
parties  admitted  of  record;  to  wit:  1.  That  George  Jenkins  was,  at 
the  date  of  the  deed  from  his  daughter  to  him,  in  1813,  a  man  of 
large  fortune,  and  so  continued  till  his  death.  2.  That  the  deed  con- 
veyed all  the  estate  to  which  the  said  Eleanor  was  in  any  manner 
entitled.  Upon  this  case,  the  court,  pn  the  26th  of  October,  1835, 
decreed  for  the  complainants ;  and  ordered  an  account  to  be  taken 
of  the  rents  of  the  property  in  litigation  since  George  Jenkins's  death, 
the  parcels  sold  by  him  in  his  lifetime,  and  the  value  of  the  estate  in 
1813,  &c 

•  On  the  13th  of  May,  1837,  the  master  commissioner  re-  [  *  256  ] 
ported ;  and  on  the  31st  of  October,  1837,  the  report  was 
confirmed  by  a  final  decree  of  the  court  Upon  this  proceeding,  it 
will  be  remarked,  that  the  decree  of  October,  1835,  could  not  be 
reversed  by  that  of  1837,  on  evidence  furnished  to  the  commissioner 
in  taking  the  account,  and  which  he  reported  to  the  court  The  first 
decree  could  only  have  been  reached  by  a  petition  for  a  rehearing, 
(if  filed  in  time,)  or  by  a  bill  of  review;  and  we  must,  therefore, 
examine  the  decree  of  1835,  on  the  facts  then  presented  to  the  circuit 
court 

The  bill  alleges  the  conveyance  of  1813,  to  have  been  executed 
without  any  valuable  consideration;  and  that  the  daughter  acted 
under  the  influence  of  parental  authority.  That  it  was  executed 
without  valuable  consideration,  the  answers  admit ;  but  they  deny 
that  any  constraint  or  parental  authority  was  exercised,  and  respond 
that  the  deed  was  made  freely  and  voluntarily.  They  also  admit, 
that  Eleanor  Jenkins  was  born  the  17th  September,  1790 ;  that  her 
mother  died  in  1796 ;  that  when  the  deed  was  made,  Eleanor  was 
only  eighteen  months  over  twenty-one  years  of  age,  and  that  she  was 
the  sole  heir  of  her  mother ;  the  father  and  grantee  being  tenant  by  the 
curtesy  of  the  lands  descended.  That  George  Jenkins  had  two  other 
children  by  a  different  mother,  who  are  the  defendants;  and  that  he 
died  in  1831,  intestate  as  regarded  his  real  estate. 

Eleanor  Jenkins  married  in  1815,  and  died  in  1818 ;  leaving  the 
complainants  her  heirs. 

It  is  also  averred  in  the  answers,  that  the  property  in  1813,  was  in 
a  dilapidated  condition ;  and  that  it  had  suffered  by  fire,  which  was  a 
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principal  reason  for  making  the  conveyance.  The  arennent  fe  in* 
dependent  of  any  statement  in  the  bill,  is  traversed  by  the  replica* 
tion ;  and  no  proof  having  been  made  to  sustain  the  averment,  of 
course  it  cannot  be  noticed  here.  The  defendants  also  insist,  that 
the  bill  should  be  dismissed  because  of  the  lapse  of  time,  and  the 
death  of  parties  and  witnesses. 

This  being  tihe  case  presented  to  the  circuit  court  in  1835,  the 
question  is,  did  that  Court  err  in  ordering  the  defendants  to  account  ? 
Time  and  the  death  of  George  Jenkins  aside,  I  think  it  impossible 
bo  to  hold,  consistently  with  the  best-established  doctrines  governing 
a  court  of  chancery. 

Hie  elements  of  the  decree  below  were.  1.  That  the  gran  tot, 
Eleanor  Jetfkins,  was  a  young  heir,  and  a  woman,  when 
[  *257  ]  she  made  *the  conveyance ;  that  it  was  of  her  whole  estate 
without  consideration,  and  to  a  parent  of  large  wealth. 

2.  That  she  was  an  heir  of  an  estate  in  reversion,  which  descended 
to  her  in  tender  infancy ;  and  in  regard  to  the  possession  and  enjoy- 
ment of  which  she  must  be  deemed  and  treated,  in  a  court  of  chan 
eery,  as  an  expectant  heir. 

3.  She  conveyed  to  the  adult  tenant  for  life,  who  was  her  father 
and  natural  guardian,  with  whom  she  resided,  and  on  whom  she  was 
dependent 

I  propose  to  examine  the  cause,  sneh  as  it  is  found ;  not  to  specu- 
late upon  supposed  cases  of  remainders  acquired  by  purchase,  and 
sold  by  him  who  thus  acquired ;  nor  upon  cases  where  the  tenant  for 
life  joins  in  the  sale.  These  and  other  transfers  of  remainders,  may 
depend  on  very  different  principles  from  the  case  before  the  court 

The  first  two  grounds,  governing  the  decision  of  the  circuit  court, 
wfll  be  treated  together;  disregarding,  for  the  present,  the  relation  of 
father  and  daughter. 

In  the  language  of  Sir  William  Grant,  in  Gowiand  v.  De  Faria. 
17  Vesey,  20,  it  will  be  laid  down,  that  a  this  is  the  case  of  a  person 
who,  in  this  court,  is  considered  as  an  expectant  heir ; "  and  l4  that  it 
ts  incumbent  upon  those  who  have  dealt  with  an  expectant  heir, 
relative  to  his  reversionary  interest,  to  make  good  the  bargain ;  that  is. 
to  be  able  to  show  that  a  full  and  adequate  consideration  was  paid. 
In  all  such  cases,  the  issue  is  upon  the  adequacy  of  price ;  no  proof 
of  fraud  is  necessary ;  and  the  relief  is  given  upon  general  principles 
of  mischief  to  the  public,  without  requiring  particular  evidence  of 
actual  imposition.*  2  Atk.  28;  Jeremy's  Eq.  398;  1  Story's  Eq. 
330,  §  338 ;  1  Fonblanque's  Eq.  B.  1,  C.  2,  §  12 ;  1  Mad.  Ch.  118, 
trtate  the  result  of  the  adjudications. 

As  some  doubts  are  suggested  by  Mr.  Justice  Story,  and  by  Mr 
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Jeremy,  in  the  passages  cited  of  their  treatises,  whether  the  strictness 
of  the  doctrine  applies  to  cases  of  dealings  for  remainders ;  it  is 
deemed  necessary  to  go  into  a  slight  review  of  the  leading  adjudged 
oases,  to  see  if  any  conveyance  resembling  the  present  has  been  per- 
mitted to  stand.  It  is  bat  justice,  however  to  say,  that  I  do  not 
suppose  either  of  those  highly  respectable  authors  intended  to  ques- 
tion the  doctrine  in  a  case  like  the  present ;  where  the  estate  in 
reversion  descended  upon  an  infant  heir,  incumbered  with  a  life 
interest,  and  the  expectancy  was  given  to  the  tenant  for  life,  within 
eighteen  months  after  the  heir  came  of  age.  That  such 
purchase  is  *  a  constructive  fraud,  and  the  purchaser,  if  a  {  *  268  ] 
stranger,  compelled  to  account,  and  give  «p  his  bargain,  if 
found  to  be  advantageous,  has  not  for  a  century,  been  an  open 
question.  The  conveyance  is  treated  as  a  mortgage,  and  the  grantor 
relieved  on  payment  of  the  principal  advanced  and  interest^  without 
inquiry  whether  there  was  fraud  or  imposition. 

The  doctrine,  during  the  seventeenth  century,  met  with  some 
opposition,  especially  in  the  reigns  of  Gar.  II.  and  Jac.  IL ;  but  in 
N<rtt  *  Hill,  1  Vern.  167 ;  1  P.  W.  310 ;  Newland  on  Contracts,  486 ; 
and  Berny  iu  Pitt,  2  Vern.  14,  it  received  the  most  conclusive  con- 
firmation short  of  the  judgment  of  the  house  of  lords.  In  the  former 
case,  Lord  Ch.  Nottingham  decreed  redemption  (in  his  own  phrase) 
on  rehearing;  Lord  Keeper  North  reversed  this  decree,  and -refused 
relief;  but  this  last  decree  was  again  reheard  before  Lord  Ch.  Jeffries, 
2  Vero.  27,  and  reversed,  and  that  of  Ix>rd  Nottingham  confirmed. 
So  in  Berny  v.  Pitt,  (the  report  of  which  is  found  in  2  Vern.  14 ;  1  P. 
W.  311 ;  Newland  Con.  347,)  Lord  Nottingham  denied  relief;  but 
Lord  Ch.  Jeffries,  2  Jae.  IL  on  rehearing,  reversed  the  decree,  and  let 
in  the  grantor  to  redeem  on  the  usual  terms  of  paying  the  money 
advanced,  with  interest, 

In  the  case  of  Twisleton  o.  Griffith,  1716,  the  exception  was  again 
invoked,  that  there  was  no  fraud  in  fact ;  it  was  urged,  that  at  this 
rate  the  heir  of  the  remainder  could  not  seH,  as  no  one  would  buy; 
to  which  Lord  Oowper  replied :  u  This  might  force  an  heir  to  go 
home,  and  submit  to  his  father,  or  bite  on  the  bridle,  and  endure 
some  hardships ;  and  in  the  mean  time  he  might  grow  wiser,  and  be 
reclaimed,"  1  P.  W.  313. 

In  Peacock  v.  Evans,  16  Ves.  514,  the  master  of  the  rolls  says 
(when  speaking  of  an  heir  selling  the  expectancy  of  a  remainder 
during  his  father's  life) :  u  To  that  class  of  persons,  this  court  seems 
to  have  extended  a  degree  of  protection  approaching  nearly  to  an 
incapacity  to  bind  themselves  by  contract; n  and  he  cites  with  appro- 
bation the  expressions  of  Lord  Ch.  Eldon,  in  Coles  v.  Trecothcck, 
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9  Ves.  234 ;  that,  "  The  cases  of  reversions  and  interests  of  that  sort 
go  upon  a  very  different  principle ;  in  some,  the  whole  duty  of  making 
good  the  bargain,  upon  the  principles  of  this  court,  is  upon  the 
vendee,  as  in  the  instance  of  heirs  expectant."  And  Sir  William 
Grant  added :  "  The  tendency  of  this  doctrine  to  render  all  bargains 
with  such  persons  very  insecure,  if  not  altogether  impracticable, 
seems  not  to  have  been  considered  as  operating  to  prevent 
[  *  259  ]  its  adoption  and  *  establishment ;  but  on  the  contrary, 
some  of  the  judges  have  avowed  that  probable  consequence, 
as  being  to  them  the  recommendation  of  the  doctrine." 

In  the  case  referred  to,  it  was  admitted  there  was  nothing  approach- 
ing to  fraud  or  imposition ;  yet  the  conveyance  was  set  aside,  be- 
cause a  full  price  had  not  been  paid.  All  that  could  be  said  of  it 
was,  that  Mr.  Peacock  had  obtained  a  very  advantageous  bargain. 

So  in  Gowland  v.  De  Faria,  17  Vesey,  20,  where  a  reversionary 
interest  had  been  sold,  in  which  the  plaintiff's  mother  had  a  life- 
estate,  all  fraud  was  denied ;  and  no  proof  introduced,  save  that  the 
consideration  was  not  full ;  and  in  reply  to  the  argument  of  manifest 
fairness,  the  master  of  the  rolls  replied :  "  In  all  these  cases  the  issue 
is  on  the  inadequacy  of  price.  This  is  the  case  of  a  person  who,  in 
this  court,  is  considered  an  expectant  heir.  He  has  charged  his  re- 
versionary interest,  and  the  question  is,  whether  he  has  received  an 
adequate  consideration.  Upon  that  question  the  evidence  "is  all  one 
way ; "  and  the  conveyance  was  treated  as  a  mortgage,  see  Davis  0. 
Duke  of  Marlborough,  2  Swanston,  147. 

To  cite  other  authorities  to  sustain  the  position  assumed  would 
justly  be  deemed  an  incumbrance ;  and  I  will  only  ask,  had  Eleanor 
Jenkins  conveyed  to  a  stranger  instead  of  her  father,  could  a  court 
of  chancery  have  refused  her  heirs  relief,  had  they  come  in  time  ? 

And  by  way  of  introducing  the  next  proposition,  it  will  be  sub- 
mitted, whether  her  father  stood  upon  higher  ground  than  a  stranger? 

To  a  proper  understanding  of  this  question,  a  slight  reference  must 
be  had  to  the  facts,  reported  by  the  commissioner,  as  they  appeared 
on  the  final  decree  in  October,  1837.  My  brethren  have  given  them 
some  consideration,  nor  will  I  pass  them  by;  although  the  pleadings, 
it  is  apprehended,  exclude  them,  they  will  be  taken  in  connection 
with  the  answers  and  admissions.  George  Jenkins,  in  1813,  and  at 
his  death,  was  a  man  of  large  wealth.  He  had  two  sets  of  children ; 
one  child  by  a  first  wife,  and  two  by  a  second.  The  answer  avers  ne 
procured  the  conveyance  to  do  justice  in  his  family.  The  account 
6hows,  that  Eleanor's  and  George  Jenkins's  joint  interest  were  worth, 
when  the  deed  was  made  in  March,  1813,  $8,992.97,  and  that  about 
six  months  after  the  execution  of  the  deed,  George  Jenkins  caused 
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to  be  vested  in  his  daughter,  Eleanor,  two  thousand  dollars'  worth  of 
bank  stock,  which  was  sold  by  Mr.  Pye  shortly  after  he  married 
Eleanor.  Further  than  this,  nothing  was  advanced  to  the 
daughter.  George  *  Jenkins  died  intestate,  as  regarded  [  *  260  ] 
his  lands ;  whether  by  accident  or  design,  matters  nothing 
to  the  infant  children  who  are  plaintiffs.  The  answer  avers,  that 
the  complainants  by  the  intestacy  are  entitled  to  two  elevenths  of 
their  grandfather's  estate ;  whereas,  were  they  to  obtain  the  lands 
conveyed  by  the  deed  of  1813,  and  come  in  as  joint  heirs  of  the 
residue,  they  would  take  more  than  one  half.  What  advances  were 
made  by  their  father  to  the  two  children  of  George  Jenkins,  who 
are  defendants,  does  not  appear;  but  that  they  take  nine  elevenths 
of  the  whole  estate,  by  the  intestacy,  conclusively  proves,  if  George 
Jenkins  obtained  the  deed,  "  best  to  enable  him  to  do  equal  justice 
to  all  his  family,"  that  he  did  no  such  equal  justice  to  his  daughter, 
Eleanor,  in  her  lifetime,  or  to  her  children  at  his  death.  He  was  a 
man  of  large  wealth,  and  was  bound  to  do  equal  justice,  if  the  answer 
be  true ;  and  the  defendants  aver  they  personally  know  the  fact  to  be 
so ;  and  that  this  was  the  consideration  of  the  conveyance.  If  it 
was  obtained  for  one  purpose,  and  the  property  applied  to  another, 
for  instance,  to  advance  the  fortunes  of  the  second  set  of  children, 
it  is  well  settled  the  deed  should  be  set  aside.  To  prove  it,  I  need 
only  cite  the  case  of  Young  v.  Peachy,  2  Atkyns,  254,  whose  au- 
thority has  never  been  questioned  since  Lord  Hardwicke's  time. 

Again  :  $2,000  in  bank  stock  was  a  poor  advance  for  a  man  of 
large  wealth,  having  only  three  children,  on  the  intermarriage  of  one 
of  them ;  and  we  will  take  it  that  Eleanor  was  not  intended  to  be 
turned  off  destitute. 

The  facts  thus  introduced  from  the  commissioner's  report,  to  con- 
trol the  effect  of  the  first  degree,  (could  they  be  heard  for  such  pur- 
pose,) are  therefore  of  no  value,  and  cannot  help  the  conveyance. 
How,  then,  did  the  father  stand  ? 

The  jealousy  with  which  courts  of  chancery  watch  contracts  made 
by  parents  with  children,  is  laid  down  with  terseness  and  much  ac- 
curacy by  Mr.  Justice  Story  in  his  lecture  on  constructive  frauds. 
1  Story's  Ch.  306.  He  says  :  "  The  natural  and  just  influence  which 
a  parent  has  over  a  child,  renders  it  peculiarly  important  for  courts 
of  justice  to  watch  over  and  protect  the  interests  of  the  latter ;  and, 
therefore,  all  contracts  and  conveyances,  whereby  benefits  are  secured 
by  children  to  their  parents,  are  objects  of  jealousy ;  and  if  they  are 
not  reasonable  under  the  circumstances,  they  will  be  set  aside." 

Mr.  Newland,  in  his  treatise  on  contracts,  c  30,  p.  445,  gives 
the  result  of  the  authorities  with  great  clearness  and  force;  and 
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[  *261  ]  *the  accuracy  of  which  is  fully  borne  out  by  the  cases. 
"  It  is  a  natural  presumption,"  says  be,  "  that  a  parent  pos- 
sesses influence  over  the  mind  of  his  child.  Equity,  therefore,  regards 
with  a  jealous  eye  contracts  between  them ;  and  very  properly  con- 
siders this  relation  to  give  additional  weight  and  suspicion  4©  cir- 
cumstances of  fraudulent  aspect,  which  the  case  may  involve."  And 
Lord  Hardwicke  said,  in  Young  v.  Peaoy,  8  Atfc.  358,  where  the 
transaction  in  its  leading  features  much  resembled  this,  the  father 
having  obtained  a  voluntary  conveyance  from  a  daughter :  "  But  the 
case  is  greatly  strengthened  when  it  comes  to  be  considered  that  this 
was  a  recovery  obtained  by  a  father  from  his  child ;  and  when  this  is 
the  case,  it  affords  another  strong  circumstance  in  order  to  relieve 
the  plaintiffs." 

The  British  adjudications,  uniformly  and  firmly  supporting  the 
doctrine,  are  cited  by  the  writers  above  referred  to.  1  Story's  Eq. 
306,  Newl.  445,  Madd.  Chancy.  310 ;  and,  with  which  I  will  rest  con- 
tent, adding,  however,  that  the  case  before  us,  is  as  bare  of  alleviat- 
ing circumstances,  tending  to  exempt  it  from  the  general  rule,  as 
any  I  have  found  reported,  or  known  in  my  experience  in  life. 
Had  the  conveyance  been  made  to  a  stranger,  it  could  not  have  been 
tolerated  for  a  moment ;  and  having  been  made  to  the  father,  in  the 
language  of  Mr.  Nawiand :  "  The  relation  gives  additional  weight 
and  suspicion  to  the  circumstances  which  the  case  involves."  Its 
decision  rests  not  on  discretion,  but  on  settled  rules  of  property ; 
which,  it  is  supposed  by  me,  should  not  be  disturbed. 

But  first,  more  than  twenty  years  elapsed  from  the  execution  of 
the  conveyance  to  the  time  of  filing  the  bill ;  and,  second,  it  was  not 
filed  until  after  George  Jenkins's  death.  The  daughter  and  her  heirs 
having  been  at  all  times  since  1813  free  to  sue,  and  having  had  the 
means,  and  being  under  no  utidue  restraint,  the  presumption  is,  that 
time  has  destroyed  the  evidence  going  to  prove  the  fairness  of  the 
transaction ;  or  that,  if  the  suit  had  been  brought  in  the  grantee's 
lifetime,  he  could  have  adduced  it.  I  confess,  however,  it  is  with 
some  difficulty  the  presumption  can  be  maintained,  under  the  circum- 
stances of  this  cause,  by  the  British  adjudications ;  yet,  our  migratory 
habits,  and  the  consequent  loss  of  evidence  are  such,  that  presump- 
tions founded  on  time  must,  in  this  country,  be  firmly  supported, 
without  letting  in  doubtful  exceptions  to  destroy  their  force ;  espe- 
cially when  those  in  whose  knowledge  the  facts  rested,  which  might 
have  explained  the  transaction,  are  dead ;  as  in  Brown  v.  Carter,  5 
Ves.  877,  where  the  bill  was  brought  to  set  aside  a  setfte* 
[  *  363  ]  ment  under  *  an  agreement  between  father  and  son,  made 
in  1769.     The  conveyance  was  voluntary,  as  in  the  instance 
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before  the  court.  The  father  died  in  1793,  up  to  which  time  no  com- 
plaint had  been  made;  and  vsry  sooe  after,  the  bill  was  filed.  The 
court  held,  that,  "  though  transaetinn*  of  this  kind  will  be  looked  at 
with  jealousy,  that  the  father  should  not  take  an  improper  advantage 
of  his  authority ;  the  complaint  must  always  be  made  in  time ;  not 
after  the  father  is  dead,"  <fcc 

The  same  doctrine  was  held  by  Lord  Ejjrskine  in  Morse  v.  Royal 
J.2  Ves.  376 ;  and  relief  re&sed  because  of  the  lapse  of  time  and  th 
death  of  witnesses. 

The  British  case,  however,  which  has  most  labored  this  question, 
is  that  of  Chalmers  v.  Badby,  1  Jacu  &  Walk.  58  j  in  which  the 
authorities  are  referred  to,  where  the  claims  of  expectant  heir*  to 
have  decrees  for  accounts,  and  the  rescission  of  contracts,  were  re- 
jected, because  of  the  lapse  of  time  intervening  between  the  date  of 
the  contract  and  the  filing  of  the  bill. 

The  general  doctrine,  that  full  force  will  be  given  to  presumptions 
founded  on  time,  and  that  stale  demands  will  not  he  enforced  to 
compel  parties  to  account,  nor  to  disturb  contracts  or  possessions,  is 
established  on  a  very  firm  footing  as  the  doctrine  of  this  court,  in 
Ricard  v.  Williams,  7  Wheat  59 ;  Hughes  v.  Edwards,  9  Wheat 
489 ;  WiUiaon  v.  Watkins,  3  Pel.  43 ;  Miller  v.  M'Intyre,  6  Pet  61 ;« 
Piatt  v.  Vattier,  9  Pet  405 ;  and  other  decisions.  But  the  difficulty 
in  such  cases  as  the  one  before  the  court,  is,  that  the  expectant  heir  is 
usually  destitute,  ignorant  of  his  rights,  and  not  on  an  equal  footing 
with  his  vendee ;  and  the  courts  of  chancery  presume  that  he  con* 
tarae&ed  in  subservienoe  to  circumstances,  either  of  helpless  poverty  or 
ignorance,  or  at  least  superior  knowledge  of  faote  on  the  part  of  him 
with  whoro  he  contracted.  When  the  facts  proved  .are  in  accordance 
with  the  presumption,  and  establish  that  the  same  condition  continued 
to  the  date  when  suit  was  brought,  time  has  not  been  strictly  regarded 
in  England ;  and  chaneery  has  frequently  proceeded  to  afford  relief, 
disregarding  the  length  of  time,  upon  evidence  of  a  continuing  op- 
pression and  poverty,  or  concealment  This  cause  has  certainly  in 
it  circumstances  to  raise  difficulties.  Eleanor  Pye  married  within 
two  years,  and  died  within  fiye  after  the  conveyance  was  made ;  and 
the  complainants  were  at  her  death,  and  so  continued  until  they 
sued,  infants.  Yet,  I  think,  no  account  should  have  been  ordered, 
nor  the  conveyance  impeached,  after  the  lapse  of  twenty 
years,  *  and  after  George  Jenkins's  death ;  and  concur  that  [  *  263  ] 
the  bill  be  dismissed, 

8H.183;  9  0.210. 
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James  Galloway,  Jr.,  Appellant,  v.  Henry  R.  Finlby  and  David 

Barr,  Appellees. 

12  P.  264. 

A  vendee,  who  buys  up  a  better  title  than  that  of  his  vendor,  who  has  acted  fairly,  may  be 
treated  as  a  trustee  for  the  vendor,  and  only  entitled  to  receive  from  the  latter  what  was 
thus  paid  for  the  better  title. 

Where  the  defect  in  the  vendor's  title  was  not  discovered  till  after  the  sale,  and  was  then 
revealed  to  the  vendee  by  the  vendor,  the  vendee  will  not  be  allowed  to  obtain  the 
true  title,  and  then  have  the  contract  rescinded. 

A  patent  in  the  name  of  a  deceased  person  conveys  no  title;  bat  by  the  act  of  March  2, 
1807,  $  1,  (2  Stats,  at  Large,  424,)  land  so  patented  in  the  Virginia  military  land  dis- 
trict was  withdrawn  from  location,  and  by  the  act  of  May  20, 1836,  (5  Stats,  at  Large,  31,) 
the  defect  was  cored,  and  the  title  vested  in  the  heirs  of  the  deceased  patentee. 

The  case  is  stated  in  the  opinion  of  the  court.  It  was  an  appeal 
from  the  circuit  court  of  the  United  States  for  the  western  district  of 
Pennsylvania. 

Corwin  and  Mason,  for  the  appellant. 

Fetterman,  contra. 

•[  *  294  ]       *  Catron,  J.,  delivered  the  opinion  of  the  court 

The  bill  alleges  that  the  complainant,  on  the  11th  of 
March,  1835,  purchased  from  Henry  R.  Finley  and  David  Barr,  who 
acted  for  himself  and  wife,  the  sister  of  defendant,  Finley,  the  moiety 
of  two  tracts  of  land  lying  in  the  State  of  Ohio,  one  for  one  thousand 
two  hundred,  and  the  other  for  one  thousand  acres,  founded  on  a 
warrant  for  two  thousand  six  hundred  and  sixty-six  and  one-third 
acres,  obtained  by  Charles  Bradford,  as  an  officer  in  the  revolutionary 
war,  in  the  Virginia  continental  line.  That  Finley  and  the  wife  of 
Barr  were  the  heirs  of  their  mother,  who  derived,  by  descent,  a  moiety 
of  the  lands  from  her  father,  Charles  Bradford. 

Galloway  agreed  to  pay  (8,000  for  the  moiety  of  the  two  tracts, 
part  in  hand,  and  the  balance  by  instalments,  the  last  of  which  was 
to  fall  due  on  the  first  of  January,  1839.  And  Finley  and  Barr  cov- 
enanted with  the  complainant  to  convey  the  moiety  of  the  lands 
contracted  for,  in  fee,  so  soon  as  he  paid  the  purchase-money. 

It  is  also  alleged  that  Finley  and  Barr  promised,  at  the  time  the 

agreement  was  made,  to  forward  from  Pennsylvania,  where  they 

resided,  to  Galloway,  who  resided  in  Ohio,  the  title  papers,  and  the 

power  of  attorney,  authorizing  Barr  to  contract  for  his  wife. 

[  *  295  ]       *  That  after  the  date  of  the  contract  the  wife  of  Barr  died, 

a  minor,  intestate,  of  course,  and  without  issue. 

As  grounds  of  relief  it  is  averred  that  the  title  papers  were  not  for* 
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warded,  nor  the  power  produced.  But,  principally,  that  after  making 
the  contract  the  complainant  discovered  Charles  Bradford,  the  grantee, 
had  died  in  1789,  and  that  the  lands  were  entered,  surveyed,  and 
granted  in  his  name,  in  1793  and  1794. 

Finley  and  Barr,  by  their  answer,  admit  the  contract  to  have  been 
made  as  stated ;  deny  that  title  papers  were  to  be  furnished  by  them ; 
admit  they  promised  to  forward  the  power,  and  the  death  of  Mrs. 
Barr,  but  allege  respondent,  Finley,  was  her  sole  heir ;  admit  Charles 
Bradford  died  in  1789,  and  that  the  lands  were  entered  and  surveyed 
in  1793,  '94,  and  afterwards  patented  in  his  name. 

The  respondents,  however,  mainly  rely  for  their  defence  on  the  fact 
that  on  the  26th  of  September,  1833,  the  complainant,  Galloway, 
entered  the  two  tracts  of  land,  the  moiety  of  which  was  agreed  to  be 
conveyed,  in  his  own  name,  and,  as  they  allege,  without  their  knowl- 
edge, and  with  the  fraudulent  intent  of  depriving  the  heirs  of  Brad- 
ford of  it,  and  thereby  to  render  it  impossible  for  them  to  comply 
with  their  contract.  And  the  defendant,  Finley,  for  himself,  and  as 
heir  of  his  sister,  offers  to  comply  with  the  agreement 

It  is  urged  that  the  entries,  surveys,  and  grants,  in  the  name  of 
Charles  Bradford,  after  his  death  were  void.  Suppose  the  fact  to 
have  been  so  when  the  agreement  of  March,  1835,  was  made,  and  that 
the  lands  were,  subject  to  appropriation  when  Galloway  entered  them 
in  September,  1835,  then  the  rule  applies :  "  That  if  a  vendee  buys 
up  a  better  title  than  that  of  the  vendor,  and  the  vendor  was  guilty 
of  no  fraud,  he  can  only  be  compelled  to  refund  to  the  vendee  the 
amount  of  money  paid  for  the  better  title."  Searcy  v.  Kirkpatrick, 
Cooke's  Ten.  Rep.  211;  Mitchell  v.  Barry,  4  Hay.  Ten.  Rep.  136. 
In  reforming  the  contract,  equity  treats  the  purchaser  as  a  trustee  for 
the  vendor,  because  he  holds  under  the  latter ;  and  acts  done  to  per- 
fect the  title  by  the  former,  when  in  possession  of  the  land,  enure  to 
the  benefit  of  him  under  whom  the  possession  was  obtained,  and 
through  whom  the  knowledge  that  a  defect  in  the  title  existed  was 
derived.  The  vendor  and  vendee  stand  in  the  relation  of  landlord 
and  tenant;  the  vendee  cannot  disavow  the  vendor's  title.  3  Pet 
48 ;  2  Marshall's  Ky.  Rep.  242 ;  5  Yerger's  Ten.  Rep.  398.  This 
case  furnishes  a  fair  illustration  of  the  propriety  of  the  principle. 
Charles  Bradford  was  a  non-resident ;  that  he  had  died  be- 
fore the  *  lands  were  entered  and  granted,  was  unknown  to  [  *296  ] 
Galloway  until  he  obtained  the  information  through  the 
heirs  of  the  grantor  after  the  sale ;  for  forty  years  the  title  had  been 
deemed  valid,  and  the  defect  was  exposed  by  the  production  of  his 
will,  and  the  indorsements  of  its  probate,  made  in  1789.  The  fact 
thus  ascertained  was  confidential  in  its  character  as  between  the 

61  • 
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parties  to  the  contract,  And  Galloway  could  not  be  permitted  to  avail 
himself  of  it  whilst  standing  in  the  relation  of  a  purchaser,  to  defeat 
the  agreement;  unde*  the  most  favourable  ciroumatanees,  he  oould 
only  have  it  reformed,  and  the  amount  advanced  to  perfect  the  title 
deducted  horn  the  unpaid  purchase-money*  But  this  is  not  the  atti- 
tude the  complainant  assume*  by  the  bill  first  filed  He  claims  an 
entire  rescission* 

On  the  30th  of  May,  1836,  pending  the  suit,  congress  passed  an 
act,  4  Story's  ed.  2436,  to  give  effect  to  patents  issued  to  deceased 
persons,  which  provides,  "  that  grants  issued  to  persons  who  had  pre- 
viously died,  should  enute  to  and  become  vested  in  the  heirs  of  such 
deceased  patentee,  as  if  the  same  had  issued  to  the  deceased  person 
during  his  life ;  and  that  the  provisions  of  the  act  should  be  construed 
to  extend  to  patents  for  lands  within  the  Virginia  military  district  in 
the  State  of  OMo." 

That  the  legal  title  to  the  lands  patented  in  the  name  of  Charles 
Bradford,  vested  in  his  heirs  by  force  of  the  act,  cannot  be  denied. 
9  Cranch,  43 ;  2  Wheat  196.  Grant,  then,  all  that  is  claimed  fo* 
the  complainant;  still,  his  entries  of  September,  1885,  conferred  a 
mere  equity,  and  the  defendant,  Finley,  holds  the  fee ;  and  the  com* 
plainant,  by  raising  the  warrants  from  his  entries,  will  have  sustained 
damage  only  to  the  amount  of  the  officer's  fees ;  or,  take  it  the  other 
Way,  and  compel  Finley  and  Barr  to  compensate  for  the  warrants ; 
then,  of  course,  they  would  be  entitled  to  them,  and  the  effect  be  the 
same.  Had  Galloway's  entries  been  valid,  and  had  he  acted  in  good 
faith  as  regards  the  defendants,  by  giving  notice  of  the  means  used 
to  perfect  the  titles,  and  had  he  sought  by  the  bill  what  in  equity  and 
conscience  he  was  entitled  to  as  compensation,  a  court  of  chancery 
oould  not  have  refused  relief;  but  he  invokes  aid  to  defeat  the  entire 
contract,  and  nothing  less,  in  sanction  of  acts  intended,  from  his  own 
showing,  to  deprive  the  complainants  of  their  money  and  lands ;  thus 
assuming  an  attitude  before  the  court,  and  asking  its  active  aid  under 
circumstances  that,  were  he  a  defendant,  and  set  up  like  claims,  it 
would  be  difficult  to  say  he  could  be  compensated  ;aea  complainant, 

he  surely  cannot  be  heard. 
[  *  397  ]      *  Then,  as  to  the  loss  of  the  warrants  and  fees ;  it  having 

been  the  dear  duty  of  the  appellant  to  enter  the  lands  for 
the  benefit  of  his  vendors,  and  only  to  have  demanded  compensation 
for  expense  and  trouble,  and  he  having  entered  for  himself,  a  court 
of  equity  must  decline  to  assist  him,  (in  the  language  of  Mr.  Justice 
Story,  2  Story's  Eq.  8,)  to  escape  from  the  toils  which  he  has  studi- 
ously prepared  to  entangle  others ;  it  must  be  left  to  him  to  get  rid 
Of  his  entries,  and  secure  the  benefit  of  his  warrants.    The  aot  of 
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congress  hating  conferred  on  the  defendant,  Finley,  the  legal  title, 
equity  will  not  take  from  him  his  legal  advantage.  1  Wheat  196 ; 
2  Story's  Eq.  88 ;  Sugden  on  Vendors,  366,  375,  7th  ed  If  Finley 
has  the  title,  and  can  perform  the  contract  on  the  1st  day  of  January, 
183d,  when  the  last  payment  falls  due,  this  is  all  the  law  can  require 
of  him.  Yet  it  is  an  established  rule  in  equity  that  where  the  vendor 
has  not  the  power  to  make  title,  the  vendee  may,  before  the  time  of 
performance,  enjoin  the  payment  of  the  purchase-money,  until  the 
ability  to  comply  with  the  agreement  for  title  is  shown ;  Boyer  v. 
Porter,  1  Ten.  Rep.  258 ;  Ralston  t%  Miller,  3  Randolph's  Va.  Rep. 
44 ;  but  then  the  court  will  give  a  reasonable  time  to  procure  the  title, 
if  it  appears  probable,  on  reference,  that  it  may  be  procured.  Frost 
v.  Branson,  6  Yerger's  Rep.  36, 40. 

By  an  amendment  to  his  bill  in  October,  1836,  the  complainant 
sets  forth  his  entries  of  1836,  and  the  surveys  thereof,  and  again 
prays  a  rescission  of  the  contract  of  March,  1835 ;  M  or,  that  if  the 
defendants,  at  the  date  of  the  contract,  had  a  good  and  perfect  title 
to  the  premises  they  contracted  to  convey,  and  authority  to  perfect 
their  agreement,  then  the  complainant  is  ready,  and  tenders  a  com- 
pletion of  the  contract" 

The  only  allegation  in  the  amended  bill  varying  the  case  is,  that 
at  the  time  the  agreement  was  entered  into  complainant  was  ignorant 
that  the  patents  for  the  lands  had  been  made  in  the  name  of  a  person 
that  was  dead.  The  respondents  admit  the  fact,  but  state  that  com- 
plainant derived  his  first  knowledge  of  its  existence  from  a  sight  of 
Charles  Bradford's  will,  after  he  made  the  agreement  It  seems 
respondents  were  at  that  time  equally  ignorant,  not  knowing,  or 
having  overlooked*  the  dates  of  the  entries  and  patents.  If  com- 
plainant had  not  entered  the  lands,  then  he  would  have  been  entitled 
to  a  rescission  of  the  contract,  had  no  title  been  acquired  by  the  de- 
fendants through  the  medium  of  congress. 

The  principal  ground  relied  on  for  relief  being  that  the 
patents  *  were  void,  because  made  after  Charles  Bradford's  [  *298  ] 
death,  we  will  proceed  to  examine  it  That  a  patent  thus 
made  passes  no  title,  is  true  in  the  nature  of  things ;  there  must  be 
a  grantee  before  a  grant  can  take  effect,  and  so  this  court  held  in 
Gait  v.  Galloway,  4  Pet  345 ;  and  M'Donald  v.  Smalley,  6  Pet  261. 
Yet  this  is  not  the  question  presented ;  it  is,  whether  the  appellant 
was  permitted  to  enter  the  lands  purporting  to  have  been  granted  to 
Charles  Bradford,  notwithstanding  his  death?  And  this  depends 
upon  the  act  of  1807,  c.  34,  and  others,  continuing  the  provision  up 
to  the  date  of  Galloway's  entries.  The  time  for  locating  Virginia 
military  claims  for  services  on  the  continental  establishment  between 


728         SUPREME  COURT  OP  THE  UNITED  STATES. 

Galloway  v.  Finlejr.    12  P. 

the  Little  Miami  and  Sciota  rivers,  had  expired,  and  by  the  act, 
congress  extended  the  time.  But  on  reopening  the  land-office,  the 
following  exception  was  introduced :  M  Provided,  That  no  locations 
as  aforesaid,  within  the  above-mentioned  tract,  shall,  after  the  passing 
of  this  act,  be  made  on  tracts  of  land  for  which  patents  had  previously 
been  issued,  or  which  had  been  previously  surveyed ;  and  any  patent 
.  which  may  nevertheless  be  obtained  for  lands  located  contrary  to  the 
provisions  of  this  section,  shall  be  considered  null  and  void." 

It  is  insisted  for  appellant  that  the  section  had  reference  to  imper- 
fect and  not  void  titles.  The  legislature  merely  affirmed  a  principle 
not  open  to  question,  if  this  be  the  true  construction.  Had  an  ef- 
fective patent  been  issued,  the  government  would  not  have  bad  any 
title  remaining,  and  a  second  grant  would  have  been  void  of  course. 
Something  more,  undoubtedly,  was  intended  than  the  protection  oi 
defective,  yet  valid,  surveys  and  patents ;  this  is  not  denied,  but  the 
argument  insists  only  irregularities  were  intended  to  be  covered. 

It  is  difficult  to  conceive  how  an  irregular  patent  could  exist  unless 
it  passed  no  title.  We  will  not  perplex  the  decision  with  supposed 
cases  of  irregular  surveys,  but  examine  the  act  of  congress,  and  ascer- 
tain its  effect  as  regards  the  grant  in  question.  It  is  fair  upon  its 
face,  and  we  will  not  look  behind  it  for  irregularities.  7  Wheat.  214. 
The  death  of  the  grantee  is  an  extrinsic  fact,  not  impairing  the  equity 
of  the  Qlaim  as  against  the  government  His  heirs  had  an  interest  in 
common  in  the  military  district,  with  all  similar  complainants.  The 
truth  of  the  position  is  unquestionable.  Jackson  v.  Clarke,  1  Pet. 
635 ;  Neal  v.  E.  T.  College,  6  Yerger's  Rep.  79, 190.  The  defects, 
of  all  others  most  common,  in  the  military  grants  of  Kentucky, 
Tennessee,  and  Ohio,  were,  where  the  soldier  had  died,  and 
[  *299  ]  the  entry,  survey,  and  grant  *had  been  made  in  the  name 
of  the  deceased.  In  his  name  the  warrant  almost  uniformly 
issued ;  who  the  heirs  were  was  usually  unknown  to  locators,  and 
disregarded  by  the  officers  of  government  when  perfecting  titles.  In 
Tennessee  and  Kentucky  provision  was  made  at  an  early  day  that 
the  heir  should  take  by  the  grant ;  and  why  should  we  presume  con- 
gress did  not  provide  for  the  protection  of  his  claim  to  the  lands  pur- 
porting to  have  been  granted,  when  the  legislation  of  the  federal 
government  was,  of  necessity,  controlled  in  this  respect  by  the  expe- 
rience of  members  coming  from  States  where  there  were  military 
lands?  The  statute  is  general,  including  by  name  all  grants,  not 
distinguishing  between  void  and  valid ;  and  the  plainest  rules  of  pro- 
priety and  justice  require  that  the  courts  should  not  introduce  an 
exception,  the  legislature  having  made  none.  1  Pet.  636,  638 ;  Mar* 
tin  &  Verger's  Ten.  Rep.  361. 
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Bat  it  is  insisted  this  court  did  make  an  exception  in  the  cause  of 
Lindsey  v.  Miller,  6  Pet.  666 ;  and  which  should  be  followed.  What 
was  that  case  ?  A  grantee  from  the  government  sued  a  defendant  in 
ejectment,  claiming,  in  the  military  district  of  Ohio,  by  virtue  of  an 
elder  entry  and  survey ;  and  the  question  was,  whether  the  junior 
patent  to  the  plaintiff  was  void,  because  made  contrary  to  the  act  of 
1807.  The  defendant's  entry,  by  mistake,  had  been  founded  on  a 
warrant  for  services,  not  in  the  continental  line,  but  in  the  Virginia 
state  line ;  a  claim  not  subject  to  be  satisfied  in  th£  Ohio  military 
district.  7  Wheat.  1.  The  location  and  survey  were  therefore  mere 
nullities ;  and  the  court  very  justly  held,  that  congress  did  not,  by 
the  act  of  1807,  contemplate  such  claims,  and  that  they  were  not 
within  the  purview*  of  the  act.  But,  had  the  claimant  been  entitled 
to  the  satisfaction  of  his  warrant  in  the  military  district,  in  common 
with  others,  for  whom  the  government  held  as  trustee,  the  case  might 
have  been  very  different,  even  had  the  entry  and  survey  been  invalid. 
Congress  had  the  power,  in  1807,  to  withhold  from  location  any  por- 
tion of  the  military  lands ;  and  having  done  so,  in  regard  to  that  pre- 
viously patented  in  the  name  of  Charles  Bradford,  the  complainant, 
Galloway,  had  no  right  to  enter  the  s^me.  His  location  being  void, 
it  follows,  the  act  of  20th  May,  1836,  vested  the  title  to  a  moiety  in 
the  defendant,  Henry  R.  Finley,  exempted  from  any  influence  of  the 
entries. 

The  decree  of  the  circuit  court  is  therefore  affirmed,  and  the  bill 
ordered  to  be  dismissed. 

1  H.  66;  6  H.  284 ;  7  H.  262;  22  H.  186,  318;  1  Wal.  424 ;  13  W.  427;  16  W.  870. 


Henry  Toland,  Plaintiff  in  Error,  v.  Horatio  Spraoub. 

12  P.  300. 

A  majority  of  the  judges  expressed  an  opinion  that  the  courts  of  the  United  States  cannot 
issue  attachments  against  the  property  of  a  defendant,  except  as  part  of,  and  together  with, 
process  in  personam. 

Where  a  defendant,  who  was  not  within  the  district  when  process  of  foreign  attachment 
issued,  afterwards  appeared,  and  pleaded  to  the  merits,  the  judgment  is  valid. 

A  motion  to  quash  an  attachment,  overruled  by  the  court,  cannot  be  reexamined  on  a  writ 
.of  error. 

To  come  within  the  exception  of  merchants'  accot  nts,  in  the  statute  of  limitations,  the  ac- 
count must  be  open. 

If  a  consignee  render  to  the  consignor  an  account  of  sales,  and  the  consignor  receives  it 
without  objection,  and  claims  the  balance,  the  account  becomes  thereby  stated,  and  the 
statute  begins  to  ran. 

Where  there  is  no  dispute  concerning  the  facts,  it  is  not  error  for  the  court  to  instruct  the 
jury  that  the  evidence  does  not  warrant  a  verdict  for  the  plaintiff,  if  such  be  the  law  upon 
those  facts. 
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The  case  is  stated  in  the  opinion  of  the  court 

Gilpin  and  Hare,  fat  the  plaintiff 

Gerhard  and  Ooxe,  contra. 

*  327  ]      *  Barbour,  J.,  delivered  the  opinion  of  the  court 

This  is  a  writ  of  errov  to  a  judgment  of  the  circuit  court 
of  the  United  States  for  the  district  of  Pennsylvania. 

The  suit  wasuommenced  by  the  plaintiff  in  error  against  the  de»- 
fendant  in  error,  by  a  process  known  in  Pennsylvania  by  the  name 
of  a  foreign  attachment ;  by  which,  according  to  the  laws  of  that 
State,  a  debtor  who  is  not  an  inhabitant  of  the  commonwealth;  is 
liable  to  be  attached  by  his  property  found  therein,  to  appear  and 
answer  a  suit  brought  against  him  by  a  creditor. 

It  appears  upon  the  record,  that  the  plaintiff  is  a  citizen  of  Penn- 
sylvania, and  the  defendant  a  citizen  of  Massachusetts,  but  domiciled 
at  the  time  of  the  institution  of  the  suit*  and  for  some  years  before, 
without  the  limits  of  the  United  States,  to  wit :  at  Gibraltar ;  and 
when  the  attachment  was  levied  upon  his  property,  not  being  found 
within  the  district  of  Pennsylvania. 

Upon  the  return  of  the  attachment,  executed  on  certain  garnishees 
holding  property  of,  or  being  indebted  to  the  defendant,  he,  by  his 
attorney,  obtained  a  rule  to  show  cause  why  the  attachment  should 
not  be  quashed,  which  rule  was  afterwards  discharged  by  the  court; 
after  which  the  defendant  appeared  and  pleaded.  Issues  were  made 
up  between  the  parties,  on  which  they  went  to  trial,  when  a  verdict 
and  judgment  were  rendered  in  favor  of  the  defendant  At  the  trial, 
a  bill  of  exceptions  was  taken  by  the  plaintiff,  stating  the  evidence 
at  large,  and  the  charge  given  by  the  court  to  the  jury,  which  will 
hereafter  be  particularly  noticed  when  we  come  to  consider  the 
merits  of  the  case.  But  before  we  do  so,  there  are  some  preliminary 
questions  arising  in  the  case,  which  it  is  proper  for  us  to  dispose  of. 

And  the  first  is,  whether  the  process  of  foreign  attachment  can  be 
properly  used  by  the  circuit  courts  of  the  United  States,  in  cases 
where  the  defendant  is  domiciled  abroad,  and  not  found  within  the 
district  in  which  the  process  issues,  so  that  it  can  be  served  upon 
him? 

The  answer  to  this  question  must  be  found  in  the  construction  of 
the  IJth  section  of  the  Judiciary  Act  of  1789,1  as  influenced  by  the 
true  principles  of  interpretation,  and  by  the  course  of  legislation  on 
the  subject 

1 1  Stats,  at  Large,  78. 
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That  section,  as  far  as  relate*  to  this  question,  gives  to  the  circuit 
courts  original  cognizance,  concurrent  with  the  courts  of  the  several 
States,  of  all  suits  of  a  civil  nature,  at  common  tow  or  in 
equity,  where  *  the  matter  in  dispute  exceeds,  exclusive  of  [  *  398  J 
costs,  the  sum  or  value  of  $500,  and  an  alien  is  a  party;  or 
the  suit  is  between  a  citizen  of  the  State  where  the  suit  is  brought, 
and  a  citizen  of  another  State.  It  then  provides,  that  no  person  shall 
be  arrested  in  one  district  fo*  trial  in  another,  in  any  civil  action  be* 
fore  a  circuit  or  district  court ;  and,  moreover,  that  no  civil  suit  shall 
be  brought  before  either  of  said  courts  against  an  inhabitant  of  the 
United  States,  by  any  original  process,  in  any  other  district  than  that 
whereof  he  is  an  inhabitant,  or  in  which  he  shall  be  found  at  the  time 
of  serving  the  writ  As  it  respects  persons  who  are  inhabitants,  or 
who  are  found  in  a  particular  district*  the  language  is  too  explicit  to 
admit  of  doubt  The  difficulty  is  in  giving  a  construction  to  the 
section  in  relation  to  those  who  are  not  inhabitants  and  not  found  in 
the  district 

This  question  was  elaborately  argued  by  the  circuit  court  of  Mas- 
sachusetts, in  the  case  of  Picquet  v.  Swan,  reported  in  5  Mason,  85. 

Referring  to  the  reasoning  in  that  case  generally,  as  having  great 
force,  we  shall  content  ourselves  with  stating  the  substance  of  it  in  a 
condensed  form,  in  which  we  concur.  Although  the  process  acts  of 
1789 l  and  1792  *  have  adopted  the  forms  of  writs  and  modes  of  pro<% 
ess  in  the  several  States,  they  can  have  no  effect  where  they  contra- 
vene the  legislation  of  congress.  The  Btate  laws  can  confer  no 
authority  on  this  court,  in  the  exercise  of  its  jurisdiction,  by  the  use 
of  state  process,  to  reach  either  persons  or  property ;  which  it  could 
not  reach  within  the  meaning  of  the  law  creating  it  The  Judiciary 
Act  has  divided  the  United  States  into  judicial  districts.  Within 
these  districts,  a  circuit  court  is  required  to  be  holden.  The  circuit 
court  of  each  district  sits  within  and  for  that  district,  and  is  bounded 
by  its  local  limits.  Whatever  may  be  the  extent  of  their  jurisdiction 
over  the  subject-matter  of  suits,  in  respect  to  persons  and  property, 
it  can  only  be  exercised  within  the  limits  of  the  district  Congress 
might  have  authorized  civil  process  from  any  circuit  court,  to  have 
run  into  any  State  of  the  Union.  It  1ms  not  done  so.  It  has  not  in 
terms  authorized  any  original  civil  process  to  run  into  any  other 
district ;  with  the  single  exception  of  subpoenas  for  witnesses,  within 
a  limited  distance.  In  regard  to  final  process,  there  are  two  cases, 
and  two  only,  in  which  writs  ot  execution  can  now  by  law  be  served 
in  any  other  district  than  that  in  which  the  judgment  was  rendered ; 
one  in  favor  of  private  persons,  in  another  district  of  the  same  State ; 

*  1  State,  at  Large,  93.  »  lb.  275. 
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and  the  other  in  favor  of  the  United  States,  in  any  part  of 
[  #  329  ]  *  the  United  States.     We  think  that  the  opinion  of  the 

legislature  is  thus  manifested  to  be,  that  the  process  of  a 
circuit  court  cannot  be  served  without  the  district  in  which  it  is 
established,  without  the  special  authority  of  law  therefor. 

If  such  be  the  inference  from  the  course  of  legislation,  the  same 
interpretation  is  alike  sustained  by  considerations  of  reason  and  jus- 
tice. Nothing  can  be  more  unjust,  than  that  a  person  should  have 
his  rights  passed  upon,  and  finally  decided  by  a  tribunal,  without 
some  process  teing  served  upon  him,  by  which  be  will  have  notice, 
which  will  enable  him  to  appear  and  defend  himself,  This  principle 
is  strongly  laid  down  in  Buchanan  v.  Rucker,  9  East,  192.  Now, 
it  is  not  even  contended  that  the  circuit  courts  could  proceed  to 
judgment  against  a  person  who  was  domiciled  without  the  United 
States,  and  not  found  within  the  judicial  district,  so  as  to  be  served 
with  process,  where  the  party  had  no  property  within  such  district. 
We  would  ask  what  difference  there  is,  in  reason,  between  the  cases 
in  which  he  has,  and  has  not  such  property  ?  In  the  one  case,  as  in 
the  other,  the  court  renders  judgment  against  a  person  who  has  no 
notice  of  the  proceeding.  In  the  one  case,  as  in.  the  other,  they  are 
acting  on  the  rights  of  a  person  who  is  beyond  the  limits  of  their 
jurisdiction,  and  upon  whom  they  have  no  power  to  cause  process 
to  be  personally  served.  If  there  be  such  a  difference,  we  are  unable 
to  perceive  it. 

In  examining  the  two  restraining  clauses  of  the  11th  section,  we 
find  that  the  process  of  capias  is  in  terms  limited  to  the  district 
within  which  it  is  issued.  Then  follows  the  clause  which  declares 
that  no  civil  suit  shall  be  brought  before  either  of  the  said  courts, 
against  an  inhabitant  of  the  United  States,  by  any  original  process, 
in  any  other  district  than  that  whereof  he  is  an  inhabitant,  or  in 
which  he  shall  be  found  at  the  time  of  serving  the  writ.  We  think 
that  the  true  construction  -of  this  clause  is,  that  it  did  not  mean  to 
distinguish  between  those  who  are  inhabitants  of,  or  found  within 
the  district,  and  persons  domiciled  abroad ;  so  as  to  protect  the  first, 
and  leave  the  others  not  within  the  protection ;  but  that,  even  in 
regard  to  those  who  were  within  the  United  States,  they  should  not 
be  liable  to  the  process  of  the  circuit  courts,  unless  in  one  or  the 
other  predicament  stated  in  the  clause ;  and  that  as  to  all  those  who 
were  not  within  the  United  States,  it  was  not  in  the  contemplation 
of  congress,  that  they  would  be  at  all  subject,  as  defendants,  to  the 

process  of  the  circuit  courts,  which,  by  reason  of  their  being 
I  *  330  ]  in  a  *  foreign  jurisdiction,  could  not  be  served  upon  them ; 

and,  therefore,  there  was  no  provision  whatsoever  made  in 
relation  to  them. 
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if,  indeed,  it  be  assumed  that  congress  acted  under  the  idea  that 
the  process  of  the  circuit  courts  could  reach  persons  in  a  foreign 
jurisdiction,  then  the  restrictions  might  be  construed  as  operating 
only  in  favor  of  the  inhabitants  of  the  United  States,  in  contradis- 
*  tinction  to  those  who  were  not  inhabitants ;  but,  upon  the  principle 
which  we  have  stated,  that  congress  had  not  those  in  contemplation 
at  all,  who  were  in  a  foreign  jurisdiction,  it  is  easy  to  perceive  why 
the  restriction  in  regard  to  the  process  was  confined  to  inhabitants 
of  the  United  States.  Plainly,  because  it  would  not  have  been 
necessary  or  proper  to  apply  the  restriction  to  those  whom  the  legis- 
lature did  not  contemplate,  as  being  within  the  reach  of  the  process 
of  the  courts,  either  with  or  without  restrictions. 

With  these  views,  we  have  arrived  at  the  same  conclusions  as  the 
circuit  court  of  Massachusetts,  as  announced  in  the  following  propo- 
sitions, namely :  1.  That  by  the  general  provisions  of  the  laws  of 
the  United  States,  the  circuit  courts  can  issue  no  process  beyond 
the  limits  of  their  districts.  2.  That  independently  of  positive  legis- 
lation, the  process  can  only  be  served  upon  persons  within  the  same 
districts.  3.  That  the  acts  of  congress  adopting  the  state  process, 
adopt  the  form  and  modes  of  service,  only  so  far  as  the  persons  are 
rightfully  within  the  reach  of  such  process,  and  did  not  intend  to 
enlarge  the  sphere  of  the  jurisdiction  of  the  circuit  courts.  4.  That 
the  right  to  attach  property,  to  compel  the  appearance  of  persons,  can 
properly  be  used  only  in  cases  in  which  such  persons  are  amenable 
to  the  process  of  the  court,  in  personam;  that  is,  where  they  are 
inhabitants,  or  found  within  the  United  States ;  and  not  where  tbey 
are  aliens,  or  citizens  resident  abroad,  at;  the  commencement  of  the 
suit,  and  have  no  inhabitancy  here ;  and  we  add,  that  even  in  case 
of  a  person  being  amenable  to  process  in  personam,  an  attachment 
against  his  property  cannot  be  issued  against  him,  except  as  part  of, 
or  together  with  process  to  be  served  upon  his  person. 

The  next  inquiry  is,  whether  the  process  of  attachment  having 
issued  improperly,  there  has  any  thing  been  done  which  has  cured 
the  error?  And  we  think  that  there  is  enough  apparent  on  the 
record,  to  produce  that  effect.  It  appears  that-  the  party  appeared, 
and  pleaded  to  issue.  Now,  if  the  case  were  one  of  a  want  of  juris- 
diction in  the  court,  it  would  not,  according  to  well-established  prin- 
ciples, be  competent  for  the  parties  by  any  act  of  theirs,  to  give  it 
But  that  is  not  the  case.  The  court  had  jurisdiction  over 
the  parties,  *  and  the  matter  in  dispute ;  the  objection  was,  [  *  331  ] 
that  the  party  defendant,  not  being  an  inhabitant  of  Penn- 
sylvania, nor  found  therein,  personal  process  could  not  reach  him;  and 
that  the  process  of  attachment  could  only  be  properly  issued  against 
vol.  xii.  62 
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a  party  under  circumstances  which  subjected  him  to  proeess  in  per* 
tonam.  Now  this  was  a  personal  privilege  or  exemption,  which  it 
was  competent  for  the  party  to  waive*  The  cases  of  Pollard  cr. 
Dwigbt,  4  Craaeh,  421,  aid  Barry  v.  Foylea,  1  Pet  311,  are  decisive 
to  show,  that  after  appearance  mid  plea,  the  ease  stands  as  if  the  • 
suit  were  brought  in  the  usual  manner.  And  the  first  of  these  case* 
proves  that  exemption  from  liability  to  process,  and  that  in  case  of 
foreign  attachment,  too,  is  a  personal  privilege,  which  may  be  waived ; 
and  that  appearing  and  pleading  will  produce  that  waiver. 

It  has,  however,  been  contended,  that  although  this  ie  true  as  a 
general  proposition,  yet  the  party  can  avail  himself  of  the  objection 
to  the  process  in  this  case,  because  it  appears  from  the  record,  that  a 
rule  was  obtained  by  him  to  quash  the  attachment,  which  rule  was 
afterwards  discharged ;  thus  showing,  that  the  party  sought  to  avail 
himself  of  the  objection  below,  which  the  court  refused.  In  the 
first  place,  it  does  not  appear  upon  the  reeord,  what  was  the  ground 
of  the  rule ;  but  if  it  did,  we  could  not  look  into  it  here,  unless  the 
party  had  placed  the  objection  upon  the  record,  in  a  regular  plea; 
upon  which,  had  the  court  given  judgment  against  him,  that  judg- 
ment would  have  been  examinable  here.  But  in  the  form  in  which 
it  was  presented  in  the  court  below,  we  cannot  act  upon  it  in  a  court 
pf  error.  The  Judiciary  Act  authorizes  this  court  to  issue  writs  of 
error  to  bring  up  a  final  judgment  or  decree  in  a  civil  action,  or  suit 
in  equity,  &c  The  decision  of  the  court  upon  a  rule  or  motion,  is 
not  of  that  character.  This  point,  which  is  clear  upon  the  words  of 
the  law,  has  been  often  adjudged  in  this  court;  without  going  further, 
it  will  be  sufficient  to  refer  to  6  Pet  648 ;  9  Pet.  4.  In  the  first  of 
these  cases  the  question  is  elaborately  argued  by  the  court,  with  a 
review  of  authorities ;  and  they  come  to  this  conclusion,  that  they 
consider  all  motions  of  this  sort,  that  is,  to  quash  executions,  as 
addressed  to  the  sound  discretion  of  the  court  J  and  as  a  summary 
relief,  which  the  court  is  not  compellable  to  allow.  That  the  refusal 
to  quash  is  not,  in  the  sense  of  the  common  law,  a  judgment ;  much 
less  is  it  a  final  judgment.  It  is  a  mere  interlocutory  order.  Even 
at  common  law,  error  only  lies  from  a  final  judgment ;  and 
[  *  332  ]  by  the  express  provisions  of  the  *  Judiciary  Act,  a  writ  of 
error  lies  to  this  court  only  in  cases  of  final  judgments. 

Having  now  gotten  rid  of  these  preliminary  questions,  we  come, 
in  the  order  of  argument,  to  the  merits  of  the  case.  To  understand 
these,  it  will  be  necessary  to  look  into  the  pleadings,  the  evidence, 
and  charge  of  the  court,  as  embodied  in  the  exceptions. 

The  declaration  is  in  assumpsit,  and  originally  contained  three 
counts,  namely,  the  first,  a  count  charging  the  delivery  of  certain 
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goodb  to  the  defendant,  upon  a  promise  to  account  and  pay  over  the 
prooeeds,  or  sale  thereof,  by  the  defendant ;  and  a  breach  of  promise, 
in  not  accounting,  or  paying  the  proceeds  of  the  sale.  2dly.  A  count 
in  indebitatus  assumpsit;  and  3dly9  a  count  upon  an  account  stated. 
A  rule  having  been  granted  to  amend  the  declaration,  by  striking  out 
this  last  count,  and  that  rule  having  been  made  absolute,  we  shall 
consider  the  declaration  as  containing  only  the  first  two  counts.  To 
this  declaration  the  defendant  pleaded  the  general  issue,  which  was 
joined  by  the  plaintiff,  and  also  the  act  of  limitations;  to  this  second 
plea,  the  plaintiff  replied,  relying  on  the  exception  in  the  statute  in 
favor  of  such  accounts  as  concern  the  trade  of  merchandise  between 
merchant  and  merchant,  their  factors  or  servants ;  averring  that  the 
money  in  the  several  promises  in  the  declaration  became  due  and  pay- 
able  on  trade  had  between  the  plaintiff  and  defendant,  a*  merchant, 
and  merchant  and  factor,  and  wholly  concerned  the  trade  of  merchan* 
dise  between  the  plaintiff  as  a  merchant,  and  the  defendant  as  a  mer- 
chant and  factor  of  the  plaintiff;  and  averring,  also,  that  no  account 
whatever  of  the  said  money,  goods,  and  merchandises,  in  the  declara- 
tion mentioned,  or  any  part  thereof,  was  ever  stated,  or  settled  between 
them.  The  defendant  rejoined,  that  he  was  not  the  factor  of  the 
plaintiff;  and  that  the  money  in  the  several  promises  in  the  declara- 
tion mentioned,  did  not  become  due  and  payable  in  trade  bad  between 
the  plaintiff  and  defendant  as  merchant,  and  merchant  and  factor ;  and 
on  this,  issue  was  joined.  On  the  trial  of  these  issues,  there  were 
sundry  letters  between  the  parties,  and  accounts  given  in  evidence, 
which  are  set  forth  at  large  in  a  bill  of  exceptions,  in  relation  to 
which  the  court  gave  a  charge  to  the  jury ;  the  jury  having  found  a 
verdict  for  the  defendant,  and  the  court  having  rendered  a  judgment 
in  his  favor,  the  case  is  brought  by  the  plaintiffs,  into  this  court,  by 
writ  of  error.  And  the  question  is,  whether  there  is  any  error  in  the 
charge  of  the  court,  as  applied  to  the  faets  of  the  case 
stated  in  the  exception.  The  court,  after  going  *  at  large  [  *  333  ] 
into  the  facts  of  the  case,  and  the  principles  of  law  apply- 
ing to  it,  concluded  with  this  instruction  to  the  jury:  That  there  was 
no  evidence  in  the  cause,  which  could  justify  them  in  finding  that  the 
account  in  evidence,  was  such  a  mutual,  open  one,  as  could  bring  the 
case  within  the  exception  of  the  act  of  limitations. 

In  deciding  upon  the  correctness  of  this  instruction,  it  is  necessary 
to  inquire  what  is  the  principle  of  law  by  which  to  test  the  question, 
whether  a  case  does  or  does  not  come  within  the  exception  of  the 
statute,  in  favor  of  accounts  between  merchant  and  merchant,  their 
factors  or  servants.  No  principle  is  better  settled,  than  that  to  bring 
a  case  within  the  exception,  it  must  be  an  account '   and  that,  an 
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account  open,  or  current  See  2d  Wms.  Saund.  127,  d.  e.  note,  7. 
In  2  Johns.  200,  the  court  say  that  the  exception  must  be  confined  to 
actions  on  open  or  current  accounts ;  that  it  must  be  a  direct  concern 
of  trade;  that  liquidated  demands,  or  bills  and  notes  which  are  only 
traced  up  to  the  trade  or  merchandise,  are  too  remote  to  come  within 
this  description.  But  the  case  of  Spring  and  others  v.  The  Execu- 
tors of  Gray,  in  this  court,  6  Pet.  151,  takes  so  full  and  accurate  a 
review  of  the  doctrine  and  cases,  as  to  render  it  unnecessary  to  refer 
to  other  authorities.  It  distinctly  asserts  the  principle,  that  the 
account,  to  come  within  the  exception,  must  be  open  or  current 
This  construction,  so  well  settled  on  authority,  grows  out  of  the  very 
purpose  for  which  the  exception  was  enacted.  That  purpose  was,  to 
prevent  the  injustice  and  injury  which  would  result  to  merchants 
having  trade  with  each  other,  or  dealing  with  factors,  and  living  at  a 
distance,  if  the  act  of  limitations  were  to  run,  where  their  accounts 
were  open  and  unsettled ;  where,  therefore,  the  balance  was  unascer- 
tained, and  where,  too,  the  state  of  the  accounts  might  be  constantly 
fluctuating,  by  continuing  dealings  between  the  parties. 

But  when  the  account  is  stated  between  the  parties,  or  when  any 
thing  shall  have  been  done  by  them,  which,  by  their  implied  admis- 
sion, is  equivalent  to  a  settlement,  it  has  then  become  an  ascertained 
debt  In  the  language  of  the  court  of  appeals  of  Virginia,  4  Leigh, 
249,  "  all  intricacy  of  account,  or  doubt  as  to  which  side  the  balance 
may  fall,  is  at  an  end ; "  and  thus  the  case  is  neither  within  the  letter 
nor  the  spirit  of  the  exception.  In  short,  when  there  is  a  settled 
account,  that  becomes  the  cause  of  action,  and  not  the  original  ac- 
count, although  it  grew  out  of  an  account  between  merchant  and 
merchant,  their  factors  or  servants. 

Let  us  now  inquire  how  far  this  principle  applies  to  the 
[  *  334  ]  facts  of  *  this  case.     It  appears  by  the  bill  of  exceptions, 
that  the  facts  are  these :  — 

In  the  year  1824,  the  plaintiff  consigned  a  quantity  of  merchan- 
dise, by  the  ship  William  Penn,  bound  for  Gibraltar,  to  a  certain 
Charles  Pettit,  accompanied  with  instructions  as  to  the  disposition  of 
it  Pettit,  after  arriving  at  Gibraltar,  and  remaining  there  a  short 
time,  placed  all  the  merchandise  belonging  to  the  plaintiff,  which  re- 
mained unsold,  in  the  hands  of  the  defendant,  to  be  disposed  of  by 
him  for  plaintiff's  account.  The  plaintiff  produced  on  the  trial, 
an  account  of  the  sales  of  the  aforesaid  merchandise,  dated  June  30, 
1825,  signed  by  the  defendant,  as  having  been  made  by  him,  amount- 
ing in  net  proceeds  to  $2,579.13 ;  and  showing  that  balance. 

In  September,  1825,  the  plaintiff  wrote  to  the  defendant,  request- 
ing him  to  remit  to   him   the   net  proceeds  of  this  merchandise, 
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amounting  to  (2,579.13 ;  after  deducting  therefrom  a  bill  of  exchange 
of  (1,000,  which  had  been  drawn  by  defendant  in  favor  of  Charles 
Pettit,  on  a  house  in  New  York.  Pettit  being  indebted  to  the  de- 
fendant, as  alleged  by  him,  in  a  large  sum  of  money,  for  advances, 
and  otherwise,  the  defendant  refused  to  pay  the  plaintiff  the  amount 
of  the  sales  of  the  merchandise ;  and  denied  his  liability  to  aecount 
to  him  therefor. 

In  addition  to  the  demand  before  stated,  by  plaintiff  on  the  defend- 
ant, for  the  balance  of  the  account  of  sales  by  letter,  on  the  trial  of 
the  cause,  the  counsel  for  the  plaintiff,  in  opening  the  case,  claimed 
the  balance  of  an  account  between  Sprague,  the  defendant,  and 
Charles  Pettit ;  being  the  precise  amount  of  the  balance  of  the  ac- 
count of  sales,  after  deducting  the  bill  of  exchange  for  01,000. 

It  appears  that  the  plaintiff  was  in  possession  of  the  account  of 
sales  as  early  as  September,  1825. 

Upon  this  state  of  facts  appearing  in  the  record,  the  question  is, 
whether  the  cause  of  action  in  this  case  is  an  open,  or  current  account 
between  the  plaintiff  and  defendant,  as  merchant  and  factor,  concern- 
ing merchandise ;  or  whether  it  is  an  ascertained  balance,  a  liquidated 
sum,  which,  although  it  grew  out  of  a  trade  of  merchandise,  is  in 
legal  effect,  under  the  circumstances,  a  stated  account  ?  We  think 
it  is  the  latter. 

In  the  language  of  the  court  who  gave  the  charge,  we 
think  that  *  "the  claim  is  for  a  precise  balance,  which  was  [  *  335  ] 
demanded  by  the  plaintiff  from  the  defendant  in  1825." 
From  the  nature  of  the  account,  and  the  conduct  of  the  parties, 
there  was  from  the  time  the  account  of  sales  was  received  by  the 
plaintiff  showing  the  balance,  and  demanded  by  the  plaintiff  of  the 
defendant,  no  unsettled  open  account  between  them  as  merchant  and 
merchant,  or  merchant  and  factor.  We  agree  in  opinion  with  the 
circuit  court  that  there  was  a  matter  of  controversy  brought  to  a  sin- 
gle point  between  them ;  that  is,  which  of  them  had,  by  law,  a  right 
to  a  sum  of  money,  ascertained  by  consent  to  amount  to  $1,579. 
That  the  nature  of  the  account  is  not  changed  by  there  being  a  con- 
troversy as  to  a  balance  stated,  which  the  defendant  does  not  ask  to 
diminish,  or  the  plaintiff  to  increase ;  and  as  neither  party  asks  to 
open  the  account,  and  both  admit  the  same  balance,  there  can  be  no 
pretence  for  saying  that  it  is  still  open.  As  the  circuit  court  say,  the 
question  between  them  is  not  about  the  account,  or  any  item  in  it ; 
but  as  to  the  right  of  the  defendant  to  retain  the  admitted  balance, 
to  repay  the  advances  made  to  Pettit.  We  agree  with  the  court  that 
the  mere  rendering  an  account  does  not  make  it  a  stated  one ;  but 
that  if  the  other  party  receives  the  account,  admits  the  correctness  of 
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the  items,  clairaB  the  balance,  or  offers  to  pay  it,  as  it  may  be  in  his 
favor  or  against  him ;  then  it  becomes  a.  stated  account.  Nor  do  we 
think  it  at  aU  important  that  the  account  was  not  made  oat  as  be- 
tween the  plaintiff  and  defendant;  the  plaintiff  having  received  it, 
having  made  no  complaint  as  to  the  items  or  the  balance,  bat  on  the 
contrary  having  claimed  that  balance,  thereby  adopted  it ;  and  by  his 
own  act  treated  it  as  a  stated  account.  We  think,  therefore,  that  the 
feat  of  limitations  began  to  ran  from  the  year  1825,  when  that  demand 
Was  made ;  and  consequently  that  the  instruction  of  the  court  was 
correct  in  saying  that  it  was  not  within  the  -exception. 

It  has  however  been  argued,  that  whatever  might  be  the  conclusion 
of  the  court,  as  resulting  from  the  evidence,  that  the  defendant  bad 
admitted  upon  the  Tecord  that  the  account  was  an  open  one.  It  is 
said,  that  the  plaintiff  'having  averred  in  his  replication  that  there 
was  no  account  stated,  or  settled  between  him  and  the  defendant) 
wnd  the  defendant  not  having  traversed  that  averment  in  hi&  rcyoinder, 
the  matter  contained  in  that  avennent  is  admitted.  It  is  a  rule  in 
pleading,  that  where  in  the  pleading  of  one  parly  there  is  a  material 
averment,  which  is  traversable,  but  which  is  not  traversed  by  the 
other  party,  it  is  admitted  We  think  that  the  rule  does  not 
[  *  336  ]  apply  to  this  *case,  because  the  negative  avennent  in  the 
replication  that  no  account  had  been  stated  between  the 
parties,  was  not  a  necessary  part  of  the  plaintiff's  replication!  to 
bung  him  witbin  the  exception  of  the  statute  in  relation  to  mer- 
chants' accounts.  Inasmuch,  then,  as  the  replication  without  that 
averment  would  be  sufficient,  we  do  not  consider  it  as  one  of  thoae 
material  averments,  the  omission  to  traverse  which  is  asi  admission 
of  its  truth,  within  the  rule  befooe  stated. 

Bat  in  another  aspect  of  this  case  the  statute  of  limitations  would 
apply  to,  and  bar  the  plaintiff's  claim,  if  the  account  of  sales  were 
regarded  as  having  no  operation  in  the  case.  The  plaintiff^  standing 
in  the  relation  which  he  did  to  the  defendant,  as  it  respects  this  mer- 
chandise, had  a  right  to  call  upon  him  to  account ;  be  did  make  that 
demand,  and  the  defendant  refused  to  render  one,  holding  himself 
liable  to  account  to  Pettit  only.  From  the  moment  of  that  demand 
and  refusal,  the  statute  of  limitations  began  to  run.  See  1  Taunton, 
572. 

It  was  argued  that  the  question  whether  there  was  a  stated  account 
or  not,  was  a  question  of  fact  for  the  jury ;  and  that  therefore  the 
court  erred  in  taking  that  question  from  them,  and  telling  them  thart 
this  was  a  stated  account. 

The  answer  is,  that  there  was  no  dispute  about  the  facts;  and  that 
the  plaintiff  claimed  the  balance  of  the  account  as  being  the  precise 
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•am  due  to  him.    It  was  therefore  competent  ix  ehe  court  to  instruct 
the  jury  that  it  was  a  stated  account. 

Upon  the  whole,  we  think  there  is  no  error  in  the  judgment ;  it  is 
therefore  affirmed,  with  costs. 

Tabby,  C.  J.  I  concur  with  the  majority  of  the  court  in  affirming 
the  judgment  of  the  ckeuit  court.  But  I  do  not  assent  to  that  part 
tf  the  opinion  which  dedajjes  that  th$  circuit  courts  .of  the  United 
States  have  not  the  power  to  issue  the  process  of  attachment  against 
the  property  of  a  debtor,  who  is  not  ;aa  inhabitant  of  the  United 
States.  It  does  not  appear  by  the  record  that  this  point  was  raised 
in  the  court  below;  and  I  understand  from  the  learned  judge  who 
presided  at  the  trial,  that  it  was  not  made. 

The  4ecisiiO**p  09  th^s  question  have  #ot  bciejp.  npjform  at  the  cir- 
JWbtfi.  In  several  districts  where  this  process  had  been  authorized  by 
th?  laws  of  the  Stateft  She  circuit  courts  of  the  United  States  adopted 
it  in  practice ;  and  appeared  to  jk#ye  consjcjber^4  tbe  QQt  of 
congress  of  *  1789,  as  having  authorized  its  adoption.  The  [  *  337  ] 
different  opinions  entertained  in  different  circuit*,  show  that 
wpon  this  point  the  construction  of  the  act  of  1789  is  not  free  from 
difficulty ;  and  as  the  legality  of  this  process  has  been  recognized  in 
some  of  the  circuits  for  many  years,  it  is  probable  that  condemna- 
tions arjd  sales  have  taken  place  under  such  at^achjsoafo  a?4  that 
property  is  now  held  by  bond  fide  purchasers  yvho  bought,  and  paid 
their  money,  in  the  confidence  naturally  inspired  by  the  judgment  of 
the  court. 

If  the  case  before  yus  required  the  decision  of  this  question,  it  would 
be  our  duty  to  meet  it  apd  decide  it.  But  the  point  is  not  necessarily 
involved  in  the  decision  of  this  case ;  and  I  am  therefore  unwilling  to 
express  an  opinion  upon  it 

'£he  attachment,  in  the  case  before  us,  was  dissolved  by  the  ap- 
pearance of  the  defendant,  and  no  final  judgment  was  given  upon  it 
in  the  court  below.  When  the  defendant  appeared  and  plead  in  bar 
to  the  declaration  Jfiled  by  the  plaintiff,  the  .coutr,oversy  became  an 
ordinary  suit  between  plaintiff  and  defendant ;  the  proceedings  on 
the  attachment  were  at  an  end,  'and  icould  in  no  degree  influence  the 
future  progress  and  decision  of  the  action.  And  this  court,  in  revis- 
ing the  judgment  given  by  the  circuit  court  in  such  an  action,  can- 
not look  back  to  the  proceedings  in  the  attachment  in  which  no  judg- 
ment was  given ;  nor  can  the  refusal  of  the  circuit  court  to  quash  the 
attachment  on  the  motion  made  by  the  defendant,  be  assigned  as 
error  in  this  court  The  validity  of  that  process,  therefore,  need  not 
he  drawn  into  question  in  the  judgment  of  this  court,  on  the  ga*e 
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presented  here  for  decision.  For  whether  the  attachment  was  legal 
or  illegal,  the  judgment  of  the  circuit  court,  as  the  case  comes  before 
us,  must  be  affirmed.  And  as  the  question  is  an  important  one,  and 
may  affect  the  rights  of  individuals  who  are  not  before  the  court,  and 
as  the  case  under  consideration  does  not  require  us  to  decide  it,  I 
think  it  advisable  to  abstain  from  expressing  an  opinion  upon  it; 
and  do  not  assent  to  that  part  of  the  opinion  of  the  court  which  de- 
clares that  the  process  in  question  is  not  authorized  by  the  acts  of 
congress. 

Baldwin,  J.,  agreed  with  the  chief  justice  in  the  opinion  delivered 
by  him ;  if  it  was  necessary,  he  would  go  further  as  to  the  authority 
of  the  courts  of  the  United  States  to  issue  foreign  attachments. 

[  *  338  ]       Wayne,  J.,  agreed  with  the  chief  justice  in  opinion.    *He 
thought  the  circuit  courts  of  the  United  States  had  author- 
ity to  issue  foreign  attachments.     The  decision  on  that  point  is  not 
necessary  to  the  decision  of  this  case. 

Catron,  J.,  had  not  formed  any  opinion  on  the  question  of  the 
right  of  the  circuit  courts  to  issue  foreign  attachments.  He  thought 
that  question  did  not  come  before  the  court  in  this  case,  and  it  was 
not  necessary  to  examine  or  decide  it. 

12  P.  667;  HP.  293,614;  16  P.  167;  16  H.  162;  17  H.  424;  18  H.  421;  20  H.  208, 666; 

1  Wal.  369;  10  Wal.  138 ;  20  VT  7. 


Ex  parte  Benjamin  Story,  in  the  Matter  of  Louise  Livingston, 
Executrix  of  Edward  Livingston,  deceased,  Appellant,  v.  Benja- 
min Story. 

12  P.  339. 

An  equity  cause  having  been  heard  in  this  court  on  appeal,  and  its  merits  finally  decided, 
and  a  mandate  sent  to  the  court  below  requiring  it  to  execute  the  decree  of  this  court,  the 
court  below  rightly  refused  to  permit  the  defendant  to  bring  upon  the  record  facts  show- 
ing  that  the  suit  was  abated  before  the  appeal,  and  that  the  execntor  of  the  complainant 
ought  not  to  have  been  allowed  to  prosecute  the  appeal  to  this  court 

The  case  is  stated  in  the  opinion  of  the  court. 
Crittenden,  for  the  motion. 

Key,  contrk 

[  *  341  ]       *  Taney,  J.,  delivered  the  opinion  of  the  court. 

In  this  case,  a  mandamus  has  been  moved  for  on  behalf 
of  Benjamin  Story  to  the  circuit  court  for  the  9th  circuit  for  the  east- 
ern district  of  Louisiana. 
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The  facta  in  the  case  are  as  follows:  Edward  Living- 
ston, in  his  *  lifetime,  filed  a  bill  on  the  equity  side  of  the  [  *342  ] 
district  court  for  the  eastern  district  of  Louisiana,  against 
Benjamin  Story ;  and  at  the  hearing  of  the  cause,  the  court  decided 
against  the  complainant,  and  dismissed  the  bill.  This  decree  was 
passed  June  3, 1836.  On  the  1st  of  October,  1836,  Louise  Living* 
ston  filed  a  petition  in  the  district  court,  stating  that  Edward  Liv- 
ingston had  died  after  the  suit  was  decided,  and  had  by  his  will  ap- 
pointed her  sole  executrix,  and  praying  leave  to  make  herself  a  party, 
in  order  to  appeal  to  this  court.  A  copy  of  the  will  of  Edward  Liv- 
ingston was  filed  with  this  petition,  by  which  it  appeared  that  she 
was  the  sole  executrix.  Louise  Livingston  was  accordingly  permit- 
ted to  become  a  party,  and  by  her  solicitor,  appeared  in  the  district 
court  as  complainant  in  the  character  of  executrix,  and  appealed  to 
this  court;  where  the  cause  was  heard  at  January  term,  1837,  and 
the  decree  of  the  district  court  reversed  and  the  case  sent  back,  with 
a  mandate  from  this  court  to  the  court  below,  directing  the  further 
proceedings  to  be  had  in  that  court 

It  appears  by  the  petition  for  the  mandamus,  (which  is.  verified  oy 
affidavit,)  and  by  the  copy  of  the  record  from  the  court  below  which 
accompanies  it,  that  the  mandate  from  this  court  was  filed  in  the 
district  court,  March  2, 1837 ;  and  proceedings  were  accordingly  had 
under  the  orders  from  the  district  court,  to  carry  into  execution  the 
directions  contained  in  the  mandate.  Afterwards,  the  case  having 
been  transferred  to  the  circuit  court,  under  the  act  of  congress  creat- 
ing additional  circuits,  the  defendant,  on  the  20th  of  November, 
1837,  obtained  a  rule  on  the  complainant  to  show  cause  why  the 
bill  should  not  be  dismissed,  or  the  suit  abated,  upon  the  ground  that 
Edward  Livingston,  the  complainant  in  the  original  bill,  died  before 
the  hearing  and  decree  in  the  district  court  in  1836 ;  and  also,  be- 
cause the  suit  had  not  been  regularly  revived  by  his  executrix,  the 
present  complainant,  and  could  not  be  revived,  inasmuch  as  she 
claimed  as  devisee.  On  the  18th  of  December,  1837,  the  rule  above 
mentioned  was  discharged,  and  the  testimony  offered  to  prove  the 
facts  alleged  as  the  foundation  of  the  rule  rejected  by  the  court. 
The  defendant,  on  the  day  last  mentioned,  further  moved  that  he  be 
permitted  to  give  evidence  that  Edward  Livingston  had  left  other 
heirs  besides  Mrs.  Louise  Livingston,  which  motion  was  also 
overruled  by  the  court  The  defendant  thereupon  tendered  a  bill  of 
exceptions  to  these  opinions,  but  the  court  refused  to  sign  it.  The 
defendant  afterwards  prayed  leave  to  file  "  a  supplemental 
answer  and  plea,"  in  *  which  he  averred  that  Edward  Liv-  [  *343  ] 
ingston,  the  original  complainant,  died  on  the  22d  of  May, 
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1836,  which  waft  some  days  before  the  decree  of  the  district  court 
dismissing  his  bill ;  and  also  averred,  that  he  left  a  daughter,  who 
was  still  living,  and  bad  an  interest  in  the  subject-matter  in  eontio* 
versy,  and  plead  the  death  of  said  Edward  Livingston  in  abatement 
of  the  prooeediftgs ;  and  further  insisted  that  the  strit  had  never  been 
revived  by  Louise  Livingston,  who  appeal's  as  conl{>lainant ;  and 
that  the  daughter  of  Edward  Livingston  wfrs  a  neoessary  party,  and 
that  the  court  could  not  entertain  jurisdiction  because  she  Was  not  a 
party.  The  court  refused  to  receive  this  answer,  or  te  permit  it  to 
be  filed.  The  defendant  thereupon  tendered  another  bill  of  exoep* 
tions,  which  the  court  refused  to  sign*-  The  defendant  then  moved 
the  court  to  direct  the  clerk  to  stttte  the  facts  upon  the  order-book, 
but  the  court  refused  to  suffer  any  notice  to  be  taken  on  the  record 
of  this  proposition  to  file  the  supplemental  answer  and  plea ;  and  a 
mmuMmss  k  now  moved  for,  to  compel  the  judge  to  sign  the  exoep* 
tions,  and  to  correct  the  record,  so  as  to  make  the  answer  whioh  de* 
fendant  proposed  to  file,  and  the  refusal  of  the  court  to  receive  it* 
appear  on  the  record  as  a  part  of  the  proceedings. 

We  think  tbeie  is  no  sufficient  grounds  for  this  application.  A 
bill  of  exceptions  is  altogether  unknown  in  chancery  practice  j  nor  is 
a  court  of  chancery  bound  to  inscribe  in  an  order  book,  upon  the  ap* 
plication  of  one  of  the  parties,  an  order  Which  it  may  pass  in  a  case 
before  it ;  and  the  facts  which  the  defendant  stated  in  the  supple 
mental  answer  and  plea  which  he  offered,  furnished  no  ground  of 
defence  in  the  circuit  court,  when  acting  under  the  mandate  of  this 
court  and  carrying  itfc  directions  into  execution*  In  the  case  of 
Skillern's  Executors  vi  May's  Executors,  6  Cranch,  367,  this  court 
said :  "  That  as  it  appeared  that  the  merits  of  the  case  had  been 
finally  decided  in  this  court*  and  that  its  mandate  required  only  the 
execution  of  its  decree,  the  circuit  court  was  bound  to  carry  that  de* 
cree  into  execution*  although  the  jurisdiction  of  the  court  Was  not 
alleged  in  the  pleadings."  In  the  case  now  before  the  court,  the 
merits  of  the  controversy  were  finally  decided  by  this  court*  and  its 
ipandate  to  the  district  court  required  only  the  execution  of  its  de- 
cree. The  case,  therefore,  ootaes  within  the  principle  of  Skillern's 
Executors  v*  May's  Executors,  and  the  facts  stated  by  the  defendant 
cannot,  in  this  stage  of  the  proceedings*  form  any  defence  against 

the  execution  of  the  mandate }  and  consequently  he  was 
[  *  344  ]  not  deprived  of  any  *  legal  or  equitable  ground  of  defence  by 

the  refusal  of  the  court  to  suffer  him  to  file  the  supplemen- 
tal answer  and  plea  whioh  he  offered* 

The  motion  for  the  rule  to  show  oatise  is  therefore  refused, 

18P.869;  l4P.8l4;  dfl.Si;  llW.ftli  if  W.fte;  laO.Sfe. 
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Andrew  D.  Hepburn,  Plaintiff  in  Error,  v.  Jacob  Dubois,  Lessee  op 

Oliver  S.  Wolcott. 

12  P.  345. 

Where  the  evidence  conduces  to  prove  a  fact,  it  is  competent  in  law  to  establish  it,  and  npoa 
a  writ  of  error  this  court  can  revise  the  evidence  only  to  ascertain  whether  it  was  thus  com- 
petent in  point  of  law.  Whether  the  jury  drew  from  it  the  correct  inference  in  point  of 
fret,  cannot  be  here  considered. 

The  opinion  of  the  court  being  confined  to  an  affirmance  of  it* 
former  decision,  and  a  statement  of  the  general  rule  as  to  revision 
of  evidence  here,  the  voluminous  record  becomes  immaterial. 

Hepburn  and  Potter ;  for  the  plaintiff 

TUghman  and  Anthony r,  contra. 

*  Baldwin,  J.  delivered  the  opinion  of  the  court  [  *  374  } 

This  case  was  before  this  court  on  a  writ  of  error  taken 
by  the  plaintiff  below,  to  the  district  court  for  the  western  district  of 
Pennsylvania,  at  the  January  term,  1836,  and  all  the  questions  aris- 
ing on  the  record,  or  made  by  counsel,  were  there  fully  considered. 
The  court,  however,  took  further  time  for  consideration,  and  at  the 
term  of  1336,  delivered  their  unanimous  opinion,  reversing  the  judg- 
ment of  the  district  court  on  the  merits  of  the  case,  as  well  on  the 
questions  of  law  as  of  fact,  as  will  appear  in  the  10th  vol.  of  Pet 
pages  17,  33.  Pursuant  to  the  judgment  and  mandate  there  ren- 
dered, the  case  was  again  tried,  and  now  comes  before  us  on  a 
writ  of  error  by  the  defendant  below,  after  a  verdict  and  judgment 
below  against  him,  in  the  argument  of  which,  every  point  of  law  and 
question  of  fact  which  came  up  and  was  decided  before,  has  been 
noticed  by  counsel  now. 

As  relates  to  the  questions  of  law  arising  on  the  great  mass  of 
deeds  in  the  former  and  present  record,  they  are  not  varied 
by  any  *  thing  which  is  now  brought  up  for  the  first  time;  [  *975  ] 
the  want  of  any  operative  act  by  Mrs.  Scarrow,  which  could 
confirm  the  alleged  petition  of  1825,  before  the  duly  acknowledged 
deed  of  confirmation  by  her  and  her  husband  in  1832,  is  not  supplied. 
The  counsel  of  the  plaintiff  in  error  have  indeed  contended  that  her 
deed  of  1832  operates  retrospectively  to  validate  all  the  previous  acts 
of  her  attorneys  in  fact,  from  1811  to  1828.  But  the  law  is  well 
settled  to  the  contrary.  The  deed  of  a  feme  covert,  conveying  her 
interest  in  land  which  she  owns  in  fee,  does  not  pass  her  interest  by 
the  force  of  its  execution  and  delivery,  as  in  the  common  case  of  a 
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deed  by  a  person  under  no  legal  incapacity.  In  such  cases,  an  ac- 
knowledgment gives  no  additional  effect  between  the  parties  to  the 
deed ;  it  operates  only  as  to  third  persons,  under  the  provisions  of  re- 
cording and  kindred  laws.  The  law  presumes  a  feme  covert  to  act 
under  the  coercion  of  her  husband,  unless  before  a  court  of  record,  a 
judge,  or  some  commissioner  in  England,  by  a  separate  acknowledg- 
ment out  of  the  presence  of  her  husband ;  and  in  these  States,  before 
some  court  or  judicial  officer,  authorized  to  take  and  certify  such  ac- 
knowledgment. We  are  bound,  therefore,  in  accordance  to  what  we 
deem  in  the  former  case  to  be  the  legal  result  of  all  the  deeds  and 
facts  on  the  record,  to  declare  that  Mr.  Quay  had  in  him  such  legal 
right  to  the  premises,  on  which  we  then  held,  and  now  deliberately 
hold,  to  be  a  scintilla  of  legal  right,  which  is  all  that,  by  the  laws  of 
the  State,  is  necessary  to  entitle  the  holder  of  such  right  to  redeem 
lands  sold  for  taxes. 

In  urging  upon  this  court  a  review  of  the  parol  evidence  in  the 
record,  we  think  the  counsel  of  the  plaintiff  in  error  have  asked  us  to 
transcend  the  limits  prescribed  to  our  action  on  questions  of  fact, 
by  an  uniform  course  of  decision  from  the  first  organization  of  this 
court,  which  has  been  repeatedly  defined  during  the  present  term,  in 
our  opinions,  unanimous  on  the  law,  though  sometimes  differing  in 
its  application  to  particular  cases.  If  our  past  course  of  adjudication 
has  not  sufficed  to  satisfy  the  bar,  as  to  what  we  have  considered  our 
most  solemn  duty,  and  if  it  is  yet  an  open  question  as  to  what  is  the 
line  which  the  law  has  drawn  between  those  questions  of  fact  cogni- 
zable only  by  the  jury  below,  and  questions  of  law  arising  on  the 
joint  action  of  the  court  and  jury,  in  that  court  whose  record  we  ju* 
dicially  inspect  on  error,  it  will  be  useless  to  attempt  to  close  it  by 
any  opinion  to  be  delivered  in  this  case. 

This  court  is  committed  in  language  which  it  neither  can  nor  de- 
sires to  recall,  because  that  power  which  we  are  bound  to 
(  *  376  ]  obey  has  *  spoken  to  us,  and  all  the  courts  in  the  United 
States,  in  terms  most  imperative. 

"  The  trial  by  jury  is  justly  dear  to  the  American  people.  It  has 
always  been  an  object  of  deep  interest  and  solicitude,  and  every  en- 
croachment upon  it  has  been  watched  with  great  jealousy."  "  One 
of  the  strongest  objections  originally  taken  against  the  constitution 
of  the  United  States,  was  the  want  of  an  express  provision  securing 
the  right  of  trial  by  jury  in  civil  cases.  As  soon  as  the  constitution 
was  adopted,  this  right  was  secured  by  the  7th  amendment  of  the 
constitution  proposed  by  congress,  and  which  received  an  assent  of 
the  people  so  general,  as  to  establish  its  importance  as  a  fundamental 
guarantee  of  the  rights  and  liberties  of  the  people.    This  amendment 
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declares,  that  *in  suits  at  common  law,  where  the  value  in  contro- 
versy shall  exceed  $20,  the  right  of  trial  by  jury  shall  be  preserved, 
and  no  fact  trial  by  a  jury,  shall  be  otherwise  reexamined  in  any 
court  of  the  United  States,  than  according  to  the  rules  of  the  com- 
mon law.' "    3  Pet  446. 

If  this  court  can  comprehend  what  these  rules  are,  or  promulgate 
them  in  intelligible  language,  they  are  these : — 

That  where  the  evidence  in  a  cause  conduces  to  prove  a  fact  in 
issue  before  a  jury,  it  is  competent  in  law  to  establish  such  fact ;  a 
jury  may  infer  any  fact  from  such  evidence,  which  the  law  author- 
izes a  court  to  infer  on  a  demurrer  to  the  evidence ;  after  a  verdict  in 
favor  of  either  party,  on  the  evidence,  he  has  a  right  to  demand  of 
a  court  of  error  that  they  look  to  the  evidence  only,  for  only  one  pur- 
pose, and  with  the  single  eye  to  ascertain  whether  it  was  competent 
in  law  to  authorize  the  jury  to  find  the  facts  which  make  out  the  right 
of  the  party,  on  a  part,  or  the  whole  of  his  case.  If,  in  its  judgment, 
the  appellate  court  shall  hold  that  the  evidence  was  competent,  then 
they  must  found  their  judgment  on  all  such  facts  as  were  legally  infer- 
able therefrom ;  in  the  same  manner  and  with  the  same  legal  results, 
as  if  they  had  been  found  and  definitely  set  out  in  a  special  verdict. 
So,  on  the  other  hand,  the  finding  of  the  jury  on  the  whole  evidence 
in  a  cause,  must  be  taken  as  negativing  all  facts,  which  the  party 
against  whom  their  verdict  is  given,  has  attempted  to  infer  from,  or 
establish  by  the  evidence. 

On  the  evidence  in  the  former  record,  we  held  that  it  was  compe- 
tent, in  law,  to  make  out,  and  for  the  jury  to  find  the  fact  of  an  offer 
to  refund  the  taxes,  &c.,  so  as  to  give  a  right  of  redemption ;  on  the 
evidence  and  finding  of  the  jury  in  the  present  record,  we 
•  are  bound  to  consider  the  fact  of  such  offer  as  estab-  [  *  377  ] 
lished,  and  to  hold  the  facts  so  found,  to  bring  the  defend- 
ant in  error  within  the  provisions  of  the  laws  of  Pennsylvania,  on 
which  the  case  turns. 

The  judgment  of  the  court  below  is  therefore  affirmed,  with  costs. 


Isaac  Bradlie  and  John  Gibbons,  Plaintiffs  in  Error,  v.  Tub 

Maryland   Insurance  Company. 

12  P.  878. 

If  an  abandonment  when  made  is  good,  the  rights  of  the  parties  are  fixed.    If  not  then 

good,  subsequent  events  cannot  validate  it. 
If  the  cost  of  the  repairs,  when  made,  falls  short  of  one  half  the  value  of  the  vessel,  this 

does  not,  in  all  cases,  show  there  was  no  right  of  abandonment;  for  if,  when  made,  the 

facts  presented  a  case  of  extreme  hazard,  and  of  probable  expense  exceeding  half  the 

value,  the  abandonment  is  justified. 
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The  vakte,  at  tke  place  of  repairs,  h  tke*  standard  ;  die  valuation  in  tke  policy;  or  tke  raise 
at  the  home  port,,  or  in  the  general  market,  constitutes  bo  ingredient  in  ascertaining 
whether  the  injury  is  more  than  half  the  value. 

A  retaftfatfon  of  the  voyage  to  repair  damage*,  or  because  tne  vessel  has  bees  arrested  te 
answer  a  claim  for  salvage,  does  not  give  a.  right  to  abandon ;  and  k  make*  no  different*) 
that  the  policy  is  on  time. 

Where  money  is  necessarily  taken  npon  bottomry  to  defray  the  expense  of  repairing  a  par- 
tis) Toss,  the  underwriter  has  nothing  to  do  with  the  bottomry  bond,  though  he  is  liable  tt 
pay  his  share  of  the  extra*  expense  of  tone-  obtaining  fc*  money. 

The  case  it  stated  in  tbe  opinion  of  the  court* 

JobHSOHf  for  this  plaintiff. 

Meredith  and  Stewmrty  contra. 

[  *  391  ]      *  Stoey,  J*,  delivered  the  opinion  of  the  court 

This  cause  comes  before  the  court  upon  a  writ  of  error  to 
the  circuit  court  of  Maryland  district  The  original  action  was  upon 
a  policy  of  insurance,  dated  the  22d  of  November,  1832,  whereby  the 
defendants,  The  Maryland  Insurance  Company,  caused  the  plaintiffs, 
by  their  agents,  (William  Howell  and  Son,)  to  be  insured,  lost  or  not 
lost,  $10,000,  at  a  premium  of  four  pet  cent,  on  the  brig  Gracchus, 
Snow,  master,  (valued  at  that  sum,)  at  and  from  Baltimore,  for  six 
calendar  months,  commencing  that  day  at  noon ;  and  if  she  be  on  a 
passage  at  the  expiration  of  the  time,  the  risk  to  continue  at  the  same 
rate  of  premium  until  her  arrival  at  the  pott  of  destination.  The 
declaration  alleged  a  total  loss  by  tbe  casting  ashore  and  stranding 
of  the  brig  on  the  23d  of  March,  1833,  in  the  River  Mississippi. 
Upon  the  trial  of  the  cause,  it  appeared  in  evidence  that  the  brig 
sailed  from  Baltimore  on  a  voyage  to  New  Orleans,  and  safely 
arrived  there,  and  took  on  board  part  of  her  cargo  (pork  and  sugar) 
at  that  port,  on  a  voyage  for  Baltimore;  and  about  the  middle  of  the 
23d  day  of  March,  1833,  sailed  from  New  Orleans,  intending  to  pro- 
ceed to  Sheppard's  plantation,  on  the  River  Mississippi,  about  thirty- 
three  miles  below  New  Orleans,  to  take  in  the  residue  of 
[  *  392  ]  her  *  cargo  for  the  same  voyage.  At  the  English  Turn, 
about  twenty-two  miles  from  New  Orleans,  the  brig  at* 
tempted  to  come  to  anchor,  and  in  so  doing  lost  the  small  bower 
anchor,  and  then  dropped  the  best  bower  anchor,  which  brought  her 
up*  The  next  morning,  while  the  brig  was  proceeding  on  her  voy- 
age, she  struck  on  a  log,  broke  the  rudder  pintles,  when  she  fell  off 
and  went  on  shore.  A  signal  was  then  made  for  a  steamboat  in 
sight,  which  came  to  the  assistance  of  the  brig,  and  in  attempting  to 
haul  her  off  the  hauser  parted.     It  was  then  found  that  the  brig  was 
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talking  water  vety  fait  Help  was  obtained  from  a  neighboring 
plantation*  They  commented  pumping  and  discharging  the  cargo 
on  board  of  the  steamboat  \  and  alter  discharging  all  the  porky  and  a 
part  of  the  sugar,  they  succeeded  in  freeing  the  ship  on  the  afternoon 
of  the  same  day.  She  was  then  got  off  and  proceeded  to  New  Or- 
leans,  where  sbe  ttrftived  the  same  night,  she  continuing  to  leak,  and 
both  pumps  being  kept  going  all  the  time.  The  next  day  the  mas- 
ter understood  that  the  steamboat  claimed  a  salvage  of  fifty  per 
cent,  and  intended  to  libel  far  it  On  the  37th  of  the  same  month 
the  brig  was  taken  across  the  river  for  repairs.  On  the  same  day 
the  brig  was  libelled  for  the  salvage  in  the  district  court  of  Louisiana* 

On  the  20th  erf  March,  Snow,  the  toaster,  wrote  a  letter  to  one  of 
the  owners,  containing  an  account  of  the  loss  and  state  of  the  brig, 
tod  also  of  the  claim  by  the  salvors  Of  fifty  per  cent,  which  the  un" 
derwritert  oil  the  cargo  and  himself  had  objected  to  j  adding  that 
they  should  hold  the  steamboat  liable  for  any  damage  that  might  be 
incurred  on  aecotmt  of  the  detention. 

On  the  23d  of  April,  Messli*.  Howell  and  Sons  addressed  a  letter 
to  the  company,  submitting  the  letter  of  the  25th  of  March  to  the 
company,  and  say  therein :  "  In  oonseqnence  of  the  damage,  to- 
gether with  the  detention  that  must  grow  out  of  a  lawsuit,  (in 
Which  It  appears  that  the  vessel  is  involved,)  the  voyage  being  broken 
dp,  we  do  hereby  abandon  to  yon  the  brig  Gracchus,  as  insured  in 
yottr  office,  pet  poMoy  No.  13,703,  and  claim  for  a  total  loss."  On 
the  same  day  the  company  returned  an  answer,  saying :  "  We  can- 
riot  aedept  the  abandonment  tendered  in  your  letter  of  this  date ;  but 
expect  you  to  do  what  Is  neos&ary  in  the  cose  for  the  safety  and 
relief  of  the  vessel/9 

On  the  9th  of  the  ensuing  May,  the  district  eottrt  decreed  one 
quarter  of  the  value  of  the  vessel  and  cargo  (estimated  at 
$7,000)  as  salvage ;  the  brig  being  valued  at  $2,500,  •  On  [  *  393  ] 
the  14th  of  the  same  month  the  master  got  possession  again 
of  the  brig,  the  salvage  having  been  paid.  On  the  3d  of  June,  1883, 
the  brig  was  impaired  and  ready  for  a  freight }  and  early  in  July  she 
sailed  for  Baltimore,  With  a  partial  cargo  on  board  on  freight,  and 
duly  arrived  there  in  the  latter  part  of  the  same  month*  The  repairs 
at  New  Orleans  amounted  to  the  stun  of  $1,690.16,  and  the  share  of 
the  brig,  at  the  general  average  or  salvage,  to  the  sum  of  $1,245.07  \ 
in  the  whole  amounting  to  $2,935.23.  To  meet  this  snm  and  some 
other  expenses,  the  master  obtained  an  advance  from  Messrs.  Har- 
rison, BtoWn,  and  Od.,  of  New  Orleans,  of  $3,71541 ;  and  gave  them 
as  security  therefor  a  bottomiy  bond  on  The  Gracchus  for  the  princi* 
pal  Sum,  and  five  per  cent,  maritime  premium,  payable  on  the  safe 
arrival  of  the  brig  at  Baltimore. 
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On  this  bottomry  bond  the  brig  was  libelled  in  Baltimore ;  and  no 
claim  being  interposed  by  any  person,  she  vas,  by  a  decree  of  the 
district  court  of  Maryland,  on  the  5th  of  September,  1833,  ordered  to 
be  sold  to  satisfy  the  bottomry  bond ;  and  she  was  accordingly  sold 
by  the  marshal  about  the  20th  of  the  same  month,  to  John  B.  How- 
ell, for  $4,750 ;  and  on  the  24th  of  the  same  month  there  was  paid 
to  the  attorney  of  the  libellant  the  full  amount  due  under  the  decree 
of  the  court.  On  the  same  day,  the  president  of  the  company  ad- 
dressed a  letter  to  Messrs.  Howell  and  Son,  in  which  they  say :  "  We 
have  examined  the  statements  of  general  and  particular  average,  and 
the  accounts  relating  thereto,  which  you  handed  us  some  days  ago, 
respecting  the  expenses  incurred  on  the  brig  Gracchus,  at  New  Or- 
leans. Although  some  of  the  charges  are  of  a  description  for  which 
the  company  is  not  liable  by  the  terms  of  their  policy,  yet,  wishing 
to  act  liberally  in  the  case,  we  have  agreed  to  admit  every  item  in 
the  accounts,  and  the  different  amounts  will  be  as  follows."  Here 
follows  a  statement,  deducting  from  the  repairs  one  third  new  for 
old,  and  admitting  the  sum  of  $2,409.11  to  be  due  to  the  plaintiffs ; 
and  inclosing  the  premium  note,  and  a  check  for  the  amount  The 
letter  then  adds :  "  If  you  find  any  other  charge,  &c.,  has  been  paid 
at  New  Orleans,  in  order  to  raise  the  funds  on  bottomry,  we  will  pay 
our  full  proportion  of  the  same  upon  being  made  acquainted  with 
the  amount"  On  the  same  day,  Messrs.  Howell  and 
[  *  394  ]  *  Son  returned  an  answer,  refusing  to  receive  the  premium 
note  and  check,  adding :  "  We  should  do  them  (the  owners) 
great  injustice  to  make  such  a  settlement.  Our  opinion  is,  that  in 
law  and  equity  they  have  a  claim  for  a  total  loss." 

These  are  the  principal  facts  material  to  be  mentioned,  though 
much  other  evidence  was  introduced  into  the  cause  upon  collateral 
points,  by  the  parties. 

The  counsel  for  the  defendants,  after  the  evidence  on  each  side 
was  closed,  moved  the  court  to  instruct  the  jury  as  follows :  — 

Defendants'  1st  prayer.  The  defendants,  by  their  counsel,  pray 
the  court  to  instruct  the  jury  that  the  notice  of  abandonment  of  the 
22d  April,  1833,  and  the  accompanying  letter  from  Captain  Snow  of 
the  25th  of  March,  as  given  in  evidence  by  the  plaintiffs,  do  not  show 
or  disclose  facts  which  in  law  justify  the  offer  to  abandon  then  made ; 
and  therefore,  that  in  the  absence  of  all  evidence  that  said  abandon- 
ment was  accepted  by  the  defendants,  the  plaintiffs  are  entitled  to 
recover  only  for  a  partial  loss. 

2.  That  if  the  said  notice  of  abandonment  was  sufficient,  still,  the 
jury  ought  to  find  a  verdict  for  a  partial  loss  only ;  unless  they  shall 
believe  from  the  evidence  that  The  Gracchus  suffered  damage  from 
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the  accident  that  befell  her  on  the  24th  March,  1833,  to  more  than 
one  half  the  sum  at  which  she  was  valued  in  the  policy ;  and  that,  in 
estimating  said  damage,  the  jury  ought  to  take  the  cost  of  her  repairs 
only,  deducting  one  third  therefrom,  as  in  the  case  of  adjusting  a 
partial  loss. 

3.  That  if  the  said  abandonment  was  sufficient,  as  is  assumed  in 
the  preceding  prayer,  still,  the  jury  ought  to  find  a  verdict  for  a  par- 
tial loss  only ;  unless  they  shall  believe,  upon  the  evidence,  that  the 
damage  so  sustained  by  said  brig  exceeded  in  amount  one  half  the 
sum  at  which  she  was  valued  in  the  policy ;  and  that  in  estimating 
the  cost  of  her  repairs,  for  the  purpose  of  ascertaining  the  amount  of 
such  damage,  the  jury  are  bound  to  deduct  one  third  therefrom,  as  in 
the  case  of  a  partial  loss. 

4.  That  if  said  abandonment  was  sufficient,  still,  the  jury  ought  to 
find  a  partial  loss  only ;  unless  they  shall  believe  that  the  damage  as 
aforesaid  was  more  than  one  half  the  value  of  the  said  brig  at  the 
time  the  accident  happened,  according  to  the  proof  of  such  value  as 
given  in  evidence ;  and  that,  in  estimating  the  amount  of  such  dam- 
age, the  jury  are  to  take  the  amounts  of  the  general  and 
particular  averages  *  as  adjusted  at  New  Orleans,  deducting  [  *  395  ] 
one  third  from  the  actual  cost  of  repairs. 

But  the  court  refused  to  give  the  instruction  prayed  for,  and  gave 
to  the  jury  the  following  instruction :  If  the  jury  find  from  the  evi- 
dence, that  The  Gracchus  was  so  damaged  by  the  disaster  mentioned 
in  the  letter  of  Captain  Snow,  of  March  25, 1833,  that  she  could  not 
be  got  off  and  repaired  without  an  expenditure  of  money  to  an 
amount  exceeding  half  her  value,  at  the  port  of  New  Orleans,  after 
such  repairs  were  made ;  then  the  plaintiffs  are  entitled  to  recover  for 
a  total  loss,  under  the  abandonment  made  on  the  22d  day  of  April, 
1833  ;  and  in  ascertaining  the  amount  of  such  expenditure,  the  jury 
must  include  the  sum  for  which  the  brig  was  liable  to  the  salvors, 
according  to  the  decree  of  the  district  court  of  Louisiana  stated  in  the 
evidence ;  but  if  the  jury  find  that  the  vessel  could  have  been  got  off 
and  repaired,  without  an  expenditure  of  money  to  the  amount  of 
more  than  half  her  value,  then  upon  the  evidence  offered,  the  plain- 
tiffs are  not  entitled  to  recover  for  a  total  loss,  on  the  ground  that  the 
voyage  was  retarded  or  lost ;  nor  on  account  of  the  arrest  and  deten- 
tion of  the  vessel  by  the  admiralty  process,  issued  at  the  instance  of 
the  salvors. 

The  defendants  excepted  to  the  refusal  of  the  court  to  give  the  in- 
structions prayed  ;  and  also  to  the  opinion  actually  given  by  the  court 
in  their  instructions  to  the  jury.  The  plaintiffs  also  excepted  to  the 
same  opinion,  given  by  the  court. 
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The  plaintiffs  also  prayed  *  the  court  to  direct  the  jury,  that  in  thin 
cause  tbe  insured,  by  their  letter  of  the  22d  April,  authorized  and 
required  the  proper  expenditures  to  be  made  upon  the  vessel,  for 
which  said  underwriters  are  liable  under  their  policy ;  that  no  funds 
being  supplied  by  them  in  New  Orleans  to  meet  this  loss,  and  the 
-salvage  and  repairs  having  been  paid  for  by  money  raised  upon  re* 
spondewtia  upon  the  vessel ;  if  the  jury  shall  find  that  said  vessel, 
under  the  lieu  of  this  bond,  came  to  Baltimore,  and  the  defendants 
-were  then  apprised  of  the  existence  of  such  respondentia,  and  were 
also  informed  of  the  existence  of  the  proceedings  thereupon  against 
said  vessel,  and  they  neglected  to  pay  so  much  thereof  as  they  ought 
to  hare  paid  to  relieve  said  vessel ;  and  omitted  4p  place  her  in  the 
hands  of  the  owners,  discharged  of  bo  much  of  such  bottomry  as  the 
underwriters  were  liable  for-;  and  in  consequence  thereof  said  vessel 
was  libelled  and  condemned  and  sold,  and  thereby  wholly 
\  *  396  ]  lost  to  the  'plaintiffs;  then  the  plaintiffs  ace  entitled  to  re- 
cover for  the  wihole  value  of  the  vessel" 

The  court  refused  to  give  this  instruction,  and  the  plaintiffs  ex- 
cepted to  the  refusal ;  and  the  court  signed  a  hill  of  exceptions  upon 
both  exceptions.  The  jury  found  a  verdict  for  the  plaintiffs  for 
$3,489.22 ;  upon  which  judgmeoft  passed  for  the  plaintiffs.  And  the 
present  writ  of  error  is  brought  by  the  plaintiffs  for  tbe  purpose  of 
reviewing  the  instructions  above  stated,  go  far  as  (they  excepted 
thereto. 

Although  tbe  prayers  for  the  instructions  by  the  defendants  are 
'not  before  the  court  for  the  puepose  of  direct  tooreidefation,  as  the 
defendants  have  brought  no  "writ  of  error ;  yet  it  is  impossible  com- 
pletely to  understand  the  aatwoe  and  extent,  and  proper  construction 
•of  tbe  opinion  given  by  the  count,  -without  adverting  to  the  proposi- 
tions contained  in  Ahem  %  for  tcthem,  and  to  them  only  was  the  opin- 
ion of  tbe  court  given  as  a  f  esponse. 

The  second  instruction  asked  by  tbe  defendants,  in  substance, 
insisted,  that  to  entitle  tbe  plaintiffs  to  recover  for  a  total  loss,  the 
damage  to  The  Gracchus  from  the  accident  should  be  more  than  one 
-half  the  sum  to  which  she -was  valued  in  Abe  policy ;  .and  that,  in  esti- 
mating that  damage,  the  costs  of  the  vepaks  only  were  to  .be  taken* 
deducting  one  thivd  new  for  old.  In  effect,  therefore,  it  excluded  ail 
consideration  of  the  -salvage  in  the  ascertainment  of  the  loss. 

The  third  instruction  was  in  substance  similar  to  the  second,  ex- 
cept that  it  did  root  insist  upon  the  (exclusion  of  the  salvage.  In 
effect,  therefore,  it  insisted  upon  the  valuation  in  .the  policy,  as  the 
standard  by  which  to  ascertain  whether  the  damage  was  half  the 
value  of  The  Gracchus,  or  not. 
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The  fourth  instruction  insisted,  that  -to  entitle  the  plaintifis  to  le- 
oover  for  a  total  loss,  the  damage  must  exceed  one  half  the  value  of 
The  Gracchus  at  the  time  of  the  accident ;  and  that  ia  estimating 
the  damage,  the  general  and  particular  averages,  as  adjusted  at  New 
Orleans,  were  to  be  taken,  deducting  one  thied  new  for  old.  in  effect, 
therefore,  it  insisted  that  nothing  but  these  adjustments  were  to  be 
taken  into  consideration,  in  ascertaining  the  totality  of  the  loss  ait  the 
thne  of  the  abandonment,  (admitting  Abe  abandonment  to  be  suffi- 
cient^ (however  JHMnanrurt  might  be  the  dangers,  or  great  the  treses 
then  aetuafly  impending  *over  The  {sbaechufi.  And  all  three  of  these 
prayers  further  xroriated,  that  the  deduction  of  one  third  new  for  old, 
tfhoukl  he  made  from  the  amount  -of  the  repairs,  as  in  the 
case  of  a,  *  partial  loss,  ia  ascertaining  whether  there  was  a  [  *39?  ] 
sight  to  abandon  far  a  total  leas,  upon  the  ground  that  the 
damage  exceeded  a  moiety  of  the  value  of  the  vessel. 

The  instructions  ctf  the  court  motnaiUy  given  in  these  prayers,  in- 
ralve  the  following  propositions.  L  That  if  the  ^expenditures  in 
repairing  the  damage  exceeded  half  (the  vatne  of  the  brig  at  the  port 
of  New  Orleans,  after  such  repairs  wese  made,  including  therein  the 
«alvage  awarded  to  the  naalvere ;  rthe  pkintifis  were  entitle  to  recover 
•for  a  total  loss,  under  the  abandonment  made  *>n  the  23d  of  April, 
1833.  2,  If  the  expenditures  to  get  off  and  nepair  ihe  brig,  were  Jess 
than  the  half  of  such  value,  then  itbe  phtintiflfe  were  not  entitled  to 
•seeoverfor  a  total  Iobb,  upon  the  ground  that  the  voyage  was  retarded 
-or  lost ;  nor  on  account  of  the  arrest  and  detention  of  tihe  brig,  .under 
4he  admiralty  foocesB,  fbr^he  salvage. 

The  question  ia,  whether  these  instructions  were  correct.  In  con- 
sidering the  first,  it  is  material  to  remark  that,  by  the  well-settled 
.principles  of  our  law,  the  state  of  the  facta,  and  not  the  state  of  the 
information  art  the  time  of  the  abandonment,  'constitutes  the  true 
<eriteiion  by  which  we  are  to  ascertain  whether  a -total  loss  has  occurred 
or  not,  for  which  an  abandonment  can  be  made.  If  the  abandon- 
ment, when  made,  is  good,  the  rights  of  the  parties  .are  definitively 
'fixed,  and  do  not  become  changed  by  any  subsequent  events.  If,  on 
the  other  hand,  the  abandonment,  when  made,  is  not  good,  subse- 
quent circumstances  will  not  affect  it,  30  as,  retroactively,  to  impart 
to  it  a  validity  which  it  had  not  at  its  origin.  In  some  respects,  our 
law  on  this  point  differs  from  that  of  England ;  for,  by  the  latter,  the 
xight  to  a  total  loss  vested  by  an  abandonment,  may  be  devested  by 
-subsequent  >events,  which  change  that  total  loss  into  a  partial  loss. 
It  is  unnecessary  to  cite  cases  on  this  subject,  as 'the  diversity  is  well 
known ;  and  the  courts  in  neither  country  have  shown  any  dispo- 
sition of  late  years  to  recede  from  their  own  doctrine.     The  cases  of 
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Rhinelander  v.  The  Insurance  Company  of  Pennsylvania,  4  Granch, 
29 ;  and  Marshall  v.  The  Delaware  Insurance  Company,  4  Cranch, 
202,  are  direct  affirmations  of  our  rule ;  and  those  of  Bainbridge  t>. 
Neilson,  10  East,  329 ;  Patterson  v.  Ritchie,  4M.&  Selw.  394 ;  and 
M'lver  v.  Henderson,  4M.&  Selw.  584 ;  of  the  English  rule. 

In  cases  where  the  abandonment  is  founded  upon  a  supposed  tech- 
nical total  loss,  by  a  damage  or  injury  exceeding  one  half  the  value 

of  the  vessel,  although  the  fact  of  such  damage  or  injury 
[  *  398  ]  must  exist  *  at  the  time,  yet  it  is  necessarily  open  to  proofs, 

to  be  derived  from  subsequent  events.  Thus,  for  example, 
if  the  repairs,  when  subsequently  made,  clearly  exceed  the  half  value, 
it  is  plain  that  this  affords  one  of  the  best  proofs  of  the  actual 
damage  or  injury.  On  the  other  hand,  if  the  subsequent  repairs  are 
far  below  the  half  value,  this,  so  far  as  it  goes,  affords  an  inference 
the  other  way.  But  it  is  not,  and  in  many  cases  cannot  be  decisive 
of  the  right  to  abandon.  In  many  cases  of  stranding,  the  state  of  the 
vessel  at  the  time  may  be  such,  from  the  imminency  of  the  peril,  and 
the  apparent  extent  of  expenditures  required  to  deliver  her  from  it,  as 
to  justify  an  abandonment ;  although  by  some  fortunate  occurrence, 
she  may  be  delivered  from  her  peril,  without  an  actual  expenditure 
of  one  half  of  her  value  after  she  is  in  safety.  Under  such  circum- 
stances, if,  in  all  human  probability,  the  expenditures  which  must  be 
incurred  to  deliver  her  from  her  peril,  are,  at  the  time,  so  far  as  any 
reasonable  calculations  can  be  made,  in  the  highest  degree  of  proba- 
bility, beyond  half  value ;  and  if  her  distress  and  peril  be  such  as 
would  induce  a  considerate  owner,  uninsured,  and  upon  the  spot,  to 
withhold  any  attempt  to  get  the  vessel  off,  because  of  such  apparently 
great  expenditures,  the  abandonment  would  doubtless  be  good.  It 
was  to  such  a  case  that  Lord  Ellenborough  alluded,  in  Anderson  v. 
Wallis,  2  M.  &  Selw.  248,  when  he  said :  "  There  is  not  any  case,  nor 
principle,  which  authorizes  an  abandonment,  unless  where  the  loss 
has  been  actually  a  total  loss,  or  in  the  highest  degree  probable  at  the 
time  of  the  abandonment"  Mr.  Chancellor  Kent,  in  his  learned 
Commentaries,  vol.  3,  321,  has  laid  down  the  true  results  of  the  doc- 
trine of  law  on  this  subject.  "  The  right  of  abandonment,"  says  he, 
does  not  depend  upon  the  certainty,  but  on  the  high  probability  of  a 
total  loss,  either  of  the  property  or  of  the  voyage  or  both.  The  insured 
is  to  act,  not  upon  certainties,  but  upon  probabilities ;  and  if  the  facts 
present  a  case  of  extreme  hazard,  and  of  probable  expense,  exceeding 
half  the  value  of  the  ship,  the  insured  may  abandon ;  though  it  should 
happen  that  she  was  afterwards  recovered  at  a  less  expense."  We 
have  no  difficulty,  therefore,  in  acceding  to  the  argument  of  the  coun- 
sel for  the  plaintiffs  in  error  on  this  point.  But  its  application  to  the 
ruling  of  the  court  will  be  considered  hereafter. 
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In  respect  to  the  mode  of  ascertaining  the  value  of  the  ship,  and, 
of  course,  whether  she  is  injured  to  the  amount  of  half  her  value,  it 
has,  upon  the  fullest  consideration,  been  held  by  this  court,  that  the 
true  basis  of  the  valuation  is  the  value  of  the  ship  at  the 
time  of  the  *  disaster ;  and  that,  if  after  the  damage  is  or  [  *  399  ] 
might  be  repaired,  the  ship  is  not,  or  would  not  be  worth,  at 
the  place  of  the  repairs,  double  the  cost  of  the  repairs,  it  is  to  be 
treated  as  a  technical  total  loss.  This  was  the  doctrine  asserted  in 
the  Patapsco  Insurance  Company  v.  Southgate,  5  Pet.  604 ;  in  which 
the  court  below  had  instructed  the  jury,  that,  if  the  vessel  could  not 
have  been  repaired  without  an  expenditure  exceeding  half  her  value 
at  the  port  of  the  repairs,  after  the  repairs  were  made,  it  constituted 
a  total  loss.  This  court  held  that  instruction  to  be  entirely  correct 
It  follows,  from  this  doctrine,  that  the  valuation  of  the  vessel  in  the 
policy,  or  the  value  at  the  home  port,  or  in  the  general  market  of  other 
ports,  constitutes  no  ingredient  in  ascertaining  whether  the  injury  by 
the  disaster  is  more  than  one  half  the  value  of  the  vessel,  or  not.  For 
the  like  reason,  the  ordinary  deduction  in  cases  of  a  partial  loss  of 
one  third  new  for  old,  from  the  repairs,  is  equally  inapplicable  to  cases 
of  a  technical  total  loss,  by  an  injury  exceeding  one  half  of  the  value 
of  the  vessel.  That  rule  supposes  the  vessel  to  be  repaired  and  re- 
turned to  the  owner;  who  receives  a  correspondent  benefit  from  the 
repairs  beyond  his  loss,  to  the  amount  of  the  one  third.  But  in  the 
case  of  a  total  loss,  the  owner  receives  no  such  benefit ;  the  vessel 
never  returns  to  him,  but  is  transferred  to  the  underwriters.  If  the 
actual  cost  of  the  repairs  exceeds  one  half  of  her  value  after  the  re- 
pairs are  made,  then  the  case  falls  directly  within  the  predicament 
of  the  doctrine  asserted  in  the  case  in  5  Pet  604.  The  same  limita- 
tions of  the  rule,  and  the  reasons  of  it,  are  very  accurately  laid  down 
by  Mr.  Chancellor  Kent,  in  his  Commentaries,  vol.  3,  330 ;  and  in 
Da  Costa  v.  Newnham,  2  Term  Rep.  407. 

If,  with  these  principles  in  view,  we  examine  the  first  instruction 
given  in  this  case  in  the  circuit  court,  it  will  be  found  to  be  perfectly 
correct  Indeed,  that  part  of  the  instruction  which  declares  that  if 
the  brig  u  could  not  be  got  off  and  repaired  without  any  expenditure 
of  money  to  an  amount  exceeding  half  her  value  at  the  port  of  New 
Orleans,  after  such  repairs  were  made,  then  the  plaintiffs  are  entitled 
to  recover  for  a  total  loss  under  the  abandonment,"  is  precisely  in 
the  terms  of  the  instruction  given  in  The  Patapsco  Insurance  Com- 
pany v.  Southgate,  5  Pet  604.  The  error,  which  has  been  in- 
sisted on  at  the  argument  by  the  plaintiffs,  is  in  the  additional  direc- 
tion ;  that  "  in  ascertaining  the  amount  of  such  expenditure,  the  jury 
must  include  the  sum  for  which  the  brig  was  liable  to  the  salvors, 
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according  to  the  decree  of  the  district  court  of  Louisiana, 
[  *  400  ]  stated  in  *  the  evidence ; "  which,  it  is  contended,  removed 
from  the  consideration  of  the  jury  the  right  to  take  into  the 
account  the  high  probability,  at  the  time  of  the  abandonment,  of  the  • 
allowance  of  a  greater  salvage,  and  even  to  the  extent  of  the  fifty 
per  cent  then  claimed  by  the  salvors.  And  in  support  of  the  argu- 
ment, it  is  insisted  that  the  state  of  the  facts,  and  the  high  proba- 
bilities at  the  time  of  the  abandonment,  constitute  the  governing 
rule,  and  not  the  ultimate  result  in  the  subsequent  events.  But  it 
appears  to  us  that  the  argument  is  founded  upon  a  total  misunder- 
standing of  the  true  import  of  this  part  of  the  instruction.  The  court 
did  not  undertake  to  say,  and  did  not  say,  that  the  jury  might  not 
properly  take  into  consideration  the  high  probability  of  a  larger  sal- 
vage at  the  time  of  the  abandonment ;  but  simply,  that  the  jury  must 
include  in  the  half  value  the  amount  of  the  actual  salvage  decreed, 
because  that  was,  in  truth,  a  part  of  the  loss.  The  instruction  was, 
therefore,  not  a  limitation  restrictive  of  the  rights  and  claims  of  the 
plaintiffs,  but,  in  fact,  a  direction  in  favor  of  their  rights  and  claims, 
and  in  support  of  the  abandonment.  This  is  demonstrated  by  the 
then  actual  position  of  the  cause.  The  defendants  had  asked  an 
instruction  that  the  costs  of  the  repairs  only,  exclusive  of  the  salvage, 
should  be  taken  into  consideration  in  estimating  the  half  value ;  and 
also  that  the  one  third  new  for  old  should  be  deducted  from  the 
amount  of  the  cost,  in  estimating  the  half  value.  The  court,  in 
effect,  negatived  both  instructions ;  and  in  the  particulars  now  ob- 
jected to,  there  was  a  positive  direction  to  the  jury  not  to  exclude, 
but  to  include  the  salvage,  in  the  estimate  of  the  loss.  In  this  view 
of  the  matter,  the  instruction  was  most  favorable  to  the  plaintiffs ; 
and,  so  far  from  excluding  evidence  which  might  show  the  amount 
of  the  actual  damage  at  the  time  of  the  abandonment ;  it  resorted, 
and  very  properly  resorted,  to  the  subsequent  ascertainment  of  sal- 
vage as  positive  evidence,  that,  to  that  extent  at  least,  the  actual 
damage  was  enhanced  beyond  the  cost  of  the  repairs.  We  are  entirely 
satisfied  with  this  part  of  the  instruction,  in  this  view,  which  seems 
to  us  to  be  the  true  interpretation  of  it 

In  respect  to  the  other  part  of  the  instruction  there  is  no  sub- 
stantial difficulty.  The  mere  retardation  of  the  voyage  by  any  of 
the  perils  insured  against,  not  amounting  to  or  producing  a  total 
incapacity  of  the  ship  eventually  to  perform  the  voyage,  cannot, 
upon  principles  well  established,  be  admitted  to  constitute  a  tech- 
nical total  loss,  which  will  authorize  an  abandonment  A  retarda- 
tion for  the  purpose  of  repairing  damages  from  the  perils 
[  *  401  ]  insured  against,  that  *  damage  not  exceeding  one  moiety 
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of  the  value  of  the  ship,  falls  directly  within  this  doctrine.  Under 
such  circumstances,  if  the  ship  can  be  repaired  and  is  repaired, 
and  is  thus  capable  of  performing  the  voyage,  there  is  no  ground  of 
abandonment  founded  upon  the  consideration  that  the  voyage  may 
not  be  worth  pursuing  for  the  interest  of  the  ship-owner ;  or  that  the 
cargo  has  been  injured,  so  that  it  is  not  worth  transporting  further 
on  the  voyage ;  for  the  loss  of  the  cargo  for  the  voyage,  has  nothing 
to  do  with  an  insurance  upon  the  ship  for  the  voyage.  This  was 
expressly  held  by  this  court,  in  the  case  of  Alexander  v.  The  Balti- 
more Insurance  Company,  4  Cranch,  370;  where  it  was  decided 
that  an  insurance  on  a  ship  for  a  voyage,  was  not  to  be  treated  as 
an  insurance  on  the  ship  and  the  voyage,  or  as  an  undertaking  that 
she  shall  actually  perform  the  voyage ;  and  only  that,  notwithstand- 
ing any  of  the  perils  insured  against,  she  shall  be  of  ability  to  per* 
form  the  voyage,  and  that  the  underwriters  will  pay  any  damage 
sustained  by  her  from  those  perils  during  the  voyage.  The  court 
further  held,  that,  upon  such  an  insurance,  a  total  loss  of  the  cargo 
for  the  voyage,  was  not  a  total  loss  of  the  ship  for  the  voyage.  In 
respect  to  the  point  of  retardation  for  repairs,  the  more  recent  authori- 
ties contain  reasoning  altogether  satisfactory,  and  consistent  with 
the  true  nature  and  objects  of  policies  of  insurance.  The  subject 
was  a  good  deal  discussed  in  the  case  of  Anderson  v.  Wallis, 
2  Maule  &  Selw.  240,  which  was  a  policy  on  cargo ;  and  again  in 
Everth  t>.  Smith,  2  IVL  &  Selw.  278,  which  was  a  policy  on  freight ; 
and  again  in  Falkner  v.  Ritchie,  2  M.  &  Selw.  290,  which  was  a 
policy  on  ship ;  and  in  each  of  the  cases,  the  court  came  to  the  con- 
clusion that  a  mere  retardation  of  the  voyage  by  any  peril  insured 
against,  did  not  entitle  the  insured  to  recover  for  a  total  loss,  if  the 
thing  insured  was  capable  of  performing  the  voyage.  Lord  Ellen- 
borough,  in  the  first  case,  said :  "  Disappointment  of  arrival  is  a  new 
head  of  abandonment  in  insurance  law."  "  If  the  retardation  of  the 
voyage  be  a  cause  of  abandonment,  the  happening  of  any  marine 
peril  to  the  ship,  by  which  a  delay  is  caused  in  her  arrival  at  the 
earliest  market,  would  also  be  a  cause  of  abandonment.  I  am  well 
aware  that  an  insurance  upon  a  cargo,  for  a  particular  Voyage,  con- 
templates that  the  voyage  shall  be  performed  with  that  cargo ;  and 
any  risk  which  renders  the  cargo  permanently*  lost  to  the  assured, 
may  be  a  cause  of  abandonment  In  like  manner,  a  total  loss  of 
cargo  may  be  effected  not  merely  by  the  destination  of  that 
cargo,  but  by  a  permanent  incapacity  of  the  ship  *  to  per-  [  *  402  ] 
form  the  voyage ;  that  is,  a  destruction  of  the  contemplated 
adventure.  But  the  case  of  an  interruption  of  the  voyage,  does  not 
warrant  the  assured  in  totally  disengaging  himself  from  the  adven* 
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tore,  and  throwing  this  burden  on  the  underwriters."  In  Falkner  v 
Ritchie,  2  M.  &  Selw.  290,  his  lordship  added :  "  What  has  a  losa 
of  the  voyage  to  do  with  a  loss  of  the  ship  ?  "  meaning,  as  the  con- 
text shows,  that  the  loss  of  the  voyage  is  no  ground  of  abandonment, 
where  the  ship  is  not  damaged  to  an  extent  which  permanently 
disables  her  to  perform  it  The  same  doctrine  was  affirmed  in  Hunt 
v.  Royal  Exchange  Assurance  Company,  5  M.  &  Selw.  47 ;  and  in 
Naylor  v.  Taylor,  9  Barn.  &  Cresw.  718.  And  it  was  long  ago 
recognized  by  this  court,  by  necessary  implication,  in  the  case  of 
Alexander  v.  Baltimore  Insurance  Company,  4  Cranch,  370 ;  and 
Smith  t>.  The  Universal  Insurance  Company,  6  Wheat.  176.  In 
this  latter  case,  the  court  said :  "  The  insurers  do  not  undertake  that 
the  voyage  shall  be  performed  without  delay,  or  that  the  perils 
insured  against  shall  not  occur.  They  undertake  only  for  losses  sus- 
tained by  those  perils ;  and  if  any  peril  does  act  upon  the  subject, 
yet  if  it  be  removed  before  any  loss  takes  place,  and  the  voyage  be 
not  thereby  broken  up,  but  is,  or  may  be  resumed,  the  insured  cannot 
abandon  for  a  total  loss."  Language  more  explicit  upon  this  point, 
could  scarcely  have  been  used. 

Nor  is  there  any,  the  slightest  difference  in  law,  whether  the  retar- 
dation or  temporary  suspension  of  the  voyage  be  for  the  purpose  of 
repairs,  or  to  meet  any  other  exigency  which  interrupts,  but  does  not 
finally  defeat  the  actual  resumption  of  it.  The  detention  of  the  ship, 
under  the  admiralty  proceedings,  does  not,  therefore,  in  any  manner 
change  the  posture  of  the  case.  It  is  admitted  on  all  sides,  and 
indeed  it  admits  of  no  legal  controversy,  that  this  detention  cannot 
be  construed  to  be  a  substantive  peril  within  the  clause  of  the  policy 
respecting  "  restraints  and  detainments  of  all  kings,  princes,  or 
people  ; "  for  the  restraints  and  detainments  there  alluded  to,  are  the 
operations  of  the  sovereign  power  by  an  exercise  of  the  vis  major^  in 
its  sovereign  capacity,  controlling  or  devesting  for  the  time,  the 
dominion  or  authority  of  the  owner  over  the  ship ;  and  not  proceed- 
ings of  a  mere  civil  nature  to  enforce  private  rights,  claimed  under 
the  owner  for  services  actually  rendered  in  the  preservation  of  his 
property.  This  indeed,  if  it  admitted  of  any  doubt,  would  be  dis- 
posed of  by  the  reasoning  of  the  court  in  Nesbitt  v.  Lushington,  4 
Term  R.  783 ;  and  Thornely  v.  Hebson,  2  Barn.  &  Aid.  513. 
[  •  403  ]  See  •  also  3  Kent's  Comm.  304,  326.  In  truth,  the  deten- 
tion by  the  admiralty  process  was,  in  this  case,  as  is 
apparent  from  the  admitted  facts,  a  mere  retardation  of  the  voyage. 
The  brig  was  delivered  from  that  proceeding;  the  salvage  was  paid, 
and  she  not  only  was  capable,  but  did  in  fact  resume  and  complete 
her  voyage  to  Baltimore. 
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The  considerations  already  suggested,  dispose  of  the  other  point 
raised  under  this  instruction,  as  to  the  loss  of  the  voyage.  It  is  ap- 
parent that  the  loss  of  the  voyage  spoken  of,  and  necessarily  implied 
in  this  instruction  upon  the  admitted  state  of  the  facts,  was  the  loss 
of  the  cargo  for  the  voyage,  and  not  the  loss  of  the  vessel  by  inca- 
pacity to  perform  the  voyage.  If  the  vessel  could,  as  the  instruction 
supposes,  be  got  off  and  repaired  without  an  expenditure  exceeding 
half  her  value,  and  be  thereby  enabled  to  resume  the  voyage,  it  is 
plain  that  the  loss  of  the  cargo,  for  that  voyage,  constituted  no  total 
loss  of  the  vessel  for  the  voyage.  It  is  absolutely  impossible  for  the 
court,  upon  the  authorities  already  cited,  to  arrive  at  any  other  con- 
clusion. 

The  state  of  things  at  the  time  of  the  abandonment,  did  not  dem- 
onstrate any  incapacity  of  the  ship  to  resume  her  voyage  after  the 
repairs ;  and  in  point  of  feet,  as  has  been  already  suggested,  she  not 
only  did  resume  it,  but  actually  performed  it  The  insurance  was 
upon  time,  and  the  policy  actually  expired,  by  its  own  limitation, 
upon  the  22d  of  May,  1833,  before  she  had  actually  resumed  her 
voyage.  But  that  can  make  no  difference.  An  insurance  on  time 
differs  as  to  this  point  in  no  essential  manner  whatsoever  from  an 
insurance  upon  a  particular  voyage,  except  in  this,  that  in  the  latter 
case  the  insurance  is  upon  and  for  a  specific  voyage  described  in  the 
policy ;  whereas  a  policy  on  time,  insures  no  specific  voyage,  but  it 
covers  any  voyage  or  voyages  whatsoever,  undertaken  within,  and 
not  exceeding  in  point  of  duration  the  limited  period  for  which  the 
insurance  is  made.  But  an  insurance  on  time  by  no  means  contains 
any  undertaking  on  the  part  of  the  underwriters,  that  any  particular 
voyage  undertaken  by  the  insured  within  the  prescribed  period,  shall 
be  performed  before  the  expiration  of  the  policy.  It  warrants  noth- 
ing as  to  any  retardation  or  prolongation  of  the  voyage ;  but  only 
that  the  ship  shall  be  capable  of  performing  the  voyage  undertaken, 
notwithstanding  any  loss  or  injury  which  may  accrue  to  her  during 
the  time  for  which  she  is  insured ;  and  of  resuming  it,  if  interrupted. 
In  other  words,  the  undertaking  is,  that  the  ship  shall  not,  by 
the  operation  of  any  peril  insured  against  during  the  time  *for  [*  404  ] 
which  the  policy  continues,  be  totally  and  permanently  lost 
or  disabled  from  performing  the  voyage  then  in  progress,  or  any  other 
voyage  within  the  scope  of  the  policy.  The  case  of  Pole  v.  Fitz- 
gerald, Willis,  641 ;  S.  C.  Amber,  214,  affords  a  striking  illustra- 
tion of  this  doctrine ;  and  whatever  doubts  may  be  entertained  as 
to  some  of  the  dicta  in  that  case,  Lord  EUenborough  was  well  said, 
that  it  may  be  of  great  use  to  resort  to  it,  in  order  to  purify  the  mind 
from  these  generalities,  respecting  the  loss  of  the  voyage  of  the  ship, 
vol.  xii.  64 
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constituting,  per  se,  a  loss  of  the  ship.  Falkner  v.  Ritchie,  2  Maule 
&  Selw.  293.  There  is  no  error,  then,  in  the  instructions  actually 
given  to  the  jury  in  the  response  of  the  court  to  those  asked  by  the 
defendants. 

In  the  next  place,  as  to  the  instruction  asked  by  the  plaintiffs,  and 
refused  by  the  court.  In  substance,  it  insisted  that  if  the  under- 
writers had  authorized  the  expenditures  to  be  made  for  the  repairs, 
and  had  not  supplied  the  appropriate  funds  for  these  repairs,  and  for 
the  salvage,  and  bottomry  bond  was  given  to  secure  them ;  and  the 
underwriters  were  apprised  of  the  admiralty  proceedings  at  Balti- 
more, and  there  neglected  to  pay  so  much  thereof  as  they  ought  to 
have  paid  to  discharge  the  same ;  and  that  the  vessel,  in  consequence 
thereof  was  sold  under  those  proceedings ;  then  the  plaintiffs  were 
entitled  to  recover  for  the  whole  value  of  the  vesseL  This  instruc- 
tion, it  may  be  remarked,  proceeds  upon  the  supposition  that  there 
was  not  a  technical  total  loss,  entitling  the  plaintiffs  to  abandon ;  and 
that  the  abandonment  of  the  22d  of  April  was  not  available  for  the 
plaintiffs.  For,  if  it  had  been,  then  the  underwriters  would  have 
become  from  that  time  the  owners  of  the  ship ;  and  the  subsequent 
losses,  whatever  they  might  be,  would  be  on  their  sole  account. 
The  case  put,  then,  supposes  that,  in  point  of  law,  in  the  case  of  a 
merely  partial  loss  to  the  Bhip,  if  money  is  taken  up  on  bottomry 
for  the  necessary  repairs  and  expenditures,  it  becomes  the  duty  of 
the  underwriters  to  deliver  the  ship  from  the  bottomry  bond  to  the 
extent  of  their  liability  for  the  expenditures ;  and  that  if  they  do  not, 
and  the  vessel  is  sold  under  the  bottomry  bond,  they  are  liable,  not 
only  for  the  partial  loss,  but  for  all  other  losses  to  the  owner  from 
their  neglect  We  know  of  no  principle  of  law  which  justifies  any 
such  doctrine.  The  underwriters  engage  to  pay  the  amount  of  the 
expenditures  and  losses,  directly  flowing  from  the  perils  insured 
againSt ;  but  not  any  remote  or  consequential  losses  to  the  owners, 

from  their  neglect  to  pay  the  same.  It  might  be  as  well 
[  *  405  ]  contended,  *  that  if  by  the  neglect  to  pay  a  partial  loss,  the 

owners  were  prevented  from  undertaking  a  new  and  profit- 
able voyage,  the  underwriters  would  be  responsible  to  them  for  such 
consequential  loss.  The  maxim  here,  as  in  many  other  cases  in  the 
law,  is,  causa  proxima  non  remote  spectator.  The  underwriters  are 
not  bound  to  supply  funds  in  a  foreign  port  for  the  repairs  of  any 
damage  to  the  ship,  occasioned  by  a  peril  insured  against.  They 
undertake  only  to  pay  the  amount  after  due  notice  and  proof  of  the 
loss ;  and,  usually,  this  is  to  be  done  (as  was  in  fact  the  present 
case)  after  a  prescribed  time  from  such  notice  and  proof  of  the  loss. 
,lf,  to  meet  the  expenditures  for  the  repairs,  the  master  is  compelled 
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to  take  up  money  on  bottomry,  and  thereby  an  additional  premium 
becomes  payable,  that  constitutes  a  part  of  the  loss,  for  which  the 
underwriters  are  liable.  But  in  cases  of  a  partial  loss,  the  money 
upon  bottomry  is  not  taken  up  on  account  of  the  underwriters,  but 
of  the  owner ;  and  they  become  liable  to  the  payment  of  the  loss, 
whether  the  bottomry  bond  ever  becomes  due  and  payable  or  not 
In  short,  with  the  mode  by  which  the  owner  obtains  the  necessary 
advances,  they  have  nothing  to  do,  except  that  they  must  bear  their 
share  of  the  increased  expenses  to  furnish  the  repairs,  as  a  common 
sacrifice.  Indeed,  it  seems  difficult  to  understand  upon  what  ground 
it  is,  that  in  case  of  a  partial  loss  the  owner  is  exonerated  from  the 
duty  of  delivering  his  own  ship  from  the  lien  of  the  bottomry  bond, 
and  is  at  liberty  to  throw  upon  the  underwriters  the  whole  obligation 
of  discharging  it,  under  the  penalty  of  being  otherwise  responsible  in 
case  of  a  sale ;  not  for  their  share  of  the  loss,  (assuming  that  they 
were  at  all  bound  to  discharge  any  part  of  the  bond,)  but  for  the 
whole  loss.  Upon  what  ground  can  it  be  said  that  the  loss  of  the 
vessel  by  the  sale  in  this  case,  }a  attributable  to  the  neglect  of  the 
underwriters,  which  does  not  equally  apply  to  the  owners.  They 
had,  at  least  upon  their  own  argument,  an  equal  duty  to  perform ; 
for  the  underwriters  were  not  liable  for  the  whole  amount  of  the 
bottomry  bond,  but  for  a  part  only ;  and  the  owners  were  bound  to 
discharge  the  residue.  How,  then,  can  they  call  upon  the  under- 
writers to  pay  them  a  total  loss  on  account  of  a  sale,  which,  upon 
their  own  argument,  was  as  much  attributable  to  their  own  neglect 
as  to  that  of  the  underwriters.  But  we  wish  to  be  understood  as 
putting  this  point  upon  its  true  ground  in  point  of  law ;  and  that  is, 
that  in  the  case  of  a  partial  loss,  where  money  is  taken  up  on  bot- 
tomry bond,  to  defray  the  expenditures  to  repair  it,  the 
underwriters  have  nothing  to  do  with  the  bottomry  *  bond  [  •  406  ] 
but  are  simply  bound  to  pay  the  partial  loss,  including  their 
share  of  the  extra  expenses  of  obtaining  the  money  in  that  mode,  as 
a  part  of  the  loss.  If  it  were  otherwise,  any  partial  loss,  however 
small,  might,  if  money  were  taken  up  on  bottomry  to  meet  it,  be 
converted  at  the  will  of  the  owner,  into  a  total  loss,  if  the  underwrit- 
ers should  neglect  to  pay  to  the  owner  the  amount  of  such  partial 
loss.  The  case  of  Thornely  v.  Hebson,  2  Barn,  &  Aid.  513,  incul- 
cates a  very  different  doctrine.  It  was  there  held,  that,  even  in  the 
case  of  a  libel  for  salvage,  it  is  the  duty  of  the  owner,  if  he  can,  to 
raise  the  money  to  pay  the  salvage ;  and  if  he  makes  no  such  attempt, 
but  suffers  the  ship  to  be  sold  under  the  admiralty  process,  he  cannot 
thereby  convert  a  loss,  which  is  partial,  into  a  total  loss.  And  it 
was  there  further  said,  by  Mr.  Justice  Bayley,  (what  is  entirely  ap- 
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plicable  to  the  present  case,)  that  the  sale,  in  order  to  constitute  a 
total  loss  in  such  a  case,  must  be  from  necessity,  and  wholly  without 
the  fault  of  the  owner. 

The  instruction  asked  in  the  present  instance  seems  to  have  pro 
ceeded  wholly  upon  the  ground  of  the  doctrine  asserted  in  the  case 
of  Da  Costa  v.  Newnham,  2  Term  Rep.  407.  But  assuming  that  case 
to  have  been  decided  with  entire  correctness  upon  its  own  particular 
circumstances ;  it  seems  difficult,  consistently  with  the  principles  of 
law,  to  apply  the  doctrine  to  cases  which  are  not  exactly  in  the  same 
predicament ,  and  it  is  not  the  first  time  that  an  attempt  has  been 
made  to  press  that  case  into  the  service  of  other  cases  which  are 
essentially  different  The  whole  argument  turns  upon  this,  that  the 
brig  never  came  into  the  hands  of  the  owner  free  from  the  lien  of 
the  bottomry  bond ;  and  therefore,  the  total  loss  by  the  sale  is  prop- 
erly attributable  to  the  neglect  of  the  underwriters.  But  the  same 
argument  would  equally  have  applied  if  there  had  been,  for  the  first 
time,  admiralty  proceedings  in  the  home  port  against  the  brig,  (with* 
out  any  bottomry  bond  having  been  given,)  for  the  repairs  thus  made 
in  a  foreign  port,  as  well  as  for  the  salvage.  Yet  no  doubt  could 
have  been  entertained  that,  under  such  circumstances,  the  under* 
writers  would  not  have  been  bound  to  deliver  the  vessel  from  the 
liens  thus  incurred,  at  the  peril  of  otherwise  becoming  answerable  for 
a  total  loss.  In  what  essential  particular  is  the  case  changed  by  the 
substitution  of  an  express  lien  by  bottomry,  for  an  implied  lien  by 
the  maritime  law  ?     In  none,  that  we  can  perceive. 

But  what  were  the  circumstances  of  the  case  of  Da  Costa  v.  Newn- 
ham ?  In  that  case,  the  insurance  was  for  a  voyage  from 
[  #  407  ]  *  Leghorn  to  London.  The  ship  met  with  an  accident  in 
the  course  of  the  voyage,  and  put  into  Nice  for  repairs. 
Upon  receiving  notice  thereof,  the  assured  wished  to  abandon,  and, 
indeed,  was  entitled  to  abandon,  but  the  underwriters  insisted  upon 
the  ship's  being  repaired,  telling  him  to  pay  the  tradesmen's  bills. 
He  consented,  at  last,  that  the  repairs  should  be  done,  but  refused  to 
advance  any  money ;  in  consequence  of  which  it  became  necessary 
to  take  up  a  large  sum  of  money  on  a  bottomry  bond,  to  defray  the 
expenses.  The  ship  resumed  and  performed  her  voyage,  and  after 
her  arrival,  the  underwriters  were  applied  to  take  up  the  bottomry 
bond,  but  they  refused.  Admiralty  proceedings  were,  as  it  should 
seem,  accordingly  instituted,  and  the  ship  was  sold  for  600  guineas ; 
the  bottomry  bond  being  for  £600,  which,  with  the  interest,  amount* 
ed  to  a  larger  sum,  viz :  £678. 

The  question  under  these  circumstances  was,  whether  the  plaintiff 
was  entitled  to  recover.     Mr.  Justice  Buller,  who  tried  the  cause, 
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was  of  opinion,  under  the  circumstances,  that  for  all  the  subsequent 
injury  which  had  accrued  to  the  owner,  in  consequence  of  the  refusal 
of  the  underwriters  to  discharge  the  bottomry  bond,  and  by  which 
the  owner  was  damnified  to  the  full  amount  of  the  insurance,  the 
underwriters  were  liable ;  because  it  was  their  own  fault  in  not  taking 
up  the  bond  for  the  expenses  of  those  repairs,  which  had  been  in- 
curred by  their  own  express  directions;  and  the  only  remaining 
question  was,  how  the  average  was  to  be  calculated.  The  jury 
found  a  verdict  for  the  owner  for  £62  19*.,  which  together  with 
£17  10*.  paid  into  court  by  the  underwriters,  they  calculated  as  the 
average  loss,  per  cent,  which  the  owner  was  entitled  to.  A  motion 
was  afterwards  made  for  a  new  trial,  and  refused  by  the  court ;  sub- 
stantially upon  the  grounds  maintained  by  the  learned  judge  at  the 
trial 

From  this  statement  of  the  facts,  and  the  reasoning  of  the  court 
applicable  thereto,  in  the  case  of  Da  Costa  v.  Newnham,  2  Term  Rep. 
407,  it  is  apparent,  that,  in  that  case,  the  actual  cost  of  the  repairs, 
(including  of  necessity  the  bottomry  premium,)  exceeded  the  actual 
value  of  the  ship ;  that  the  underwriters  had  fully  authorized  all  these 
repairs,  and  had  expressly  promised  to  pay  all  the  costs  of  the  repairs 
and  the  necessary  incidents*  The  owner  of  the  ship,  at  the  termina- 
tion of  the  voyage,  never  came  into  the  possession  of  the  ship  free 
from  the  lien  of  the  bottomry  bond;  for  the  whole  amount  of  which, 
as  it  included  nothing  but  the  costs  and  incidents  of  the 
repairs,  the  underwriters  *  were  liable,  and  which  by  neces-  [  *  408  ] 
sary  implication,  they  had  promised  to  pay.  The  sum 
claimed  by  the  owner  of  the  underwriters  was  in  fact  less  than  the 
amount  of  the  cost  of  the  repairs,  that  cost  being  £678,  whereas  the 
loss  claimed  was  a  total  loss  of  the  Bhip,  which  sold  for  six  hundred 
guineas  only;  and  it  seems  that  the  insurance  was  on  an  open 
policy. 

The  question,  in  effect  therefore  was,  whether  the  owner  was  not 
entitled  to  recover  the  full  amount  of  the  insurance,  which  was  the 
amount  of  his  actual  loss,  directly  arising  from  the  breach  of  the  prom- 
ise of  indemnity  made  to  him  by  the  underwriters.  Upon  such  a 
point,  there  should  not  seem  to  be  much  reason  for  any  real  juridical 
doubt 

Now,  there  are  essential  distinctions  between  that  case  and  the 
present.  In  the  first  place,  the  repairs  in  this  case  were  not  made 
under  any  positive  engagement  of  the  underwriters  beyond  what  the 
policy,  by  its  own  terms,  necessarily  included.  The  language  of  the 
underwriters  in  their  answers,  refusing  the  abandonment,  in  our 
judgment  imports  no  more  than  this.    It  merely  says,  "we  expect 

64# 
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you  to  do  what  is  necessary  in  the  case  for  the  safety  and  relief  of 
the  vessel."  It  was  rather  an  admonition  than  a  contract ;  a  warning 
that  the  underwriters  would  hold  the  owners  to  the  performance  of 
all  the  duties  imposed  upon  them  by  law ;  and  not  any  promise  as  to 
their  own  obligations.  In  the  next  place,  in  the  present  case,  the 
loss  is  to  be  taken  upon  the  very  form  of  the  instruction,  prayed  to 
be  a  partial  loss  only ;  and  as  to  the  repairs,  the  underwriters  were 
clearly,  in  such  a  case,  entitled  to  the  deduction  of  one  third  new  for 
old.  In  the  case  of  Da  Costa  v.  Newnham,  2  Term  Rep.  407,  the  loss 
was  treated  by  the  court  as  a  technical  total  loss  ;  on  account  of  the 
amount  required  for  the  necessary  repairs.  In  the  next  place,  in  that 
case,  the  insured  asked  only  to  recover  the  amount  of  the  costs  of  the 
repairs,  which  in  fact  exceeded  the  value  of  the  ship,  in  the  present 
case,  the  cost  of  the  repairs,  and  the  salvage,  for  which  the  under- 
writers were  liable,  fell  short  of  the  half  value ;  and  yet  the  plaintiffs 
insist  to  recover  for  a  total  loss.  In  the  next  place,  in  that  case,  the 
underwriters,  by  their  refusal  to  make  any  advances,  compelled,  and 
indeed  authorized  the  owner  to  resort  to  a  bottomry  bond,  to  supply 
the  means  of  repairing  the  loss ;  and  of  course,  as  has  been  already 
intimated,  the  underwriters,  by  necessary  implication,  undertook  to 
indemnify  the  owner  against  the  lien  and  burden  of  the 
[  *  409  ]  whole  of  *  that  bond,  in  consideration  of  his  undertaking  to 
cause  the  repairs  to  be  made. 

The  refusal  to  make  good  that  promise,  was  the  direct  and  imme- 
diate cause  of  the  loss  and  Bale  of  the  ship.  In  the  present  case,  the 
bottomry  bond  included  charges  and  amounts,  for  which  the  under- 
writers were  not  liable.  How  then,  can  it  be  inferred  from  the  facts 
stated  in  the  instructions,  that  the  underwriters,  by  implication,  and 
without  consideration,  undertook  to  indemnify  the  plaintiffs  against 
the  whole  bottomry  bond;  for  the  payment  of  a  part  of  which,  only, 
they  were  by  law  responsible  ? 

So  that,  admitting  the  authority  of  Da  Costa  a.  Newnham  to  the 
fullest  extent  which  its  own  circumstances  warrant,  it  stands  upon 
grounds  entirely  distinguishable  from  those  which  ought  to  govern 
the  present  case.  If  the  underwriters,  in  the  present  case,  had  author- 
ized the  whole  expenditures  on  their  sole  account,  and  had  promised 
to  save  the  plaintiffs  harmless  from  the  whole  amount  of  the  bottomry 
bond,  and  the  plaintiffs  had  made  the  expenditures,  and  procured  the 
advances  for  this  purpose,  upon  the  faith  of  such  authority  and  prom- 
ise, a  very  different  case  would  have  been  presented  for  our  con* 
sideration.  At  present,  it  is  only  necessary  to  say,  that  the  instruction 
before  us  states  no  such  case,  and  calls  for  no  such  question ;  and 
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therefore,  Da  Costa  v.  Newnham  cannot  be  admitted  to  govern  the 
present  case. 

Upon  the  whole,  our  opinion  is,  that  there  is  no  error  in  the  in- 
structions given  or  refused  by  the  circuit  court ;  and  the  judgment  is 
therefore  affirmed,  with  costs. 


Daniel  F.   Strother,  Plaintiff  in  Error,  v.  John.  B.   C.  Lucas, 

Defendant 

12  P.  410. 

Certain  titles  to  lands,  in  the  city  of  St.  Louis,  depending  on  the  laws  of  Spain,  and  the 
effect  of  the  treaty  of  cession  of  Louisiana,  examined. 

Mr.  Justice  Baldwin  gave  an  opinion  in  which  three  other  justices  concurred.  Mr.  Justice 
Catron  concurred  in  the  judgment,  for  reasons  contained  in  his  opinion.  Justices 
Mc'Lean,  Wayne,  and  McKinley  dissented.    Mr.  Chief  Justice  Taney  did  not  sit. 

The  exceptions  and  the  material  facts,  are  stated  in  the  opinions 
of  Justices  Baldwin  and  Oatron. 

Lawless  and  Benton^  for  the  plaintiff 

Oeytr  and  Jones,  contort 

Baldwin,  J.  The  plaintiff  brought  an  ejectment  in  the 
district  court  of  Missouri,  *  to  recover  possession  of  two  [  *  438  ] 
pieces  or  tracts  of  land,  formerly  common  field  lots  adjacent 
to  the  village,  and  now  part  of  the  city  of  St.  Louis ;  a  verdict  and 
judgment  was  rendered  for  the  defendant,  on  which  the  plaintiff 
brought  his  writ  of  error.  The  whole  merits  of  the  case  have  been 
brought  before  us,  by  the  whole  evidence  given  at  the  trial,  and 
forty-three  instructions  asked,  refused  or  given,  spread  out  in  the 
record ;  which  present  a  case  of  great  interest,  as  well  in  reference 
to  the  value  of  the  property  in  controversy,  as  the  principles  which 
axe  necessarily  involved  in  its  decision. 

Both  parties  claim  under  Rene  Kiersereau,  and  John  B.  Gamache ; 
each  of  whom  was  in  possession  of  one  of  these  lots,  at  a  very  early 
period  after  the  founding  the  village  of  St.  Louis,  in  1764,  while 
Louisiana  was  under  the  dominion  of  France,  though  she  had  ceded 
it  to  Spain  two  years  before  by  the  secret  treaty  of  Fontainebleau. 
Spain  took  possession  of  the  province  in  1769-70,  from  which  time 
she  held  it  till  she  ceded  it  to  France,  in  1800 ;  the  laws  of  Spain 
were  established  in  it,  but  the  title  of  those  who  had  received  grants 
from  the  local  authorities,  or  made  settlements,  either  in  the  villages 
or  on  the  public  domain,  before  the  actual  surrender  of  the  province 
by  France,  were  respected.    Accordingly  it  appears,  that  in  1772,  the 
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following  instrument  was  executed  between  the  French  and  Spanish 
governors,  which  is  found  in  the  3d  vol.  Am.  State  Papers  —  Public 
Lands,  and  is  of  the  tenor  and  purport  following :  — 

Translation  of  a  French  document  marked  C,  published  in  the  third 
volume  of  the  American  State  Papers  —  Public  Lands,  p.  679, 
truly  and  faithfully  made  and  written  by  me,  Robert  Greenhow, 
translator  of  foreign  languages  in  the  Department  of  State  of  the 
United  States.     Washington,  February,  26, 1838, 

Cadastre  ■  formed  by  me,  Martin  Duralde,  surveyor,  appointed  by 
Mons.  Don  Pedro  Piernas,  captain  of  infantry,  and  lieutenant- 
governor  of  the  establishments  and  other  dependencies  of  the  Spanish 
government  of  the  Illinois,  and  deposited  in  the  archives  of  the  said 
government  in  form  of  proces-verbal,  to  serve  to  designate  the  various 
tracts  of  land  granted  in  the  name  of  the  king  to  the  inhabitants  of 
this  post  of  St  Louis ;  as  well  by  title  [deed]  as  by  verbal  consent, 
by  the  chiefs  who  have  governed  them  from  the  foundation 
[  *429  ]  *[of  the  government]  to  this  moment,  which  I  have  sur- 
veyed ;  and  which  after  the  exchanges,  cessions,  or  sales 
which  may  have  been  made  of  them,  for  the  convenience  or  advan- 
tage of  each  person,  are  actually  in  the  possession  of  the  persons 
hereinafter  named,  agreeably  to  their  own  attestations  and  reciprocal 
acknowledgments,  situated  in  the  prairies  contiguous  to  this  same 
post,  in  the  order  and  according  to  the  directions  detailed  as  follows :  — 

I  thus  attest  it  by  my  signature,  and  by  the  unanimous  acknowl- 
edgments of  all  the  above-mentioned  proprietors,  assembled  at  this 
moment,  with  the  approbation  of  my  said  Sir  Don  Pedro  Piernas,  in 
the  chamber  of  the  government,  to  serve  as  mutual  witnesses,  and  to 
affirm  the  fact,  some  by  their  signatures,  the  others,  from  not  being 
able  to  sign,  by  their  declarations  in  presence  of  Messrs.  Don  Pedro 
Piernas,  the  above-mentioned  lieutenant-governor,  and  Don  Louis  St. 
Ange  de  Bellerive,  retired  captain  and  first  predecessor  in  command 
of  this  said  post,  both  serving,  to  wit,  the  latter,  to  certify  by  his 
signature,  in  his  said  quality,  and  in  virtue  of  the  power  confined  to 
him,  that  he  had  granted  either  by  title  [deed]  or  verbally,  the  above- 
mentioned  lands,  in  the  name  of  his  majesty,  (the  king  of  France,) 
and  my  said  Sir  Piernas,  to  approve,  confirm,  and  ratify  likewise,  by 
his  signature,  in  his  actual  character  of  lieutenant-governor,  whereby 


1  Note  by  the  translator.  A  cadastre  ia  an  official  statement  of  the  quantity  and 
value  of  real  property  in  any  district,  made  for  the  purpose  of  justly  apportioning  the 
Use*  payable  on  such  property.  —  R.  G 
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he  is  provided  with  the  same  power  of  granting  [canceder]  the  pos- 
sessions allowed  to  be  good  [accordSes l]  by  my  said  Sieur  de  St. 
Ange,  and  specified  in  the  body  of  this  cadaster,  which  I  deposit, 
containing  sixty-eight  pages  of  writing,  including  the  present,  in  the 
archives  of  this  government,  to  be  there  preserved  forever,  and  to 
serve  for  the  uses,  the  assurance,  authenticity,  and  testimony  of  all 
therein  set  forth,  at  St  Louis,  on  the  twenty-third  of  May,  in  the 
vear  one  thousand  seven  hundred  and  seventy-two. 

M.  Duralde,  Amable  Guyoiu 

Laclede  Liguest,  Sarpy, 

Dodie,  Cotte, 

A.  Conde,  St  Ange, 

Rene  Eiersereau,  Pedro  Piernas. 
Becquet, 

fit.  Louis,  January  7, 1812,  M.  P.  Leduc,  T.  B.  C.  L.  T. 

True  extract  from  the  Livre  Terrein,  Book  N.  2. 

•  Pursuant  to  this  most  solemn  act,  surveys  were  made  of  [  *430  J 
the  lots  respectively  claimed  and  possessed  by  Kiersereau, 
and  Gamache,  by  the  public  surveyor,  and  entered  of  record  on  the 
Land  Book  of  the  province ;  and  they  continued  in  the  quiet  enjoy- 
ment of  the  lots  from  that  time,  as  they  had  previously  held  them 
according  to  the  laws,  usages,  and  customs  of  France,  while  under 
the  government  of  the  province  of  the  Illinois. 

The  plaintiff  claims  the  premises  in  controversy  under  and  in  right 
of  Kiersereau  and  Gamache,  by  the  following  chain  of  title  :  — 

1.  By  a  deed  made  in  1781,  from  Marie  Magdalena  Robellar,  the 
wife  of  Bene  Eiersereau,  to  Louis  Chancellier,  conveying  one  of  the 
lots  in  question,  (being  the  one  owned  by  Kiersereau,)  containing 
one  arpent  in  front,  by  forty  in  depth,  to  which,  as  the  plaintiff 
alleged,  Kiersereau  was  an  assisting  witness,  whereby  his  right 
passed  to  the  grantee  of  his  wife,  according  to  the  law  of  Spain, 
in  force  in  the  province.  The  consideration  was  four  hundred  livres, 
equal  to  eighty  dollars. 

2.  By  a  deed  of  exchange,  made  in  1773,  between  Chancellier 
and  Gamache,  whereby  the  latter  conveyed  to  the  former  one  half 
of  his  lot,  being  one  half  arpent  in  front  by  forty  back,  in  exchange 


1  Note  by  the  translator.  The  French  word  conceder  means  to  grant ;  accorder, 
among  many  significations,  of  which  to  grant  is  one,  has  that  of  acknowledging  or 
declaring  any  proposition  to  be  good  or  true,  and  from  the  context,  such  appears  te 
to  its  sense  in  the  paper  here  translated.    R.  G. 
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for  an  ox ;  and  a  half  front  arpent,  by  the  same  depth,  which  Chan- 
cellier  had  owned  before. 

Both  deeds  were  executed  in  the  hall  of  the  government,  in  the  pres- 
ence of  the  local  governor,  and  signed  by  him.  The  witnesses  of  as- 
sistance to  the  latter  were,  M.  Duialde,  the  surveyor-general,  and 
Alvarez,  a  sergeant  in  the  garrison ;  to  the  former,  the  witnesses  of  as- 
sistance were,  as  named  in  the  concluding  clause  of  the  deed, "  Rene 
Gueircero"  and  in  the  attestation,"  Rene  Kirgeaux,"  and  Louis  Rover. 

3.  By  a  deed  from  one  of  the  heirs  of  Gamache,  conveying  to 
Basil  and  Marie  Louise  Laroque,  (formerly  Madame  Chancellier,) 
his  right  in  and  to  the  remaining  half  of  Gamache's  lot,  for  the  con- 
sideration of  one  dollar.     This  deed  bears  date  22d  June,  1827. 

4.  By  deeds  from  Laroque  and  wife,  made  in  March,  1827,  and 
September,  1828,  conveying  to  George  F.  Strother,  the  two  arpents 
by  forty,  to  which  she  claimed  right  under  Gamache,  Kiersereau,  and 
Chancellier,  in  consideration  of  three  hundred  dollars. 

5.  By  deed  from  George  F.  Strother  to  Daniel  F.  Strother,  the 
plaintiff,  dated  July,  1827,  conveying  the  premises  in  controversy  to 

him  for  the  consideration  of  three  hundred  dollars. 
[  *  431.  ]       The  title  of  Laroque  and  wife  is  thus  deduced :  — 

Louis  Chancellier  took  possession  of  the  lots  conveyed 
to  him  as  before,  held  and  cultivated  them  till  his  death,  in  1785 ; 
when,  by  a  judicial  proceeding  before  the  lieutenant-governor  in 
his  judicial  capacity,  conducted  in  conformity  with  the  laws  of 
Spain,  the  whole  estate  of  Chancellier  was  inventoried,  and  ap- 
praised by  sworn  appraisers,  the  result  of  which  was,  that  a  final 
adjudication  was  made  in  1787  by  the  governor,  which  was  signed 
by  him  and  the  parties  concerned,  who  consented  thereto.  By  this 
adjudication,  the  real  and  personal  estate  of  Chancellier,  after  the 
payment  of  his  debts,  was  divided  between  his  widow  and  their  only 
child,  according  to  the  laws  of  distribution  in  the  province ;  the  one 
and  a  half  arpents  were  allotted  to  the  widow  at  one  hundred  and 
fifty-five  livres,  equal  to  thirty-one  dollars,  for  the  sixty  arpents,  being 
fifty-one  cents  per  arpent;  the  half  arpent  was  also  allotted  to  her  at 
eight  livres,  equal  to  one  dollar  sixty  cents  for  the  twenty  arpents. 
being  eight  cents  per  arpent,  which  is  a  little  more  than  four  fifths  of 
the  English  acre,  the  proportion  between  them  being  as  one  hundred 
of  the  former  to  eighty-five  of  the  latter. 

Madame  Chancellier  married  again  in  1787  or  8,  about  two  and 
a  half  years  after  Chancellier' s  death,  and  immediately  removed  with 
her  husband,  one  Beauchamp,  to  St  Charles,  a  village  about  twenty 
or  twenty-five  miles  from  St.  Louis,  where  she  continued  to  reside, 
without  making  any  claim  to  the  lots,  till  about  1818 ;  and  no  suit 
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was  brought  to  recover  possession  thereof  till  the  present  plaintiff 
prosecuted  his  claim,  under  her  right,  in  the  case  between  the  same 
parties,  reported  in  6  Pel  763. 

Waiving,  for  the  present,  the  consideration  of  a  question  raised 
at  the  trial,  whether  Rene  Gueircero,  or  Rene  Kirgeaux,  was  the  real 
and  true  Rene  Kiersereau,  the  rightful  owner  of  part  of  the  property 
in  controversy  between  the  parties,  or  another  person,  we  are  clearly 
of  opinion  that  Madame  Chancellier,  in  1787,  had  a  good  title  to  the 
forty  arpents  formerly  owned  by  Kiersereau,  and  the  twenty  arpents 
conveyed  in  exchange  by  Gaxnache  to  Chancellier,  in  such  right,  and 
by  such  tenure  as  was  given  and  prescribed  by  the  laws  of  Spain, 
and  the  province,  which  will  be  hereafter  considered,  and  that  we 
cannot  now  question  the  validity  of  those  acts  of  the  local  governor, 
whether  acting  in  his  political  or  judicial  capacity,  for  reasons  here* 
after  to  be  given. 

As  to  the  twenty  arpents  held  by  Gamache,  there  is  no 
written  *  evidence  that  his  right  thereto  was  ever  conveyed  [  *  432  ] 
in  whole  or  part,  before  1827,  to  the  plaintiff,  or  any  persou 
under  whom  he  claims ;  nor  is  there  to  be  found  in  the  record,  any 
other  evidence  of  any  right  thereto  in  Chancellier,  unless  it  may  have 
been  by  possession  or  mere  claim.  We  find  in  the  inventory  and 
appraisement  of  his  estate,  in  1786,  that  the  sixty  arpents  were  then 
in  wheat,  valued  at  six  hundred  livres,  equal  to  one  hundred  and 
twenty  dollars,  or  two  dollars  per  arpent,  with  the  crop  in  the  ground, 
and  the  twenty  arpents,  valued  at  fifteen  livres,  equal  to  three  dollars, 
or  fifteen  cents  per  arpent ;  also,  that  the  whole  eighty  arpents  were 
allotted  to  the  widow  by  the  final  adjudication  in  1787.  This  is,  un- 
doubtedly, evidence  of  a  claim  by  Chancellier,  and  its  recognition  by 
the  local  authorities,  of  its  rightful  existence,  so  far  as  it  extends, 
competent  for  the  court  below,  and  jury,  to  consider.  But,  for  the 
present,  we  shall  take  these  proceedings,  and  any  possession  by  Chan- 
cellier, as  not  operating,  per  5e,  to  devest  the  lawful  title  of  Gamache 
to  the  twenty  arpents,  such  as  it  was  under  the  laws  of  Spain,  the 
acts  of  the  local  authorities,  and  his  possession  and  cultivation  pur* 
suant  thereto.  Whether  there  is  any  evidence  in  the  record  which 
can  have  that  effect,  will  be  a  matter  for  future  consideration,  should 
it  be  deemed  important. 

Thus  taking  the  plaintiff's  title,  we  proceed  to  state  that  of  the 
defendant,  who  claims  under  and  in  right  of  Hyacinth  St  Cyr,  who, 
about  1788,  took  possession  of  the  two  lots,  and  continued  to  culti- 
vate the  front  thereof  for  ten  consecutive  years,  till  1798-99,  when 
the  fence  having  been  destroyed,- the  lots  remained  open  till  1808. 
St.  Cyr  claimed  in  virtue  of  a  parol  sale  by  Madame  Chancellier  to 
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him,  after  the  adjudication,  by  his  possession  delivered  to  him  by  the 
local  officer,  charged  with  the  supervision  of  the  common  field  lots 
of  the  village,  agreeably  to  the  local  laws,  its  usages,  and  customs, 
conformably  to  the  laws  of  Spain,  together  with  his  uninterrupted 
cultivation  as  aforesaid. 

2.  By  two  deeds,  one  from  Kiersereau,  the  other  from  Gamache, 
both  dated  23d  October,  1793,  both  originals,  found  among  a  great 
number  of  deeds  in  the  ancient  archives  of  the  country,  delivered  and 
handed  over  to  the  recorder  of  St.  Louis  county,  after  the  cession  in 
1803,  and  both  executed  by  the  parties,  in  the  presence  of,  and  signed 
by  the  governor,  with  the  attestation  of  two  witnesses  of  assistance. 
Each  deed  conveys  the  lot  owned  by  the  grantor,  with  a  clause  of 

warranty,  reciting  St.  Cyr  as  having  been  in  possession 
[  *  433  ]  *  several  years;  that  of  Kiersereau  being  for  the  consideration 

of  five  hundred  and  twenty-five,  and  that  of  Gamache,  for 
three  hundred  livres,  equal  to  one  hundred  and  sixty-five  dollars  for 
both. 

3.  By  the  following  entries  on  the  Land  Book,  containing  the  re- 
cord of  the  official  survey  for  Rene  Kiersereau,  a  1793,  St.  Cyr,  1 
Arpent;"  and  the  following  on  the  survey. of  "Joseph  Gamache, 
1793;  St  Cyr,  1  Arpent;  name  of  said  Gamache  is  Baptiste,  instead 
of  Joseph ;"  which  entries  must  be  taken  to  denote  that  St  Cyr  then 
claimed  the  lots  under  the  parties  for  whom  the  original  surveys 
were  made  and  recorded. 

4.  By  a  judicial  proceeding  against  St  Cyr,  as  a  bankrupt,  had 
before  the  lieutenant-governor,  in  his  judicial  capacity,  in  1801,  by 
which  the  two  lots  were  seized,  appraised  by  sworn  appraisers  at 
$10,  and  sold  to  Auguste  Choteau,  as  the  property  of  St  Cyr,  at  the 
church  door,  at  the  conclusion  of  high  mass,  for  $12,  payable  in 
peltries  at  the  current  price,  in  April,  1802 ;  for  which  one  Sanguinet 
was  security.  The  whole  proceeding  in  the  sale  was  executed  in  the 
presence  of  the  witnesses  of  assistance ;  one  of  whom  was  the  sur- 
veyor-general ;  the  appraisers,  St  Cyr,  the  syndic,  and  the  lieutenant- 
governor,  who  all  signed  the  proceedings* 

5.  By  the  proceedings  of  the  board  of  commissioners  of  the  United 
States,  for  adjusting  land  titles  in  Missouri,  in  1809  and  1810,  by 
which  it  appears  that  Choteau  filed  his  claim  to  these  lots  in  1806, 
according  to  the  acts  of  congress,  as  the  assignee  of  St  Cyr,  assignee 
of  Bene  Kiersereau,  and  Joseph  Gamache.  He  produced  to  the 
board  the  concessions  for  the  same,  registered  in  the  Livre  Terrein, 
plots  of  the  surveys,  copies  of  the  deeds  from  Kiersereau  and  Gamache, 
to  St  Cyr,  with  a  certified  copy  of  the  proceeding  of  bankruptcy 
against  him,  by  which  Choteau  became  the  purchaser  of  the  two  lots; 
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and  that  the  board,  consisting  of  Mr.  Penrose  and  Bates,  confirmed 
the  lots  to  Choteau,  according  to  the  recorded  surveys  in  the  Land 
Book,  No.  2,  folio  11. 

6.  By  a  deed  from  Anguste  Choteau  to  the  defendant,  dated  in 
January,  1808,  conveying  him  the  two  lots  in  question,  for  the  con- 
sideration of  $460. 

7.  By  the  confirmation  of  the  rights,  titles,  and  claims  to  town  or 
village  lots,  out  lots,  common  field  lots,  and  commons,  adjoining  oi 
belonging  to  the  town  of  St  Louis,  and  others,  which  have  been  in- 
habited, cultivated,  or  possessed  prior  to  the  20th  December, 

1803,  •  to  the  inhabitants  thereof,  according  to  their  several  [  *  434  J 
right  or  rights  in  common  thereto. 

8.  By  the  actual  continued  possession  of  the  two  lots  by  the  de- 
fendant, from  1808  till  the  trial,  as  then  admitted  by  the  plaintiff. 

Waiving  at  present  the  question  which  arose  below  as  to  the  iden- 
tity of  the  Gamache  who  conveyed  to  St  Cyr,  in  1793,  with  the 
Gamache  who  was  the  owner  of  the  lot,  on  account  of  the  name  of 
"  Joseph  Gamache,"  being  in  the  granting  part  of  the  deed,  and  the 
mark  of  "  Baptists  Gamache  "  at  the  foot,  with  the  mark  of  Hyacinth 
St  Cyr,  as  has  been  done  in  relation  to  the  similar  objection  to  the 
deed  from  M.  M.  Eobillar  to  Chancellier,  in  1781,  we  are  clearly  of 
the  opinion  that  the  title  of  the  defendant  must  be  held  valid  unless 
the  plaintiff  has  sustained  some  of  his  objections  thereto,  by  the  law, 
or  the  facts  of  the  case,  as  they  appeared  from  the  evidence,  on  which 
the  instructions  of  the  court  must  be  taken  to  be  founded,  as  the  sub* 
ject-matter,  to  which  a  reference  is  necessarily  made  by  the  counsel 
in  the  court  below. 

When  this  cause  was  before  us,  in  1833,  it  was  decided  on  the 
case,  as  made  out  by  the  plaintiff  on  the  trial,  the  defendant  offered 
no  evidence,  and  neither  court  did  or  could  decide  on  the  rights  of 
the  parties,  as  they  may  depend  on  the  record,  written  and  parol  evi- 
dence, presented  for  consideration  in  the  present  record.  Had  this 
case  been  identical  with  the  former,  as  to  the  merits,  we  should  have 
followed  the  deliberate  opinion  delivered  therein ;  but,  as  one  judg- 
ment in  ejectment  is  not  conclusive  on  the  right  of  either  possession 
or  property  in  the  premises  in  controversy,  the  plaintiff  has  a  right  to 
bring  a  new  suit;  and  the  court  must  consider  the  ease,  even  if  it  is 
in  all  respects  identical  with  the  former ;  though  they  may  hold  it  to 
be  decided  by  the  opinion  therein  given.  It  is  otherwise  when  the 
second  case  presents  a  plaintiff's  or  defendant's  right,  on  matters  of 
law  or  fact,  material  to  its  decision,  not  appearing  in  the  record  be* 
fore ;  it  then  becomes  the  duty  of  the  court  to  decide  all  pertinent 
questions  arising  on  the  record,  in  the  same  manner  as  if  the  case 
vol.  xii.  65 


770         SUPREME  COURT  OF  THE  UNITED  STATES. 


Strother  v.  Lucas.     12  P. 


came  before  them  for  the  first  time,  save  such  as  arise  on  evidence 
identical  as  to  the  merits.  In  this  case,  we  deem  it  a  peculiar  duty, 
enjoined  upon  us  by  the  nature  of  the  case,  the  course  of  the  able 
and  learned  arguments  as  to  the  law  of  Spain  and  her  colonies,  in  its 
bearing  on  the  interesting  question  before  us,  together  with  a  view 
of  the  consequences  of  our  final  decision  thereon.  Were  we  to  leave 
any  questions  undecided,  which  fairly  arise  on  the  record, 
[  *435  ]  or  to  decide  *the  cause  on  points  of  minor  importance  only, 
the  value  of  the  premises  would  justify  future  litigation ; 
which  no  court  of  chancery  might  think  proper  to  enjoin,  so  long  as 
new  and  material  facts  could  be  developed,  or  pertinent  points  of  law 
remained  unsettled. 

There  is  another  consideration  of  imperious  consequence,  in  rela- 
tion to  the  rights  of  property  claimed  by  virtue  of  public  or  private 
grants,  of  sales  by  judicial  process,  by  formal  deeds,  or  informal 
writings  by  parol  agreements,  or  by  possession  alone,  for  long  time, 
in  all  parts  of  the  country ;  especially  those  new  and  flourishing,  and 
most  emphatically,  when  the  property  was  originally  held  under  the 
laws  and  usages  of  a  foreign  government;  and  above  all,  in  such  a 
case  as  this. 

By  the  record,  evidence  before  us  of  judicial  sales,  which,  by  the 
admitted  laws  of  Spain,  transfer  to  the  vendee  both  title  and  posses- 
sion in  virtue  of  adjudication,  which,  after  the  lapse  of  fifty-one  years 
after  one  such  sale,  and  thirty-seven  of  the  other,  we  must,  on  every 
principle  of  law,  take  as  importing  absolute  verity  in  all  things  con- 
tained in  such  record,  and  not  suffer  it  to  be  questioned.  It  appears, 
by  a  record  thereof,  that  the  right  of  Chancellier  was  sold  in  1787,  for 
$32.60 ;  and  of  St  Cyr,  in  1801,  for  $12 ;  the  aggregate  of  both  sales 
being  only  $44.60,  a  sum  not  sufficient  to  pay  the  printing  in  this 
case.  What  the  value  of  the  premises  now  is,  or  may  be  in  future, 
cannot  well  be  known ;  but  as  the  law  of  this  case  is  the  law  of  all 
similar  ones  now  existing,  or  which  may  arise,  it  is  our  plain  duly 
to  decide  it  on  such  principle.  That,  while  we  do  as  the  law  enjoins, 
respect  ancient  titles,  possession,  and  appropriation,  give  due  effect 
to  legal  presumptions,  lawful  acts,  and  to  the  general  and  local  laws, 
usages,  and  customs  of  Spain  and  her  colonies,  we  do  not  adjudge  a 
title  to  be  in  either  party,  which  rests  on  acts  incompetent  to  vest, 
transfer,  or  hold  property,  in  opposition  to  that  party  in  whom  the 
right  exists,  by  the  laws  of  the  land,  and  established  rules  and  prin- 
ciples, which  vest  property  and  regulate  its  transmission  and  enjoy- 
ment. 

The  State  in  which  the  premises  are  situated,  was  formerly  a  part 
of  the  territory,  first  of  France,  next  of  Spain,  then  of  France,  who 


JANUARY   TERM,    1838.  771 

Strother  v.  Lucas.    12  P. 


ceded  it  to  the  United  States  by  the  treaty  of  1803,1  in  full  propriety, 
sovereignty,  and  dominion,  as  she  had  acquired  and  held  it ;  2  Pet. 
301,  &c. ;  by  which  this  government  put  itself  in  place  of  the  former 
sovereigns,  and  became  invested  with  all  their  rights,  subject 
to  their  •  concomitant  obligations  to  the  inhabitants.  4  Pet.  [  *  436  J 
512;  9  Pet.  734;  10  Pet  330,  335, 726, 732, 736.  Both  were 
regulated  by  the  law  of  nations,  according  to  which  the  rights  of 
property  are  protected,  even  in  the  case  of  a  conquered  country,  and 
held  sacred  and  inviolable  when  it  is  ceded  by  treaty,  with  or  without 
any  stipulation  to  such  effect ;  and  the  laws,  whether  in  writing  or 
evidenced  by  the  usage  and  customs  of  the  conquered  or  ceded 
country,  continue  in  force  till  altered  by  the  new  sovereign.  8  Wheat 
589 ;  12  Wheat  528, 535 ;  6  Pet.  712 ;  7  Pet  86,  87 ;  8  Pet  444, 465 ; 
9  Pet  133,  734,  747,  748,  749 ;  Cowp.  205,  &c. ;  2  Ves.  jr.  349 ;  10 
Pet.  305,  330,  721,  732,  &c.  This  court  has  defined  property  to  be 
any  right,  legal  or  equitable,  inceptive,  inchoate,  or  perfect,  which, 
before  the  treaty  with  France,  in  1803,  or  with  Spain,  in  1819,2  had 
so  attached  to  any  piece  or  tract  of  land,  great  or  small,  as  to  affect 
the  conscience  of  the  former  sovereign,  u  with  a  trust,"  and  make  him 
a  trustee  for  an  individual,  according  to  the  law  of  nations,  of  the 
sovereign  himself,  the  local  usage  or  custom  of  the  colony  or  district; 
according  to  the  principles  of  justice  and  rules  of  equity.  6  Pet  709, 
714 ;  8  Pet  450 ;  9  Pet.  133, 144,  737 ;  10  Pet.  105,  324,  331,  35,  36. 
The  same  principle  has  been  applied  by  this  court  to  the  right  of  a 
Spanish  town  as  a  municipal  corporation.  10  Pet  718  to  736 ;  pas- 
sim, 144,  734,  736 ;  10  Pet  105,  324,  331,  335,  336.  Tide,  also,  1 
Ves.  Sr.  453 ;  2  Bligh.  P.  C.  N.  S.  50,  &c. 

This  court  has  also  uniformly  held,  that  the  term  grant,  in  a  treaty, 
comprehends  not  only  those  which  are  made  in  form,  but  also  any 
concession,  warrant,  order,  or  permission  to  survey,  possess,  or  settle, 
whether  evidenced  by  writing  or  parol,  or  presumed  from  possession 
(vide  the  cases  last  cited) ;  8  Pet  466,  467 ;  9  Pet  152,  170 ;  10  Pet 
331-340;  S.  P.  10  Pet.  718,  &c.;  and  that  in  the  term  laws,  is  in- 
eluded  custom  and  usage,  when  once  settled;  though  it  may  be 
"comparatively  of  recent  date,  and  is  not  one  of  those  to  the  contrary 
of  which  the  memory  of  man  runneth  not,  which  contributed  so  much 
to  make  up  the  common  law  code,  which  is  so  justly  venerated."  9 
Wheat  585.  Its  evidence  consists  in  the  sense  and  understanding 
of  parties  in  their  contracts,  which  are  made  with  reference  to  such 
usage  or  custom ;  for  the  custom  then  becomes  a  part  of  the  contract, 
and  may  not  improperly  be  considered  the  law  of  the  contract,  and  it 


*  8  Stats,  at  Large,  200.  9Ib.  252. 
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rests  on  the  same  principle  ab  the  lex  loci.  "All  contract© 
[  *  437  ]  are  to  be  governed  by  the  law  of  the  place  where  they  *  are 

to  be  performed;  and  this  law  may  be,  and  usually  is  proved 
as  matter  of  fact"  The  rule  is  adopted  for  the  purpose  of  carrying 
into  effect  the  intention  and  understanding  of  the  parties.  9  Wheat. 
588 ;  S.  P.  12  Wheat  167, 168,  601 ;  5  Wheat  309;  6  Pet  715, 771 ; 
8  Pet  372 ;  9  Pet  734,  735 ;  10  Pet  331,  712,  724r-729,  730 ;  as  uni- 
versally understood  and  admitted,  9  Pet  145,  by  the  people  of  the 
vicinage,  5  Wheat  384 ;  as  considered  by  the  public  for  years,  10 
Pet.  722 ;  11  Pet  53 ;  and  a  right  so  acquired  is  as  inviolable  as  if  it 
was  founded  on  a  written  law.  9  Pet  145.  It  exists  by  a  common 
right,  which  means  a  right  by  common  law ;  which  is  called  right, 
and  sometimes  common  right,  or  the  laws  and  customs  of  England, 
the  statutes  and  customs  of  the  realm ;  and  what  is  properly  the 
common  law,  is  included  within  common  right  Co.  Litt  142,  a.  b. 
It  is  so  called,  because  it  exists  in  all  the  subjects  by  the  common 
law,  an  universal  custom ;  and  is  thus  distinguished  from  the  same 
right,  claimed  by  a  local  custom  in  favor  of  the  inhabitants  of  a  par- 
ticular place,  6  Pet  715 ;  and  by  an  exclusive  private  right,  in  one  or 
more  individuals,  by  a  prescription  in  their  own  favor.  Co.  Litt  113, 
b, ;  Wood  Inst  4,  6 ;  7  D.  C.  D.  93;  1  BL  Com.  75,  263.  The  com- 
mon  right  of  the  subject  existed  before  any  prescription,  Mo.  574, 575 ; 
2  Wiis.  299 ;  it  must  be  set  up  as  such,  and  not  by  prescription, 
Willes,  265 ;  "  for  a  man  shall  not  prescribe  in  that  which  the  law 
of  common  right  gives,"  Noy.  20 ;  for  the  common  law  is  the  best 
and  most  common  birthright  that  the  subject  hath  for  the  safeguard 
and  defence  of  his  rights  of  person  and  property,  Co.  Litt  142,  a. 

Every  country  has  a  common  law  of  usage  and  custom,  both  local 
and  general,  to  which  the  people,  especially  those  of  a  conquered 
or  ceded  one  cling  with  more  tenacity  than  to  their  written  laws,  and 
all  sovereigns  respect  them.  The  people  of  Kent  contended  with  the 
conqueror  of  England,  till  he  confirmed  their  local  customs  and 
tenure,  which  continue  to  this  day ;  and  history  affords  no  instance 
where  the  people  have  submitted  to  their  abrogation  without  a  strag- 
gle ;  as  was  the  case  in  Louisiana,  when  they  found  that  the  laws 
of  France  and  the  custom  of  Paris  were  about  to  be  superseded 
by  those  of  Spain ;  vide  1  Partid.  preface ;  White,  205. 

No  principle  can  be  better  established  by  the  authority  of  this 
court,  than  "  that  the  acts  of  an  officer,  to  whom  a  public  duty  is  as- 
signed by  his  king,  within  the  sphere  of  that  duty,  axeprimd  facia  taken 

to  be  within  his  power."  "  The  principles  on  which  it  rests, 
f  *  438  ]  are  *  believed  to  be  too  deeply  founded  in  law  and  reason, 

ever  to  be  successfully  assailed.     He  who  would  controvert 
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a  grant  executed  by  the  lawful  authority,  with  all  the  solemnities  re- 
quired by  law,  takes  on  himself  the  burden  of  showing,  that  the  offi- 
cer has  transcended  the  powers  conferred  upon  him,  or  that  the 
transaction  is  tainted  with  fraud.3'  8  Pet.  452,  453,  455, 464 ;  9  Pet 
134,  734-5 ;  S.  P.  6  Pet  727,  &c. ;  and  cases  cited :  10  Pet  331 ;  S. 
P.  1  Paine,  469-70.  The  same  rule  applies  to  the  judicial  proceed* 
ings  of  local  officers,  to  pass  the  title  of  land  according  to  the  course 
and  practice  of  the  Spanish  law  in  that  province  (West  Florida), 

8  Pet  310.  Where  the  act  done  is  contrary  to  the  written  order  of 
the  king,  produced  at  the  trial,  without  any  explanation,  it  shall  be 
presumed  that  the  power  has  not  been  exceeded ;  that  the  act  was 
done  on  the  motives  set  out  therein,  and  according  to  some  order 
known  to  the  king  and  his  officers,  though  not  to  his  subjects.  7  Pet. 
96 ;  8  Pet  447,  451,  454,  456 ;  u  and  courts  ought  to  require  very  full 
proof,  that  he  had  transcended  his  powers,  before  they  so  determine 
it"  464  ;  9  Pet  734.  In  following  the  course  of  the  law  of  nations, 
this  court  has  declared  that  even  in  cases  of  conquest,  the  conqueror 
does  no  more  than  displace  the  sovereign,  and  assume  dominion  over 
the  country.  7  Pet  86  ;  (10  Pet  720,  729-30,  passim.)  «  A  cession 
of  territory  is  never  understood  to  be  a  cession  of  the  property  of  the 
inhabitants.  The  king  cedes  only  that  which  belongs  to  him ;  lands 
he  had  previously  granted,  were  not  his  to  cede.  Neither  party  could 
so  understand  the  treaty.  Neither  party  could  consider  itself  as  at- 
tempting a  wrong  to  individuals  condemned  by  the  whole  civilized 
world.  *  The  cession  of  a  territory '  would  necessarily  be  understood 
to  paps  the  sovereignty  only,  and  not  to  interfere  with  private  prop- 
erty." lb.  87.  No  construction  of  a  treaty,  which  would  impair  that 
security  to  private  property,  which  the  laws  and  usages  of  nations 
would  without  express  stipulation  have  conferred,  would  seem  to  be 
admissible  further  than  its  positive  words  require.  "  Without  it,  the 
title  of  individuals  would  remain  as  valid  under  the  new  government 
as  they  were  under  the  old;  and  those  titles,  at  least  so  far  as  they 
were  consummate,  might  be  asserted  in  the  courts  of  the  United 
States,  independently  of  this  article.     lb.  88 ;  6  Pet  741-2 ;  S.  P. 

9  Pet  13a 

The  terms  of  a  treaty  are  to  be  applied  to  the  state  of  things  then 
existing  in  the  ceded  territory,  8  Pet  462 ;  in  that  which  had  been 
held  by  Spain,  the  whole  power  of  granting  and  confirming  titles  had, 
by  the  royal  order  of  1754,  been  transferred  to  officers  in 
the  colonies,  *  the  commandants  of  posts,  and  local  authori-  [  *439  ] 
ties,  who  acted  in  their  discretion  as  the  sole  judges  of  the 
manner,  condition,  or  consideration,  in,  on,  or  for  which  they  conferred 
the  right  of  property,  as  officers  and  competent  authorities,  to  exercise 

65* 
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the  granting  power*  Such  officers  were  in  all  the  colonies ;  they 
made  grants  of  all  grades  of  title,  as  well  in  rewards  for  services  as 
favors,  or  for  the  benefit  of  the  country,  as  they  pleased ;  being 
persons  authorized  by  the  king  to  grant  lands,  "  he  was  not  willing 
to  expose  the  acts  of  his  public  and  confidential  officers,  and  the  title 
of  his  subjects  acquired  under  those  acts,  to  that  strict  and  jealous 
scrutiny,  which  a  foreign  government,  interested  against  their  validity, 
would  apply  to  them,  if  his  private  instructions  or  particular  au- 
thority were  to  be  required  in  every  case ;  and  that  he  might  there- 
fore stipulate  for  that  full  (evidence)  to  the  instrument  itself,  which 
is  usually  allowed  to  instruments  issued  by  the  proper  officer."  8 
Pet.  449-50,  to  485,  475,  488-9 ;  7  Pet  96 ;  9  Pet  134, 169,  734 ;  10 
Pet  331;  S.  P.  6  Pet.  727,  &c.;  White's  Comp.  Sp.  Laws,  218,249. 
Such  a  grant,  under  a  general  power,  would  be  considered  as  valid, 
even  if  the  power  to  disavow  it  existed  until  actually  disavowed.  8 
Pet  451.  No  such  disavowal  has  ever  been  known  to  the  court,  in 
any  of  the  numerous  cases  which  have  been  before  us,  arising  under 
the  treaties  of  1803  and  1819 ;  and  the  assiduous  researches  of  Mr. 
White  have  brought  none  to  his  knowledge.  8  Pet  458 ;  10  Pet 
332 ;  White's  Comp.  9 ;  from  which  it  may  be  reasonably  presumed 
that  none  exist 

Treaties  are  the  law  of  the  land,  and  a  rule  of  decision  in  all 
courts.  2  Pet  314;  9  Pet  133.  Their  stipulations  are  binding 
on  the  United  States ;  in  that  of  1819,  there  is  a  present  confirma- 
tion of  all  grants  made  before  January,  1818,  with  the  exception  of 
only  three,  which  had  been  previously  made,  and  were  expressly 
omitted,  on  which  this  court  make  these  remarks.  "  While  Florida 
remained  a  province  of  Spain,  the  right  of  his  Catholic  majesty,  act- 
ing in  person  or  by  his  officers,  to  distribute  lands  according  to  his 
pleasure  was  unquestioned.  That  he  was  in  the  constant  exercise  of 
this  right,  was  well  known.  If  the  United  States  were  not  content 
to  receive  the  territory,  charged  with  titles  thus  created,  they  ought 
to  have  made,  and  they  would  have  made  such  exceptions  as  they 
deemed  necessary.  They  have  made  these  exceptions.  They  have 
stipulated  that  all  grants  made  since  the  24th  of  January,  1818,  shall 

be  null  and  void.  The  American  government  was  content 
[  *  440  ]  with  the  *  security  which  this  stipulation  afforded,  and  cannot 

now  demand  further  and  additional  grounds.  All  other  con- 
cessions made  by  his  Catholic  majesty,  or  his  lawful  authorities,  in 
the  ceded  territories,  are  as  well  as  if  the  cession  had  not  been  made." 
8  Pet  463,  464;  S.  P.  9  Pet  734;  6  Pet  741-2;  7  Pet  88.  By  the 
treaty  of  1803,  there  was  a  stipulation  inter  alia,  that  the  inhabitants 
of  the  ceded  territory  shall  be  maintained  and  protected  in  the  free 
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enjoyment  of  their  liberty,  property,  and  the  religion  they  profess 
as  to  which,  this  is  the  language  of  this  court 

u  That  the  perfect  inviolability  and  security  of  property  is  among 
these  rights,  all  will  assert  and  maintain."  9  Pet  133 ;  S.  P.  10 
Pet  718,  722,  736.  What  was  to  be  considered  as  property, 
under  this  stipulation,  was,  as  held  in  The  United  States  v.  Smith,  to 
depend  on  this  question,  "  whether,  in  the  given  case,  a  court  of 
equity  could,  according  to  its  rules,  and  the  laws  of  Spain,  consider 
the  conscience  of  the  king  to  be  so  affected  by  his  own,  or  the  acts 
of  the  lawful  authorities  of  the  province,  that  he  had  become  a  trus- 
tee for  the  claimant,  and  held  the  land  claimed  by  an  equity  upon  it, 
amounting  to  a  severance  of  so  much  from  his  domain,  before  the 
10th  of  March,  1804,  in  Missouri,  cind  the  24th  of  January,  1818,  in 
Florida ;  the  periods  fixed  by  the  law  (of  congress)  in  one  case,  and 
the  treaty  in  the  other,"     10  Pet  330,  331,  722,  36,  S.  P. 

It  is  next  in  order  to  consider,  what  were  the  laws  of  Spain  as  to 
the  disposition  of  the  royal  domain,  in  Louisiana  while  she  held  it 
By  the  royal  ordinance  of  1754,  it  is  ordained,  for  the  reasons  set 
forth  in  the  preamble :  1.  That,  from  the  date  thereof,  the  power  of 
appointing  sub-delegates  for  selling  lands,  and  the  uncultivated  parts 
in  the  king's  dominions,  shall  belong  exclusively  to  the  local  au- 
thorities, being  his  officers  in  the  colonies.  8  Pet  451.  2.  The 
officers  to  whom  jurisdiction  for  the  sale  of  lands  shall  be  sub-dele- 
gated, shall  proceed  with  mildness,  gentleness,  and  moderation,  with 
verbal,  and  not  judicial  proceeding,  in  the  case  of  lands  possessed 
by  the  Indians,  or  which  they  may  require  for   labor,  tillage,  &c. 

3.  In  regard  to  the  lands  of  communities,  and  those  granted  to  the 
towns  for  pasturage  and  common,  no  change  shall  be  made ;  the 
towns  shall  be  maintained  in  possession  of  them ;  those  seized,  shall 
be  restored,  and  their  extent  enlarged  according  to  the  wants  of  the 
population ;  nor  shall  severe  strictness  be  used  towards  those  persons 
who  are  in  possession  according  to  the  requirements  of  the  laws* 

4.  Those  who  have  been  in  possession  of  lands,  by  acts  not 

*  confirmed  before  1700,  may  retain  free  possession  thereof  [  *  441  ] 
without  molestation.  If  persons  have  not  warrants,  their 
proof  of  long  possession  shall  be  held  as  a  title  by  prescription.  If 
they  have  not  cultivated  the  lands,  three  months  shall  be  given,  or 
whatever  time  may  be  thought  sufficient ;  and  notice  shall  be  given, 
that  if  they  fail  to  cultivate  the  lands,  they  shall  be  given  to  those 
who  shall  lodge  information  thereof,  under  the  same  condition  of  cul- 
tivating them.     White's  Comp.  50,  51. 

Towns  may  be  founded  on  prescribed  conditions,  for  which  defi- 
nite rewards  are  given*     White's  Comp.  34,  59.     The  founder  shall 
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contract  to  grant  to  each  person  who  joins  the  settlement,  building 
lots,  and  pastures,  and  lands  for  cultivation,  proportionate  to  what 
he  will  agree  to  improve.  White,  No.  62.  A  town  containing  ten 
married  men,  with  an  extent  of  territory  proportioned  to  what  is  stip- 
ulated, may  elect  from  among  themselves,  ordinary  alcaldes,  and  offi- 
cers of  the  council.  White,  No.  63.  The  territory  granted  to  the 
founder  of  a  settlement  shall  be  thus  distributed.  They  shall  lay  out 
for  the  site  of  the  town,  whatever  may  be  necessary  sufficient  exidor, 
and  abundant  pasture  for  the  cattle  of  the  inhabitants,  and  as  much 
besides  for  that  which  shall  belong  to  the  town  proprias.  Of  the  bal- 
ance of  the  tract,  the  founder  to  have  one  fourth,  and  three  fourths 
to  be  equally  divided  among  the  settlers.  White,  No.  66.  The  lots 
to  be  distributed  by  lot  among  the  settlers,  beginning  with  those  ad* 
joining  the  main  square,  the  remainder  to  be  reserved  to  the  king,  to 
give  as  rewards  to  new  settlers  or  otherwise,  at  his  will,  and  a  plot 
Of  the  settlement  to  be  made  out  White,  No.  67.  Commons  shall 
be  reserved,  and  the  remainder  laid  out  for  cultivation,  in  tracts  equal 
in  number  to  the  town  lots,  to  be  drawn  by  lot  White,  No.  40.  If 
accident  should  prevent  the  completion  of  the  settlement  in  the  term 
prescribed,  the  settlers  shall  incur  no  forfeiture  or  penalty,  and  the 
governor  of  the  district  may  extend  the  term  according  to  the  cir» 
cumstances  of  the  case.  White,  No.  73.  There  shall  be  distributed 
among  the  settlers  of  the  villages,  lots,  and  lands,  varying  in  size  and 
extent,  according  to  their  rank  and  merit,  and  after  living  and  labor- 
ing therein  four  years,  they  may  sell  them  as  their  own  property. 
White,  No.  74.  No  persons  shall  have  lands  in  one  settlement  if 
they  possess  lands  in  another,  unless  they  have  left  their  former,  and 
removed  to  their  new  residence,  or  resided  in  the  first  for  the  four 
years  necessary  to  entitle  them  to  the  fee-simple  right,  or  have  relin- 
quished ft  for  not  having  fulfilled  their  obligations.  White, 
[  •  442  ]  No.  75.  *  The  lots  shall  be  built  upon,  the  houses  occupied, 
the  arable  lands  divided,  cleared,  worked,  and  planted,  and 
those  destined  for  pasture,  stocked  within  a  limited  time,  or  the 
grants  shall  be  forfeited,  with  a  penalty.  White,  No.  76.  The  dis- 
tribution shall  be  made  by  the  governors,  under  the  advice  of  tha 
council  of  the  villages.  White,  No.  78,.(Fitfe  Document  of  1772.) 
All  to  whom  lands  shall  be  distributed,  shall,  within  three  months, 
take  possession,  &c.,  under  penalty  of  forfeiting  the  land,  that  it 
may  be  vacated  and  forfeited  to  some  other  settler ;  so  as  to  the  set- 
tlements and  improvements  they  may  hold  within  the  villages. 
White,  No.  81 ;  ( Vide  also,  1  Partidas,  123 ;  2  Partidas,  338,  339, 

373,  440.) 
[  *  443  ]      *  For  the  purpose  of  ascertaining  what  lands  belonged  to 
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the  king,  it  was  ordered  that  the  owners  of  land  should  ex- 
hibit to  the  officers  *  appointed  for  the  purpose  their  titles  [  *  444  ] 
to  lands,  estates,  huts,  and  cabellerias ;  who,  after  confirm- 
ing the  possession  of  such  as  hold  the  same  by  virtue  of  good  and 
legal  titles,  or  by  a  just  prescription,  shall  restore  the  remainder. 
No.  84.  Officers  were  ordered  not  to  alter  the  acts  of  their  prede- 
cessors with  regard  to  lands  admitted  to  composition,  and  to  leave 
the  holders  thereof  in  quiet  possession ;  and  those  who  have  en- 
croached, and  held  more  than  they  are  entitled  to,  shall  be  allowed 
to  pay  a  moderate  composition,  and  new  titles  shall  be  issued  to 
them.  Where  titles  to  land  have  been  issued  by  officers  who  were 
not  authorized,  and  have  been  confirmed  in  council,  the  holders  of 
letters  of  confirmation  are  ordered  to  retain  them,  that  they  may  be 
confirmed  in  their  possession  within  the  limits  prescribed ;  and,  as 
regards  their  encroachments  beyond  the  limits,  they  are  entitled  to 
the  benefits  of  this  law.     No.  85. 

Those  things  which  the  king  gives  to  any  one,  cannot  be  taken 
from  him  by  the  king,  or  any  one  else,  without  some  fault  of  his ; 
he  shall  dispose  of  them  at  his  will,  as  of  any  other  things  belong* 
ing  to  him.  White,  82,  No.  11.  When  the  justices  and 
regidores  of  a  *  city,  town,  or  village,  have  made  and  con-  [  *  445  ] 
tinue  to  make  ordinances  for  their  officers  and  functionaries, 
and  superintendents  of  the  limits  and  commons  in  the  country,  as 
for  other  matters  which  are  of  the  resort  of  the  judiciary  and  regi- 
dores, (or  capitulores,)  the  auditors  and  alcaldes  are  not  to  interfere 
therein,  except  by  appeal,  and  in  case  of  damages.  White,  83.  No 
grants  shall  be  made  of  the  rights,  revenues,  or  municipal  domains 
of  villages ;  and  all  grants  thereof  made  by  the  king,  shall  be  void, 
lb.  Vide  10  Peters,  720,  24,  &c.  There  shall  be  commissioners  in 
each  village,  to  superintend  the  affairs  thereof  connected  with  the 
municipal  taxes  and  domains,  and  the  management  thereof,  to  be 
composed  of  alcaldes  and  regidores ;  and,  if  thought  proper,  of  the 
general  attorney  and  recorder,  (Procurado  Sindico- General.)  Where 
there  are  no  municipal  taxes,  these  commissioners  shall  attend  to 
the  best  management  of  the  municipal  domains ;  and  where  there 
are  such  taxes,  of  both.  White,  88.  The  superintendent  of  the 
settlement  shall  select  the  tracts,  and  locate  the  houses  of  the  settler ; 
if  any  part  of  the  tract  belonging  to  the  settlement  is  proper  for 
irrigation,  it  shall  be  proportionably  distributed ;  each  settler  shall 
open  the  channels  for  irrigation,  and  contribute  equally  to  their 
repairs.  White,  105.  Landmarks  shall  be  erected  between  each  lot, 
trees  planted  along  the  dividing  line,  a  record  of  distribution  among 
the  settlers  shall  be  made,  containing  the  number  of  tracts,  the  names 
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of  the  settlers  to  whom  allotted,  giving  each  a  sheet  or  plot  of  his 
tract,  which  shall  be  his  title  in  future,  to  remain  in  his  possession, 
to  be  consulted  without  the  necessity  of  resorting  to  the  record  itself. 
White,  106,  p.  40.     No.  81. 

These  are  some  of  the  many  royal  orders  which  relate  to  the  gen- 
eral domain  of  the  king,  and  to  settlements  or  villages,  in  each  of 
which  there  were  municipal  councils  and  officers,  who  made  and  ex- 
ecuted their  regulations  of  police.     10  Pet  723,  4.     One  branch  of 
which  was  confided  to  a  syndic  regidore,  or  other  supervising  officer, 
.  to  enforce  the  village  ordinances.     White,  108,  9,  10, 11, 12,  13,  15, 
16.     These,  with  the'  regulations  of  the  local  officers  of  the  king, 
.  composed  the  written  law  of  the  colony  or  village,  accordingly  as  the 
subject-matter  thereof  was  general  or  local ;  besides  which,  there  was 
an  unwritten  law  of  three  kinds.    "  Use,  custom,  and  the  common 
law."     Use  is  defined  to  be  "  that  which  has  arisen  from  those  things 
which  a  man  says  and  does,  and  is  of  long  continuance,  and  without 
interruption,"  the  requisites  to  the  validity  of  which  arc  prescribed. 
"  Custom  is   the   law  or  rule  which  is  not  written,  and 
[  *  446  ]  *  which  men  have  used  for  a  long  time,  supporting  them* 
selves  by  it  in  the  things  and  reasons  with  respect  to  which 
they  have  exercised  it,  on  which  definition  are  founded  three  axioms.* 

1.  "  That  custom  is  introduced  by  the  people,  under  which  name 
we  understand  the  union  or  assemblage  of  persons  of  all  description, 
of  that  country  where  they  are  collected.  2.  That  it  derives  its  au- 
thority from  the  express  or  tacit  consent  of  the  king.  3.  That  once 
introduced,  it  has  the  force  of  law.  To  establish  a  custom,  the 
whole,  or  greater  part  of  the  people  ought  to  concur  in  it  Ten  years 
must  have  elapsed  among  persons  present,  and  20  at  least  among 
persons  absent  In  default  of  this  continuance,  it  shall  be  proved  by 
two  sentences  or  judges,  or  judgments  given  upon  or  according  to  it ; 
one  sentence  suffices  when  given  on  a  question  whether  that  custom 
exists,  and  the  judge  determined  that  it  did."  Customs  are  general 
or  particular ;  the  latter  respects  a  specific  thing,  a  particular  person 
or  place ;  or  with  respect  to  the  whole,  of  certain  persons  or  places ; 
general,  with  respect  to  specific  acts  of  all  the  inhabitants  of  the 
kingdom,  and  may  destroy  the  law ;  but  a  particular  custom  in  any 
province  or  seignory,  has  only  this  effect  in  that  district  or  part  where 
it  hath  been  exercised.  "  A  fuero  (forum,)  is  an  use  and  custom 
combined,  and  has  the  force  of  law."     White,  60, 1. 

Such  are  the  laws,  usages,  and  customs  of  Spain,  by  which  to  as* 
certain  what  was  property  in  the  ceded  territory,  when  it  came  into 
the  hands  of  the  United  States,  charged  with  titles  originating  there- 
by ;  creating  rights  of  property  of  all  grades  and  description*     In  the 
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treaty  of  cession,  no  exceptions  were  made,  and  this  court  has  de- 
clared that  none  can  thereafter  be  made.  8  Pet  463.  The  United 
States  must  remain  content  with  that  which  contented  them  at  the 
transfer,  when  they  assumed  the  precise  position  of  the  king  of 
Spain.  The  United  States  have  so  remained,  as  appears  by  their 
laws.  By  the  acts  of  1804,1  2  Story,  939,  of  1805  ;2  lb.  966,  of 
1807 ; 8  lb.  1060,  62,  of  1816 ; 4  lb.  1604,  they  recognized  the  laws, 
usages,  and  customs  of  Spain,  to  be  legitimate  sources  of  titles; 
and,  by  the  act  of  1812,5  2  Story,  1257,  confirmed  to  the  inhabitants 
of  St  Louis  and  other  villages,  according  to  their  several  right  or 
rights  of  common  thereto,  the  rights,  titles,  and  claims  to  town  or 
village  lots,  out  lots,  common  field  lots,  and  commons,  belonging  in ' 
or  adjoining  to  the  same,  which  titles  depended  on  parol  grants  and 
local  customs. 

The  same  recognition  extended  to  grants  to  actual  settlers,  pur- 
suant to  such  laws,  usages,  and  customs;  to  acts  done  by 
such  settlers  *  to  obtain  a  grant  of  lands  actually  settled,  or  [  *  447  ] 
persons  claiming  title  thereto,  if  the  settlement  was  made 
before  the  20th  December,  1803.  Such  claims,  when  made  in  virtue 
of  a  warrant  or  order  of  survey,  or  permission  of  the  proper  Spanish 
officer,  were  confirped,  if  actually  inhabited  and  cultivated  on  that 
day,  2  Story,  966 ;  and  the  permission  shall  be  presumed,  on  proof 
of  a  continued  habitation  and  cultivation  for  three  years  prior  to  the 
1st  October,  1800,  though  the  party  may  not  have  it  in  his  power  to 
produce  sufficient  evidence  of  such  permission.  lb.  1018.6  Thus 
connecting  the  law  of  nations,  the  stipulations  of  the  treaty,  the  laws, 
usages,  and  customs  of  Spain,  the  acts  of  congress,  with  the  decis- 
ions of  this  court,  we  are  furnished  with  sure  rules  of  law  to  guid 
us  through  this  and  all  kindred  cases,  in  ascertaining  what  was 
property  in  the  inhabitants  of  the  territory,  when  it  was  ceded.  As 
all  the  supreme  laws  of  the  land,  the  constitution,  laws  and  treaties, 
forbid  the  United  States  to  violate  rights  of  property  thus  acquired, 
so  they  have  never  attempted  it ;  but  the  state  of  the  province  re- 
quired that  some  appropriate  laws  should  be  passed,  in  order  to 
ascertain  what  was  private,  and  what  public  property,  to  give 
repose  to  possession,  security  to  titles  depending  on  the  evidence  of 
facts  remote  in  time,  difficult  of  proof,  and  in  the  absence  of  records 
or  other  writings.  These  facts,  too>  on  which  the  law  of  usage  and 
custom,  the  transmission  of  property  by  parol,  the  performance  of 
acts  in  pais,  on  which  the  right  depended,  were  to  be  developed  from 
the  few  survivors  of  the  settlers  of  an  ancient  village,  of  whom,  as 
appears  from  the  record,  but  few  could  read  or  write ;  whose  occupa- 

*  2  State  at  Large,  283.    » lb.  324.    3  lb.  440.    «  3  lb.  328.    *  2  lb.  743.     6  lb.  391. 
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tions  were  in  the  trade  with  Orleans,  Machinau,  and  the  Indian  tribes, 
who  attended  little  to  village  concerns,  and  still  less  to  village  prop- 
erty, when,  on  a  public  sale,  its  price  was  eight  cents  an  arpent ;  and 
what  would  now  be  a  splendid  fortune,  would  not,  50  years  ago,  be 
worth  the  clerk's  fee  for  writing  the  deed  which  conveyed  it,  and  was, 
therefore,  passed  from  hand  to  hand  by  parol,  with  less  formality  than 
the  pale  of  a  baaver  skin,  which  a  bunch  of  wampum  would  buy. 
The  simple  settlers  of  St  Louis  then  little  thought  that  the  time 
would  ever  come,  when  under  a  stranger  government,  the  sales  of 
their  poor  possessions,  made  in  the  hall  of  the  government,  at  the 
church  door  after  high  mass,  entered  on  the  public  archives,  as  endur- 
ing records  of  the  most  solemn  transactions,  would  ever  be  questioned 
by  strict  rules  of  law  or  evidence.  Still  less  did  such  a  race  of  men, 
as  the  boatmen  and  hunters  of  the  west,  who  by  mutual  agree- 
ment gave  one  thing,  and  took  another,  whether  land  or 
[  *  448  ]  *  peltry,  on  a  fair  exchange  by  a  shake  of  the  hand,  ever  im- 
agine that  a  common  field  lot  would  be  worth,  when  lying 
waste,  a  pack  of  furs,  or  that  no  evidence  of  its  sale  would  be  ad- 
missible, on  a  question  of  whose  it  was,  unless  by  deed.  When 
there  was  but  one  Kiersereau  and  one  Gamache  in  the  village,  it  was 
little  dreamed  of  that  a  principality  in  value  would  depend  for  its 
ownership  on  the  question,  whether  the  one  wrote  his  name  Kirce- 
raux  or  Kirgeaux,  or  to  the  mark  of  the  other  was  affixed  the  name 
Joseph  Batis,  or  J.  B.  Gamache.  Well  was  it  said  by  one  of  the 
witnesses  at  the  trial,  "  there  were  few  people,  and  it  was  not  as  it  is 
now."     Record,  page  88. 

Congress,  well  aware  of  the  state  of  the  country  and  villages, 
wisely  and  justly  went  to  the  extent,  perhaps,  of  their  powers,  in 
providing  for  the  security  of  private  rights,  by  directing  all  claimants 
to  file  their  claims  before  a  board,  specially  appointed  to  adjust  and 
settle  all  conflicting  claims  to  lands.  They  had  in  view  another  im« 
oortant  object;  to  ascertain  what  belonged  to  the  United  States,  so 
unat  sales  could  be  safely  made,  the  country  settled  in  peace,  and 
dormant  titled  not  be  permitted  either  to  disturb  ancient  possession, 
to  give  to  their  holders  the  valuable  improvements  made  by  pur- 
chasers, or  the  sites  of  cities,  which  had  been  built  up  by  their  en- 
terprise ;  vide  10  Pet  473.  Accordingly,  we  find,  that  by  variou 
acts,  the  time  of  filing  such  a  claim  is  limited,  after  which  they 
are  declared  void,  so  far  as  they  depend  on  any  act  of  congress,  and 
shall  not  be  received  in  evidence  in  any  court,  against  any  person 
claiming  by  a  grant  from  the  United  States,  2  Story,  968, 1061, 1216,1 
1260, 1301 ? 

1  2  Slats,  at  Large,  692.  »  lb.  807. 
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These  are  laws  analogous  to  acts  of  limitations,  for  recording 
deeds,  or  giving  effect  to  the  awards  of  commissioners,  for  settling 
claims  to  land  under  the  laws  of  the  States,  the  time  and  manner  of 
their  operation,  and  the  exceptions  to  them,  depend  on  the  sound  dis- 
cretion of  the  legislature,  according  to  the  nature  of  the  titles,  the 
situation  of  the  country,  and  the  emergency  which  calls  for  their  en- 
actment Reasons  of  sound  policy  have  led  to  the  general  adoption 
of  laws  of  both  descriptions,  and  their  validity  cannot  be  questioned. 
Cases  may  occur  where  the  provisions  of  the  law  may  be  such  as  to 
call  for  the  interposition  of  the  courts,  but  these  under  consideration 
do  not  Vide  3  Pet  389-90.  They  have  been  uniformly  approved 
by  this  court  in  12  Wheat  528-29, 537-39-43, 601-2 ;  6  Pet 
771-72;  7  Pet  90  to  93,  passim;  and  ought  to  be  #consid-  [  •  449  ] 
ered  as  settled  rules  of  decision  in  all  cases  to  which  they 
apply. 

Having  reviewed  the  written  law  of  the  case,  we  must  next  ex- 
amine what  was  the  unwritten  law  of  the  place,  which  can  appear 
only  from  the  evidence  in  the  record,  as  to  the  usage,  custom,  or  fuero, 
and  is  most  manifest  1.  In  the  most  solemn  act  of  1772,  by  the 
two  governors,  in  the  presence  of  all  the  officers  of  government,  the 
people  of  the  village,  and  recorded  together  with  all  proceedings  under 
it  at  large,  in  the  Land  Book  of  the  district,  with  the  surveys  entered 
on  sixty-eight  pages.  What  those  proceedings  were,  will  appear  in 
the  document  before  referred  to  in  general,  and  the  copies  from  the 
entries  in  the  Land  Book,  in  relation  to  each  lot,  contained  in  the 
record.  2.  In  the  deeds  executed  in  the  presence  of  the  governor, 
and  witnesses  of  assistance  specially  selected  to  attest  the  sale  ;  as 
by  the  common  law  they  were  called  to  attest  the  livery  of  seisin  on 
a  feoffment ;  8  Cranch,  244,  &c ;  and  the  entries  of  the  names  of  the 
purchasers  in  the  margin  of  the  survey  of  the  property  sold,  recorded 
in  the  Land  Book  of  the  village. 

3.  In  the  adjudications  made  by  the  governor  in  a  judicial  capacity, 
making  a  sale  of  the  property  of  Chancellier  and  St  Cyr,  by  judi- 
cial process,  set  out  at  length  in  the  record,  and  most  solemnly  at- 
tested. 

4.  By  the  evidence  in  the  record,  showing,  beyond  doubt,  that  there 
has  been  a  universal  acquiescence  by  the  political  authorities  of  the 
district ;  the  municipal  council  and  officers  of  the  village,  as  well  as 
the  inhabitants,  in  all  these  acts,  testified  by  the  quiet  possession 
held  under  them  from  1772.  The  document  of  that  year  is  not 
only  to  be  considered  as  the  ancient  muniment  of  the  titles  of  the 
villagers,  but  as  an  authentic  and  conclusive  recognition  of  the  local 
custom,  in  relation  to  some  important  facts,  illustrating  the  local  law 
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of  the  place,  when  taken  in  connection  with  the  testimony  of  the 
witnesses. 

In  that  solemn  act  there  is  this  clause,  "  to  serve  to  designate  the 
various  tracts  of  land,  granted  in  the  name  of  the  king  (of  Spain)  to 
the  inhabitants  of  this  post  of  St  Louis,  as  well  by  title,  (deed,)  as  by 
verbal  consent,  by  the  chiefs  who  have  governed  them  from  the  foun- 
dation (of  the  •  government)  to  this  moment."  In  alluding  to  acts 
done  under  the  governor  of  the  territory  under  France,  is  this  clause ; 
"the  latter  to  certify  by  his  signature,  in  his  said  quality,  and  in 
virtue  of  the  power  confided  to  him,  that  he  had  granted, 
[  *  450  ]  either  by  title,  *  (deed,)  or  verbally,  the  above-mentioned 
lands  in  the  name  of  his  majesty  "  (the  king  of  France). 

This  attests  the  meaning  of  the  word  grant,  under  both  govern- 
ments, to  be  inclusive  of  verbal  ones,  which  were  equally  valid  as 
those  by  deed ;  and  as  the  title  passed  from  the  king  to  the  people  in 
this  way,  so  we  find  by  the  uncontradicted  testimony  of  several  wit- 
nesses, that  it  passed  from  one  to  another  in  the  same  way,  without 
writing,  when  the  land  was  of  small  value.  It  appears,  also,  from 
the  evidence,  that  there  was  an  officer  in  the  village,  called  by  the 
inhabitants  a  syndic,  and  in  the  Spanish  laws  a  regidore;  whose 
duty  and  authority  were  to  see  that  the  common  fences  of  the  forty 
arpent  lots  were  kept  in  repair.  He  would  direct  them  to  be  in- 
spected, and  if  they  were  found  out  of  repair,  would  direct  the  owner 
of  the  lot,  in  front  of  which  it  was  defective,  to  make  the  repairs : 
if  the  owner  was  on  a  journey,  the  syndic  would  have  the  repairs 
made,  and  make  the  owner  pay  his  share  on  his  return ;  otherwise 
he  would  give  the  land  to  another  person,  who  would  make  the  share 
of  the  fence. 

This  was  a  regulation  in  villages,  by  the  authority  of  the  com- 
mandant and  municipal  authorities,  in  conformity  with  the  laws  of 
Spain ;  vide  10  Pet  725,  31 ;  it  applied  as  well  to  village  property 
as  to  the  large  grants  of  the  royal  domain ;  and  it  appears  by  the 
regulations  of  O'Reilley,  Gayoso,  and  Morales,  that  from  1770  till  the 
cession  in  1803,  it  was  of  universal  application  throughout  Louisiana. 
White,  205-216,  passim. 

Such  were  the  laws,  usages,  and  customs  of  Spain,  in  relation  to 
the  grants,  transfers,  and  tenure  of  village  property.  There  remains 
one  other  rule  which  must  be  applied  to  this  case,  unless  the  evi- 
dence in  the  present  record,  which  was  not  in  the  former,  may  lead 
to  a  different  result ;  we  mean  the  opinion  of  this  court,  in  the  case 
between  the  same  parties,  claiming  the  same  property.  Vide  6  Pet* 
763-7. 

Before  we  consider  the  instructions  on  which  the  plaintiff  has 
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assigned  his  errors,  the  points  decided  in  that  case  will  be  taken  in 
the  order  of  the  learned  judge,  who  delivered  the  opinion  of  the  court. 

1.  On  the  handwriting  and  identity  of  Rene  Kiersereau,  who,  as  • 
alleged,  was  one  of  the  witnesses  of  assistance  to  the  deed  of  1781, 
from  M.  M.  Robillar,  his  wife,  to  Louis  Chancellier,  as  to  which  the 
court  below  had  rejected  certain  depositions,  which  was  assigned  for 
error ;  and  the  objection  overruled,  for  this  reason :  "  The 
record  •  does  not  show  that  the  judge  was  called  upon  to  [  *  451  ] 
express  any  opinion  with  respect  to  the  legal  effect  and  oper- 
ation of  the  deed ;  or  that  the  plaintiff  had  not  the  full  benefit  of  its 
being  his  (Kiersereau's)  deed.  And,  indeed,  it  would  seem  from  the 
course  of  the  trial,  that  it  was  so  considered ;  or,  at  all  events,  the 
contrary  does  not  appear  from  any  question  presented  to  the  court  on 
the  subject"  6  Pet  768.  Had  the  same  question  been  presented 
now,  as  it  was  then,  we  should  not  have  hesitated  to  have  expressed 
an  entire  concurrence  with  that  view ;  but  as  it  now  comes  up  on  a 
new  state  of  facts,  it  deserves  further  consideration ;  especially  as  a 
similar  question  occurs  as  to  the  identity  of  Gamache,  who  conveyed 
to  St.  Cyr  in  1793.  Both  questions  are  so  similar,  that  they  may  be 
taken  together  in  two  aspects.     1.  As  questions  of  fact.     2.  Of  law. 

1.  It  is  admitted  that  Rene  Kiersereau  was  the  owner  of  one  of 
the  lots  in  controversy,  as  is  apparent  on  the  document  of  1772,  to 
which  his  name  is  affixed  as  one  of  eleven  inhabitants,  including  the 
governor,  the  political  and  municipal  officers  of  the  village,  who  could 
write  their  names,  which,  according  to  evidence,  contained  250  per- 
sons. Whether  he  was  the  same  person  who  was  the  witness  to  tho 
deed  from  his  wife,  and  (as  we  shall  assume)  the  grantor  of  the  lot, 
was  a  pure  question  of  fact  for  the  jury,  on  the  whole  evidence  on 
that  subject ;  so  it  was  as  to  the  identity  of  Gamache,  as  to  whom 
there  is  the  following  admission  on  the  record  :  "  It  was  also  admit- 
ted that  Joseph  Gamache,  for  whom  the  survey  of  one  of  the  tracts 
of  land,  of  one  by  forty  arpents  was  made,  was  known  as  well  by 
the  name  of  the  Jean  Baptiste  Gamache,  and  of  Baptiste  Gamache, 
as  Joseph  Gamache ; "  which  also  appears  by  his  deed  to  Chancellier. 
Mark  >4  of  John  Baptiste  Gamache,  Joseph  Gamache,  in  the  survey 
in  the  Land  Book.  Batis  M  Gamache  in  his  deed  to  St.  Cyr,  and 
Baptiste  Gamache,  in  the  margin  of  the  survey. 

Before  the  court  could  give  any  instruction  to  the  jury,  as  to  the 
identity  of  either  Kiersereau,  or  Gamache,  "  they  must  have  been 
satisfied  on  that  subject,  that  there  was  nothing  in  (the  parol)  evi- 
dence, or  any  fact  which  the  jury  could  lawfully  infer  therefrom," 
that  they  were  or  were  not  the  owners  of  the  respective  lots.  If 
there  was  any  evidence  which  conduced  to  prove  the  fact,  "  the  court 
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must  assume  it  to  have  been  proved ;  for  it  is  the  exclusive  province 

of  the  jury  to  decide  what  facts  are  proved  by  competent  evidence," 

,  to  judge  of  the  credibility  of  the  witnesses,  and  the  weight  of  their 

testimony,  as  tending  more  or  less  to  prove  the  fact  relied 

(  *452  ]  on.    "As  *  these  were  matters  with  which  the  court  oould 

not  interfere,  the  right  to  the  instruction  asked*  must  depend 

on  the  opinion  of  the  court,  on  a  finding  by  the  jury  in  favor  of  the 

defendant,  on  any  matter  which  the  evidence  conduced  to  prove, 

giving  full  credence  to  the  witnesses  produced  by  him,  and  discredit* 

ing  those  of  the  plaintiff.     Ewing  v.  Burnett,  11  Pet  50,  51,  52 ;  S, 

P.  U.  S.  v.  Laub,  1838, 12  Pet  1, 

2.  In  this  case,  we  think  that  neither  question  was  one  of  fact  en* 
tirely ;  the  manner  in  which  the  deeds  were  executed,  the  possession 
taken  and  held  under  them  by  Chancellier,  of  one ;  and  St  Cyr,  of 
the  other ;  its  notoriety  to  the  authorities,  and  the  people  of  the 
village,  with  the  nature  of  the  possession,  the  situation  and  state  of 
the  common  field  lots,  and  their  cultivation  within  one  oommon  in- 
closure,  regulated  by  a  special  police,  with  the  other  circumstances 
of  the  case,  vide  11  Pet  523,  incline  us  strongly  to  this  conclusion. 
That  after  this  lapse  of  time,  the  legal  presumption  of  the  validity  of 
both  deeds,  would  attach  by  the  maxim,  that  in  favor  of  long  posses- 
sion and  ancient  appropriation,  every  thing  which  was  done  shall  be 
presumed  to  have  been  rightfully  done ;  and  though  it  does  not  appear 
to  have  been  done,  the  law  will  presume  that  whatever  was  necessary, 
has  been  done.    2  Pet  760,  and  cases  cited. 

The  next  point  decided  in  the  former  case,  was  on  an  objection 
made  by  the  defendant's  counsel,  that  the  plaintiff  had  not  such  a. 
legal  title  as  to  sustain  an  ejectment,  which  was  overruled.  6  Pet 
768-9.  And  we  think  very  properly,  in  accordance  with  the  lead- 
ing case  of  Simmes's  Lessee  v.  Irvine,  3  Dall.  425-54 ;  the  authority 
of  which  remains  unquestioned.  It  was  objected  that  the  confirma- 
tion, by  the  board  of  commissioners,  to  Choteau,  was  void,  because 
the  defendant  was  at  the  time  one  of  the  board,  and  claimed  the 
property  by  a  deed  from  Choteau,  before  the  confirmation ;  it  was 
overruled,  because  it  did  not  appear  that  be  eat  at  the  board  at  the 
time.  lb.  768.  The  same  objection  has  been  much  pressed  now;  with 
the  additional  reason  that  the  defendant  was  also  a  judge  of  the  supe- 
rior court  of  the  territory;  but  as  the  confirmations  in  the  record  show 
that  he  was  not  present,  and  we  think  the  objection  not  good  in  law, 
we  fully  concur  with  the  decision  of  this  point  in  the  former  case. 

After  recapitulating  the  evidence  as  it  appeared  in  the  then  record, 
the  court  observed :  "  From  this  statement  of  the  case,  according  to 
the  plaintiff's  own  showing,  there  is  a  regular  deduction  of  title  or 
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claim  from  the  persons  for  whom  the  lots  were  surveyed  to 
the  defendant.  *  But  it  appears  that  these  persons,  Kier-  [  *  453  J 
sereau  and  Gamache,  sold  their  claim  twice;  (Gamache 
one  half,)  in  the  first  place,  to  Louis  Chanoeliier,  under  whom  the 
plaintiff  claims ;  and  in  the  second  place  to  St  Cyr,  under  whom  the 
defendant  claims.  If  these  title-papers  were  to  be  considered,  inde- 
pendent of  the  acts  of  congress,  and  the  proceedings  of  the  commis- 
sioners, the  plaintiff  being  prior  in  point  of  time,  would  prevail  so  far 
as  depended  upon  the  deduction  of  a  paper  title,  and  independent  of 
the  question  of  possession* 

"  It  becomes  necessary,  therefore,  to  inquire  how  far  the  acts  of 
congress  apply  to  and  affect  any  part  of  these  title-papers."  The 
court  then,  referring  to  the  acts  of  1805  and  1307,  and  to  the  evi- 
dence, held,  that  as  there  was  no  evidence  that  Madame  Chancellier 
had  ever  filed  her  claim,  or  the  evidence  thereof,  pursuant  to  the  law, 
and  the  instruction  of  the  court  complained  of,  was  on  the  effect  of 
the  confirmation  under  the  law,  the  plaintiff  could  derive  no  benefit 
from  it,  6  Pet  770,  which  we  think  was  the  correct  result  of  the  then 
case.    A  different  case  is  now  presented  on  this  subject 

The  plaintiff  gave  in  evidence  two  opinions  of  the  recorder  of  land 
titles  of  St  Louis  county,  confirming  to  the  representatives  of  Gam- 
ache  and  Kiersereau  the  forty  arpent  lot  of  each,  and  directed  each 
to  be  surveyed,  but  did  not  offer  the  confirmations  to  Choteau  by 
the  board  of  commissioners,  which  were  given  in  evidence  by  the 
defendant  The  plaintiff  claimed  under  the  former,  the  defendant 
under  the  latter ;  that  of  the  plaintiff  will  be  first  considered. 

By  the  6th  section  of  the  act  of  1812,  2  Story,  1260,  the  recorder 
of  land  titles  was  invested  with  the  same  powers,  and  enjoined  to 
perform  the  same  duties,  as  the  board  of  commissioners,  (which  was 
then  dissolved,)  in  relation  to  claims  which  might  be  filed  before  the 
1st  December,  1812 ;  and  the  claims  which  have  been  heretofore  filed, 
but  not  acted  on  by  the  commissioners ;  except  that  all  his  decisions 
shall  be  subject  to  the  revision  of  congress.  He  was  directed  to  re- 
port to  the  commissioner  of  the  land-office,  a  list  of  all  such  claim?, 
with  the  substance  of  the  evidence  in  support  thereof;  his  opinion, 
and  such  remarks  as  he  may  think  proper,  to  be  laid  before  congress 
at  their  next  session.  By  the  act  of  1813,*  the  time  for  filing  claims 
was  extended  to  1st  January,  1814.  2  Story,  1306, 1384-5,2  under 
which  acts  the  recorder  made  the  confirmations  relied  on  by  the 
plaintiff  on  the  1st  November,  1815,  which  was  confirmed  by  the  2d 
section  of  the  act  of  1816.    3  Story,  1604.    But  these  confirmations 

1  2  State,  at  Large,  813.  *  8  lb.  86. 
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cannot  avail  the  plaintiff*  as  a  claimant  under  these  or  any 
[  *  454  ]  other  acts  *  of  congress,  for  the  following  reasons :  1.  That 

the  authority  of  the  recorder  of  land  titles  was,  by  the  ex- 
press terms  of  the  acts  of  1812  and  '13,  confined  to  those  claims  on 
which  the  board  of  commissioners  bad  not  previously  acted ;  from 
which  it  follows,  that  after  the  commissioners  have  made  a  confirma- 
tion of  a  specific  claim,  the  action  of  the  recorder  is  either  merely 
cumulative,  and  so  inoperative,  or,  if  adverse,  merely  void,  as  an  as- 
sumption and  usurpation  of  power,  in  a  case  on  which  he  had  not 
jurisdiction,  and  his  action  must  be  a  mere  nullity.  Here  the  com- 
missioners had  decided  on  the  identical  claim  in  1809*10 ;  congress 
had  made  a  general  confirmation  of  all  the  claims  of  the  then  inhab- 
itants of  St.  Louis,  of  their  title  to  the  common  field  lots  in  1812, 
when  the  defendant  was  an  inhabitant  thereof,  and  in  actual  posses- 
sion of  those  in  controversy ;  and  by  the  act  it  was  provided,  that  it 
should  not  affect  any  confirmed  claims  to  the  same  lands.  Surveys 
were  directed  to  be  made,  plots  thereof  made  out,  and  transmitted  to 
the  general  land-office  and  recorder  of  land  titles.  2  Story,  1257-8. 
As  the  act  directed  no  further  steps  to  be  taken,  the  title  became 
complete,  and  the  recorder  thenceforth  ceased  to  have  any  power 
over  the  confirmed  lots,  save  to  perform  the  ministerial  acts  directed 
by  law  as  the  ordinary  duties  of  his  office.  If  congress  could,  it 
never  did  give  him  any  authority  to  supervise  either  the  acts  of  the 
commissioners  or  the  confirmations  of  the  law. 

2.  We  must,  then,  take  the  defendant  as  one  holding  the  premises 
in  controversy  by  a  grant  from  the  United  States,  and  as  their  gran- 
tee entitled  to  all  the  protection  of  the  laws  appropriate  to  the  case. 
The  unanswerable  reasoning  of  this  court  in  Green  v.  Liter,  the  prin- 
ciples of  law  on  which  it  is  founded,  with  the  admitted  authority  with 
which  it  has  been  received,  save  the  necessity  of  any  reference  to 
any  other  source  for  its  support.  8  Cranch,  244-49.  That  a  grant 
may  be  made  by  a  law,  as  well  as  a  patent  pursuant  to  a  law,  is  un- 
doubted, 6  Cranch,  128 ;  and  a  confirmation  by  a  law,  is  as  fully  to 
all  intents  and  purposes  a  grant,  as  if  it  contained  in  terms  a  grant 
de  novo.  The  plaintiff,  therefore,  is  brought  within  the  two  provis- 
ions of  the  laws ;  that  by  Madame  Chancellier  not  having  filed  her 
claim  within  the  time  limited  by  law,  she  could  not  set  up  any  claim 
under  any  act  of  congress,  or  be  permitted  to  give  any  evidence 
thereof  in  any  court,  against  a  person  having  a  grant  from  the  United 
States,  under  the  confirmation  of  the  commissioners  and  the  act  of 

1812.  The  plaintiff  has  contended,  that  the  act  of  1831  > 
[  *455  ]   has  released  him  "from  these  provisions,  and  all  penalties 

*  4  Stats,  at  Large,  435. 
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imposed  by  any  act  of  congress.  This  act  was  a  supplement 
to  the  Act  of  Confirmation  of  June,  1812,  2  Story,  1257-8,  by  the 
1st  section  of  which  the  titles  of  the  inhabitants  were  confirmed 
according  to  their  private  right  or  rights  in  common  thereto,  as  has 
been  stated  before.  By  the  2d  section,  all  town,  out,  and  common 
field  lots  included  in  the  surveys  therein  directed,  not  rightfully  owned 
or  claimed  by  any  individual  or  held  in  common,  belonging  to  the 
towns  or  villages,  or  reserved  by  the  President  for  military  purposes, 
were  reserved  to  the  towns  and  villages  for  the  support  of  schools. 
In  order  to  ascertain  what  lots  were  owned  or  claimed  by  individuals, 
the  recorder  was,  by  the  8th  section,  empowered  to  act  on  claims 
filed  before  1st  December,  1813,  as  has  been  seen,  and  those  before 
filed  and  undecided.  The  time  for  presenting  such  claims  was 
further  enlarged  by  the  acts  of  April  12,  18,1  1814,  2  Story,  1410, 
1429-30,9  and  certain  confirmations  were  made  by  congress  in  those 
acts.  Under  this  authority  the  recorder  made  his  report,  which  ap- 
pears in  the  3d  voL  State  Papers  —  Public  Lands,  p.  314.  His  pro- 
ceedings were  confirmed  by  the  2d  section  of  the  act  of  April,  1816, 3 
Story,  1604-5.  Then  comes  the  act  of  1831,  the  1st  section  of  which 
enacted :  "  That  the  United  States  do  relinquish  to  the  inhabitants  of 
St  Louis,  &c.,  all  their  right,  title,  and  interest,  to  the  town  or  village 
lots,  out  lots,  common  field  lots,  and  commons  in,  adjoining  or  be- 
longing to  the  towns  and  villages,  confirmed  to  them  respectively,  by 
the.  act  of  1812 ;  to  be  held  by  the  inhabitants  in  full  property,  ac- 
cording to  their  several  rights  therein,  to  be  regulated  Or  disposed  of 
for  the  use  of  the  inhabitants,  according  to  the  laws  of  Missouri." 
By  the  2d  section,  the  United  States  relinquished  their  right,  title, 
and  interest,  in  and  to  the  town,  out,  and  common  field  lots,  in  the 
State  of  Missouri,  reserved  for  schools  by  the  act  of  1812  ;  and  pro- 
vided that  the  same  shall  be  sold  or  disposed  of,  or  regulated  for  the 
same  purposes,  in  such  manner  as  may  be  directed  by  the  legislature 
of  the  State.  4  Story,  2220.  It  is  most  obvious  that  this  act,  so  far 
from  opening  the  confirmation  of  the  commissioners,  in  1809-10, 
and  of  the  act  of  1812,  or  relieving  the  plaintiffs  from  the  effect  there- 
of, is  a  new  confirmation  of  the  private  and  common  rights  of  the 
inhabitants,  and  cannot  aid  the  plaintiff;  the  purposes  of  this  case 
do  not  require  us  to  give  it  any  further  consideration.  For  these 
reasons,  we  feel  constrained  to  come  to  the  same  conclusion  on  this 
record  which  the  court  did  on  the  former ;  the  plaintiff  can  neither 
have  any  benefit  from  any  act  of  congress,  or  give  evidence 
*  of  his  claim  against  the  defendant  claiming  by  grant  from  [  *  456  ] 
the  United  States. 
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The  next  position  of  the  court  in  the  former  case  was,  that  Madame 
Chancellier  having  slept  upon  her  claim  till  1818,  must  be  considered 
as  having  abandoned  it ;  to  which  we  not  only  entirely  assent,  as  this 
point  appeared  then,  but  as  still  clearer  now  by  the  new  evidence. 
It  was  testified  at  the  trial,  that  Madame  Chancellier  had  made  a 
verbal  sale  of  the  two  lots  to  St.  Cyr ;  the  credibility  of  the  witness, 
and  the  weight  of  his  testimony,  were  matters  exclusively  for  the 
jury ;  and  we  cannot  say  that  they  did  not  find  for  the  defendant  on 
that  ground ;  it  was  competent  evidence  conducing  to  prove  that 
fact,  and  if  the  jury  found  the  fact  accordingly,  we  have  only  to  con- 
sider its  consequences.  Assuming,  as  we  must,  that  the  fact  of  such 
sale  is  established,  it  is  immaterial  whether  such  sale  passed  the  title 
or  not ;  it  was,  when  taken  in  connection  with  the  other  circumstances 
of  the  case,  powerful  if  not  conclusive  evidence,  that  she  had  aban- 
doned as  well  the  possession  as  the  right  to  the  lots  in  controversy, 
without  the  intention  to  reclaim  either ;  that  St.  Cyr  took  and  held 
possession  in  good  faith,  and  with  good  faith  purchased  from  Kierse- 
reau  and  Gamache,  which  he  might  lawfully  do  to  complete  his  title. 
If  it  was  a  fact,  then  the  continued  possession  of  St  Cyr  and  the  de- 
fendant, entitled  the  latter  to  all  the  benefit  of  the  Spanish  law  of 
prescription,  whether  of  thirty,  twenty,  or  ten  years,  according  to  the 
rules  laid  down,  as  taken  from  the  Recapilacion  and  Partidae,  in 
White,  68-9.  The  destruction  of  the  common  fence  of  the  common 
field  lots  in  1798-9,  was  a  sufficient  excuse  for  St.  Cyr  or  Choteau 
not  continuing  the  actual  possession  and  cultivation  of  their  lots,  un- 
til the  other  owners  would  join  in  rebuilding  the  fence.  The  change 
of  government  in  1804,  with  the  consequent  uncertainty  of  titles,  was 
a  reason  for  leaving  the  lots  open,  which  ought  not  to  be  overlooked ; 
that  there  was  no  actual  or  intended  abandonment  by  St.  Cyr,  might 
well  have  been  found  by  the  jury,  from  the  judicial  sale  to  Cho- 
teau in  1801,  or  by  him  from  the  sale  to  the  defendant  in  1808.  On 
these  facts,  the  laws  of  Spain  would  consider  the  possession  as  con- 
tinued from  1798  to  1808 ;  and  if  the  opinions  of  this  court  have  any 
bearing  on  the  question  of  possession,  abandonment,  or  legal  pre- 
sumption of  a  rightful  title,  those  to  be  found  in  Green  v.  Liter, 
8  Cranch,  244,  &c.;  Barr  v.  Gfratz,  4  Wheat.  213,  233;  Pr.  Soc  v 

Pawlett,  4  Pet  480, 504-6 ;  Clark  v  Courtney,  5  Pet  354-5 ; 
[  #457  ]   Barclay  v.  Howell,  6  Pet  513 ;  *  United  States  v.  Arredondo, 

lb,  743 ;  Ellicott  v.  Pearl,  10  Pet.  442 ;  Ewing  v.  Burnet, 
11  Pet  51-3 ;  United  States  v.  Mitchell,  9  Pet  734-5,  760 ;  New 
Orleans  v.  The  United  States,  10  Pet  718-19,  &c,  are  most  full  and 
conclusive. 

The  plaintiffs  have  relied  much  on  the  allegation,  that  St  Cyr  took 
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possession  as  the  tenant  of  Madame  Chancellier,  or  her  husband, 
Beauchamp,  1788,  or  under  an  agreement  that  he  should  keep  up  the 
fence  while  he  occupied  the  lots.  The  only  evidence  of  thiB  fact 
wbb  by  her  in  her  testimony,  in  which  she  stated  it  in  general  terms; 
on  her  cross-examination,  she  stated  that  Beauchamp  had  told  her 
so ;  whereupon,  the  court  directed  the  jury  to  reject  her  evidence. 
Whether  the  jury  did  so,  or  not,  is  not  material ;  they  were  not 
bound  to  credit  her;  they  might  not  believe  her;  and  we  cannot 
presume  that  they  did,  or  bold  that  they  ought    11  Pet  50,  51. 

There  is  another  fact  in  evidence,  which  leads  to  the  same  results. 
It  was  testified  at  the  trial,  that  St  Cyr  was  put  into  possession  by 
the  syndic,  pursuant  to  the  village  regulations,  because  the  fence 
had  not  been  kept  up  after  the  death  of  Chancellier.  The  jury  were 
the  judges  of  this  fact ;  and  from  their  finding,  we  must  presume 
that  it  was  proved,  and  hold  the  law  to  be  accordingly ;  that  no  taint 
of  bad  faith  can  attach  to  the  conduct  of  St  Cyr,  by  any  notice  he 
may  have  had  of  the  title  or  claim  of  Madame  Chancellier ;  it  was 
consistent  with  her  title,  that  she  should  hold  it  by  the  established 
village  tenure,  subject  to  the  municipal  regulations,  which  were  au- 
thorized by  the  laws,  usages,  and  customs  of  the  country  and  place. 
It  is  evident  that  the  law  which  gave  a  title  in  fee  to  a  village  lot,  by 
a  continued  residence  of  four  years  in  a  house,  neither  did  or  could 
apply  to  a  common  field  lot,  used  only  for  cultivation  or  pasturage, 
the  owner  of  which  could  derive  no  advantage  from  his  mere  right 
of  property,  if  the  adjoining  owners  did  not  keep  the  common  fence 
in  repair,  or  pay  the  syndic  for  doing  it.  That  such  regulations 
were  authorized  by  the  written  law  of  Spain,  in  royal  orders,  and  by 
the  unwritten  law  of  use,  custom,  and/«ero,  has  been  seen ;  and  that 
such  usages  and  customs  were  valid ;  that  local  usage  and  custom, 
in  relation  to  municipal  regulations,  was  not  the  law  of  the  villages 
only,  but  of  the  metropolis  of  the  province,  and  equally  binding  as 
the  local  law,  is  clearly  established  by  the  able  and  unanimous  opin- 
ion of  this  court,  in  New  Orleans  v.  The  United  States,  10  Pet. 
712,  716,  724,  730,  731. 

Another  principle  laid  down  by  the  court  in  the  former 
ease,  *  meets  our  entire  approbation,  "that  the  justice  and  [  *458  ] 
law  of  the  case,  growing  out  of  such  a  length  of  possession, 
are  so  manifestly  with  the  judgment  in  the  court  below,  if  we  look 
at  the  whole  evidence  on  the  record,  that  we  feel  disposed  to  give 
the  most  favorable  interpretations  to  the  instructions  of  the  court." 
6  Pet  772. 

There  remains  but  one  other  point  on  which  the  court  gave  their 
opinion  in  the  former  case,  which  was  then  made  by  the  plaintiff's 
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counsel  in  their  argument,  and  has  been  strongly  urged  in  this  case, 
that  the  confirmation  of  the  commissioners  enured  to  plaintiffs  use. 

The  reasons  assigned  for  this  position  are,  that  the  only  object  of 
the  acts  of  congress  being  to  ascertain  what  property  had  been  ac- 
quired by  individuals  before  the  cession,  the  commissioners  were  to 
act  only  on  original  claims,  and  by  confirming  the  right  of  the  origi- 
nal owner,  to  leave  the  derivative  right  under  him  entirely  open  be- 
tween adverse  claimants*  The  court  were  before  of  opinion  that 
this  view  of  the  case  could  not  be  sustained ;  and  we  are  now  of 
opinion  that  it  is  inconsistent  with  all  the  acts  of  congress  which 
have  organized  boards  of  commissioners  for  adjusting  land  tides,  the 
proceedings  of  the  board,  and  the  laws  which  have  confirmed  them. 

By  these  laws  it  is  provided,  that  the  original  grant  shall  be  re- 
corded ;  but  all  other  conveyances  and  deeds  shall  be  deposited  with 
the  register  or  recorder  of  deeds,  to  be  by  them  laid  before  the  com- 
missioners. Vide  2  Story,  967,  968.  The  same  provision  is  con- 
tained in  the  numerous  laws  on  this  subject,  which  are  noticed  and 
reviewed  in  the  opinions  of  this  court,  12  Wheat.  525  to  543 ;  6  Pet. 
718,  &c. ;  7  Pet  89,  90,  &c.,  showing  that  this  distinction  between 
the  evidence  of  original  and  derivative  rights  to  land,  has  been  uni- 
formly observed  by  congress,  and  the  court  The  confirmations  of 
the  commissioners  in  the  present  case  are  to  the  person  who  made 
and  proved  his  claim  before  them ;  and  from  the  reports  of  all  the 
boards,  as  published  in  the  state  papers,  Public  Lands,  vol.  3,  passim, 
it  has  been  uniformly  done ;  and  the  acts  of  congress  confirming 
them,  have  been  in  general  terms  of  reference  to  such  reports.  Vide 
2  Story,  1410,  1430 ;  3  Story,  1604.  It  would  defeat  the  whole  ob* 
ject  of  these  laws,  and  introduce  infinite  public  mischief  were  we  to 
decide  that  the  confirmations  by  the  commissioners  and  congress, 
made  expressly  to  those  who  claim  by  derivative  titles,  did  not  operate 
to  their  own  use. 

It  has  been  seen  that  the  confirmation  of  titles  to  village  lots  in 
Missouri,  2  Story,  1257, 1258,  is,  in  express  terms,  "  to  the 
[  *459  ]  inhabitants  *of  the  village,"  according  to  their  u  several 
right  or  rights  in  common  thereto.9'  So  in  the  act  of  1831, 
the  lots  confirmed  by  the  act  of  1812,  are  "  to  be  held  by  the  inhabi- 
tants of  the  said  towns  and  villages  in  full  property,  according  to 
their  several  rights  therein."  These  laws  necessarily  admit  of  but 
one  construction ;  and  if  we  regard  their  terms,  the  object  manifest 
on  their  face,  and  the  effects  evidently  intended  by  congress,  the  po- 
sition of  the  plaintiff's  counsel  is  utterly  untenable. 

We  now  proceed  to  consider  the  instructions  asked  by  the  plain- 
tiff, and  refused  by  the  court,  as  well  as  those  given  as  modifications 
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of  those  asked  by  plaintiff,  and  those  given  by  the  court  on  the 
prayer  of  the  defendant. 
Plaintiffs  instructions. 

1.  That  the  sale,  partition,  and  final  decree,  relative  to  the  estate 
of  Chancellier,  established  the  title  of  his  wife  to  the  premises  in 
controversy,  which  the  court  refused;  but  instructed  the  jury,  that 
they  passed  the  title  thereto,  such  aB  it  was,  vested  in  Chancellier,  to 
her ;  to  which  we  think  there  can  be  no  well-founded  objection,  as 
no  law  was  produced  by  which  such  a  decree  could  operate  as  a  new 
grant  of  a  right  of  property  to  the  vendee.  If  none  existed  in  the 
person  as  whose  estate  it  was  so  sold,  it  was  a  transfer  of  an  existing 
title,  and  not  in  its  nature  or  effect  an  original  grant. 

2.  That,  independent  of  the  title  of  Kiersereau  and  Gamache, 
there  was  sufficient  evidence  before  the  jury  to  establish  a  title  by 
prescription  in  Chancellier  and  his  heirs;  which  instruction  could 
not  be  given  without  usurping  the  province  of  the  jury  to  decide  on 
the  sufficiency  of  the  evidence.  9  Pet.  445.  No  instruction  was 
asked  as  to  its  competency ;  and  the  one  asked  was,  therefore,  prop- 
erly refused. 

3.  That  St  Cyr  took  no  title  by  prescription.  This  was  a  mixed 
question  of  law  and  fact ;  to  have  given  such  instruction,  would 
have  been  an  assumption  by  the  court,  that  there  was  no  such  fact 
leg-illy  inferable  from  the  evidence,  which  would  have  brought  St 
Cyr  within  the  law  of  prescription.  There  was  not  only  evidence 
of  puch  facts  given  to  the  jury,  but  from  their  finding,  we  must  take 
thf  parol  sale  by  Madame  Chancellier  to  him,  the  usage  and  custom 
of  the  village,  to  authorize  the  syndic  to  put  him  in  possession ; 
and  that  he  was,  pursuant  thereto,  so  put  into  possession,  to  be 
facts  which  would  give  to  his  possession  the  protection  of  prescrip- 
tion. 

*  4.  If  the  jury  are  of  opinion  that  St  Cyr  had  notice  of  [  *  460  ] 
the  sale  to  Madame  Chancellier,  his  possession  could  not 
be  adverse,  or  an  estate  in  him  by  prescription.  If  St  Cyr  pur- 
chased from  her,  or  was  put  into  possession  of  the  lots  on  account 
of  her  default  in  not  repairing  the  fence,  a  notice  of  her  claim  was 
a  matter  of  course,  and  could  not  impair  his  right  by  possession,  or 
the  subsequent  purchase  from  Kiersereau  and  Gamache. 

5.  That  if  St  Cyr  was  a  purchaser  at  the  sale  of  Chancellier's 
estate,  or  put  his  name  or  mark  as  such  on  the  margin  thereof,  these 
facts  are  primd  facie  evidence  that  he  had  notice  of  her  title ;  to 
which  the  court  answered,  that  this  was  proper  evidence  for  the  jury 
to  consider,  in  deciding  whether  he  had  notice,  and  refused  the  in- 
struction as  asked ;  which,  we  think,  was  correct    But  on  the  facts 
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referred  to  tinder  the  third  instruction,  notice  was  wholly  ii 
as  it  could  not  taint  his  purchase  with  fraud. 

6.  That  the  deed  from  Kiersereau  to  St.  Cyr,  in  1793,  who  had 
before  conveyed  to  Chancellier,  by  deed  on  record,  conveyed  nothing 
to  him,  and  that  the  penalties  of  the  crime  of  estellionato,  by  the 
Spanish  law,  were  thereby  incurred.  7.  The  same  objection  is  made 
to  the  deed  of  Si  Cyr  to  Gamache ;  and  8.  That  the  deed  purported 
to  be  a  deed  of  Joseph,  and  was  signed  Batis  Gamache  X  his  marie. 

The  foregoing  facts  fully  justify  the  court,  in  their  refusing  such 
instruction  as  to  the  effect  of  both  deeds;  and  as  to  the  deed  from 
Gamache,  the  only  question  was  one  of  identity  and  fact  for  the  jury; 
which  reasons  equally  apply  to  the  8th,  9th,  and  10th  instructions. 

11.  That  the  sale  by  the  syndic  of  St  Cyr's  property,  was  no  evi- 
dence of  his  title  to  the  lots,  or  that  such  sale  was  made.  The  first 
part  of  this  instruction  was  given,  and  properly,  for  the  reasons  given 
in  the  first  instruction  ;  the  latter  part  was  properly  refused,  because 
the  proceeding  was  a  judicial  one  of  record,  which  is,  per  se>  evi- 
dence of  the  facte  set  forth  and  cannot  now  be  called  in  question. 
8  Pet  308,  310. 

12, 13,  and  16.  These  instructions  depend  on  the  facts  of  the  case, 
and  could  not  have  been  given  without  interfering  with  the  province 
of  the  jury ;  the  court  charged  favorably  to  the  plaintiff  in  part  of 
the  12th  and  16th,  that  defendant  had  shown  no  title  or  bar  to  the 
plaintiff  under  the  act  of  limitation. 

14,  15,  and  17.     These  instructions  were  founded  on 
[  *  461  ]  the  official  *  situation  of  the  defendant  before  alluded  to, 
and  were  properly  refused  under  the  decision  of  the  court 
in  the  former  case. 

The  18th  instruction  is  founded  on  the  act  of  1831,  before  noticed, 
which,  for  the  reasons  heretofore  given,  could  not  avail  the  plaintiff; 
and  he  cannot  complain  of  the  refusal  of  the  court  to  give  it  as  asked, 
as  they  did  instruct  the  jury  that  no  penal  effect  resulted  from  any 
act  of  congress  which  bars  or  stands  in  the  way  of  plaintiff's  recovery, 
though  it  would  have  been  good  ground  of  an  exception  by  the  da* 
fendant,  had  a  verdict  been  found  against  him. 

The  19th,  20th,  and  21st  instructions,  depended  on  the  court  as- 
suming that  the  facts  relied  on  by  the  plaintiff  were  established  by 
the  evidence,  and  taking  from  the  jury  the  right  of  deciding  what 
facts  were  proved ;  the  court  were,  therefore,  right  in  refusing  to  in- 
struct as  requested.  The  instructions  asked  by  the  defendant,  and 
given  by  the  court,  were  founded  on  the  evidence  in  the  cause  relating 
to  the  possession  of  St  Cyr,  and  those  claiming  under  him,  and  the 
eonsequent  right  of  the  defendant  by  preseriotion,  as  a  bar  to  the 
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plaintiff's  right  of  recovery.  We  think  they  were  fully  justified  by 
the  evidence,  especially  with  the  qualifications  laid  down  by  the 
court  as  to  the  nature  of  such  possession,  and  of  the  title  under  which 
it  was  held,  as  appears  in  their  further  instruction  to  the  jury.  "  That 
the  possession  mentioned  must  be  an  open  and  notorious  possession, 
and  that  if  they  should  find  such  possession,  it  gave  title  under  and 
according  to  the  Spanish  or  civil  law,  which  was  in  force  in  Upper 
Louisiana  at  the  date  of  the  treaty  by  which  Louisiana  was  acquired 
by  the  United  States,  and  remained  in  farce  and  unabrogated  by  any 
law  of  the  district  of  Louisiana  or  of  Missouri,  down  to  a  period  aa 
late  as  October,  1818..  That  the  possession  of  ten  or  thirty  years 
would  give  a  title,  the  one  period  or  the  other,  according  to  the  cir* 
oumstances  under  which  the  possession  was  obtained.  That  the  ten 
years'  possession,  which  would  give  a  prescriptive  title,  must  be  a 
possession  under  a  purchase  made  in  good  faith,  and  where  the  pur- 
chaser believed  that  the  person  of  whom  he  purchased  had  a  good 
title,  and  where  the  owner  of  the  title  prescribed  against  resided  in 
the  same  country  during  the  said  ten  years.  That  if  the  jury  believe 
from  the  evidence  that  the  possession  of  St  Cyr,  under  whom  the 
defendant  claims,  was  obtained  under  a  purchase  made  by  him  in 
good  faith,  and  under  the  belief  that  the  persons  of  whom  he  pur* 
chased  bad  a  good  title,  and  that  the  possession  of  Choteau,  under 
whom  the  defendant  claims,  was  obtained  in  like  manner 
and  *  under  a  purchase  made  with  the  like  belief,  and  that  [  *462  } 
they  had  the  possession  mentioned  in  the  second  instruction 
asked  for  on  the  part  of  the  defendant,  and  that  the  said  Marie  Louise 
was  in  the  country  during  the  said  ten  years,  the  plaintiff  cannot 
recover  in  this  action*" 

And  further  instructed  the  jury  in  relation  to  the  possession  men- 
tioned in  the  third  instruction  asked  for  on  the  part  of  the  defendants 
"  that  to  make  the  possession  there  mentioned  a  bar  to  the  plaintiff's 
recovery  in  the  present  action,  the  possession  of  the  defendant  must 
have  been  obtained  under  a  purchase,  where  he  believed  that  the 
person  of  whom  he  purchased  had  a  good  title,  and  that  the  said 
Marie  Louise  was  in  the  country  during  the  said  ten  years,  which, 
unless  the  jury  believe,  they  cannot  find  for  the  defendant  upon  such 
possession* 

These  rules  appear  to  be  in  conformity  with  the  laws  of  Spain,  as 
extracted  from  the  books  of  established  authority  in  Mr.  White's 
Compilation,  pp.  68  to  71 ;  and  this  court  has  never  laid  down  stricter 
or  perhaps  as  strict  ones,  on  questions  of  prescription,  which  they 
have  decided  according  to  the  rules  of  the  common  law. 

To  the  remaining  instructions  no  exception  appears  to  have  been 
vol.  xii.  67 
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taken,  and  cannot,  therefore,  be  considered;  they  were  made  the 
subject  of  a  motion  for  a  new  trial,  and  are  not  cognizable  in  error. 
The  judgment  of  the  court  below  is  consequently  affirmed,  with 

costs. 

Catron,  J.  The  plaintiff  moved  the  court  to  instruct  the  jury  as 
follows :  — 

1.  That  there  is  evidence  before  the  jury  of  the  possession  and  title 
of  Rene  Kiersereau,  and  Jno.  B.  Gamache,  as  absolute  owners  and 
proprietors  of  the  two  forty  arpent  lots  described  in  the  declaration. 

That  there  is  evidence  before  the  jury  of  the  possession  and  title 
of  Louis  Chancellier,  as  owner  and  proprietor  of  the  two  forty  arpent 
lots  in  question,  as  assignee  of  said  Rene  Kiersereau,  and  said  J.  B. 
Gamache,  respectively. 

That  there  is  evidence  of  the  actual  possession,  after  the  death  of 
said  Louis  Chancellier,  by  his  widow,  said  Marie  Louise,  of  said 
two  forty  arpent  lots,  claiming  the  same  as  absolute  owner  thereof. 

That  the  plaintiff  has  established  his  title  as  assignee  of 
[  *  463  ]  Marie  *  Louise  Chancellier,  to  the  estate  and  interest  vested 
in  her  and  her  heirs,  in  and  to  the  two  forty  arpents  in. 
question* 

That  the  deed  given  in  evidence  by  plaintiff  from  Auguste  Ga- 
mache to  Bazil  Laroque  and  Marie  Louise,  his  wife,  enures  to  the 
benefit  of  the  plaintiff 

That  if  the  jury  shall  be  of  opinion,  from  the  evidence,  that  Hya- 
cinth St  Cyr  originally  obtained  possession  of  the  lots  in  question, 
as  tenant  of  Marie  Louise,  the  widow  of  Louis  Chancellier,  or  by 
virtue  of  a  permission  to  occupy  and  cultivate,  given  to  said  St.  Cyr 
by  the  syndic  of  the  village  of  St.  Louis,  the  possession  of  St  Cyr  so 
obtained  shall  be  taken  by  the  jury  as  in  law  the  possession  of  said 
Marie  Louise. 

That  the  confirmations  of  the  board  of  commissioners,  on  23d  Jul}, 
1810,  of  which  the  defendant  was  a  member,  could  at  most  only 
operate*  as  a  quitclaim  by  the  United  States  in  favor  of  the  original 
grantees,  and  could  not  decide  the  question  of  derivative  title  under 
said  original  grantees* 

That  the  mere  fact  of  the  land  described  in  the  confirmation  to 
Cboteau,  and  the  land  described  in  the  confirmation  given  in  evidence 
by  the  plaintiff,  and  the  declaration,  being  identical,  does  not  entitle 
the  defendant  to  a  verdict  in  his  favor. 

That  no  forfeiture  or  disqualification  has  accrued  against  Madame 
Marie  Louise,  the  widow  of  Louis  Chancellier,  or  against  her  assigns, 
under  any  act  of  congress,  whereby  she  or  they  are  barred  from  as* 
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•erting  their  legal  and  equitable  rights  to  the  lots  in  question  before 
this  court 

Which  instructions  were  given  by  the  court 

Instructions  asked  by  the  plaintiff,  and  partly  refused  by  the  court 

1.  That  the  sale  and  partition,  and  final  decree,  of  which  duly  cer- 
tified copies  have  been  given  in  evidence  by  the  plaintiff,  establish 
the  title  of  the  widow  of  Louis  Chancellier,  Madame  Marie  Louise 
Deschamps,  and  her  heirs,  to  the  land  described  in  said  sale  and  par* 
tition,  as  sold  and  allotted  to  her,  part  of  which  said  land  consists  of 
the  two  arpents  by  forty  in  the  declaration  described,  bounded  by 
Bisou,  on  the  one  side,  and  by  J.  B.  Bequette,  on  the  other. 

2.  That  independently  of  the  title  of  Rene  Kierseau,  and  J.  B.  Ga- 
mache,  there  would  be  sufficient  evidence  before  the  jury  to  establish 
a  title  by  prescription  in  Louis  Chancellier  and  his  heirs,  and  Marie 
Louise,  his  widow,  and  her  heirs,  to  the  two  forty  arpents  described 
in  the  declaration. 

3.  *  That  Hyacinth  St  Cyr  took  no  title  by  prescription  in  [  *  464  ] 
and  to  said  lots. 

4.  That  if  the  jury  shall  be  of  opinion  that  Hyacinth  St  Cyr* bad 
notice  of  the  sale  of  said  lots  to  Marie  Louise,  by  the  proper  Spanish 
authority,  as  given  in  evidence  by  the  plaintiff,  the  possession  of  said 
Hyacinth  St  Cyr  of  said  arpents  was  not  such  as  could  be  adverse 
to  Marie  Louise,  or  could  create  an  estate  by  prescription  in  favor  of 
■aid  St  Cyr. 

5.  That  if  the  jury  shall  be  of  opinion,  from  the  evidence,  that  St 
Cyr  was  a  purchaser  at  the  public  sale  of  the  property  of  Louis  Chan- 
cellier, or  signed  his  name,  or  made  his  mark  as  purchaser  on  the 
margin  of  said  sale,  these  facts  are  primd  facie  evidence  that  said  St 
Cyr  had  notice  of  the  title  of  said  Marie  Louise,  as  purchaser,  at  said 
sale  of  the  lots  therein  described,  as  sold  to  her. 

6.  That  the  deeds  given  in  evidence  by  defendant  to  Rene  Kier- 
sereau,  bearing  date  the  23d  of  October,  1793,  conveyed  nothing  to 
St  Cyr,  being  made  by  a  person  out  of  possession,  and  whose  con- 
veyance  for  the  same  land  to  another  person,  to  Chancellier,  was 
upon  record,  and  who,  therefore,  was  guilty  of  the  crime  of  "  Estelli- 
onato,"  punishable  by  fine  and  banishment  by  the  Spanish  law,  then 
in  force. 

7.  That  the  deed  given  in  evidence  by  defendant  from  Joseph  Ga- 
mache  to  Hyacinth  St  Cyr,  dated  23d  October,  1793,  is  void  on  the 
ground  of  "  Estellionato  "  in  Batis  Gamache,  supposing  that  he  made 
the  deed ;  2d,  on  the  ground  of  uncertainty  in  the  deed  itself,  in  this, 
that  it  purports  to  be  a  deed  of  Joseph  Gamache,  and  is  signed  Batis 
Gamache,  H  his  mark. 
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8.  That  Auguste  Choteau  took  no  estate  by  prescription  in  either 
of  said  forty  arpent  lots  ia  question, 

9.  That  there  is  no  evidence  of  possession  whatever,  adverse  or 
Otherwise,  by  Auguste  Choteau,  of  said  two  forty  arpent  lots,  or  any 
part  thereof. 

10.  That  if  the  jury  shall  be  of  opinion,  from  the  evidence  before 
thorn,  that  the  said  Augusts  Choteau  had  notice  of  the  public  sale 
of  said  lots  to  Madame  Marie  Louise  Chaneellier,  his  possession  or 
claim  to  said  lots  under  Hyacinth  St  Cyr  is  fraudulent  and  void  as 
against  said  Marie  Louise,  and  her  heirs  and  assigns. 

11.  That  the  certified  copy  of  the  proceedings  and  sale  by  the  syn- 
dic, in  the  matter  of  Hyacinth  St  Cyr,  a  bankrupt,  is  not  evidence 

either  of  St  Cyr5*  title  to  either  of  the  lots  in  question,  or 
[  *  465  ]  that  *  the  same  were  sold  by  said  syndic  to  said  Augusta 
Choteau,  as  part  of  said  St  Cyr's  property. 

12.  That  the  defendant  has  shown  no  title  by  prescription  under 
the  Spanish  or  civil  law,  or  by  the  statutes  of  limitation,  (in  bar  of 
plaintiff,)  under  the  Anglo-American  laws,  to  the  lots  in  question. 

13.  That  the  title  of  the  defendant,  as  assignee  of  Auguste  Cho- 
teau, is  vitiated  by  the  fraud  which  vitiates  the  title  of  Choteau  and 
of  St  Cyr. 

14  That  the  deed  from  Auguste  Choteau  and  wife,  to  Lucas,  of 
the  lots  in  question,  dated  11th  January,  1806,  is  void  for  fraud, 
if,  in  opinion  of  jury,  it  was  a  sale  and  conveyance  to  Lucas  of  a 
claim  and  interest  pending  before  said  Lucas  himself  for  adjudication. 

15.  That  if,  in  the  opinion  of  the  jury,  the  claim  was  pending  be- 
fore Lucas,  as  commissioner,  when  he  bought  it,  the  adjudication  or 
confirmation  of  it  on  the  23d  July,  1810,  by  the  board  of  commission- 
ers, of  which  Lucas  was  a  member,  is  fraudulent  and  void  at  law 
and  in  equity. 

16.  That  neither  the  statute  of  limitations,  nor  the  Spanish  law  of 
prescription,  can  avail  the  defendant,  Lucas,  independently  of  the 
possession  of  St  Cyr  and  Choteau. 

17.  That  the  orders  of  survey  given  in  evidence  by  the  defendant, 
and  made  by  himself  and  his  two  colleagues  in  favor  of  Auguste 
Choteau,  bearing  date  June  10th,  1811,  was  fraudulent  and  void,  if 
the  jury  shall  be  of  opinion, from  the  evidence,  that  the  claims  therein 
ordered  to  be  surveyed  had  been  sold  to  said  defendant  by  said  Cho- 
teau, previous  to  the  date  of  s*id  order,  and  while  said  claims  were 
pending  for  adjudication  before  said  defendant,  as  member  of  the 
board  of  commissioners  in  said  order  mentioned. 

18.  Thai  if  any  penal  effect  resulted  from  any  act  of  congress  to 
Madame  Chaneellier  and  her  assigns,  or  to  the  legal  representatives 
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of  Rene  Kiersertan  add  J.  B.  Gamache,  the  *et  of  congress  of  Jan- 
uary, 1831,  entitled,  u  An  act  farther  supplemental  to  the  act,  entitled, 
an  act  making  further  provisions  for  settling  the  claims  to  lands  in 
the  territory  of  Missouri,  passed  the  thirteenth  day  of  June,  one  thou- 
sand eight  hundred  and  twelve,"  remits  the  parties  to  their  original 
aad  equitable  rights  and  titles,  as  if  no  such  penal  act  had  ever  been 
in  force. 

19.  That  upon  the  case  made  by  the  plaintiff,  he  is  entitled  to  a 
verdict  for  all  that  part  of  the  two  forty  arpent  lots  in  qoes* 

lion,  *  situated  west  of  Seventh  street,  in  St  Louis,  and  all  [  *  466  ] 
the  lots  east  of  Seventh  street,  according  to  the  admissions 
of  defendant  as  above. 

20.  That  in  this  case  there  is  no  law  or  binding  ordinance  of  the 
Spanish  government  by  which  Madame  Chancellier,  and  those  claim* 
ing  upder  her,  could  be  deprived,  according  to  the  state  of  the  evi- 
dence in  this  case,  of  whatever  title  she  acquired  to  the  land  in 
question  under  the  purchase  made  of  it  by  her  as  the  property  of  her 
husband. 

21.  That  if  the  jury  believes,  from  the  evidence,  that  St.  Cyr  ceased 
to  cultivate  and  be  in  actual  possession  of  the  premises  in  dispute 
from  1797  or  1798,  prescription  ceased  to  run  in  bis  favor,  and  that 
of  those  who  claim  under  him  from  that  time. 

Which  instructions  the  court  refused  to  give,  but  instructed  the 
jury  in  relation  to  the.  matter  referred  to  in  the  first  instruction  above 
refused :  "  that  the  sale  and  partition,  and  final  decree,  the  record  of 
which  certified  copies  have  been  given  in  evidence  by  the  plaintiff, 
did  pass  the  title  of  Louis  Chancellier,  mentioned  in  said  proceed- 
ings of  sale,  such  as  it  was  at  the  time  of  his  death,  or  such  as  it  was 
in  his  heirs  at  the  time  of  said  sale  to  Madame  Marie  Louise,  his 
widow,  mentioned  in  said  proceedings,  and  her  heirs,  to  the  lands  de- 
scribed in  said  record  of  sale  and  partition,  as  sold  and  allotted  to  her. 

And  further  instructed  the  jury  in  relation  to  the  matters  mentioned 
in  the  fifth  instruction  above  refused:  ".  That  if  the  jury  should  be  of 
opinion  that  St  Cyr,  under  whom  the  defendant  claims,  was  a  pur- 
chaser at  said  public  sale  of  the  property  of  said  Louis  Chancellier, 
or  did  sign  his  name,  or  make  his  mark,  on  the  margin  of  the  record 
of  said  sale,  these  facts,  or  either  of  them,  is  evidence  proper  for  them 
to  consider  in  ascertaining  whether  said  St  Cyr  had  notice  of  the 
said  title  of  said  Marie  Louise,  as  purchaser  at  the  said  sale  of  the 
lots  described  in  the  record  thereof  as  sold  to  her." 

And  further  instructed  the  jury,  in  relation  to  the  matters  referred 
to  in  the  eleventh  instruction  above  refused  :  "  That  the  certified  copy 
of  the  proceedings  aad  sale  by  the  syndic,  of  the  property  and  estate 

67  • 
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of  St  Cyr,  as  a  bankrupt,  was  not  evidence  of  a  title  to  said  St.  Cyr 
to  the  lots  in  question,  or  either  of  them/' 

And  further  instructed  the  jury,  in  relation  to  the  matters  referred 
to  in  the  twelfth  instruction  above  refused,  and  to  the  statutes  of 
limitation  referred  to  in  that  refused  instruction :  "  That  the 
[  *  467  ]  defendant  *  had  shown  no  title  to  the  lots  in  question,  nor 
any  bar  to  the  plaintiff's  recovery  under  any  statute  or  stat- 
utes of  limitation." 

And  further  instructed  the  jury,  in  relation  to  the  matters  referred 
to  in  the  sixteenth  instruction  above  refused,  "  that  the  statute  of 
limitations  could  not  avail  the  defendant,  Lucas,  either  with  or  inde- 
pendent of  the  possession  of  St.  Cyr." 

And  further  instructed  the  jury,  in  relation  to  the  matters  referred 
to  in  the  eighteenth  instruction  above  refused,  M  that  although  the 
act  of  congress  of  January,  1831,  referred  to  in  said  refused  instruc- 
tion last  mentioned,  does  not  remit  the  penalties  as  in  that  refused 
instruction  is  supposed  by  the  plaintiff,  yet  that  in  fact  no  penal 
effect  results  from  any  act  of  congress  which  bars  or  stands  in  the 
way  of  plaintiff's  recovery  in  the  present  action ;  or  which  in  any 
manner  affects  his  title  or  evidence  of  title,  under  or  to  be  derived 
from  said  acts,  or  any  of  them,  under  the  admissions  of  the  parties  in 
the  present  case." 

The  first  instruction  refused  could  not  be  given  in  the  form  it  was 
asked,  because  it  would  have  concluded  the  cause  as  to  fact  and  law. 
The  explanations  given  by  the  court  were  proper. 

The  second  and  third  asked  the  court  to  pronounce  on  the  facts. 

The  fourth  asked  the  court  to  declare,  that  if  St.  Cyr  had  notice 
of  Madame  Chancellier's  purchase,  his  title  could  not  be  confirmed 
by  prescription.  St  Cyr,  and  those  claiming  under  him,  could  have 
prescribed  notwithstanding  such  knowledge,  had  the  possession  been 
continued  a  sufficient  length  of  time.  On  this  point,  the  charge  of 
the  district  judge,  in  response  to  the  instructions  asked  by  the  defend- 
ant, is  substantially  accurate. 

The  explanation  of  the  fifth  instruction  asked  is  highly  favorable 
to  the  plaintiff. 

The  sixth  asked  the  court  to  instruct  the  jury  that  Kiersereau  was 
not  in  possession  when  he  made  the  deed,  and  therefore  it  was  void. 
If  St.  Cyr  was  in  lawful  possession  for  himself,  no  forfeiture  could 
follow  by  the  conveyance  to  him ;  and  this  depended  on  the  fact 
whether  St  Cyr  was  lawfully  in  possession.  How  the  civil  law  was 
in  1793,  in  cases  of  conveyances,  where  the  lands  were  claimed  and 
holden  in  actual  possession,  adversely  to  the  grantor  and  grantee  at 
the  time  the  deed  was  made,  is  immaterial,  and  is  not  decided. 
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The  seventh,  eighth,  and  ninth  instructions  asked,  propose  to  re- 
fer to  the  court  for  decision  questions  of  fact  pertaining  to  the 
jury. 

•  The  tenth  assumes  that  Choteau's  possession  was  void,  [  *  468  ] 
if  he  had  notice  of  the  sale  to  Madame  Chancellier.  This 
by  no  means  follows.  He  might  have  possessed  in  good  faith  not- 
withstanding, of  which  the  jury  were  to  judge.  But  if  the  posses- 
sion was  in  bad  faith,  still,  its  continuance  for  thirty  years  by 
Choteau  and  those  from  whom  be  derived  it,  and  tfre  subsequent 
continuance  thereof  by  Lucas,  would  have  authorized  the  prescrip- 
tion. 

The  eleventh  and  twelfth  instructions  asked  were  given;  and 
the  thirteenth  asked  the  court  to  charge  on  the  fact,  and  to  declare 
to  the  jury  there  was  fraud ;  a  principal  matter  they  were  called  on 
to  try. 

The  fourteenth,  fifteenth,  and  seventeenth  instructions  are  the  same 
that  were  in  the  cause  previously  before  this  court ;  when  it  was 
decided  that  Lucas  could  purchase  under  the  circumstances  indi- 
cated. The  point  is  not  deemed  open  to  investigation ;  such  is  the 
opinion  of  my  brethren  who  decided  that  cause,  and  with  which  I 
concur. 

The  sixteenth  asks  a  charge  on  the  fact  how  Lucas  held  posses- 
sion, and  the  length  of  its  continuance,  and  was  properly  refused. 

The  eighteenth  was  correctly  explained  by  the  district  court. 

The  nineteenth  proposes,  in  effect,  that  the  cause  be  decided  by 
the  court  Qad  the  instruction  been  given,  it  would  have  withdrawn 
from  the  jury  the  determination  of  the  facts. 

To  the  twentieth,  it  may  be  answered,  that,  by  the  laws  of  Spain, 
Madame  Chancellier's  title  might  have  been  prescribed  against. 

The  twenty-first  is  correctly  answered  by  the  district  court  The 
judge  said  to  the  jury :  "  That  if  they  should  find  from  the  evidence 
that  said  St  Cyr  took  possession,  or  was  in  possession  of  the  lands 
in  controversy,  or  any  of  them,  under  said  Marie  Louise,  or  as  her 
tenant,  his  possession  so  taken  or  held  would  be  the  possession  of 
the  said  Marie  Louise ;  and  would  not  be  a  possession  in  St  Cyr, 
available  by  him  or  those  claiming  under  him,  under  the  law  of  pre- 
scription mentioned.  But  that,  if  the  jury  should  be  of  opinion  that 
said  St  Cyr  came  to  the  possession  of  the  land  in  controversy,  not 
as  the  tenant  of  the  said  Marie  Louise,  or  under  her,  but  under  a 
claim  and  title  adverse  to  her,  such  adverse  claim  and  possession 
would  constitute  a  possession,  upon  which  a  prescription,  by  the 
Spanish  or  civil  law  referred  to  and  then  in  force,  would  begin  to  run 
in  favor  of  him,  and  those  claiming  under  him,  if  such  possession 
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was  actual,  open,  and  notorious ;  and  that  such  possession 
[  *  469  ]  bo  commenced  •  would  constitute  and  preserve  to  said  St 
Cyr,  his  heirs  or  assigns,  a  possession  available  under  the 
law  of  prescription  referred  to;  notwithstanding  said  St.  Cyr,  or 
those  deriving  title  from  him,  should  leave  the  actual  possession,  or 
cease  to  occupy  and  cultivate,  if  that  abandonment  of  the  actual  pos- 
session, occupancy,  or  cultivation,  was  with  the  intention  to  return, 
and  without  any  mental  abandonment  of  the  possession." 

Instructions  asked  by  the  defendant,  and  given  by  the  court :  — 

1.  "  That  if  the  jury  find  from  the  evidence  that  Hyacinth  St  Cyr, 
and  those  lawfully  claiming  under  him,  have  possessed  the  two 
arpents  by  forty,  surveyed  for  Gamache  and  Kiersereau,  without  in- 
terruption, and  with  claim  of  title  for  thirty  years  consecutively, 
prior  to  October,  1818,  the  plaintiff  is  not  entitled  to  recover  in  this 
action. 

2.  "  If  tile  jury  find  from  the  evidence  that  Hyacinth  St  Cyr, 
and  those  lawfully  claiming  under  him,  possessed  the  two  lots  in  the 
declaration  mentioned,  for  ten  years  consecutively,  prior  to  and  until 
the  23d  day  of  July,  1810,  and  the  lands  confirmed  to  Auguste  Cho- 
teau  on  that  day,  are  the  same  lands  in  the  declaration  mentioned, 
the  plaintiff  cannot  recover  in  this  action. 

•  3.  "  If  the  jury  find  from  the  evidence  that  the  defendant  possessed 
the  lots  of  land  in  the  declaration  mentioned  for  ten  years  consecu- 
tively, prior  to  the  1st  of  October,  1818,  the  plaintiff  cannot  recover 
in  this  action." 

Which  instructions  the  court  gave -to  the  jury,  with  the  further 
instruction  :  "  That  the  possession  mentioned  must  be  an  open  and 
notorious  possession  ;  and  that  if  they  should  find  such  possession, 
It  gave  title  under  and  according  to  the  Spanish  or  civil  law,  which 
was  in  force  in  Upper  Louisiana  at  the  date  of  the  treaty,  by  which 
Louisiana  was  acquired  by  the  United  States,  and  remained  in  force 
and  unabrogated  by  any  law  of  the  district  of  Louisiana  or  of  Mis- 
souri, down  to  a  period  as  late  as  October,  1818.  That  the  posses- 
sion of  ten  or  thirty  years  would  give  a  title,  the  one  period  or  the 
other,  according  to  the  circumstances  under  which  the  possession 
was  obtained.  That  the  ten  years'  possession  which  would  give  a 
prescriptive  title  must  be  a  possession  under  a  purchase  made  in  good 
faith,  and  where  the  purchaser  believed  that  the  person  of  whom  he 
purchased  had  a  good  title,  and  where  the  owner  of  the  title  pre- 
scribed against  resided  in  the  same  country  during  the.  said  ten  years. 

That  if  the  jury  believe  from  the  evidence  that  the  posses- 
[  *470  ]  sion  of  St  Cyr,  *  under  whom  the  defendant  claims,  was 

obtained  under  a  purchase  made  by  him  in  good  faith,  and 
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under  the  belief  that  the  persons  of  whom  he  purchased  had  a  good 
title ;  and  that  the  possession  of  Choteau,  under  whom  the  defendant 
claims,  was  obtained  in  like  manner,  and  under  a  purchase  made 
with  the  like  belief;  and  that  they  had  the  possession  mentioned  in 
the  second  instruction  asked  for  on  the  part  of  the  defendant ;  and 
that  the  said  Marie  Louise  was  in  the  country  during  the  said  ten 
years,  the  plaintiff  cannot  recover  in  this  action." 

And  further  instructed  the  jury,  in  relation  to  the  possession  men- 
tioned in  the  third  instruction  asked  for  on  the  part  of  the  defendant: 
"  That  to  make  the  possession  there  mentioned  a  bar  to  the  plaintiff's 
recovery  in  the  present  action,  the  possession  of  the  defendant  must 
have  been  obtained  under  a  purchase,  where  he  believed  that  the  per- 
sons of  whom  he  purchased  had  a  good  title,  and  that  the  said  Marie 
Louise  was  in  the  country  during  the  said  ten  years ;  which,  unless 
the  jury  believe,  they  cannot  find  for  the  defendant  upon  such  pos- 


session." 


The  foregoing  instructions  given  for  the  defendant,  with  the  ex- 
planations, are  substantially  correct 

This  is  the  whole  case ;  in  the  affirmance  of  the  judgment  in 
which  I  concur,  for  the  reasons  here  stated.  But  there  are  various 
principles  introduced  into  the  preceding  opinion,  the  accuracy  of 
which  I  very  much  doubt  Furthermore,  it  is  apprehended  they  are 
foreign  to  the  case  presented  by  the  record ;  and  it  is  feared  their 
introduction  into  it  may  lend  them  a  sanction  they  do  not  deserve, 
and  embarrass  the  inferior  courts,  and  this  court,  in  future,  in  the 
numerous  controversies  now  depending,  and  likely  to  arise  on  the 
titles  of  Florida,  Louisiana,  Missouri,  Arkansas,  and  Wisconsin, 
involving  the  application  and  construction  of  the  laws  of  France  and 
Spain ;  and  hence  this  separate  opinion  has  been  filed. 

Mr.  Justice  Wayne  stated  that  he  dissented  from  the  opinion  of 
the  court,  delivered  by  Mr.  Justice  Baldwin.  He  was  authorized  to 
say  that  Mr.  Justice  M,Kinley  concurred  with  him  in  opinion. 

The  title  to  the  lots  was  in  Chancellier  at  the  time  of  his  death. 
St  Cyr  obtained  a  title  by  fraud,  and  by  fraud  he  continued  in  pos- 
session. 

Choteau's  claim  is  not  such  as  devested  the  title  of  Chancellier, 
according  to  the  Spanish  law 

•  M'Lean,  J.,  dissented.  [  •  471  ] 

Taney,  C.  J.,  did  not  sit  in  this  cause,  having  been  of  counsel  foi 
one  of  the  parties. 
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Ez  parte  Emily  T.  and  Matilda  Poultney,  Complainants,  v.  Thb 

City  of  La  Fayette,  Shields  et  ah 

12  P.  472. 

Though  the  rules  made  by  this  court  for  the  government  of  the  practice  of  the  circuit  courts 
in  equity,  are  undoubtedly  binding  on  the  latter,  they  were  not  intended  to  deprive  thorn 
of  power  to  give  time  to  appear  and  answer  in  special  cases. 

Crittenden,  for  the  motion. 

[  •  473  ]       *  Taney,  C.  J.,  delivered  the  opinion  of  the  court, 

This  case  comes  before  us  upon  a  motion  on  the  part  of 
the  complainants,  for  a  rule  upon  the  judges  of  the  circuit  court  far 
the  eastern  district  of  Louisiana,  to  show  cause  why  a  mandamus,  in 
the  nature  of  a  writ  of  procedendo,  should  not  issue  from  this  court ; 
commanding  the  circuit  court  to  "  remand  this  suit  to  the  rule  docket 
of  the  court,  so  that  the  complainants  may  proceed  therein  according 
to  chancery  practice." 

The  copy  of  the  record  upon  which  this  motion  is  founded,  shows 
that  a  bill  in  equity  was  filed  in  the  circuit  court,  by  the  above- 
named  complainants,  against  the  above-named  defendants,  on  the 
15th  of  July,  1837  ;  and  that  subpoenas  thereupon  issued,  returnable 
to  the  next  term  of  the  circuit  court,  to  be  holden  on  the  3d  Mon- 
day in  November,  in  the  same  year.  On  the  return  of  the  sub- 
poenas, some  of  the  defendants  appeared ;  and  an  affidavit  was  filed 
on  behalf  of  a  great  number  of  them,  stating  that  upwards  of  two 
hundred  persons  were  named  as  defendants  in  the  bill ;  that  owing 
to  the  epidemic  which  had  prevailed  in  the  city  of  New  Orleans 
and  city  of  La  Fayette,  and  the  absence  of  many  persons,  and  the 
recent  service  of  the  process  upon  many  of  the  defendants,  it  had 
been  impossible  far  the  greater  part  of  them,  until  within  a  short 
time  before,  to  take  the  steps  which  they  deemed  necessary  to  their 
defence;  that  they  had  but  recently  been  able  to  engage  counsel, 
and  had  been  informed  by  them,  that  it  was  wholly  out  of  their 
power,  with  a  due  regard  to  the  rights  of  their  clients,  to  ascertain 
the  facts  necessary  to  enable  them  to  decide  upon  the  nature  and 
mode  of  defence  at  that  term ;  that  there  was  some  uncertainty  as 
to  the  proper  mode  of  proceeding  in  equity  in  the  circuit  court,  on 
account  of  recent  decisions  on  the  subject ;  and  that  on  account  of 
the  great  importance  of  the  matters  to  be  tried,  an  extension  of  time 
for  the  appearance  of  the  defendants  was  essentially  necessary  to 
their  proper  defence,  and  to  obtain  the  ends  of  justice ;  and  that  the 
affidavit  was  not  made  for  delay,  but  solely  for  the  ends  of  justice. 

Upon  this  affidavit,  the  court  laid  a  rule  upon  the  complainants  to 
show  cause  on  the  next  day,  the  21st  of  November,  why  the  defend 
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•ants  should  not  be  allowed  until  the  1st  day  of  tjbue  next  term  to 
make  their  appearance  and  defence ;  and  ia  the  mean  time  that  no 
further  step  or  proceeding  be  had  in  the  case. 

On  the  15tb  of  December,  at  the  same  tei?n,  the  complainants,  by 
their  solicitors,  moved  the  court  "  to  enter  an  orcjer,  direct- 
ing the  *  clerk  of  the  court  to  place  the  cause  upojp.  the  rule  [  *  474  ] 
docket  of  the  court,  so  that  the  complainants  might  proceed 
in  the  cause  according  to  the  chancery  practice."  This  motion  was 
overruled  by  the  court  It  does  not  appear  whether  the  time  asked 
for  by  the  defendants  was  given  car  not;  nor  is  there  any  further 
order  or  proceeding  in  the  case,  in  the  certified  copy  of  the  record 
from  the  circuit  court,  filed  here  by  the  complainants.  An  attested 
copy  of  a  rule  of  proceeding  in  civil  cases,  adopted  by  the  circuit 
court  on  the  20th  of  November,  1837,  accompanies  the  record ;  but 
it  does  not  appear  that  any  thing  has  been  done  or  omitted  to  be 
done  under  this  rule,  in  the  suit  now  in  question. 

The  statements  contained  in  the  petition  addressed  to  this  court, 
not  being  verified  by  affidavit,  they  cannot,  under  the  decisions  and 
practice  of  the  court,  be  considered  in  the  matter  before  us. 

We  perceive  nothing  in  the  proceedings  of  the  circuit  court  to 
warrant  the  rule  to  show  cause  which  has  been  asked  for  in  behalf 
of  the  complainants.  On  the  contrary,  judging  from  the  evidence 
contained  in  the  record,  the  conduct  of  the  court  in  relation  to  the 
cause  in  question,  appears  to  have  been  strictly  conformable  to  the 
practice  and  principles  of  a  court  of  equity. 

The  particular  object  of  the  motion  made  by  the  complainants  in 
the  circuit  court,  is  not  distinctly  stated.  It  did  not  ask  for  any 
specific  order  or  process,  but  appears  to  have  been  made  in  opposi- 
tion to  the  previous  motion  of  the  defendants  for  time  to  answer. 
And,  from  the  terms  used  in  the  motion  of  the  complainants,  we 
suppose  they  desired  the  court  to  deny  the  motion  of  the  defendants, 
and  to  allow  the  complainants  to  proceed  at  the  rules  to  be  held  bv 
the  clerk,  without  any  extension  of  the  time  to  answer. 

The  rules  of  chancery  practice,  mentioned  in  the  motion  of  the 
complainants,  must,  of  course,  mean  the  rules  prescribed  by  this 
court  for  the  government  of  the  courts  of  equity  of  the  United 
States,  under  the  act  of  congress  of  May  8,  1792,  c.  137,  §  2 ;'  which 
are  undoubtedly  obligatory  on  the  circuit  courts.  But  if  the  order 
had  been  made  pursuant  to  the  motion,  and  the  case  transferred  to 
the  rules,  under  the  direction  of  the  clerk,  the  time  asked  for  by  the 
defendants  would,  in  effect,  have  been  refused ;  and  under  the  6th 
rule  of  practice  prescribed  for  the  circuit  courts,  the  complainants 
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would  have  been  entitled  to  proceed  on  their  bill  as  confessed,  if  the 
defendants  did  not  appear  and  file  their  answer  within  three  months 
after  the  day  of  appearance  limited  by  these  rules.  We 
[  *  475  ]  think  the  •  court  did  right  in  refusing  this  motion.  Every 
court  of  equity  possesses  the  power  to  mould  its  rules  in 
relation  to  the  time  and  manner  of  appearing  and  answering,  so  as 
to  prevent  the  rule  from  working  injustice;  and  it  is  not  only  in  the 
power  of  the  court,  but  it  is  its  duty  to  exercise  a  sound  discretion 
upon  this  subject,  and  to  enlarge  the  time,  whenever  it  shall  appear 
that  the  purposes  of  justice  require  it.  The  rules  prescribed  by  this 
court  do  not,  and  were  not  intended  to  deprive  the  courts  of  the 
United  States  of  this  well  known  and  necessary  power ;  and  the 
facts  stated  in  the  affidavit  before  referred  to,  certainly  presented  a 
case  in  which  it  was  proper  to  exercise  it. 

In  expressing  our  opinion  on  the  conduct  of  the  court,  we  do  not 
mean  to  intimate  that  a  mandamus  would  have  been  the  proper 
remedy,  if  we  had  found  that  the  court  had  fallen  into  error.  It  is 
not  our  purpose,  on  this  occasion,  to  express  any  opinion  as  to  the 
cases  in  which  it  would  be  fit  for  this  court  to  exercise  such  a  power 
In  the  evidence  exhibited  by  the  complainants,  we  perceive  no  just 
ground  of  complaint  against  the  decision  of  the  circuit  court,  and 
have  therefore  felt  it  to  be  our  duty  to  say  so ;  but  at  the  same  time, 
to  refrain  from  expressing  any  opinion  upon  questions  which  do  not 
belong  to  the  case. 

The  motion  for  the  rule  to  show  cause  why  a  mandamus  should 
not  issue,  is  therefore  overruled. 

13  P.  359;  UP.  6U;  15  P.  9. 


The  United  States  v.  Zephaniah  Kingsley. 

12  P.  476. 

A  jrmnt  of  land  in  Florida,  made  by  the  local  Spanish  authorities,  upon  a  condition  preco 
dent,  which  the  grantee  had  not  performed,  and  for  the  non 'performance  of  which  he  gar* 
no  sufficient  excuse,  held  invalid. 

The  case  is  stated  in  the  opinion  of  the  court 

Butler,  (attorney-general,)  for  the  United  States. 

No  counsel  contra. 

[  *  479  ]      •  Wayne,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  by  the  United  States  from  a  decree  ol 
the  superior  court  of  the  eastern  district  of  Florida,  confirming  a 
.and  claim. 
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It  appears  that  Zephaniah  Kingsley,  on  the  20th  of  November, 
1816,  being  then  an  inhabitant  of  the  province  of  Florida,  petitioned 
Governor  Coppinger,  stating,  "  that  wishing  to  erect  a  water  saw-mill 
in  that  creek  of  the  River  St.  John,  called  JVFGirt's,  on  a  vacant 
place,  and  it  being  necessary  for  that  purpose  to  have  a 
quantity  •  of  timber  sufficient  to  supply  said  mill  and  estab-  [  *  480  ] 
I ilishment,  he  supplicates  your  excellency  to  be  pleased  to 
favor  him  with  your  superior  permission  to  build  the  same  on  the 
place  aforesaid,  with  its  area  of  five  miles  square  of  land  as  the 
equivalent  thereof,  for  its  continued  supply  of  timber;  bounded 
southeast  and  south  by  lands  granted  to  Ferguson  and  Doctor  Lake; 
southwest  and  west  by  vacant  lands ;  north  by  Don  Juan  M'Intosh's 
land,  and  east  by  lands  of  said  Kingsley,  and  the  River  St.  John." 
Upon  this  petition  the  governor  made  the  following  decree :  — 

,c  Considering  the  advantage  and  utility  which  is  to  accrue  to  the 
province,  if  that  is  effected  which  Don  Zephaniah  Kingsley  proposes 
to  do,  it  is  hereby  granted  to  him,  that,  without  prejudice  to  a  third 
party,  he  may  build  a  water-mill  on  that  creek  of  the  River  St  John, 
called  ftFGirt's ;  under  the  precise  condition,  however,  that  until  he 
builds  said  mill,  this  grant  will  be  considered  null  and  void;  and 
when  the  event  takes  place,  then,  in  order  that  he  may  not  suffer  by 
the  expensive  preparations  he  is  making,  he  will  have  the  faculty 
of  using  the  pines  comprehended  within  the  square  of  five  miles, 
which  he  solicits  for  the  supply  of  said  saw-mill ;  and  no  other  per- 
son will  have  a  right  to  take  any  thing  from  it.  Let  the  correspond- 
ing certificate  be  issued  to  him  from  the  secretary's  office. 

"  St  Augustine,  2d  Dec,  1816."  "  Coppinger." 

Upon  this  decree,  the  petitioner  states,  that  soon  after  the  date  of 
it,  he  entered  upon  and  took  possession  of  the  land  granted  in  the 
situation  mentioned  in  said  grant,  and  was  preparing  to  build  a  water 
saw-mill,  agreeably  to  the  condition  of  the  grant ;  but  was  deterred 
therefrom  by  the  disturbed  state  of  that  part  of  the  province  of  East 
Florida,  and  the  occupancy  of  the  land  by  some  of  the  tribes  of 
Florida  Indians,  who  were  then  wandering  in  all  directions  over  the 
country.  The  appellee  then  insists  that  his  right  to  the  land  is  em- 
braced by  the  treaty l  between  Spain  and  the  United  States ;  gives  a 
narrative  of  his  submission  of  his  claim  to  the  board  of  commis- 
sioners, under  the  act  of  congress,  entitled  "An  act  amending  and 
supplementary  to  an  act  for  ascertaining  claims  and  titles  to  land,  in 
the  territory  of  Florida,  and  to  provide  for  the  survey  and  disposal  of 
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the  public  lands  in  Florida,"  passed  3d  March,  1823 ;  l  that  the  com- 
missioners reported  unfavorably  upon  it,  which  he  insists  was  con- 
trary to  the  law  and  evidence  produced  in  the  cause ;  and  further, 
that  the  report  of  the  commissioners  upon  his  claim  was  not  final,  as 
the  tract  of  land  elaimed  by  him,  contains  a  larger  quantity 
[  *  481  ]  than  the  *  commissioners  were  authorized  to  decide  upon  by 
any  of  the  acts  of  congress. 

The  petition  of  the  appellee,  of  which  an  abstract  has  been  just 
given,  was  filed  on  the  21st  of  April,  1829.  In  the  following  month, 
the  United  States,  by  the  United  States  attorney,  filed  an  answer  to 
this  petition,  denying,  for  sundry  causes  and  reasons,  the  entire  ex- 
istence and  equity  of  the  appellee's  claim ;  and  in  August  of  the  en- 
suing year,  the  United  States  attorney  amended  his  answer,  referring 
to  certain  orders  of  Governor  Coppinger,  dated  the  27th  of  October, 
1818,  and  on  the  19th  of  January,  1819 ;  the  first  of  which  limits  the 
time  to  six  months  from  the  27th  of  October,  1818,  within  which  all 
grants  and  concessions  of  land  which  had  been  made  on  condition 
for  mechanical  works,  to  wit,  factories,  saw-mills,  &c.,  were  to  revert 
to  the  class  of  public  lands,  and  to  be  declared  vacant ;  unless  the 
grantees,  or  concessioners,  should  comply  with  the  conditions  of  such 
grants  or  concessions ;  and  the  second  of  which  declares  all  such 
conditional  grants  or  concessions  null  and  of  no  effect,  in  those  cased 
where  the  persons  in  whobe  favor  they  were  made,  had  remained  in- 
active, having  done  nothing  to  advance  the  establishment  of  those 
works.   See  White's  Compilation,  250, 253,  256,  257,  for  these  orders. 

The  United  States  attorney  alleges  the  appellee  to  be  one  of  those 
persons  whose  supposed  concession  was  null  and  void  under  the  first 
order ;  and  that  it  was  entirely  annulled  and  set  aside  by  the  last,  as 
he  had  not  then,  nor  had  not  since  established  or  advanced,  in  any 
manner,  the  building  of  his  mill,  but  had  wholly  failed  and  neglected 
to  do  so.  To  this  answer,  the  appellee  put  in  a  general  replication ; 
and  the  cause  came,  by  regular  continuance,  to  the  term  of  the  court 
in  November,  1832,  when  permission  was  given  to  the  appellee  to 
amend  his  petition.  In  July,  1833,  he  filed  the  amendment,  stating 
that  the  disturbed  and  dangerous  condition  of  the  province  west  of 
the  St  John's  River,  which  continued  from  1812  to  the  exchange  of 
flags,  had  induced  Governor  Coppinger  to  declare,  by  a  verbal  order 
and  decree,  that  the  unsettled  and  disturbed  state  of  the  province, 
dnd  the  impossibility  of  the  grantees  of  mill-grants  to  comply  with 
the  conditions  of  the  same,  with  safety  to  themselves  and  their  prop- 
esrty,  that  the  grantees  should  not,  by  a  failure  to  erect  tbcir  mills, 
forfeit  their  titles. 
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Of  the  existence,  however,  of  any  such  modification  of  the 
condition  *  of  such  grants,  by  any  verbal  order  and  decree,  [  *  482  ] 
the  appellee  gave  no  proof  on  the  trial  of  this  cause. 

in  the  amendment  of  the  appellee's  petition,  the  United  States 
counsel  replies,  denying  the  existence  of  any  such  verbal  order  and 
decree  by  Governor  Coppinger;  and  stating,  that  if  there  was  any 
such  danger  from  the  disturbed  condition  of  the  provinces  as  the  ap- 
pellee had  alleged,  that  it  existed  as  well  at  the  time  when  he  applied 
for  the  grant,  and  when  he  accepted  the  same,  as  at  any  time  after- 
wards. In  this  state  of  the  pleadings,  the  cause  was  brought  to  trial, 
as  well  upon  the  evidence  on  the  part  of  the  United  States,  as  upon 
the  part  of  the  appellee ;  but  was  not  then  decided.  At  the  July 
term  of  1835,  the  appellee  filed,  by  permission  of  the  court,  another 
amendment  to  his  petition,  in  which,  after  reciting  the  surveys  made 
under  the  decrees  of  the  governor  upon  his  petition,  he  further  says, 
that  soon  after  the  grant  was  made  to  him,  he  took  possession  of  the 
land,  and  actually  began  to  build  a  water  saw-mill  on  M'Girt's 
Creek,  pursuant  to  the  condition  of  the  grant ;  but  that  he  was  de- 
terred and  prevented  from  completing  the  same  by  the  disturbed  and 
dangerous  state  of  the  country,  which  continued  until  the  cession  of 
Florida  by  Spain  to  the  United  States.  And  after  that  cession,  he 
states  he  was  deterred  from  proceeding  to  the  further  performance  of 
the  conditions  of  said  grant,  by  the  great  uncertainty  in  which  his 
right  and  title  to  said  land  was  involved  by  said  cession.  To  this 
amendment  of  the  petition  the  United  States  attorney  replied,  repeat- 
ing the  facts  and  objections  to  the  claim  of  the  appellee  made  in  his 
previous  answers,  and  further  insisting  that  the  surveys,  upon  which  the 
appellee  relied,  were  made  after  the  24th  of  January,  1818,  and  are  not 
agreeable  to  the  calls  of  the  said  supposed  grant;  and  that  they  are  null 
and  void  by  the  provision  of  the  latter  clause  of  the  8th  article  of  the 
treaty  between  Spain  and  the  United  States,  of  the  22d  February,  1819. 

Upon  these  pleadings  and  the  evidence,  the  court  has  decreed  the  ap- 
pellee's claim  to  be  valid ;  that  it  is  in  accordance  with  the  laws  and  cus- 
toms of  Spain,  and  under  and  by  virtue  of  the  late  treaty  with  Spain, 
and  under  and  by  virtue  of  the  laws  of  nations  and  of  the  United  States. 

We  think  differently  from  the  court  upon  all  the  grounds  stated  in 
the  decree.  They  open  a  wide  subject  of  remark;  but  we  abstain 
from  discussing  any  of  them,  except  the  application  of  the  treaty  to 
this  claim,  or  of  the  laws  and  customs  of  Spain.  These  points 
we  shall  touch  very  briefly.  We  first  observe,  that  no 
•case  of  a  claim  in  Florida,  confirmed  by  this  court  under  [  *  483  ] 
the  treaty,  either  in  terms,  or  by  necessary  inference  from 
what  the  court  has  said,  covers  this  case.    We  view  this  claim  under 
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the  decree  of  Governor  Coppinger,  as  a  permission  to  enter  upon  the 
land  designated  in  the  petition  and  decree,  in  which  land  the  appellee 
did  not  and  could  not  acquire  property,  or  even  inchoate  title,  such 
as  embraced  in  the  8th  article  of  the  treaty,  or  by  this  court's  con- 
struction of  it,  until  he  had,  in  good  faith,  prepared  to  execute  the 
condition  which  the  appellee  held  out  as  the  inducement  to  obtain  a 
grant ;  or,  in  other  words,  we  think  the  decree  of  the  governor  con- 
tains a  condition  precedent,  to  be  performed  by  the  appellee  before 
the  grant  could  take  effect  In  this  case  the  appellee  never  attempted 
to  perform  the  condition ;  there  is  no  proof  of  his  having  done  so  in 
good  faith,  by  the  expenditure  of  money  or  application  of  labor.  On 
the  contrary,  there  are,  in  the  original  petition  of  the  appellee  to  the 
court  below,  and  in  all  the  subsequent  amendments  of  it,  from  1829 
to  1833,  his  declarations  that  he  had  not  done  so,  until  the  amend- 
ment made  in  1835,  when  he  states,  for  the  first  time,  that  he  actually 
began  to  build  a  water  saw-mill,  according  to  the  conditions  of  the 
grant  a  short  time  after  it  was  made,  but  that  he  was  prevented  from 
completing  it  by  the  disturbed  and  dangerous  condition  of  the  country. 
The  only  proof  given  by  him  of  his  having  actually  began  to  build 
is  very  equivocal,  and  should  have  been  rejected  by  the  court,  on  the 
ground  of  its  being  hearsay,  except  so  much  of  it  as  relates  to  the 
remains  of  some  work  or  mill-dam,  which  of  itself  could  not  be  evi- 
dence, until,  by  other  proof,  the  appellee  had  established  the  fact  of  such 
work  having  been  done  by  himself,  as  the  witness  testifying  says  ex- 
pressly that  it  was  only  from  hearsay  that  he  had  said  that  work  was 
done  by  the  appellee.  The  witness  says  he  does  not  know,  of  his 
own  knowledge,  that  the  appellee  ever  made  any  attempt  or  prepara- 
tions for  building  a  saw-mill  on  said  mill-seat  tract,  but  that  he  had 
seen  timber  on  the  said  tract ;  was  told  it  was  got  by  Kingsley  for 
the  purpose  of  building  a  saw-mill ;  that  he  afterwards  saw  a  dam 
had  been  erected  on  each  side  of  the  stream,  in  the  bottom  of  the 
stream  saw  timbers  laid,  as  witness  supposed,  for  the  sills  of  a  saw- 
mill ;  that  he  only  knows  from  hearsay  that  said  preparations  were 
made  by  Kingsley ;  that  a  part  of  the  preparations  are  still  remain- 
ing, and  to  be  seen  on  said  tract ;  that  he  first  saw  the  timber  above 

mentioned  in  the  year  1817  or  1818,  and  shortly  after  saw 
I  *  484  ]  *  the  dam  and  sills  aforesaid ;  that  the  said  timber  was  mostly 

destroyed  by  fire.  Arid  by  the  record  we  are  left  to  con- 
clude that  these  works  were  made  by  Kingsley,  without  any  even 
probable  proof  that  he  had  at  any  time  taken  possession  of  the  land. 
We  cannot  do  so ;  and  if  we  could,  it  would  be  deemed  by  us  no 
compliance  with  the  condition  contained  in  the  governor's  decree  or 
concession  in  his  favor,  as  the  work  was  discontinued  for  an  insuffi- 
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cient  cause,  that  was,  the  disturbed  and  dangerous  condition  of  the 
country.  All  the  witnesses  concur  in  stating  there  was  no  more  dan- 
ger after  the  appellee  petitioned  for  the  land,  than  there  had  been  be- 
fore and  at  the  time  of  his  application.  The  appellee  then  cannot  be 
permitted  to  urge  as  an  excuse,  in  fact  or  in  law,  for  not  complying 
with  his  undertaking,  a  danger  which  applies  as  forcibly  to  repudiate 
the  sincerity  of  his  intention  to  build  a  mill  when  he  petitioned  for 
land  for  that  purpose,  as  it  does  to  his  inability  from  such  danger  to 
execute  it  afterwards.  Under  the  treaty,  it  is  true  that  grants  of  land 
made  before  the  24th  January,  1818,  by  his  Catholic  majesty,  or  by 
bis  lawful  authorities,  stand  ratified  and  confirmed,  to  the  same  ex- 
tent that  the  same  grants  would  be  valid  if  Florida  had  remained 
under  the  dominion  of  Spain  ;  and  the  owners  of  conditional  grants, 
who  have  been  prevented,  by  the  circumstances  of  the  Spanish  na- 
tion, from  fulfilling  all  the  conditions  of  their  grants,  have  time  by  the 
treaty  extended  to  them  to  complete  such  conditions.  That  time,  it 
was  determined  by  this  court,  in  Arredondo's  case,  6  Pet.  748,  749, 
began  to  run,  in  regard  to  individual  rights,  from  the  ratification  of 
the  treaty ;  and  the  treaty  declares,  if  the  conditions  are  not  complied 
with  within  the  terms  limited  in  the  grants,  that  the  grants  shall  be 
null  and  void.  Itis  admitted  that  in  the  construction  of  this  article 
of  the  treaty,  the  United  States  succeeds  to  all  those  equitable  obliga- 
tions which  we  are  to  suppose  would  have  influenced  his  Catholic 
majesty  to  secure  to  his  subjects  their  property,  and  which  would 
have  been  applied  by  him  in  the  construction  of  a  conditional  grant 
to  make  it  absolute.  And  further,  in  the  construction  of  this  article 
of  the  treaty,  it  must  be  conceded  that  the  United  States  must  main- 
tain the  rights  of  property  under  it,  by  applying  the  laws  and  customs 
by  which  those  rights  were  secured  before  Florida  was  ceded,  or  by 
which  an  inchoate  right  of  property  would,  by  laws  and  customs, 
have  been  adjudicated  by  Spanish  authority,  to  have  become  a  per- 
fect right ;  by  applying,  in  the  first  instance,  in  such  cases, 
as  was  said  in  Arredondo's  case,  the  principles  of  justice  *ac-  [  *  485  ] 
cording  to  the  rules  of  equity ;  and  in  the  second,  all  those 
laws  and  customs  decisive  of  a  right  of  property,  whilst  the  party 
claiming  the  right  was  a  subject  of  Spain.  Test  then  the  case  before 
us  by  the  most  liberal  equity,  and  it  will  appear  that  the  claim  of  the 
appellee  cannot  be  sustained  by  any  effort  by  him  to  perform  the  con- 
dition of  the  governor's  grant;  either  before  the  ratification  of  the 
treaty,  or  since.  Indeed,  in  the  last  amendment  of  his  petition,  in 
1835,  he  states  he  was  prevented  from  proceeding  to  the  further  per- 
formance of  the  condition  of  said  grant,  by  the  great  uncertainty  in 
which  his  right  and  title  to  the  land  was  involved  by  the  cession. 

b8* 


810        SUPREME   COURT  OF  THE  UNITED  STATES. 

United  States  v.  Kmgsley.    12  P. 

These  Florida  grants,  or  concessions  of  land  upon  condition,  have 
been  repeatedly  confirmed  by  this  court ;  and  it  will  apply  the  prin- 
ciples of  its  adjudications  to  all  cases  of  a  like  kind.  It  will,  as  it 
has  done,  liberally  construe  a  performance  of  conditions  precedent  or 
subsequent,  in  such  grants.  It  has  not,  nor  will  it  apply  in  the  con- 
struction of  such  conditions  in  such  cases,  the  rules  of  the  common 
law.  But  this  court  cannot  say  a  condition  wholly  unperformed, 
without  strong  proof  of  sufficient  cause  to  prevent  it,  does  not  defeat 
all  right  of  property  in  land,  under  such  a  decree  as  the  appellee  in 
this  case  makes  the  foundation  of  his  claim. 

Arredondo's  grant,  confirmed  by  this  court,  6  Pel  691,  was  a  clear 
case  of  a  grant  in  fee  for  past  services  and  commendable  loyalty  to 
bis  sovereign,  with  a  condition  subsequent,  of  a  nature  the  perform- 
ance of  which  must  have  been  a  matter  of  indifference  as  well  to  the 
king  of  Spain  as  to  the  United  States,  after  a  cession  of  Florida  was 
made.  The  condition  was,  that  the  grantees  should  establish  on  the 
land  two  hundred  Spanish  families,  and  that  they  were  to  begin  to 
carry  into  effect  the  establishment  within  three  years  from  the  date 
of  the  grant ;  and  there  was  no  time  limited  for  its  completion.  This 
court  said,  in  that  case,  6  Pet  745 :  "  From  the  evidence  returned 
with  the  record,  we  are  abundantly  satisfied  that#the  establishment 
was  commenced  within  the  time  required,  (which  appears  to  have 
been  extended  for  one  year  beyond  that  limited  in  the  grant ;)  and  in 
a  manner  which,  considering  the  state  of  that  country,  as  appears  by 
the  evidence,  we  must  consider  as  a  performance  of  that  part  of  the 
condition." 

The  case  of  Segui,  10  Pet.  306,  was  a  grant  in  consideration  of 
services  to  the  Spanish  government,  and  for  erecting  machinery  for 
the  purpose  of  sawing  timber.  That  grant  was  confirmed  by  this 
court,  upon  the  ground  that  the  governor  considered  the 
[  *  486  ]  services  *  of  Segui  a  sufficient  consideration,  and  made  the 
grant  absolute.  Seton's  case,  10  Pet.  311,  was  a  decree  or 
permission  of  the  governor,  in  all  particulars  like  that  now  before  us; 
and  Seton's  right  to  the  survey  which  has  been  made,  and  to  the 
equivalent  quantity  to  make  up  the  extent  of  the  original  concession, 
was  confirmed  by  this  court ;  upon  the  positive  proof  that  Seton  had 
built  his  mill  in  a  year  after  the  date  of  the  decree  upon  which  he 
claimed.  Sibbald's  case,  10  Pet.  313,  another  like  Seton's  and  that 
before  the  court,  were  confirmed  by  this  court,  upon  the  ground  that 
Sibbald  had  performed  the  condition  according  to  the  rules  of  equity 
which  govern  these  cases.  Sibbald,  in  good  faith,  and  within  a 
reasonable  time  after  the  decree  in  his  favor,  began  to  build  his  mill; 
expended  $5,000  towards  it;  had  his  horses  and  negroes  stolen  while 
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the  mill  was  building ;  his  mill-dam  carried  away  by  a  freshet,  in  the 
absence  of  his  millwright,  who  was  in  pursuit  of  the  stolen  property; 
rebuilt  bis  mill,  in  1827,  which  was  destroyed  by  fire  the  same  year ; 
and  the  year  after,  built  again  another  mill  of  twenty  horse  power, 
which  could  saw  20,000  feet  of  lumber  a  day. 

It  remains  only  for  us  to  say  a  word  concerning  the  laws  and  cus- 
toms of  Spain,  supposed  by  the  learned  judge  in  the  court  below, 
applicable  to  the  confirmation  of  this  claim  under  the  treaty.  The 
fact  that  no  instance  is  known  of  land  so  decreed  having  reverted  to 
the  class  of  public  lands,  for  the  non-performance  of  the  condition, 
does  not  prove  a  custom ;  unless  a  current  of  cases  can  be  shown,  in 
which  claimants  have  held  the  land  without  performance.  Besides, 
the  existence  of  any  such  custom  is  disproved  by  the  decree  for  the 
land  itself;  by  the  subsequent  decrees  of  the  Spanish  governor,  de- 
claring lands  granted  upon  condition  would  be  null  and  void  within 
a  certain  time,  if  the  conditions  were  not  performed ;  and  by  the 
treaty  itself,  which  stipulates  for  the  performance  of  conditions  within 
terms  after  the  treaty  was  made,  contained  in  the  grants,  and  which 
is  recognized  by  this  court  by  its  decision,  that  the  time  given  only 
begins  to  run  against  individual  rights,  from  the  date  of  the  ratifica- 
tion. As  to  the  laws  of  Spain,  supposed  to  aid  the  case,  we  remark, 
it  being  conceded  that  the  governor  had  authority  to  make  grants 
and  concessions,  and  to  give  permission  to  persons  to  enter  upon 
lands  upon  conditions;  nothing  less  than  a  law  dispensing  with  the 
performance  of  them,  or  a  release  of  the  performance  of  them  by  the 
governor,  sanctioned  by  the  general  royal  authority  under  which  he 
acted;  or  a  release  by  royal  authority,  after  grants  were 
made  general  *in  its  application,  or  applicable  to  some  par-  [  *  487  ] 
ticular  case  or  class  of  cases,  can  be  admitted,  proprio  vigor e^ 
as  a  release  of  the  obligations  upon  grantees  to  perform  the  condi- 
tions of  these  grants.  It  is  not  pretended  that  any  such  law  or  re- 
lease exists. 

Baldwin,  J.,  dissented. 

12  P.  216;  18  P.  84,  86;  14  P.  884, 868;  18  P.  168;  17  H.  642;  28  H.  812. 
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Appellants. 

12  P.  488. 

Though  this  court  may,  after  the  term  has  elapsed,  correct  a  clerical  mistake  in  a  decree,  of 
reinstate  a  case  dismissed  by  mistake,  it  cannot  alter  or  annul  a  decree  or  judgment. 

If  a  mandate  did  not  conform  to  the  decree,  and  provide  for  its  entire  and  correct  execution, 
a  new  mandate  will  be  issued,  on  petition  at  a  subsequent  term. 

The  case  is  stated  in  the  opinion  of  the  court. 
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Clarke,  for  the  motion. 

[  *  491  ]      *  Baldwin,  J.,  delivered  the  opinion  of  the  court 

The  matter  of  .the  original  and  supplemental  petition  of 
the  party  is  founded  on  a  final  decree  of  this  court  in  the  case  of  the 
United  States  v.  Charles  F.  Sibbald,  which  is  reported  in  the  10th 
vol*  Peters's  Reports  at  large,  in  pp.  313,  325 ;  in  which  lat- 
[  *  492  ]  ter  page  will  be  *  found  the  final  decree  and  mandate  therein 
made ;  the  substance  whereof  is  fully  set  out  in  the  peti- 
tions now  before  us. 

Before  we  proceed  to  consider  the  matter  presented  by  these  peti- 
tions, we  think  proper  to  state  our  settled  opinion  of  the  course  which 
is  prescribed  by  the  law  for  this  court  to  take,  after  its  final  action 
upon  a  case  brought  within  its  appellate  jurisdiction ;  as  well  as  that 
which  the  court,  whose  final  decree  or  judgment  has  been  thus  veri- 
fied, ought  to  take. 

Appellate  power  is  exercised  over  the  proceedings  of  inferior  courts, 
not  on  those  of  the  appellate  court  The  supreme  court  have  no 
power  to  review  their  decisions,  whether  in  a  case  at  law  or  in  equity. 
A  final  decree  in  chancery  is  as  conclusive  as  a  judgment  at  law.  1 
Wheat  355 ;  6  Wheat  113,  116.  Both  are  conclusive  on  the  rights 
of  the  parties  thereby  adjudicated. 

No  principle  is  better  settled,  or  of  more  universal  application,  than 
that  no  court  can  reverse  or  annul  its  own  final  decrees  or  judgments, 
for  errors  of  fact  or  law,  after  the  term  in  which  they  have  been  ren- 
dered, unless  for  clerical  mistakes ;  3  Wheat.  591 ;  3  Pet  431 ;  or  to 
reinstate  a  cause  dismissed  by  mistake ;  12  Wheat  10 ;  from  which 
it  follows  that  no  change  or  modification  can  be  made,  which  may 
substantially  vary  or  affect  it  in  any  material  thing.  Bills  of  review, 
in  cases  in  equity,  and  writs  of  error,  coram  vobis,  at  law,  are  excep- 
tions which  cannot  affect  the  present  motion. 

When  the  supreme  court  have  executed  their  power  in  a  cause  be- 
fore them,  and  their  final  decree  or  judgment  requires  some  further 
act  to  be  done,  it  cannot  issue  an  execution,  but  shall  send  a  special 
mandate  to  the  court  below  to  award  it  24  sect  Judiciary  Act,1 1 
Story's  Laws,  61.  Whatever  was  before  the  court,  and  is  disposed 
of,  is  considered  as  finally  settled.  The  inferior  court  is  bound  by 
the  decree  as  the  law  of  the  case,  and  must  carry  it  into  execution, 
according  to  the  mandate.  They  cannot  vary  it,  or  examine  it  for 
any  other  purpose  than  execution ;  or  give  any  other  or  further  relief; 
or  review  it  upon  any  matter  decided  on  appeal  for  error  apparent; 
or  intermeddle  with  it,  further  than  to  settle  so  much  as  has  been  re- 

1  1  Stats,  at  Large,  85. 
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manded.  1  8.  C.  194, 197;  1  H.  &  M.  657;  3  Munf.  228.  After  a 
mandate,  no  rehearing  will  be  granted.  It  is  never  done  in  the 
house  of  lords;  3  Dow.  P.  C.  157;  and  on  a  subsequent  appeal, 
nothing  is  brought  up,  but  the  proceeding  subsequent  to  the  mandate. 
5  Cranch,  316 ;  7  Wheat  58;  59 ;  10  Wheat  443. 

If  the  special  mandate  directed  by  the  24th  section,  is  not 
obeyed  *  or  executed,  then  the  general  power  given  to  "  all  [  *  493  ] 
the  courts  of  the  United  States,  to  issue  any  writs  which 
are  necessary  for  the  exercise  of  their  respective  jurisdictions,  and 
agreeable  to  the  principles  and  usages  of  law,"  by  the  14th  section 
of  the  Judiciary  Act,  fairly  arises,  and  a  mandamus,  or  other  appro- 
priate writ,  will  go.    1  Story,  59. 

In  the  original  cause,  the  now  petitioner  claimed  16,000  acres  of 
land,  which  had  been  surveyed  in  three  tracts  of  ten,  four,  and  2,000 
acres.  The  court  below  confirmed  his  title  to  the  tract  of  10,000 
acres,  surveyed  at  the  place  called  for  in  the  grant,  but  rejected  his 
claim  to  the  two  others,  surveyed  elsewhere,  by  their  final  decree, 
which  concluded  thus:  "And  it  is  further  ordered,  adjudged,  and 
decreed,  that  the  said  claimant  have  leaye  to  survey  the  whole  num- 
ber of  acres  called  for  in  his  grant,  at  the  place  designated  in  the 
same ;  provided  vacant  lands  of  sufficient  extent  may  be  obtained 
at  that  place." 

The  effect  of  this  decree  was  to  confirm  the  title  to  the  whole 
quantity  16,000  acres  called  for  in  the  grant,  if  so  much  could  be 
found  vacant  at  the  place  called  for,  but  to  prohibit  the  survey  of  the 
deficiency  at  any  other  than  the  place  designated,  whereby  the  claim 
was  reduced  to  10,000  acres. 

On  an  appeal  to  this  court,  the  petitioner's  claim  was  confirmed 
to  its  full  extent  of  16,000  acres,  according  to  the  three  separate  sur- 
veys in  the  record ;  the  decree  below  was  affirmed  as  to  the  10,000, 
and  reversed  as  to  the  two  other  surveys  of  four  and  2,000  acres 
respectively,  and  a  mandate  ordered  accordingly. 

In  order  to  ascertain  the  true  intention  of  the  decree  of  confirma- 
tion, and  consequently  of  the  mandate,  and  its  effect,  that  part  of 
the  decree  below  which  was  affirmed,  must  be  taken  in  connection 
with  the  petitioner's  title,  and  the  construction  of  it  by  this  court 
Both  courts  confirmed  the  title  to  the  whole  quantity  claimed ;  the 
difference  between  them  was  as  to  the  two  small  surveys,  which  the 
court  below  rejected  on  their  construction  of  the  grant,  being  of  opin- 
ion that,  by  its  terms,  the  whole  quantity  must  be  surveyed  in  one 
place.  This  court,  construing  the  grant  differently,  held  that,  by  its 
terms,  it  authorized  surveys  at  places  other  than  the  one  described ; 
and  that,  after  surveying  all  that  was  vacant  there,  the  quantity  found 
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deficient  might  be  surveyed  where  the  grantee  designated.  This  was 
done,  as  appeared  by  the  evidence  ;  surveys  were  made  by 
[  •  494  ]  the  proper  *  officers,  and  without  objections  by  the  Spanish 
governor.  These  were  the  surveys  confirmed  by  this  court, 
at  the  place  referred  to  in  the  plots  in  the  record.  Vide  10  Pet  323, 
324.  There  can,  therefore,  be  no  difficulty  in  understanding  the 
mandate  in  this  respect.  It  gives  to  the  surveys  of  four  and  2,000 
acres,  the  same  validity  as  if  they  had  been  made  for  the  land  speci- 
fied in  the  grant,  as  the  "  equivalent "  of  what  could  not  be  found 
vacant  at  the  place  called  for  in  the  grant  In  the  decree  of  the 
court  below,  the  proviso,  if  the  vacant  lands,  of  sufficient  extent  can 
be  obtained  at  that  place,  must  be  referred  to  th  decree  of  this  court 
affirming  that  part  of  the  decree,  in  conformity  with  the  opinion,  as 
to  the  "  equivalent,"  for  such  portion  of  the  whole  quantity  as  was 
not  open  to  appropriation  when  the  10,000  acres  were  surveyed. 

To  make  up  such  "  equivalent,"  consistently  with  the  declared 
opinion  of  the  court,  the  party  must  have  the  right  of  filling  up  his 
claim  in  some  mode,  or  he  will  obtain  a  less  quantity  than  has  been 
confirmed  to  him  by  our  final  decree,  which  the  law  declares  shall  be 
final  and  conclusive  between  the  parties,  who  were  the  United  States 
and  the  petitioner ;  3  Story  L.  1961.1  The  latter  must,  therefore, 
have  his  16,000  acres  somewhere. 

By  the  11th  section  of  the  act  of  1824,  provision  is  made  for  the 
case,  in  enacting:  "  That,  if  in  any  case  it  should  so  happen  that 
the  lands,  tenements,  or  hereditaments,  decreed  to  any  claimant  under 
the  provisions  of  this  act,  shall  have  been  sold  by  the  United  States, 
or  otherwise  disposed  of;  or  if  the  same  shall  not  have  been  hereto- 
fore located,  in  each  and  every  such  case  the  party  may  enter  the  like 
quantity,"  &c.  &c. ;  3  Story,  1963.  This  section  applies  to  each  of 
the  three  surveys,  provided  that  either  comes  within  its  provisions,  by 
its  appearing  that  any  part  thereof  cannot  be  obtained  pursuant  to 
our  decree. 

By  the  6th  sectiop  of  the  same  act,  the  duties  to  be  performed 
after  a  final  decision  in  favor  of  the  claimant,  are  prescribed ;  the 
clerk  of  this  court  is  to  give  a  copy  of  the  decree  under  the  seal  of 
the  court  to  the  party,  who  shall  deliver  it  to  the  surveyor  of  the 
State  or  territory,  who  shall  cause  the  land  to  be  surveyed,  and  a  plot 
thereof  to  be  made  out  and  returned  to  the  land-office,  which  shall 
entitle  the  party  to  a  patent;  3  Story,  1962.  This  section  applies  to 
confirmations,  where  there  is  no  interfering  claim,  so  that  nothing 
remains  to  be  done  by  the  court  below;  but  when  the  case 
comes  under  the  11th  section,  then  the  surveyor,  and  the   court 

1  4  Stats,  at  Large,  52. 
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•  below  must  both  act;  the  one  to  ascertain  what  portion  [  *495  ] 
of  either  of  the  confirmed  survey  comes  within  its  provis- 
ions ;  and  the  other  to  decide  on  the  return  of  the  surveyor,  how 
much  land,  if  any,  is  to  be  entered  at  the  proper  land-office.  In  such 
cases,  the  court  below  acts  under  our  mandate  to  execute  our  decree 
on  those  matters  which  remained  for  their  future  action,  which  is  to 
be  done  in  the  same  manner,  pro  tanto,  as  when  the  whole  case  was 
originally  before  it,  in  the  first  instance,  according  to  the  provisions 
of  the  first  section  of  the  act,  with  this  exception ;  tuat  ihey  cannot 
act  on  any  question  of  the  title  of  the  party  to  the  full  quantity  con- 
firmed, or  decide  against  the  validity  of  the  surveys  which  have  been 
confirmed  by  this  court.  So  far  as  our  final  decree  goes,  it  must  be 
taken  to  be  conclusive. 

On  receiving  the  mandate,  the  court  below  must  "  determine  all 
questions  arising  (in  its  execution)  in  relation  to  the  extent,  locality, 
and  boundaries  of  the  said  claim,  or  other  matters  connected  there- 
with, fit  and  proper  to  be  heard  and  determined,  and  may,  at  dis- 
cretion, order  disputed  facts  to  be  found  by  a  jury,  and  otherwise 
proceed  as  directed  in  that  section ; "  3  Story,  1961.  By  this  refer- 
ence to  the  law,  the  meaning  of  the  mandate  of  this  court  directed  to 
the  surveyor,  commanding  him  to  do  and  perform  the  acts  enjoined 
on  him  by  law,  and  to  the  court  below,  "  to  cause  further  to  be  done 
therein,  what  of  right,  according  to  law  and  justice,  in  conformity  to 
the  opinion  and  decree  of  this  court,  ought  to  be  done,"  [is  evident.] 

In  Mitchell  v.  The  United  States,  where  the  court  apprehended 
that  some  difficulty  might  occur,  a  special  mandate  was  made  out 
on  great  deliberation ;  9  Pet.  761-2.  In  the  United  States  v.  Soul- 
ard,  one  was  made  to  meet  the  case,  10  Pet  105-6 ;  and  had  it  ap- 
peared from  the  record,  in  the  case  between  the  United  States  and 
the  petitioner,  that  a  mandate  more  special  than  the  one  made  out 
would  have  been  necessary,  it  would  have  been  done.  The  one 
ordered  is,  in  substance,  the  same  as  those ;  and  with  the  references 
now  made,  will  meet  the  prayer  of  the  petition,  which  we  feel  bound 
to  grant,  for  the  reasons  set.  forth.  The  mandate  which  is  annexed 
to  the  petition,  was  issued  by  the  clerk,  directed  only  to  the  court 
below,  and  no  direction  is  given  to  the  surveyor ;  it  is  therefore  no 
execution  of  our  final  decree ;  and  as  it  thus  remains  unexecuted,  it 
is  not  too  late  to  have  it  done,  and  requires  no  new  order  or 
decree,  *in  any  way  modifying  that  which  has  been  ren-  [  *496  ] 
dered  in  the  reported  case. 

It  is  therefore  ordered  that  the  clerk  of  this  court  make  out  a  cer- 
tificate of  the  final  decree  heretofore  rendered  in  the  case  of  the 
United  States  v.  Sibbald,  and  also  a  mandate  according  to  such  final 
decree,  the  opinion  of  the  court  in  that  case,  and  on  these  petitions. 
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On  consideration  of  the  motion  made  in  this  cause  by  Mr.  Clarke, 
of  counsel  for  the  appellant,  on  a  prior  da^of  the  present  term  of 
this  court,  to  wit,  on  Saturday,  the  10th  day  of  February,  a.  d. 
1838,  arid  of  the  arguments  of  counsel  thereupon  had,  it  is  now  here 
considered,  ordered,  and  adjudged  by  this  court,  that  the  clerk  of 
this  court  make  out  a  certificate  of  the  final  decree  heretofore  ren- 
dered in  the  case  of  the  United  States  v.  Sibbald ;  and  also  a  man- 
date according  to  such  final  decree,  the  opinion  of  the  court  in  that 
case,  and  on  this  petition. 

14  P.  614;  16  P.  62,215;  1  H.  134  ;  3  H.  413,  611 ;  6  H.  31 ;  15  H.  451;  16  H.  98; 
20  H.467;  21  H.  446;  1  Wai.  09;  12  W.  129,603;  17  W.  288;  4  0.499;  6  0. 143; 
7  O.  80S. 


James  M.  Reynolds,  John  B.  Byrne,  and  William  Farriday, 
Merchants,  trading  under  the  Firm  of  Reynolds,  Byrne,  and  Co., 
v.  James  S.  Douglass,  Thomas  G.  Singleton  and  Thomas  Going. 

12  P.  497. 

If  the  principal  debtor  be  insolvent  at  the  time  the  debt  becomes  payable,  the  guarantor  is 

not  discharged  by  want  of  notice  of  his  default. 
Insolvency  may  be  proved  in  such  a  case  in  the  same  manner  as  other  facts;  a  statute 

insolvency  need  not  be  shown  by  producing  record  evidence  thereof. 
Notice  within  a  reasonable  time,  that  a  guarantee  for  a  future  credit  has  been  accepted,  is 

necessary. 
An  express  and  unconditional  promise  to  paj  by  the  guarantor,  is  not  necessary  to  amount 

to  a  waiver  of  notice. 

The  case  is  stated  in  the  opinion  of  the  court 

Southard,  for  the  plaintiffs. 

Jones,  contra. 

[  *498  ]      *  AfLEAN,  J.,  delivered  the  opinion  of  the  court. 

This  case  is  brought  before  this  court  by  a  writ  of  error  to 
the  district  court  of  Mississippi. 

The  action  is  founded  on  the  following  guarantee :  — 

Port  Gibson,  27th  December,  1827. 

Messrs.  Reynolds,  Byrne,  and  Co. 

Gentlemen :  Our  friend,  Mr.  Chester  Haring,  to  assist  him  in  busi- 
ness, may  require  your  aid  from  time  to  time,  either  by  acceptances 
or  indorsement  of  his  paper,  or  advances  in  cash.  In  order  to  save 
you  from  harm  in  so  doing,  we  do  hereby  bind  ourselves  severally 
and  jointly,  to  be  responsible  to  you,  at  any  time,  for  a  sum  not  ex* 
ceeding  $8,000,  should  the  said  Chester  Haring  fail  to  do  so 

Your  obedient  servants, 

James  S.  Douglass, 
Thomas  G.  Singleton, 
Thomas  Going. 
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On  the  trial,  the  plaintiffs  proved  that  they  treated  this  paper  as  a 
continuing  guarantee ;  and  from  time  to  time,  on  the  faith  of  it,  ac- 
cepted drafts,  indorsed  bills,  and  made  advances  of  money  at  the 
request  of  Haring.  And  an  account  current  was  given  in  evidence 
showing  a  balance  due  to  the  planting,  from  Chester  Haring,  on  the 
1st  of  July,  1828,  of  $13,702.73 ;  on  1st  of  January,  1829,  of  $32,- 
920.57 ;  and  on  the  1st  of  July,  in  the  same  year,  of  $25,109.57.  And 
eight  bills  of  exchange,  drawn  by  Haring  on  the  plaintiffs,  amounting 
to  $8,000,  and  which  were  accepted  and  paid  by  them  in  the  year 
1828,  were  also  given  in  evidence. 

On  the  1st  of  May,  1829,  it  was  proved  that  Haring  executed  five 
promissory  notes,  in  the  whole  amounting  to  $25,000,  which  were 
indorsed  by  Daniel  Greenleaf,  and  also  by  the  plaintiffs ;  and  which 
were  payable  in  the  months  of  November,  December,  Janu- 
ary, February,  and  March,  succeeding;  the  proceeds  *of  [  *499  ] 
which  notes,  when  discounted,  were  to  be  credited  to  Haring 
in  the  general  account. 

On  the  11th  of  April,  1829,  Haring  sold  and  transferred  to  Daniel 
Greenleaf  his  mercantile  establishment,  which  constituted  the  whole 
of  his  property ;  and  in  August  or  September,  following,  he  died. 

At  the  time  this  transfer  was  made,  Greenleaf  gave  a  bond  in  the 
penalty  of  $32,000,  with  Thomas  G.  Singleton,  one  of  the  guarantors 
and  others  security,  conditioned  that  he  would  faithfully  pay  the  debts 
of  Haring,  as  therein  stated ;  and  especially  after  paying  the  home 
debts,  "  that  he  should  pay  the  sum  of  $8,000  to  the  securities  and 
signers  of  a  letter  of  credit  to  Reynolds,  Byrne,  and  Co.,  in  favor  of  the 
concern  of  Chester  Haring,  for  that  amount ;  or  otherwise  relieve  and 
exonerate  the  securities  and  signers  to  said  letters  of  credit."  And  on 
the  24th  of  December  following,  Daniel  Greenleaf  assigned  to  James 
S.  Douglass,  another  of  the  guarantees,  by  deed  of  trust,  on  the  condi- 
tions stated  therein,  "  all  his  debts,  claims,  and  demands,  either  at  law 
or  in  equity  due,  or  to  become  due."  This  assignment  included  the 
property,  &c.,  he  received  from  Haring. 

One  of  the  witnesses  examined,  stated,  that  he  heard  James  S. 
Douglass  and  Thomas  Going  say,  they  considered  ths  above  assign- 
ments would  indemnify  them  for  their  liability  under  the  guarantee. 

There  was  a  good  deal  of  evidence  in  the  case,  which,  in  consider- 
ing the  questions  of  law  on  the  instructions,  it  is  not  material  to 
notice. 

This  case  was  brought  before  this  court  on  certain  exceptions,  at 
the  January  term,  1833, 7  Pet  113,  at  which  time  the  following  points 
were  adjudged. 

1.  That  the  paper  in  question  was  a  continuing  guarantee,  and  was 
vol.  xii.  69 
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not  discharged  on  the  payment  of  advances,  acceptances,  and  indorse- 
ments amounting  to  $8,000 ;  but  that  it  covered  future  and  succes- 
sive advances,  acceptances,  and  indorsements. 

2.  That  to  entitle  the  plaintiffs  to  recover  on  the  guarantee,  they 
must  show  that,  within  a  reasonable  time,  they  gave  notice  of  its 
acceptance. 

3.  That  notice  of  the  future  and  successive  advances,  acceptances, 
and  indorsements,  after  the  acceptance  of  the  guarantee,  was  not 
necessary. 

4.  That  in  case  of  non-payment,  the  plaintiffs  were  re- 
[  *500  ]  quired  to  *show  a  demand  of  Haring;  and,  within  a  rea- 
sonable time,  a  notice  to  the  guarantors. 

After  the  evidence  was  closed,  the  plaintiffs  moved  the  court  to 
instruct  the  jury,  "  if  they  believe  that  Chester  Haring  was  insolvent 
previous  to  the  maturity  of  any  of  the  five  promissory  notes  drawn 
by  Chester  Haring,  dated  the  1st  May,  1829 ;  and  that  these  notes 
were  indorsed  upon  the  faith  of  the  letter  of  credit,  by  the  plaintiffs ; 
then  such  previous  insolvency  rendered  it  unnecessary  for  the  plain- 
tiffs to  give  the  defendants,  as  guarantors,  notice  of  a  demand  upon 
and  refusal  by  Chester  Haring  to  pay  the  said  notes ;  and  the  plain- 
*  tiffs  are  entitled  to  recover.  But  the  court  refused  to  charge  as  re- 
quested ;  and  charged  the  jury,  that  the  insolvency  of  Chester  Haring 
could  be  proved  only  by  a  record  of  the  insolvency,  or  by  admission 
of  the  defendants  and  not  by  common  rumor  or  hearsay  evidence." 

This  instruction  was  incautiously  drawn,  and  its  language  is  open 
to  criticism.  It  would  seem  at  the  first  view  to  place  the  right  of 
the  plaintiffs  to  recover,  on  the  fact  of  Haring's  insolvency.  This 
would  dispense  with  notice  of  the  acceptance  of  the  guarantee,  and 
with  all  evidence  of  advances  of  money  by  the  plaintiffs,  and  of 
acceptances  and  indorsements  under  it,  except  the  five  notes  referred 
to.  But  such  could  not  have  been  the  meaning  of  the  instruction,  as 
understood  by  the  counsel  concerned  in  the  case,  and  by  the  court. 
Much  evidence  had  been  given  of  advances  of  money,  of  acceptances 
and  of  indorsements  on  the  faith  of  the  guarantee ;  and  also  evi- 
dence of  facts,  from  which  the  jury  might,  in  the  exercise  of  their 
discretion,  infer  a  notice  to  the  defendants  that  the  guarantee  had 
been  accepted.  In  the  view  of  these  facts,  it  cannot  be  supposed 
that  the  plaintiffs  would  ask  the  court  to  instruct  the  jury  to  find  in 
their  favor,  aside  from  all  the  other  evidence  in  the  case,  if  the  insol- 
vency of  Haring  should  be  satisfactorily  established. 

The  instruction  was  undoubtedly  intended  to  cover  the  objection 
that  no  demand  had  been  made  of  Haring  on  his  failure  to  pay,  nor 
aotice  given  to  the  defendants.     And  that  if  the  jury  should  find  the 
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notes  referred  to  bad  been  indorsed  on  the  faith  of  the  letter  of 
credit,  the  previous  insolvency  of  Hating  rendered  notice  of  a  de- 
mand on  him  unnecessary ;  and  consequently  the  want  of  this  notice 
constituted  no  objection  to  the  plaintiffs'  recovery.  That  the  court 
considered  the  instruction  in  this  light,  is  clear  from  the  qualification 
which  they  annexed  to  it.  By  charging  the  jury  that  the  insolvency 
of  Hating  could  be  proved  only  by  the  admission  of  the 
defendants,  *or  by  record  evidence,  the  court  seem  to  con-  [  *501  ] 
eider  if  the  fact  of  insolvency  were  legally  made  out,  de- 
mand and  notice  were  unnecessary. 

Although  the  objection  to  the  structure  of  the  prayer  is  not  with- 
out force,  yet  we  are  inclined  to  think  that  if  the  instruction  had  been 
given  in  the  terms  requested  by  the  plaintiffs,  under  the  circum* 
stances,  it  could  not  have  misled  the  jury.  They  could  not  have 
understood  the  instruction  as  laying  down  the  basis  of  a  recovery, 
independent  of  all  other  evidence  in  the  case. 

In  this  part  of  the  record,  the  question  is  fairly  raised  whether  the 
insolvency  of  Haring,  either  prior  to  or  at  the  time  of  payment,  will 
excuse  the  plaintiffs  from  making  a  demand  on  him,  and  giving 
notice  to  the  guarantors. 

At  the  death  of  Haring,  the  notes  given  by  him  on  the  1st  May, 
1829,  and  indorsed  by  Greenleaf,  were  not  due.  And  these  promis- 
sory notes,  to  have  had  an  influence  in  the  case,  under  the  instruc- 
tion, must  have  been  indorsed  by  the  plaintiffs  on  the  faith  of  the 
guarantee. 

An  objection  is  made,  that  these  notes  greatly  exceed  in  amount 
the  guarantee ;  and,  consequently,  that  they  could  not  have  been  in- 
dorsed on  the  credit  of  the  guarantees.  The  same  objection  is  urged 
against  the  various  balances,  which  exceed  the  amount  of  the  guar- 
antee as  stated  in  the  account  current.  And  it  is  contended,  that  to 
bind  the  guarantors,  the  advances,  acceptances,  and  indorsements, 
although  made  at  successive  periods,  on  the  faith  of  the  guarantee, 
must  not  exceed  it  in  amount. 

If  this  objection  were  well  founded,  it  could  not  affect  the  right  of 
the  plaintiffs.  They  have  brought  their  action  on  the  guarantee,  and 
exhibit  eight  bills  of  exchange,  amounting  to  08,000,  which  they  aver 
were  accepted  and  paid  by  them  on  the  faith  of  the  guarantee. 

The  question  as  to  the  liability  of  the  guarantors,  under  accept- 
ances and  indorsements,  for  a*sum  exceeding  $8,000,  does  not,  there- 
fore, arise  in  this  case ;  and  it  is  unnecessary  to  consider  it.  The 
advances  which  were  made  from  time  to  time,  and  also  the  accep- 
tances and  indorsements  on  the  credit  of  the  guarantee,  go  to  show 
how  it  was  considered  and  treated  by  the  plaintiffs.     And  it  was  • 
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question  for  the  jury  to  determine,  whether  the  advances,  acceptances, 
and  indorsements,  as  alleged  by  the  plaintiffc,  were  made  under  the 

guarantee. 
[  *502  ]  *  If  the  insolvency  of  Haring  was  a  material  feet  in  the 
case,  how  was  it  to  be  proved  ?  Could  it  be  proved  only 
by  record  evidence,  or  by  the  admissions  of  the  defendants,  as  decided 
by  the  district  court  ?  No  reason  is  perceived  for  this  rule,  and  there 
is  no  principle  of  law  that  sustains  it.  The  insolvency  of  Haring  should 
be  proved  ip.  the  same  manner  as  any  other  fact  in  the  cause.  Was 
he  without  property,  and  unable  to  pay  the  demands  against  him  ? 
There  can  be  no  difficulty  in  showing  his  circumstances,  by  compe- 
tent proof. 

$ut  does  the  insolvency  of  Haring,  if  it  be  established,  excuse  the 
failure  to  make  a  demand  on  him  at  the  maturity  of  his  notes ;  and 
to  give  notice  to  the  guarantees. 

In  the  case  of  Gibbs  v.  Cannon,  9  Serg.  &  Rawle,  198,  it  was 
held,  that  on  a  guarantee  of  a  promissory  note,  drawn  and  indorsed 
by  others,  if  the  drawer  and  iudorser  are  insolvent  when  the  note 
becomes  due,  this  would,  primd  facie,  be  evidence  that  the  guarantor 
was  not  prejudiced ;  and  therefore  the  giving  him  notice  of  non-pay- 
ment, is,  in  such  case,  dispensed  with.  And  in  the  case  of  Holbrow 
v.  Wilkins,  1  Para.  &  Cressw.  10,  the  court  say,  if  a  guarantor  of  a 
bill  be  informed,  before  it  is  due,  of  the  insolvency  of  the  acceptors, 
and  that  the  plaintiff  looked  to  him  for  payment ;  it  is  not  necessary 
to  prove  presentment  and  notice  of  non-payment. 

In  the  case  of  Warrington  and  another  v.  Furbor  and  Warrington, 
8  East,  242,  Lord  Ellenborough  says :  the  same  strictness  of  proof 
is  not  necessary  to  charge  the  guarantors,  as  would  have  been  neces- 
sary to  support  an  action  upon  the  bill  itself,  where,  by  the  law  mer- 
chant, a  demand  upon  and  refusal  by  the  acceptors  must  have  been 
proved  in  order  to  charge  any  other  party  upon  the  bill ;  and  this, 
notwithstanding  the  bankruptcy  of  the  acceptors.  But  this  is  not 
necessary  to  charge  guarantors,  who  insure,  as  it  were,  the  solvency 
of  the  principals ;  and,  therefore,  if  the  latter  become  bankrupt  and 
notoriously  insolvent,  it  is  the  same  as  if  they  were  dead ;  and  it  is 
nugatory  to  go  through  the  ceremony  of  making  a  demand  upon 
them. 

Mr.  Justice  Lawrence,  in  the  same  case  says,  that,  although  proof 
of  a  demand  on  the  acceptors,  who  had  become  bankrupts,  was  not 
necessary  to  charge  the  guarantors ;  yet  that  the  latter  were  not  pre- 
vented from  showing  that  tbey  ought  not  to  have  been  called  upon 
at  all ;  for  that  the  principal  debtors  could  have  paid  the  bill  if  de- 
manded of  them.     And  Mr.  Justice  Le  Blanc  also  says,  in  the  same 
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case,  there  is  no  heed  of  the  same  proof  to  charge  a  guar- 
antor, as  to  *  charge  a  party  whose  name  is  upon  the  bill  of   [  *  503  ] 
exchange ;  for  it  is  sufficient,  as  against  the  former,  to  show 
that  the  holder  of  the  bill  could  not  have  obtained  the  money  by 
making  a  demand  upon  the  bill. 

In  the  third  volume  of  his  Commentaries,  123,  Chancellor  Kent 
says,  it  has  been  held  that  the  guarantor  of  a  note  could  be  dis- 
charged by  the  laches  of  the  holder,  as  by  neglect  to  make  demand 
of  payment  of  the  maker,  and  give  notice  of  non-payment  to  the 
guarantor,  provided  the  maker  was  solvent  when  the  note  fell  due, 
and  became  insolvent  afterwards.  The  rule  is  not  so  strict  as  in  the 
case  of  mere  negotiable  paper;  and  the  neglect  to  give  notice  must 
have  produced  some  loss  or  prejudice  to  the  guarantor. 

The  same  principle  is  laid  down  in  the  following  cases :  Phillips  v. 
Astling,  2  Taunt  206 ;  Swinyard  v.  Bowes,  5  M.  &  S.  62 ;  Van 
Wart  v.  Woolley,  3  Barn.  &  Cressw.  439. 

The  rule  is  well  settled  that  the  guarantor  of  a  promissory  note, 
whose  name  does  not  appear  on  the  note,  is  bound  without  notice, 
where  the  maker  of  the  note  was  insolvent  at  its  maturity.  That  his 
liability  continues,  unless  he  can  show  he  has  sustained  some  preju- 
dice by  want  of  notice  of  a  demand  on  the  maker  of  the  note,  and 
non-payment. 

In  the  case  before  us,  there  is  no  pretence  that  the  defendants  have 
sustained  any  injury  from  a  neglect  of  the  plaintiffs  to  make  a  de- 
mand on  Chester  Haring  for  payment  of  the  balances  against  him,  in 
the  account  current,  or  for  the  amount  paid  in  discharge  of  the  eight 
bills  of  exchange  referred  to  in  the  declaration. 

But  if  the  defendants  could  prove  they  had  suffered  damage  by  the 
neglect  of  the  plaintiffs  to  make  the  demand  and  give  notice,  ac- 
cording to  the  case  of  Van  Wart  v.  Woolley,  3  Barn.  &  Cress.  439, 
they  could  only  be  discharged  to  the  extent  of  the  damage  sustained. 

As  before  remarked,  Haring  died  before  any  of  the  promissory 
notes  dated  1st  May,  1829,  became  due ;  and,  consequently,  no  de- 
mand on  him  for  the  payment  of  these  notes  could  be  made.  From 
the  facts  in  the  case,  it  appears  that  the  defendants  resided  in  Port 
Gibson,  the  place  where  Haring  lived,  and  it  cannot  be  doubted  that 
they  had  knowledge  of  his  death. 

From  these  considerations,  it  is  clear  that  the  district  court  erred 
in  refusing  to  give  the  first  instruction  asked  by  the  plaintiffs. 

The  plaintiffs  also  requested  the  court  to  charge  that,  if  the  jury 
believed  that  Chester  Haring  transferred  all  his  property  to 
Daniel  *  Greenleaf,  on  the  11th  April,  1829,  and  that  Daniel  [  *  504  ] 
Greenleaf  at  that  time  was  engaged  to  pay  all  the  debts  of 
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the  said  firm,  and  to  secure  the  defendants  from  their  liability  on  the 
letter  of  guarantee ;  and  that  Daniel  Greenleaf,  on  the  24th  Decem- 
ber, 1829,  by  deed  of  trust  to  one  of  the  defendants,  James  S.  Doug- 
lass, transferred  claims  to  the  amount  of  $28,000  or  $29,000,  to 
secure  the  defendants  for  their  liability  on  said  Letter  of  credit ;  then 
it  is  not  necessary  for  the  plaintiffs  to  prove  that  the  defendants  were 
duly  notified  of  their  liability  on  said  letter  of  credit ;  which  charge 
the  court  refused  to  give. 

The  facts,  hypothetically  stated  as  the  basis  of  this  instruction,  are 
such  as,  if  found  by  the  jury,  must  have  had  influence  on  their  minds ; 
for  they  conduce  to  show  that  the  defendants  had  received  knowledge 
of  their  responsibility  under  the  letter  of  credit,  and  of  the  circum- 
stances of  Haring.  But  as  the  instruction  does  not  necessarily  im- 
port the  insolvency  of  Haring,  which,  or  his  death,  can  alone  excuse 
the  plaintiffs  from  making  a  demand  on  him,  and  giving  notice  to  the 
defendants  of  his  failure  to  pay,  the  court  did  not  err  in  declining  to 
give  the  instruction.  The  facts  supposed  in  the  instruction  might  be 
admitted,  and  yet  the  insolvency  of  Haring,  at  some  subsequent  pe- 
riod, would  not  follow  as  a  consequence. 

Several  instructions  were  given  by  the  court,  at  the  request  of  the 
defendants'  counsel,  to  which  the  plaintiffs  excepted;  and  we  will 
now  consider  them. 

And  first,  the  court  charged  the  jury  that,  to  entitle  the  plaintiffs  to 
recover  on  said  letter  of  credit,  they  must  prove  that  notice  had  been 
given  in  a  reasonable  time  after  said  letter  of  credit  had  been  accepted 
by  them  to  the  defendants,  that  the  same  had  been  accepted.  This 
instruction,  being  in  conformity  to  the  rule  formerly  laid  down  by  this 
court  in  this  case,  was  properly  given.  This  notice  need  not  be  proved 
to  have  been  given  in  writing,  or  in  any  particular  form ;  but  may  be 
inferred  by  the  jury  from  facts  and  circumstances  which  shall  warrant 
such  inference. 

The  court  also  instructed  the  jury,  that  if  they  believed  from  the 
evidence  that  two  of  the  defendants,  Going  and  Singleton,  admitted 
that  the  debt  sued  for  was  a  just  debt,  and  that  the  said  two  defend- 
ants stated  that  they  would  try  to  arrange  the  payment  thereof  out 
of  the  funds  or  effects  that  had  been  assigned  by  Daniel  Greenleaf  to 
James  S.  Douglass ;  and  that  the  admission  and  declaration  were 
made  in  1830,  and  that  at  said  period  no  notice  had  been 
[  *  505  ]  given  by  *  the  plaintiffs  to  the  defendants  that  said  guar- 
antee had  been  accepted  by  them ;  and  that  said  defendants 
were  uninformed  at  the  time  of  such  admission  and  declaration  of 
such  failure  to  give  such  notice ;  that  then  such  admission  and  decla- 
ration do  not  operate  in  law  a  waiver  of,  and  dispense  with  the 
necessity  of  such  notice. 
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This  instruction  must  have  been  hastily  drawn ;  bat  we  understand 
it  as  laying  down  the  principle  that  a  recognition  of  their  obligation 
to  pay,  by  the  defendants,  under  a  supposed  liability  which  did  not 
exist,  from  the  facts  of  the  case,  and  of  which  facts  they  were  igno- 
rant, would  not  be  a  waiver  of  the  notice.  In  this  view,  the  instruc- 
tion was  correctly  given. 

And  the  court  further  instructed  the  jury,  that  in  the  absence  of 
evidence  of  notice  given  in  a  reasonable  time  by  the  plaintiffs,  that 
said  letter  of  credit  had  been  accepted  by  them,  the  mere  acknowl- 
edgment  by  the  defendants  that  the  debt  sued  for  is  a  just  debt,  does 
not  dispense  with  the  necessity  of  such  notice ;  but  that  to  dispense 
with  such  notice,  there  must  be  evidence  of  an  express  and  uncondk 
tional  promise  by  the  defendants  to  pay,  made  under  a  full  knowledge 
that  such  notice  had  not  been  given. 

This  instruction  is  not  founded  upon  the  supposition  that  the  de- 
fendants were  ignorant  of  the  necessity  of  a  notice  to  bind  them ;  and 
this  ignorance,  therefore,  cannot  be  presumed.  The  proposition  then 
is  that,  although  thp  defendants  knew  that  a  notice  was  necessary  to 
bind  them,  and  which  had  not  been  given,  an  acknowledgment  of  the 
debt  and  a  promise  to  pay,  which  is  not  express  and  unconditional, 
would  not  dispense  with  notice.  In  giving  this  instruction,  we  think 
the  court  erred.  A  party  to  a  note  entitled  to  notice  may  waive  it  by 
a  promise  to  see  it  paid ;  or  an  acknowledgment  that  it  must  be  paid ; 
or  a  promise  that  "  he  will  set  the  matter  to  rights ;"  or  by  a  quali- 
fied promise,  having  knowledge  of  the  laches  of  the  holder.  Hopes 
v.  Alder,  6  East,  16 ;  Selw.  N.  P.  323 ;  Haddock  v.  Bury,  7  East,  236, 
note ;  Rogers  v.  Stephens,  2  T.  R.  713 ;  Anson  v.  Baily,  Bui.  N.  P. 
276.  In  the  case  of  Thornton  v.  Wynn,  12  Wheat.  183,  this  court 
say,  an  acknowledgment  of  his  liability  by  the  indorser  of  a  bill  or 
note,  and  knowledge  of  his  discharge  by  the  laches  of  the  holder,  will 
amount  to  a  waiver  of  notice. 

In  their  fourth  instruction  the  court  say  that  a  qualified  or  condi* 
tional  promise,  made  by  the  defendants  to  pay  the  debt  sued  for, 
which  was  rejected  by  the  plaintiffs  or  their  agent,  is  not  a 
waiver  of  *the  necessary  notice  from  the  plaintiffs  to  the  [  •  506  ] 
defendants,  that  said  letter  of  credit  had  been  accepted  by 
them. 

This  instruction  is  somewhat  vague  in  its  language ;  but  if  it  is  to 
be  considered  as  laying  down  the  rule,  that  a  promise  to  pay  the 
debt,  qualified  with  a  condition  which  was  rejected  by  the  plaintiffs, 
or  their  agent,  the  court  were  right  in  saying  that  it  was  not  a  waiver 
of  notice. 

In  their  fifth  and  last  instruction,  the  court  charge  the  jury  that  to 
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enable  the  plaintife  to  recover  on  said  letter  of  credit,  they  most 
prove  that  a  demand  of  payment  had  been  made  of  Chester  Haring, 
the  principal  debtor,  of  the  debt  sued  for ;  and  in  case  of  non-pay- 
ment, notice  should  have  been  given  in  a  reasonable  time  to  the  de- 
fendants ;  and  on  failure  of  such  proof,  the  defendants  are  in  law 
discharged. 

This  instruction  rests  upon  the  necessity  of  a  personal  demand  of 
Haring  by  the  plaintiffs.  It  has  been  already  shown  that  this  de- 
mand was  unnecessary  in  case  of  Haring's  insolvency ;  the  instruc- 
tion was,  therefore,  on  the  facts  in  the  case,  erroneous.  The  judgment 
of  the  district  court  must  be  reversed,  and  the  cause  remanded  for  a 
venire  de  novo. 

Baldwin,  J.,  dissented. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  district  court  of  the  United  States  for  the  district  of  Mis- 
sissippi, and  was  argued  by  counsel  On  consideration  whereof,  it  is 
now  here  adjudged  and  ordered  by  this  court  that  the  judgment  of 
the  said  district  court  in  this  cause  be  and  the  same  is  hereby  reversed 
and  annulled,  and  that  this  cause  be  and  the  same  is  hereby  re- 
manded to  the  said  district  court,  with  directions  to  award  a  venire 
facias  de  novo. 

12  P.  207;  2  H.  457;  10  H.  461;  2  0. 161 


Pierre  Choteau,  Senior,  Plaintiff  in  Error,  t/.  Marguerite,  a  Woman 

of  Color,  Defendant 

12  P.  607. 

Under  the  25th  section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  85,)  this  court  cannot  re- 
examine the  decision  of  a  state  court  upon  the  question  whether  a  part/  was  lawfully  held 
as  a  slave  in  Missouri  at  the  time  of  the  treaty  of  cession  of  Louisiana. 

Crowell  v.  Randall,  10  P.  868,  affirmed. 

Error  to  the  supreme  court  of  the  State  of  Missouri*  The  record 
showed  that  the  action  was  trespass,  brought  by  the  defendant  in 
error  to  try  her  right  to  freedom,  and  that,  in  the  course  of  the  trial  by 
the  jury,  the  following  instructions  were  prayed  for  by  the  plaintiff 

in  error. 
[  *  508  ]  *  1.  If  the  jury  find,  from  the  evidence,  that  the  mother 
of  Marie  Scipion  was  an  Indian  woman,  of  the  Natchez 
nation,  taken  captive  in  war  by  the  French;  and  that  she  and  her 
descendants  were  publicly  and  notoriously  held  as  slaves,  in  the 
province  of  Louisiana,  while  the  same  was  held  by  the  French,  prior 
to  the  year  1769 ;  and  that  she  and  her  descendants  were  so  publicly 
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and  notoriously  held  as  slaves,  without  interruption,  in  the  said 
province,  until  the  30th  April,  1803,  and  thence  to  the  time  of  the 
commencement  of  this  suit ;  the  jury  ought  to  find  for  the  defendant 

2.  If  the  jury  find,  from  the  evidence,  that  the  mother  of  Marie 
Scipion  was  an  Indian  woman,  taken  captive  in  war,  and  reduced  to 
slavery  by  the  French ;  and  that  from  the  time  of  her  capture  she  and 
her  descendants  were  publicly  and  notoriously  held  as  slaves,  in  the 
province  of  Louisiana,  while  the  same  was  held  by  the  French,  be- 
fore the  year  1769,  and  afterwards,  while  the  same  province  was  in 
the  possession  of,  and  held  by  Spain  and  France,  until  the  30th  day 
of  April,  1803,  and  thence  until  the  commencement  of  this  suit ;  they 
ought  to  find  for  the  defendant. 

3.  That  Indians  taken  captive  in  war  by  the  French,  might  law- 
fully be  reduced  and  held  in  slavery  in  the  province  of  Louisiana, 
whilst  it  was  held  by  the  crown  of  France. 

4.  If  the  jury  find,  from  the  evidence,  that  the  said  Marie  Scipion 
was  born  while  her  mother  was  so  held  in  slavery,  within  the  province 
of  Louisiana,  while  the  same  was  held  by  the  French,  prior  to  the 
year  1769;  that  the  said  mother  was  held  in  slavery,  in  the  province 
of  Louisiana,  from  the  time  of  her  birth  until  the  30th  April,  1803, 
and  thence  until  the  time  of  her  death ;  then  the  jury  ought  to  find 
for  the  defendant. 

5.  If  the  jury  find,  from  the  evidence,  that  Marie  Scipion  was 
born  while  her  mother  was  held  in  slavery,  and  that  she,  the  said 
Marie  Scipion,  was  publicly  and  notoriously  held  as  a  slave,  from  the 
time  of  her  birth  until  her  death,  within  the  territory  ceded  to  the 
United  States,  by  the  treaty  between  the  United  States  of  America 
and  the  French  Republic,  bearing  date  the  30th  April,  1803,  and  that, 
at  the  date  of  said  treaty,  the  said  Marie  Scipion  was  so  held  as  a 
slave,  within  the  said  ceded  territory,  by  an  inhabitant  thereof,  then 
the  jury  ought  to  find  for  the  defendant 

The  court  refused  to  give  these  instructions ;  and  the  defendant 
sued  out  a  writ  of  error  to  the  supreme  court  of  Missouri,  where 
the  judgment  of  the  circuit  court  of  Jefferson  county  was  af- 
firmed. 

•  The  defendant  then  sued  out  this  writ  of  error.  [  *  509  ] 

Butler,  for  the  defendant  in  error,  moved  to  dismiss  the  writ  of 
error  on  the  ground  that  the  case  is  not  within  the  provisions  of  the 
35th  section  of  the  Judiciary  Act 

Benton  and  Key,  contra. 

18  Stats,  at  Large,  252. 
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[  *  510  ]  *  Story,  J.,  said  that  it  bad  been  thought  that  the  decis- 
ions of  the  court  had  been  misunderstood ;  and  the  court, 
in  the  case  of  Crowell  v.  Randall,  10  Pet  368,  had  revised  all  the 
cases ;  and  had  laid  down  the  law  as  they  wished  it  should  be 
universally  understood. 

The  motion  to  dismiss  the  case  was  sustained. 

19  H.  393. 


Manuel  Garcia,  Plaintiff  in  Error,  t>.  Samuel  Leb. 

12  P.  511. 

The  Act  of  March  26,  1804,  f  14",  (2  Stats,  at  Large,  287  J  which  annals  grants,  made  by 

Spanish  authority,  of  land  between  the  Mississippi  and  the  Perdido,  is  valid  and  binding. 
It  belonged  to  the  executive  and  legislative  bran^aof  the  government  of  the  United  States 

to  determine  the  boundary  between  West  Florida  a^cT Louisiana,  and  the  judicial  tribunals 

follow  that  determination. 
The  cases  of  Elam  v.  Neilson,  2  P.  251,  and  The  United  States  v.  Perchman,  7  P.  86, 

examined. 

Error  to  the  district  court  of  the  United  States  for  the  eastern 
district  of  Louisiana.  The  material  facts  appear  in  the  opinion  of 
the  court. 

M*  Caleb  and  Southard,  for  the  plaintiffs. 

Jones,  contra. 

[  •  515  ]      *  Taney,  C.  J.,  delivered  the  opinion  of  the  court :  — 

In  this  case,  the  appellant  claims  10,000  arpents  of  land, 
being  part  of  a  grant  for  15,000  arpents ;  which  he  alleges,  in  his 
petition,  were  granted  to  him  by  the  Spanish  authorities  in  1806, 
The  land  is  situated  in  the  State  of  Louisiana,  and  in  the  territory 
lying  north  of  the  Iberville,  and  between  the  Perdido  and  the  Missis- 
sippi ;  which  was  so  long  a  subject  of  controversy  between  the  United 
States  and  Spain ;  and  which  was  finally  settled  by  the  cession  of 
the  Floridas  to  the  United  States,  by  the  treaty  of  Fehruary  22, 1819.1 
It  is  well  known  as  a  matter  of  history,  that  the  executive  and 
legislative  departments  of  our  government  have  continually  insisted 
that  the  true  boundary  of  Louisiana  as  we  acquired  it  by  the  treaty 
with  France  of  the  30th  of  April,  1803,2  extended  to  the  Perdido ; 
that  the  claim  of  the  United  States  was  disputed  by  Spain ;  and  that 
she  refused  to  deliver  the  territory,  and  claimed  a  right  to  exercise  the 
powers  of  government  over  it;  which  claim  the  United  States 
denied.     On  the  26th  of  March,  1804,  congress  passed  a  law  dividing 

^  —  — ■ — — ■  ■        ■  ..--.- 1 — — —  —  .  ■  i  -■»..,         — ^, — ^ 

1 8  Stats,  at  Large,  252.  »  lb.  200. 
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Louisiana  into  two  territorial  governments ;  and  in  order  to  protect 
the  interest  of  the  United  States  in  the  disputed  territory,  the  14th 
section  of  this  law  enacts,  That  all  grants  for  lands  within  the  terri* 
tones  ceded  by  the  "  French  Republic  to  the  United  States,  by  the 
treaty  of  the  30th  April,  1803,  the  title  whereof  was  at  the  date  of 
the  treaty  of  St  Udefonso  in  the  crown,  government,  or  nation  of 
Spain,  and  every  act  and  proceeding  subsequent  thereto,  of 
*  whatsoever  nature,  towards  the  obtaining  of  any  grant,  [  *  916  ] 
title  or  claim  to  such  lands,  and  under  whatsoever  authority 
transacted  or  pretended,  be,  and  the  same  cure  hereby  declared  to  be, 
and  to  have  been  from  the  beginning,  null  and  void,  and  of  no  effect 
in  law  or  in  equity."  The  titles  of  actual  settlers,  acquired  before  the 
20th  of  December,  1803,  are  excepted  by  a  proviso  from  the  operation 
of  this  section. 

The  grant  under  which  the  appellant,  Garcia,  claims,  falls  within 
the  provisions  of  this  section ;  and  as  this  law  of  congress  has  never 
been  repealed  or  modified  in  relation  to  grants  made  by  the  Spanish 
authorities,  the  appellant  has  no  title  at  law  ox  in  equity ;  unless  it 
can  be  shown  that  the  act  of  congress  in  question,  upon  some  ground 
or  other,  is  void  and  inoperative ;  and  that  the  courts  of  the  United 
States  are  bound  to  recognize  a  title  acquired  in  opposition  to  its 
provisions. 

The  questions  presented  by  the  record  before  us,  are  not  new  in 
this. court.  They  were  examined  and  considered  in  the  case  of 
Foster  and  Elam  v.  Neilson,  decided  here  in  1829 ;  and  reported  in 
2  Pet  253.  In  that  ease,  the  land  in  dispute  was  granted  by  the 
Spanish  governor  on  the  2d  of  January,  1804,  and  ratified  by  the 
king  of  Spain  on  the  29th  of  May,  1804.  The  controversy  in  relation 
to  the  country  lying  between  the  Mississippi  and  the  Perdido ;  and 
the  validity  of  the  grants  made  by  Spain  in  the  disputed  territory 
after  the  cession  of  Louisiana  to  the  United  States,  were  carefully 
examined  and  decided  in  that  case ;  and  all  of  the  facts  and  argu« 
ments  necessary  to  a  correct  decision  were  then  before  the  court 
They  are  substantially  the  same  with  those  now  offered  to  support 
the  claim  of  the  appellant;  and  are  so  fully  set  forth  in  the  report  of 
that  case,  that  it  is  unnecessary  here  to  repeat  them.  This  court  then 
decided  that  the  question  of  boundary  between  the  United  States 
and  Spain,  was  a  question  for  the  political  departments  of  the  govern- 
ment; that  the  legislative  and  executive  branches  having  decided  the 
question,  the  courts  of  the  United  States  were  bound  to  regard  the 
boundary  determined  on  by  them  as  the  true  one.  That  grants  made 
by  the  Spanish  authorities  of  lands,  which,  according  to  this  boundary 
line  belonged  to  the  United  States,  gave  no  title  to  the  grantees,  in 
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opposition  to.  those  claiming  under  the  United  States ;.  unless  the 
Spanish  grants  were  protected  by  the  subsequent  arrangements  made 
between  the  two  governments ;  and  that  no  such  arrangements  were 
to  be  found  in  the  treaty  of  1819,  by  which  Spain  ceded  the 
[  *  517  ]  Floridas  to  the  United  States,  according  to  the  fair  *  import 
of  its  words  and  its  true  construction;  These  positions 
have  all  been  controverted  in  the  argument  at  the  bar,  in  the  case 
now  before  us.  But  we  do  not  think  it  necessary,  in  deciding  the 
case,  to  enter  upon  a  discussion  of  the  various  topics  pressed  upon 
the  attention  of  the  court ;  and  shall  content  ourselves  with  extracting 
several  portions  of  the  opinion  delivered  by  Chief  Justice  Marshall, 
in  the  case  of  Foster  and  Elam  v.  Neilson,  in  order  to  show  that 
all  of  the  points  now  raised  were  carefully  considered  and  decided 
in  the  case  referred  to.  In  page  309  of  vol  2  of  Peters's  Reports, 
the  chief  justice  states  the  opinion  of  the  court,  in  the  following 
words :  — 

"  After  these  acts  of  sovereign  power  (by  the  United  States)  over 
the  territory  in  dispute,  asserting  the  American  construction  of  the 
treaty,  by  which  the  government  claims  it;  to  maintain  the  opposite 
construction  in  its  own  courts,  would  certainly  be  an  anomaly  in  the 
history  and  practice  of  nations.  If  those  departments  which  are  in- 
trusted with  the  foreign  intercourse  of  the  nation,  which  assert  and 
maintain  its  interests  against  foreign  powers,  have  unequivocally 
asserted  its  rights  of  dominion  over  a  country  of  which  it  is  in  posses- 
sion, and  which  it  claims  under  a  treaty ;  if  the  legislature  has  acted 
on  the  construction  thus  asserted ;  it  is  not  in  its  own  courts  that  this 
construction  is  to  be  denied.  A  question  like  this,  respecting  boun- 
daries of  nations,  is,  as  has  been  truly  said,  more  a  political  than  a 
legal  question ;  and  in  its  discussion,  the  courts  of  every  country  must 
respect  the  pronounced  will  of  the  legislature.  Had  this  suit  been 
instituted  immediately  after  the  passage  of  the  act  for  extending  the 
bounds  of  Louisiana,  could  the  Spanish  construction  di  the  treaty  of 
St.  Ildefonso  have  been  maintained  ?  Could  the  plaintiff  have  in- 
sisted that  the  land  did  not  lie  in  Louisiana,  but  in  West  Florida; 
that  the  occupation  of  the  country  by  the  United  States  was  wrong- 
ful; and  that  his  title  under  a  Spanish  grant  must  prevail:  because 
the  acts  of  congress  on  the  subject  were  founded  on  a  misconstruc- 
tion of  the  treaty  ?  If  it  be  said  that  this  statement  does  not  present 
the  question  fairly,  because  a  plaintiff  admits  the  authority  of  this 
court,  let  the  parties  be  changed.  If  the  Spanish  grantee  had  ob- 
tained possession,  so  as  to  be  the  defendant,  would  a  court  of  the 
United  States  maintain  his  title  under  a  Spanish  grant,  made  subse- 
quent to  the  acquisition  of  Louisiana,  singly  on  the  principle  that  the 
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Spanish  construction  of  the  treaty  of  St.  Ildefonso  was  right,  and 

the  American  construction  wrong  ?   Such  a  decision  would, 

we  think,  *  have  subverted  those  principles  which  govern  the  [  *  518  ] 

relations  between  the  legislature  and  judicial  departments, 

and  mark  the  limits  of  each. 

"  If  the  rights  of  the  parties  are  in  any  degree  changed,  that  change 
must  be  produced  by  the  subsequent  arrangements  made  between 
the  two  governments." 

After  having  thus  fully  expressed  the  opinion  that  the  court  were 
bound  to  recognize  the  boundary  of  Louisiana,  as  insisted  on  by  the 
legislature  of  the  United  States ;  and  that  the  American  grants  of 
land  must  prevail  over  those  made  by  the  Spanish  authorities,  after 
the  date  of  the  treaty  of  St  Udefonso,  unless  "  the  rights  of  the  par- 
ties had  been  changed  by  subsequent  arrangements  made  between 
the  two  governments ; "  the  court,  in  the  same  case,  proceed  to  ex- 
amine whether  the  validity  of  these  grants  were  recognized  by  the 
United  States,  or  provided  for  in  the  treaty  of  1819.  And  after 
examining  the  articles  of  the  treaty,  which  had  been  relied  on  in  the 
argument  as  providing  for  the  grants  made  by  the  Spanish  authorities, 
the  opinion  of  the  court,  on  that  part  of  the  case,  is  stated  by  the 
chief  justice  in  the  following  words:  "  It  is  not  improbable,  that  terms 
were  selected  which  might  not  compromise  the  dignity  of  either 
government;  and  which  each  might  understand,  consistently  with 
its  former  pretensions.  But  if  a  court  of  the  United  States  would 
have  been  bound  under  the  state  of  things  existing  on  the  signature 
of  the  treaty,  to  consider  the  territory,  then  composing  a  part  of  the 
State  of  Louisiana  as  rightfully  belonging  to  the  United  States,  it 
would  be  difficult  to  construe  this  article  into  an  admission  that  it 
belonged,  rightfully,  to  his  Catholic  majesty."  It  had  also  been  con- 
tended in  argument  in  that  case,  that  the  exception  of  certain  large 
grants  of  land  by  name,  (which  had  been  made  by  the  Spanish 
government,)  in  the  ratification  of  the  treaty  by  Spain,  implied  that 
other  fair  grants  were  to  be  obligatory  on  the  United  States.  But 
the  court  held  otherwise,  and  say :  "  The  form  of  this  ratification 
ought  not,  in  their  opinion,  to  change  the  natural  construction  of  the 
words  of  the  eighth  article,  or  extead  them  to  embrace  grants  not 
otherwise  intended  to  be  confirmed  by  it" 

"  An  extreme  solicitude  to  provide  against  injury  or  inconvenience 
from  the  known  existence  of  such  large  grants,  by  insisting  upon  a 
declaration  of  their  absolute  nullity,  can,  in  their  opinion,  furnish 
no  satisfactory  proof  that  the  government  meant  to  recognize  the 
small  grants  as  valid;  which  in  every  previous  act  and  struggle, 
vol.  xn.  70 
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[  *  519  ]  *it  had  proclaimed  to  be  void,  as  being  for  land*  within  the 

American  territory." 
Such  were  the  opinions  and  language  of  this  court,  in  the  case  of 
Foster  and  Elam  v.  Neilson,  2  Pet  263.  It  is  true,  that  upon  another 
and  different  point  from  those  above  mentioned,  an  opinion  expressed 
in  that  case,  was  afterwards,  upon  information  subsequently  obtained, 
overruled ;  and  in  order  to  prevent  misconstruction,  it  may  be  proper 
to  state  it  It  was  this.  The  8th  article  of  the  treaty  of  1819, 
declares  that  all  grants  made  before  the  24th  of  January,  1818,  by 
the  Spanish  authorities,  "  shall  be  ratified  and  confirmed  to  the  per- 
sons in  possession  of  the  lands ;  to  the  same  extent  that  the  same 
grants  would  be  valid,  if  the  territories  had  remained  under  the 
dominion  of  his  Catholic  majesty.'9  And  in  deciding  the  case  of 
Foster  and  Elam  v.  Neilson,  the  court  held,  that  even  if  this  stipulation 
applied  to  lands  in  the  territory  in  question,  yet  the  words  used  did 
not  import  a  present  confirmation  by  virtue  of  the  treaty  itself;  but 
that  they  were  words  of  contract  between  the  two  nations,  and  that 
"  the  legislature  must  execute  the  contract ; "  "  that  the  ratification 
and  confirmation  which  are  promised,  must  be  the  act  of  the  legisla- 
ture ;  "  and  "  until  such  act  shall  be  passed,  the  court  is  not  at  liberty 
to  disregard  the  existing  laws  on  the  subject"  Afterwards,  in  the 
case  of  The  United  States  v.  Percheman,  7  Pet  86,  in  reviewing 
these  words  of  the  8th  article  of  the  treaty,  the  court,  for  the  reasons 
then  assigned,  came  to  a  different  conclusion,  and  held  that  the 
words  used,  were  words  of  present  confirmation  by  the  treaty,  where 
the  land  had  been  rightfully  granted  before  the  cession ;  and  that  it 
did  not  need  the  aid  of  an  act  of  congress  to  ratify  and  confirm  the 
grant  This  language  was,  however,  applied  by  the  court,  and  in- 
tended to  apply  to  grants  made  in  a  territory  which  belonged  to 
Spain  at  the  time  of  the  grant  The  case  before  the  court  was  one 
of  that  description.  It  was  in  relation  to  a  grant  of  land  in  Florida, 
which  unquestionably  belonged  to  Spain  at  the- time  the  grant  was 
made ;  and  where  the  Spanish  authorities  had  an  undoubted  right  to 
grant,  until  the  treaty  of  cession  in  1819.  It  is  of  such  grants  that 
the  court  speak,  when  they  declare  them  to  be  confirmed  and  pro- 
tected by  the  true  construction  of  the  treaty ;  and  that  they  do  not 
need  the  aid  of  an  act  of  congress  to  ratify  and  confirm  the  title  of 
the  purchaser.  But  they  do  not,  in  any  part  of  the  last  men- 
tioned case,  apply  this  principle  to  grants  made  by  Spain  within 

the  limits  of  Louisiana,  in  the  territory  which   belonged 
[  *520  ]  to  the  United  States  *  according  to  its  true  boundary;  and 

where  Spain  had  no  right  to  grant  lands  after  the  cession  to 
France   by  the   treaty  of   St  Ildefonso,  in    1800,  as    hereinbefore 
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mentioned.  On  the  contrary,  although  the  court,  in  the  case  of  The 
United  States  v.  Percheman,  7  Pet  51,  refer  to  the  case  of  Foster 
and  Elam  v.  Neilson,  and  carefully  explain  the  reasons  which  led 
them  to  change  their  opinion  aB  to  the  true  construction  of  the  words 
"  shall  be  confirmed,"  in  the  8th  article  of  the  treaty ;  yet  they  use 
no  expression  from  which  it  can  be  inferred  that  the  opinion  of  the 
court  had  changed  in  relation  to  any  other  principle  decided  in 
Foster  and  Elam  v.  Neilson.  2  Pet  253.  And  as  that  case  was 
then  under  review,  and  manifestly,  at  that  time,  underwent  a  careful 
examination  by  the  court ;  and  as  none  of  its  principles  were  ques- 
tioned except  the  one  above  mentioned ;  the  case  of  Foster  and  Elam 
v.  Neilson,  must,  in  all  other  respects,  be  considered  as  affirmed  by 
that  of  The  United  States  v.  Percheman*  Indeed,  we  are  not  aware 
of  any  case  in  which  its  authority  has  been  doubted  by  the  court 
in  any  of  its  principles,  with  the  single  exception  above  mentioned* 
Expressions  may  perhaps  be  found  in  some  opinions  delivered  here, 
which,  detached  from  the  case  under  consideration,  might  create 
some  doubt  upon  the  subject.  But  these  expressions  must  always  be 
taken  with  reference  to  the  particular  subject-matter  in  the  mind  of 
the  court ;  and  when  this  just  rule  of  construction  is  applied  to  the 
language  used,  it  will  be  found  that  there  is  no  case  in  which  the 
court  ever  desired  to  shake  the  authority  of  the  case  now  relied  on, 
or  to  question  the  principles  there  decided,  further  than  is  herein- 
before stated.  So  far  from  it,  the  leading  principle  of  the  case,  which 
declares  that  the  boundary  line  determined  on  as  the  true  one  by 
the  political  departments  of  the  government,  must  be  recognized  as 
the  true  one  by  the  judicial  department ;  was  subsequently  directly 
acknowledged  and  affirmed  by  this  court,  in  1832,  in  the  case  of  The 
United  States  t>.  Arredondo  and  others,  6  Pet  711.  And  this  de- 
cision was  given  with  the  same  information  before  them  as  to  the 
meaning  of  the  Spanish  side  of  the  treaty,  which  is  mentioned  in 
the  case  of  Percheman ;  and,  consequently,  that  information  could  not 
have  shaken  the  confidence  of  the  court  in  any  of  the  opinions  pro- 
nounced in  Foster  and  Elam  v.  Neilson ;  further  than  has  been  al- 
ready stated. 

In  this  view  of  the  subject,  the  case  of  Foster  and  Elam  v. 
Neilson,  decides  this  case.  It  decides  that  the  territory  in  which 
this  land  was  situated,  belonged  to  the  United  States  $t 
the  time  that  this  *  grant  was  made  by  the  Spanish  au-  [  *  521  ] 
thority ;  it  decides  that  this  grant  is  not  embraced  by  the 
8th  article  of  the  treaty,  which  ceded  the  Floridas  to  the  United 
States ;  that  the  stipulations  in  that  article  are  confined  to  the  terri- 
tory which  belonged  to  Spain  at  the  time  of  the  cession,  according 
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to  the  American  construction  of  the  treaty ;  and  that  the  exception 
of  the  three  grants  made  in  the  ratification  of  this  treaty,  by  the  long 
of  Spain,  cannot  enlarge  the  meaning  of  the  words  used  in  the  8th 
article ;  and  cannot,  in  the  language  of  the  court,  "  extend  them  to 
embrace  grants  not  otherwise  intended  to  be  confirmed ; "  or  grants, 
"  which  it  (the  American  government)  had  proclaimed  to  be  void,  aa 
being  for  lands  within  the  American  territory."  These  principled, 
thus  settled  by  this  court,  cover  the  whole  ground  now  in  con- 
troversy. 

Indeed,  when  it  is  once  admitted  that  the  boundary  line,  accord- 
ing to  the  American  construction  of  the  treaty,  is  to  be  treated  aa 
the  true  one  in  the  courts  of  the  United  States ;  it  would  seem  to 
follow  as  a  necessary  consequence,  that  the  grant  now  before  the 
court,  which  was  made  by  the  Spanish  authorities  within  the  limits 
of  the  territory  which  then  belonged  to  the  United  States,  must  be 
null  and  void,  unless  it  has  been  confirmed  by  the  United  States  by 
treaty  or  otherwise.  It  is  obvious  that  one  nation  cannot  grant  away 
the  territory  of  another ;  and  if  a  proposition  so  evident  needed  con- 
firmation, it  will  be  found  in  the  case  of  Poole  v.  Fleeger,  11  Pet. 
210.  In  that  case,  there  had  been  a  disputed  boundary  between  two 
States ;  and  the  parties  claimed  the  same  land  under  grants  from  dif- 
ferent States.  The  boundary  line  had  been  ascertained  by  compact 
between  the  States,  after  the  grants  were  made.  And  in  deciding 
between  the  claimants  in  that  case*  this  court  said :  "  In  this  view  of 
the  matter,  it  is  perfectly  clear  that  the  grants  made  by  North  Caro- 
lina and  Tennessee,  under  which  the  defendant  claimed,  were  not 
rightfully  made,  because  they  were  originally  beyond  her  territorial 
boundary ;  and  that  the  grant  under  which  the  claimants  claim  was 
rightfully  made,  because  it  was  within  the  territorial  boundary  of 
Virginia."  And  again :  "  If  the  States  of  North  Carolina  and  Ten- 
nessee could  not  rightfully  grant  the  land  in  question,  and  the  States 
of  Virginia  and  Kentucky  could,  the  invalidity  of  the  grants  of  the 
former  arises,  not  from  any  violation  of  the  obligation  of  the  grant, 
but  from  an  intrinsic  defect  of  title  in  the  States." 

In  the  case  before  us,  the  grant  is  invalid  from  "  an  intrinsic  de- 
fect" in  the  title  of  Spain.  It  is  true  that  she  still  claimed 
[  •  522  ]  the  *  country,  and  refused  to  deliver  it  to  the  United  States 
But  her  conduct  was,  in  this  respect,  in  violation  of  the 
rights  of  the  United  States,  and  of  the  obligation  of  treaties.  The 
United  States  did  not  immediately  take  forcible  possession,  as  they 
might  justly  have  done,  and  preferred  a  more  pacific  and  magnani- 
mous policy  towards  a  weaker  adversary.  Yet  their  forbearance 
could,  upon  no  just  grounds,  impair  their  rights  or  legalize  the  wrong- 
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ful  grants  of  Spain,  made  in  a  territory  which  did  not  belong  to  her; 
for  the  authorities  of  the  United  States  made  known  by  every  means 
in  their  power  their  inflexible  determination  to  assert  the  rights  of 
this  country ;  and  congress,  in  order  to  guard  against  imposition  and 
injustice,  declared  by  law,  in  1304,  that  all  grants  of  land  made  by 
the  Spanish  authorities  after  the  date  of  the  treaty  of  St.  Ildefonso, 
would  be  null  and  void ;  excepting  only  those  to  actual  settlers,  ac- 
quired before  December  20, 1803. 

The  present  appellant  procured  his  title  from  Spain,  after  the  pas- 
sage of  this  law.  The  land  granted  to  him  belonged  not  to  Spain,  but 
to  the  United  States ;  and  notice  had  been  given  in  the  most  public 
and  authentic  manner,  that  the  Spanish  grants  would  confer  no  title, 
before  the  appellant  obtained  his  grant.  Upon  what  ground  of  law 
or  equity,  then,  can  the  United  States  be  now  required  to  make  good 
this  grant  ?  They  had  done  nothing  to  mislead  them,  but  had  taken 
every  measure  to  warn  him  and  every  one  else  that  they  would  not 
submit  to  have  the  soil  which  belonged  to  the  United  States  granted 
away  by  a  foreign  power.  If  he  has  been  deceived,  he  has  either  de- 
ceived himself  or  been  misled 'by  the  Spanish  authorities ;  and  has  no 
right  to  complain  of  the  conduct  of  the  United  States.  And  if  either 
Spain  or  the  United  States  intended  to  provide  for  these  grants  in 
Louisiana,  by  the  treaty  ceding  the  Floridas  ;  it  is  impossible  to  be- 
lieve that  words  would  not  have  been  used  which  clearly  embraced 
them,  and  would  have  left  no  doubt  as  to  the  intention  of  the  parties 
to  the  treaty. 

If,  therefore,  this  was  a  new  question,  and  had  not  already  been 
decided  in  this  court ;  we  should  be  prepared  now  to  adopt  all  of 
the  principles  affirmed  in  Poster  and  Elam  i?.  Neilson,  2  Pet.  253, 
with  the  exception  of  the  one  since  overruled  in  the  case  of  the  United 
States  against  Percheman,  7  Pet.  51,  as  hereinbefore  stated.  The 
questions,  however,  are  not  new  ones  in  relation  to  these  grants.  The 
same  principles  have  been  sanctioned  by  the  legislative,  executive,  and 
judicial  departments  of  the  government,  and  they  must  be 
regarded  as  too  *  well-settled  to  be  now  disturbed ;  and  we  [  *  523  ] 
think  the  court  below  were  right  in  rejecting  the  testimony 
stated  in  the  exception,  which,  if  even  properly  authenticated,  could 
not,  upon  established  principles,  have  shown  title  in  the  appellant 
under  a  Spanish  grant  made  in  1806. 

The  judgment  of  the  district  court  is  therefore  affirmed. 

Baldwin,  J.,  dissented. 

18  P.  416;  UP.  4,170,853;  16  P.  284  ;  1  H.95;  2  H.  601  ;  3H.212;  5  H.  343  ;  7H.1; 
9  H.  127,  421 ;  10  H.  393 ;  11  W.  641 ;  17  W.  242  ;  2  0.  132. 
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Amos  Kendall,  Postmaster-General  of  the  United  States,  Plaintiff  in 
Error,  v.  The  United  States,  on  the  Relation  of  WilliaJc  B. 

Stokes  et  al. 

12  P.  524. 

The  circuit  court  of  the  District  of  Colombia  has  jurisdiction  to  issue  a  writ  of  mandamus,  to 
the  postmaster-general,  to  compel  him  to  do  a  merely  ministerial  act,  which  the  relator 
has  a  complete  right,  under  an*  act  of  congress,  to  nave  done  by  him  and  as  to  which  he 
has  no  discretion.  •  > 

The  case  is  stated  in  the  opinion  of  tfie^court 

_  »•* 

Key  and  Butler,  for  the  plaintifE 

Coze  and  Johnson,  contra.      ^ 

[  *  608  ]       *  Thompson,  J^delivered  the  opinion  of  the  court. 

This  case  comes. up  on  a  wjrt  of  error  from  the  circuit 
court  of  the  United  States  for  the  District  of  Columbia,  sitting  for  the 
county  of  Washington. 

This  case  **fas  brought  before  the  court  below  by  petition,  setting 

/  out  certain  contacts  made  be^cgpen  the  relators  and  the  late  post- 
master-general, upon  which  they  claimed  certain  credits  and  allow- 
ances upon  their  contracts  for  the  transportation  of  the  mail*  That 
credits  and  allowances'  were  duly  made  by  the  late  postmaster- 
general.  That  the  present  postmaster-general  when  he  came  into 
office,  reexamined  the  contracts  entered  into  with  his  predecessor, 
and  the  allowance  made  by  him,  and  the  credits  and  payments 
which  had  been  made ;  and  directed  that  the  allowances  and  credits 
should  be  withdrawn,  and  the  relators  recharged  with  divers  pay- 
ments they  had  received.  That  the  relators  presented  a  memorial  to 
^congress  on  the  subject,  upon  which  a  law  was  passed  on  the  2d  of 
July,  ft$6,1  for  their  relief ;  by  which  the  solicitor  of  the  treasury  was 
AT     p     /  authorized  and  directed  to  settle  and  adjust  the  claims  of  the 

[  *  609  ]  relators  *  for  extra  services  performed  by  them ;  to  inquire 

'  '  into  and  determine  the  equity  of  such  claims ;  and  to  make 

the  relators  such  allowance  therefor,  as  upon  full  examination  of  all 
the  ,evidence  may  seem  right,  according  to  the  principles  of  equity. 
And  that  the  postmaster-general  be,  and  he  is  hereby  directed  to 
credit  the  relators  with  whatever  sum  or  sums  of  money,  if  any,  the 
solicitor  shall  so  decide  to  be  due  to  them,  for  and  on  account  of  any 
such  service  or  contract.  And  the  petition  further  sets  out,  that  the 
solicitor,  Virgil  Maxcy,  assumed  upon  himself  the  performance  of 
the  duty  and  authority  created  and  conferred  upon  him  by  the  law, 
and  did  make  out  and  communicate  his  decision  and  award  to  the 

>  6  Stats,  at  Large,  665. 
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postmaster-general ;  by  which  award  and  decision  the  relators  were 
allowed  (161,563.89.  That  the  postmaster-general,  oh  being  notified 
of  the  award,  only  so  far  obeyed  and  carried  into  execution  the  act 
of  congress,  as  to  direct,  and  cause  to  be  carried  to  the  credit  of  the 
relators,  the  sum  of  $122,102.46.  But  that  he  has,  and  still  does 
refuse  and  neglect  to  credit  the  relators  with  the  residue  of  the  sum 
so  awarded  by  the  solicitor,  amounting  tcf  $39,46^43.  And  the 
petition  prayed  the  court,  to  award  a  mandamus  directed  to  the  post- 
master-general, commanding  him  fully  to  comply  with,  obey,  and 
execute  .the  said  act  of  congress,  by  crediting  the  relators  with  the 
full  and  entire  sum  awarded  in  their  favor  by  the  solicitor  of  the 
treasury. 

Such  proceedings  were  afterwards  had  in  the  case,  that  a  peremp- 
tory mandamus  was  ordered  commanding  the  said  Amos  Kendall, 
postmaster-general,  forthwith  to  credit  the  relators  with  the  full 
amount  awarded  and  decided  by  the  solicitor  of  the  treasury  to  be 
due  to  the  relators. 

The  questions  arising  upon  this  case,  may  be  considered  under 
two  general  inquiries :  — 

1.  Does  the  record  present  a  proper  case  for  a  mandamus ;  and  if 
SO)  then, 

2.  Had  the  circuit  court  of  this  District  jurisdiction  of  the  case, 
and  authority  to  issue  the  writ. 

Under  the  first  head  of  inquiry,  it  has  been  considered  by  the 
counsel  on  the  part  of  the  postmaster-general,  that  this  is  a  proceed- 
ing against  him  to  enforce  the  performance  of  an  official 
duty.  And  *  the  proceeding  has  been  treated  as  an  in-  [  *  610  ] 
fringement  upon  the  executive  department  of  the  goverment ; 
which  has  led  to  a  very  extended  range  of  argument  on  the  independ- 
ence and  duties  of  that  department ;  but  which,  according  to  the 
view  taken  by  the  court  of  the  case,  is  entirely  misapplied.  We  do 
not  think  the  proceedings  in  this  case,  interferes,  in  any  respect  what- 
ever, with  the  rights  or  duties  of  the  executive ;  or  that  it  involves 
any  conflict  of  powers  between  the  executive  and  judicial  depart- 
ments of  the  government  The  mandamus  does  not  seek  to  direct  or 
control  the  postmaster-general  in  the  discharge  of  any  official  duty, 
partaking  in  any  respect  of  an  executive  character ;  but  to  enforce 
the  performance  of  a  mere  ministerial  act,  which  neither  he  nor  the 
president  had  any  authority  to  deny  or  control. 

We  shall  not  therefore,  enter  into  any  particular  examination  of 
the  line  to  be  drawn  between  the  powers  of  the  executive  and  judicial 
departments  of  the  government.  The  theory  of  the  constitution 
undoubtedly  is,  that  the  great  powers  of  the  government  are  divided 
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into  separate  departments ;  and  so  far  as  these  powers  are  derived 
from  the  constitution,  the  departments  may  be  regarded  as  indepen- 
dent of  each  other.  Bat  beyond  that,  all  are  subject  to  regulations 
by  law,  touching  the  discharge  of  the  duties  required  to  be  per- 
formed. 
I  The  executive  power  is  vested  in  a  president;  and  as  far  as  his 

powers  are  derived  from  the  constitution,  he  is  beyond  the  reach  of 
any  other  department,  except  in  the  mode  prescribed  by  the  consti- 
tution through  the  impeaching  power.  But  it  by  no  means  follows, 
that  every  officer  in  every  branch  of  that  department  is  under  the 
exclusive  direction  of  the  President,  Such  a  principle,  we  appre- 
hend, is  not  and  certainly  cannot  be  claimed  by  the  President. 

There  are  certain  political  duties  imposed  upon  many  officers  in 
the  executive  department,  the  discharge  of  which  is  under  the  direc- 
tion of  the  President  But  it  would  be  an  alarming  doctrine,  that 
congress  cannot  impose  upon  any  executive  officer  any  duty  they 
may  think  proper,  which  is  not  repugnant  to  any  rights  secured  and 
protected  by  the  constitution ;  and  in  such  cases,  the  duty  and 
responsibility  grow  out  of  and  are  subject  to  the  control  of  the  law, 
and  not  to  the  direction  of  the  President.     And  this  is  emphatically 

^  the  case,  where  the  duty  enjoined  is  of  a  mere  ministerial  character. 
Let  us  proceed  then,  to  an  examination  of  the  act  required  by  the 
mandamus  to  be  performed  by  the  postmaster-general;  and  his 
obligation  to  perform,  or  his  right  to  resist  the  performance, 
[  *  611  ]  must  *  depend  upon  the  act  of  congress  of  the  2d  of  July, 
1836.  This  is  a  special  act  for  the  relief  of  the  relators, 
Stockton  and  Stokes;  and  was  passed,  as  appears  on  its  face,  to 
adjust  and  settle  certain  claims  which  they  had  for  extra  services,  as 
contractors  for  carrying  the  mail.  These  claims  were  of  course,  upon 
the  United  States,  through  the  postmaster-general.  The  real  parties 
to  the  dispute  were,  therefore,  the  relators  and  the  United  States. 
The  United  States  could  not,  of  course  be  sued,  or  the  claims  in  any 
way  enforced  against  the  United  States,  without  their  consent 
obtained  through  an  act  of  congress,  by  which  they  consented  to 
submit  these  claims  to  the  solicitor  of  the  treasury  to  inquire  into 
and  determine  the  equity  of  the  claims,  and  to  make  such  allowance 
therefor  as  upon  a  full  examination  of  all  the  evidence,  should  seem 
right,  according  to  the  principles  of  equity.  And  the  act  directs  the 
postmaster-general  to  credit  the  relators  with  whatever  sum,  if  any, 
the  solicitor  shall  decide  to  be  due  to  them,  for  or  on  account  of  any 
such  service  or  contract 

y-      The  solicitor  did  examine  and  decide  that  there  was  duo  to  the 
relators,  $161,563.93 ;  of  this  sum,  the   postmaster-general  credited 
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them  with  $122,101.46,  leaving  due  the  sum  of  $39,47247,  which  he 
refused  to  carry  to  their  credit.  And  the  object  of  the  mandamus 
was  to  compel  him  to  give  credit  for  this  balance. 

Under  this  law,  the  postmaster-general  is  vested  with  no  discretion  j 
or  control  over  the  decisions  of  the  solicitor ;  nor  is  any  appeal  or 
review  of  that  decision  provided  for  by  the  act.  The  terms  of  the 
submission  was  a  matter  resting  entirely  in  the  discretion  of  congress, 
and  if  they  thought  proper  to  vest  such  a  power  in  any  one,  and 
especially  as  the  arbitrator  was  an  officer  of  the  government,  it  did 
not  rest  with  the  postmaster-general  to  control  congress,  or  the  solici- 
tor, in  that  affair.  It  is  unnecessary  to  say  how  far  congress  might 
have  interfered,  by  legislation,  after  the  report  of  the  solicitor.  But 
if  there  was  no  fraud  or  misconduct  in  the'  arbitrator,  of  which  none 
is  pretended  or  suggested,  it  may  well  be  questioned  whether  the 
relators  had  not  acquired  such  a  vested  right  as  to  be  beyond  the 
power  of  congress  to  deprive  them  of  it 

But  so  far  from  congress  attempting  to  deprive  the 
relators  of  the  *  benefit  of  the  award,  they  may  be  con-  [  *  612  J 
sidered  as  impliedly  sanctioning  and  approving  of  the 
decisions  of  the  solicitor.  It  is  at  least  so  to  be  considered  by  one 
branch  of  the  legislature.  After  the  postmaster-general  had  refused 
to  credit  the  relators  with  the  full  amount  of  the  award  of  the  solici- 
tor, they,  under  the  advice  of  the  President,  presented  a  memorial  to 
congress,  setting  out  the  report  of  the  solicitor,  and  the  refusal  of  the 
postmaster-general  to  give  them  credit  for  the  amount  of  the  award, 
and  praying  congress  to  provide  such  remedy  for  the  denial  of  their 
rights,  as  in  their  wisdom  might  seem  right  and  proper. 

Upon  this  memorial,  the  judiciary  committee  of  the  senate  made 
a  report,  in  which  they  say,  "  that  congress  intended  the  award  of 
the  solicitor  to  be  final,  is  apparent  from  the  direction  of  the  act  that 
the  postmaster-general  be,  and  he  is  hereby  directed  to  credit  such 
mail  contractors  with  whatever  sum  the  solicitor  shall  decide  to  be 
due  to  them."  If  congress  had  intended  to  revise  the  decision  of  the 
solicitor,  the  postmaster-general  would  not  have  been  directed  to 
make  the  payment,  without  the  intervention  of  further  action  of  con- 
gress* That  unless  it  appeared,  which  is  not  suggested  by  any  one, 
that  some  cause  exists  which  would  vitiate  or  set  aside  the  award 
between  private  parties  before  a  judicial  tribunal,  the  committee 
cannot  recommend  the  interference  of  congress  to  set  aside  this 
award,  and  more  especially  as  it  has  been  made  by  a  high  officer, 
selected  by  the  government;  and  the  committee  conclude  their 
report  with  a  resolution :  "  That  the  postmaster-general  is  fully 
warranted  in  paying,  and  ought  to  pay  to  William  B.  Stokes  and 
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others,  the  full  amount  of  the  award  of  the  solicitor  of  the  treasury," 
which  resolution  was  unanimously  adopted  by  the  senate.  Aftet 
such  a  decided  expression  of  the  opinion  of  one  branch  of  congress, 
it  would  not  have  been  necessary  to  apply  to  the  other.  Even  if  the 
relators  were  bound  to  make  any  application  to  congress  for  relief, 
which  they  clearly  were  not ;  their  right  to  the  full  amount  of  the 
credit,  according  to  the  report  of  the  solicitor,  having  been  ascer- 
tained and  fixed  by  law,  the  enforcement  of  that  right  falls  properly 
within  judicial  cognizance. 

It  was  urged  at  the  bar,  that  the  postmaster-general  was  alone 
subject  to  the  direction  and  control  of  the  President,  with  respect  to 
the  execution  of  the  duty  imposed  upon  him  by  this  law;  and  this 
right  of  the  President  is  claimed,  as  growing  out  of  the  obligation 
imposed  upon  him  by  the  constitution,  to  take  care  that  the 
[  *  613  ]  laws  be  *  faithfully  executed.  This  is  a  doctrine  that  can- 
not receive  the  sanction  of  this  court  It  would  be  vesting 
in  the  President  a  dispensing  power,  which  has  no  countenance  for  its 
support  in  any  part  of  the  constitution  ;  and  is  asserting  a  principle, 
which  if  carried  out  in  its  results,  to  all  cases  falling  within  it,  would 
be  clothing  the  President  with  a  power  entirely  to  control  the  legis- 
lation of  congress,  and  paralyze  the  administration  of  justice. 

To  contend  that  the  obligation  imposed  on  the  President  to  see 
the  laws  faithfully  executed,  implies  a  power  to  forbid  their  execution, 
is  a  novel  construction  of  the  constitution,  and  entirely  inadmissible. 
But  although  the  argument  necessarily  leads  to  such  a  result,  we  do 
not  perceive  from  the  case  that  any  such  power  has  been  claimed  by 
the  President  But,  on  the  contrary,  it  is  fairly  to  be  inferred  that 
such  power  was  disclaimed.  He  did  not  forbid  or  advise  the  post- 
master-general to  abstain  from  executing  the  law,  and  giving  the 
credit  thereby  required ;  but  submitted  the  matter,  in  a  message  to 
congress.  And  the  same  judiciary  committee  of  the  senate  report 
thereupon,  in  which  they  say :  "  The  President,  in  his  message,  ex- 
presses no  opinion  in  relation  to  the  subject  under  consideration,  nor 
does  he  recommend  the  adoption  of  any  measure  whatever.  He 
communicates  the  report  of  the  postmaster-general,  the  review  of 
that  report  by  the  solicitor  of  the  treasury,  and  the  remarks  of  the 
postmaster-general  in  answer  thereto,  together  with  such  vouchers  as 
are  referred  to  by  them  respectively.  That  the  committee  have  con- 
sidered the  documents  communicated,  and  cannot  discover  any  cause 
for  changing  their  opinion  upon  any  of  the  principles  advanced  in 
their  former  report  upon  this  subject,  nor  the  correctness  of  their 
application  to  this  case ;  and  recommend  the  adoption  of  the  resolu- 
tion before  reported." 
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Thus,  upon  a  second  and  full  consideration  of  the  subject,  after     /. 
hearing  and  examining  the  objections  of  the  postmaster-general,  to 
the  award  of  the  solicitor,  the  committee  report,  that  the  postmaster- 
general  ought  to  pay  to  the  relators  the  amount  of  the  award. 

The  right  of  the  relators  to  the  benefit  of  the  award  ought  now  to 
be  considered  as  irreversibly  established ;  and  the  question  is  whether 
they  have  any,  and  what  remedy  ? 

The  act  required  by  the  law  to  be  done  by  the  postmaster-general 
is  simply  to  credit  the  relators  with  the  full  amount  of  the  award  of 
the  solicitor.     This  is  a  precise,  definite  act,  purely  ministerial ;  and 
about  which  the  postmaster-general  had  no  discretion  what- 
ever.   *  The  law  upon  its  face  shows  the  existence  of  ao-  [  *  614  ] 
counts  between  the  relators  and  the  post-office  department. 
No  money  was  required  to  be  paid ;  and  none  could  have  been  drawn 
out  of  the  treasury  without  further  legislative  provision,  if  this  credit 
should  overbalance  the  debit  standing  against  the  relators.     But  this 
was  a  matter  with  which  the  postmaster-general  had  no  concern.   He 
was  not  called  upon  to  furnish  the  means  of  paying  such  balance,  if 
any  should  be  found.     He  was  simply  required  to  give  the  credit.    - 
This  was  not  an  official  act  in  any  other  sense  than  being  a  transac-    ]^. 
tion  in  the  department  where  the  books  and  accounts  were  kept ;  and 
was  an  official  act  in  the  same  sense  that  an  entry  in  the  minutes  of  a 
court,  pursuant  to  an  order  of  the  court,  is  an  official  act.    There  is  no 
z^orn  for  the  exercise  of  any  discretion,  official  or  otherwise ;  all  that 
is  shut  out  by  the  direct  and  positive  command  of  the  law,  and  the 
act  required  to  be  done  is,  in  every  just  sense,  a  mere  ministerial  act. 

And  in  this  view  of  the  case,  the  question  arises,  is  the  remedy  by     L 
mandamus y  the  fit  and  appropriate  remedy  ? 

The  common  law,  as  it  was  in  force  in  Maryland  when  the  cession 
was  made,  remained  in  force  in  this  District  We  must,  therefore, 
consider  this  writ  as  it  was  understood  at  the  common-law  with 
respect  to  its  object  and  purpose,  and  varying  only  in  the  form  re- 
quired by  the  different  character  of  our  government.  It  is  a  writ,  in 
England,  issuing  out  of  the  king's  bench,  in  the  name  of  the  king, 
and  is  called  a  prerogative  writ,  but  considered  a  writ  of  right;  and 
is  directed  to  some  person,  corporation,  or  inferior  court,  requiring 
them  to  do  some  particular  thing,  therein  specified,  which  appertains 
to  their  office  or  duty,  and  which  is  supposed  to  be  consonant  to  right 
and  justice,  and  where  there  is  no  other  adequate  specific  remedy. 

Such  a  writ,  and  for  such  a  purpose,  would  seem  to  be  peculiarly 
appropriate  to  the  present  case.  The  right  claimed  is  just  and  estab- 
lished by  positive  law ;  and  the  duty  required  to  be  performed,  is  clear 
and  specific,  and  there  is  no  other  adequate  remedy. 
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The  remedies  suggested  at  the  bar  were,  then,  an  application  to 
congress;  removal  of  the  postmaster-general  from  office;  and  an 
action  against  him  for  damages. 

The  first  has  been  tried  and  failed  The  second  might  not  afford 
any  certain  relief,  for  his  successors  might  withhold  the  credit  in  the 
same  manner ;  and,  besides,  such  extraordinary  measures  are  not  the 
remedies  spoken  of  in  the  law  which  will  supersede  the  right  of  re- 
sorting to  a  mandamus;  and  it  is  seldom  that  a  private 
[  *  615  ]  action  at  *  law  will  afford  an  adequate  remedy.  If  the 
denial  of  the  right  be  considered  as  a  continuing  injury,  to 
be  redressed  by  a  series  of  successive  actions,  as  long  as  the  right  is 
denied,  it  would  avail  nothing,  and  never  furnish  a  complete  remedy. 
Or  if  the  whole  amount  of  the  award  claimed  should  be  considered 
the  measure  of  damages,  it  might,  and  generally  would  be  an  inad- 
equate remedy,  where  the  damages  were  large.  The  language  of 
this  court,  in  the  case  of  Osborn  t>.  United  States  Bank,  9  Wheat. 
844,  is,  that  the  remedy  by  action  in  such  cases  would  have  nothing 
real  in  it.  It  would  be  a  remedy  in  name  only,  and  not  in  substance, 
especially  where  the  amount  of  damages  is  beyond  the  capacity  of  a 
v      party  to  pay. 

-^  That  the  proceeding  on  a  mandamus  is  a  case  within  the  meaning 
of  the  act  of  congress,  has  been  too  often  recognized  in  this  court  to 
require  any  particular  notice.  It  is  an  action  or  suit  brought  in  a 
court  of  justice,  asserting  a  right ;  and  is  prosecuted  according  to 
the  forms  of  judicial  proceedings. 

The  next  inquiry  is,  whether  the  court  below  had  jurisdiction  of  the 
case,  and  power  to  issue  the  mandamus  ? 

This  objection  rests  upon  the  decision  of  this  court,  in  the  cases 
of  M?  In  tire  u.  Wood,  7  Cranch,  504;  and  M' Clung  v.  Silliman,  6 
Wheat  598.  It  is  admitted  that  those  cases  have  decided  that  the 
circuit  courts  of  the  United  States,  in  the  several  States,  have  not 
authority  to  issue  a  mandamus  against  an  officer  of  the  United  States. 
And  unless  the  circuit  court  in  the  District  of  Columbia  has  larger 
powers  in  this  respect,  it  had  not  authority  to  issue  a  mandamus  in 
the  present  case. 

It  becomes  necessary,  therefore,  to  examine  with  attention  the 
ground  on  which  those  cases  rested.  And  it  is  to  be  observed,  that 
although  the  question  came  up  under  the  names  of  different  parties, 
it  related  to  the  same  claim  in  both ;  and,  indeed,  it  was  before  the 
court  at  another  time,  which  is  reported  in  2  Wheat  369. 

The  question,  in  the  first  case,  originated  in  the  circuit  court  of  the 
United  States,  in  Ohio,  and  came  to  this  court  on  a  certificate  of 
division  of  opinion.     The  second  time,  it  was  an  original  application 
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to  this  court,  for  the  mandamus.  The  third  time,  the  application  was 
to  the  state  court,  and  was  brought  here  by  writ  of  error,  under  the 
25th  section '  of  the  Judiciary  Act 

By  the  first  report  in  the  case,  in  7  Cranch,  504,  it  appears  that  the 
application  to  the  circuit  court  was  for  a  mandamus  to  the  register  of 
a  land-office  in  Ohio,  commanding  him  to  issue  a  final  cer- 
tificate of  *  purchase  for  certain  lands  in  that  State,  and  the  [  *  616  J 
court,  in  giving  its  judgment,  say :  "  The  power  of  the  cir- 
cuit courts  to  issue  the  writ  of  mandamus,  is  confined  exclusively  to 
those  cases  in  which  it  may  be  necessary  to  the  exercise  of  their  juris- 
diction. But,  it  is  added,  if  the  11th  section  of  the  Judiciary  Act  had 
covered  the  whole  ground  of  the  constitution,  there  would  be  much 
ground  for  exercising  this  power  in  many  cases  wherein  some  minis- 
terial act  is  necessary  to  the  completion  of  an  individual  right,  arising 
under  the  laws  of  the  United  States ;  and  then  the  14th  section  of 
the  act  would  sanction  the  issuing  of  the  writ  for  such  a  purpose. 
But  that  although  the  judicial  power  under  the  constitution  extends 
to  all  cases  arising  under  the  laws  of  the  United  States,  the  legisla- 
ture have  not  thought  proper  to  delegate  that  power  to  the  circuit 
courts,  except  in  certain  specified  cases.  The  decision,  then,  turned  L 
exclusively  upon  the  point  that  congress  had  not  delegated  to  the 
circuit  courts  all  the  judicial  power  that  the  constitution  would 
authorize  ;  and  admitting  what  certainly  cannot  be  denied,  that 
the  constitution  is  broad  enough  to  warrant  the  vesting  of  such 
power  in  the  circuit  courts ;  and  if  in  those  courts,  it  may  be  vested 
in  any  other  inferior  courts ;  for  the  judicial  power,  says  the  constitu- 
tion, shall  be  vested  in  one  supreme  court,  and  such  inferior  courts  as 
the  congress  may  from  time  to  time  ordain  and  establish. 

It  is  not  designated  by  the  court,  in  the  case  of  MTntire  v.  Wood,  /. 
7  Cranch,  504,  in  what  respect  there  is  a  want  of  delegation  to  the 
circuit  courts  of  the  power  necessary  to  take  cognizance  of  such  a 
case,  and  issue  the  writ  It  is  said,  however,  that  the  power  is  con- 
fined to  certain  specified  cases,  among  which  is  not  to  be  found  that 
of  issuing  a  mandamus  in  such  a  case  as  was  then  before  the  court 
It  is  unnecessary  to  enter  into  a  particular  examination  of  the  limit- 
ation upon  the  power  embraced  in  this  11th  section  of  the  Judiciary 
Act  There  is,  manifestly,  some  limitation.  The  circuit  courts  have 
certainly  not  jurisdiction  of  all  suits  or  cases  of  a  civil  nature  at 
common  law,  and  in  equity.  They  are  not  courts  of  general  juris- 
diction in  all  such  cases ;  and  an  averment  is  necessary,  bringing  the 
case  within  one  of  the  specified  classes.    But  the  obvious  inference 
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from  the  case  of  M'Intire  v.  Wood,  7  Cranch,  504,  is,  that  under  the 
constitution,  the  power  to  issue  a  mandamus  to  an  executive  officer 
of  the  United  States,  may  be  vested  in  the  inferior  courts  of  the 
United  States  ;  and  that  it  is  the  appropriate  writ,  and  proper  to  be 
employed,  agreeably  to  the  principles  and  usages  of  law,  to 
[  *  617  ]  compel  the  performance  of  a  ministerial  *  act,  necessary  to 
the  completion  of  an  individual  tight  arising  under  the  laws 
of  the  United  States.  And  the  case  now  before  the  court,  is  precisely 
one  of  that  description.  And  if  the  circuit  court  of  this  District  has 
the  power  to  issue  it,  all  objection  arising  either  from  the  character 
of  the  party,  as  an  officer  in  the  executive  department  of  the  govern- 
ment, or  from  the  nature  of  the  act  commanded  to  be  done,  must  be 
abandoned. 

An  application  for  a  mandamus,  founded  on  the  same  claim,  was 
made  to  this  court  under  the  name  of  M' Clung  v.  Silliman,  as  re- 
ported in  2  Wheat.  369 ;  and  the  application  was  refused  on  the 
authority  of  Marbury  v.  Madison,  1  Cranch,  137,  that  this  court  had 
no  original  jurisdiction  in  such  cases. 

The  case  came  up  again  under  the  name  of  M' Clung  v.  Silliman, 
6  Wheat.  598,  on  a  writ  of  error  to  a  state  court,  under  the  25th  sec- 
tion of  the  Judiciary  Act ;  and  the  only  question  directly  before  the 
court  was,  whether  a  state  court  had  authority  to  issue  a  mandamus 
to  an  officer  of  the  United  StateB,  and  this  power  was  denied.  Mr. 
Justice  Johnson,  who  gave  the  opinion,  and  who  had  given  the  opin- 
ion of  the  court  in  M'Intire  v.  Wood,  alluded  to  that  case,  and  gave 
some  account  of  the  application  in  that  case,  and  the  grounds  upon 
which  the  court  decided  it ;  and  observes,  that  the  mandamus  asked 
for  in  that  case  was  to  perfect  the  same  claim,  and,  in  point  of  fact, 
was  between  the  same  parties ;  and  in  answer  to  what  had  been 
urged  at  the  bar,  with  respect  to  the  character  of  the  parties,  says, 
that  case  did  not  turn  upon  that  point;  but  that  both  the  argu- 
ment of  counsel  and  the  decision  of  the  court  show  that  the  power 
to  issue  the  mandamus  in  that  case  was  contended  for  as  incident  to 
the  judicial  power  of  the  United  States ;  and  that  the  reply  to  the 
argument  was,  that  although  it  might  be  admitted  that  this  control- 
ling power  over  its  ministerial  officers  would  follow  from  vesting  in 
its  courts  the  whole  judicial  power  of  the  United  States,  the  argu- 
ment fails  here,  since  the  legislature  has  only  made  a  partial  delega- 
tion of  its  judicial  powers  to  the  circuit  courts.  That  all  cases  aris- 
ing under  the  laws  of  the  United  States  are  not,  per  set  among  the 
cases  comprised  within  the  jurisdiction  of  the  circuit  courts,  under 
the  provisions  of  the  11th  section. 

It  is,  he  says,  not  easy  to  conceive  on  what  legal  ground  a  state 
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tribunal  can,  in  any  instance,  exercise  the  pd^P-te  °f  *^8  ac*>  *^e  co™' 
mus  to  a  register  of  a  land-office-  The  Unrkand  of  course  it  re- 
thought  proper  to  delegate  that  power  to  their  owhPkfr^  5  and  that 
But  *  when,  in  the  case  of  Marbury  v.  Madison,  and  ^branch  of  the 
tire  v.  "Wood,  this  court  decided  against  the  exercise  of  tKSP12^  as  ^n 
power,  the  idea  never  presented  itself  to  any  one  that  it  ^memil- 
within  the  scope  of  the  judicial  power  of  the  United  States,  alth1j^*ore 
not  vested  by  law  in  the  courts  of  the  general  government.  And  rlA? 
one  will  contend  that  it  was  among  the  reserved  powers  of  the  States, 
because  not  communicated  by  law  to  the  courts  of  the  United  States.    ) 

The  result  of  these  cases  then,  clearly  is,  that  the  authority  to 
issue  the  writ  of  mandamus  to  an  officer  of  the  United  States,  com- 
manding him  to  perform  a  specific  act  required  by  a  law  of  the 
United  States,  is  within  the  scope  of  the  judicial  powers  of  the  United 
States,  under  the  constitution.  But  that  the  whole  of  that  power 
has  not  been  communicated  by  law  to  the  circuit  courts ;  or  in  other 
words,  that  it  was  then  a  dormant  power  not  yet  called  into  action, 
and  vested  in  those  courts ;  and  that  there  is  nothing  growing  out  of 
the  official  character  of  the  party  that  will  exempt  him  from  this 
writ,  if  the  act  to  be  performed  is  purely  ministerial. 

It  must  be  admitted,  under  the  doctrine  of  this  court  in  the  cases 
referred  to,  that  unless  the  circuit  court  of  this  District  is  vested  with 
broader  powers  and  jurisdiction  in  this  respect  than  is  vested  in  the 
circuit  courts  of  the  United  States  in  the  several  States,  then  the 
mandamus  in  the  present  case  was  issued  without  authority. 

But  in  considering  this  question,  it  must  be  borne  in  mind  that 
the  only  ground  upon  which  the  court  placed  its  decision  was  that 
the  constitutional  judicial  powers  on  this  subject  had  not  been  im- 
parted to  those  courts. 

In  the  first  place,  the  case  of  The  Columbian  Insurance  Company 
v.  Wheelwright  et  at.  7  Wheat.  534,  furnishes  a  very  strong,  if  not 
conclusive  inference,  that  this  court  did  not  consider  the  circuit  court 
of  this  District  as  standing  on  the  same  footing  with  the  circuit  courts 
in  the  States ;  and  impliedly  admitting  that  it  had  power  to  issue  a 
mandamus  in  a  case  analogous  to  the  present.  A  mandamus  in  that 
case  had  been  issued  by  the  circuit  court  of  this  District,  to  compel 
the  admission  of  the  defendants  in  error  to  the  offices  of  directors 
in  the  Columbian  Insurance  Company,  and  the  case  was  brought 
before  this  court  by  writ  of  error ;  and  the  court  decided  that  a  writ 
of  error  would  lie,  and  directed  affidavits  to  be  produced  as  to  the 
value  of  the  matter  in  controversy.  But  it  not  appearing  that  it 
amounted  to  $1,000,  the  sum  required  to  give  this  court  appel- 
late jurisdiction  from  the  final  judgments  or  decrees  of  the  circuit 
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from  the  case  of  M'Intireflbtrict,  the  writ  of  error  was  afterwards 
constitution,  the  powo~ 

of  the  United  Statfo  ^e  a  reasonable,  if  not  a  necessary  conclusion, 

United  States  ^f  a  augment  value  of  the  matter  in  controversy  was 

eni1und  upon  which  the  writ  of  error  was  quashed,  or  dis- 

DX '  J     If  it  had  been  on  the  ground  that  the  court  below  had  not 

j  ^diction  in  the  case,  it  can  hardly  be  believed  that  the  court 
./ould  have  directed  affidavits  to  be  produced  of  the  value  of  the 
matter  in  controversy.  This  would  have  been  an  act  perfectly  nu- 
gatory, and  entirely  unavailable,  if  the  matter  in  controversy  had 
been  shown  to  be  above  the  value  of  $1,000.  If  the  want  of  juris- 
diction in  the  circuit  court  had  been  the  ground  on  which  the  writ 
of  error  was  quashed,  the  same  course  would  have  been  pursued  as 
was  done  in  the  case  of  Custis  v.  The  Georgetown  and  Alexandria 
Turnpike  Co,  6  Cranch,  233,  where  the  writ  of  error  was  quashed  on 
the  ground  that  the  court  below  had  not  cognizance  of  the  matter. 

But  let  us  examine  the  act  of  congress  of  the  27th  of  February,1 
•  1801,  concerning  the  District  of  Columbia,  and  by  which  the  circuit 
court  is  organized,  and  its  powers  and  jurisdiction  pointed  out.  And 
it  is  proper  preliminarily  to  remark,  that  under  the  constitution  of  the 
United  States,  and  the  cessions  made  by  the  States  of  Virginia  and 
Maryland,  the  exercise  of  exclusive  legislation  in  all  cases  whatso- 
ever, is  given  to  congress.  And  it  is  a  sound  principle,  that  in  every 
well-organized  government  the  judicial  power  should  be  coextensive 
with  the  legislative,  so  far  at  least  as  private  rights  are  to  be  enforced 
by  judicial  proceedings.  There  is  in  this  District  no  division  of  pow- 
ers between  the  general  and  state  governments.  Congress  has  the 
entire  control  over  the  District  for  every  purpose  of  government ;  and 
it  is  reasonable  to  suppose  that,  in  organizing  a  judicial  department 
here,  all  judicial  power  necessary  for  the  purposes  of  government 
would  be  vested  in  the  courts  of  justice.  The  circuit  court  here  is 
the  highest  court  of  original  jurisdiction ;  and  if  the  power  to  issue  a 
mandamus  in  a  case  like  the  present  exists  in  any  court,  it  is  vested 
in  that  court 

Keeping  this  consideration  in  view,  let  us  look  at  the  act  of  con- 
gress. 

The  first  section  declares,  that  the  laws  of  the  State  of  Maryland, 

as  they  now  exist,  shall  be  and  continue  in  force  in  that  part  of  the 

District  which  was  ceded  by  that  State  to  the  United  States; 

[  *  620  ]  which  is  *the  part  lying  on  this  side  the  Potomac,  where 

the  court  was  sitting  when  the  mandamus  was  issued.     It 
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was  admitted  on  the  argument  that,  at  the  date  of  this  act,  the  com- 
mon law  of  England  was  in  force  in  Maryland,  and  of  coarse  it  re- 
mained and  continued  in  force  in  this  part  of  the  District ;  and  that 
the  power  to  issue  a  mandamus  in  a  proper  case  is  a  branch  of  the 
common  law,  cannot  be  doubted,  and  has  been  fully  recognized  as  in 
practical  operation  in  that  State,  in  the  case  of  Runkel  v.  Winemil- 
ler  and  others,  4  Harris  &  M' Henry,  448.  That  case  came  before 
the  court  on  a  motion  to  show  cause  why  a  writ  of  mandamus  should 
not  issue,  commanding  the  defendants  to  restore  the  Rev.  William 
Runkel  into  the  place  and  functions  of  minister  of  a  certain  congre- 
gation. The  court  entertained  the  motion,  and  afterwards  issued  a 
peremptory  niandamus.  And  in  the  opinion  delivered  by  the  court 
on  the  motion,  reference  is  made  to  the  English  doctrine  on  the  sub- 
ject of  mandamus ;  and  the  court  say  that  it  is  a  prerogative  writ, 
and  grantable  when  the  public  justice  of  the  State  is  concerned,  and 
commands! the  execution  of  an  act,  where  otherwise  justice  would  be 
obstructed.  3  Bac.  Ab.  527.  It  is  denominated  a  prerogative  writ, 
because  the  king  being  the  fountain  of  justice,  it  is  interposed  by  his 
authority  transferred  to  the  court  of  king's  bench,  to  prevent  disorder 
from  a  failure  of  justice  where  the  law  has  established  no  specific 
remedy,  and  where  in  justice  and  good  government  there  ought  to  be 
one.  3  Burr,  1267.  It  is  a  writ  of  right,  and  lies  where  there  is  a  right  to 
execute  an  office,  perform  a  service,  or  exercise  a  franchise,  and  a  per- 
son is  kept  out  of  possession,  and  dispossessed  of  such  right,  and  has 
no  other  specific  legal  remedy.    3  Burr,  1266. 

These,  and  other  cases  where  a  mandamus  has  been  considered  in 
England  as  a  fit  and  appropriate  remedy,  are  referred  to  by  the  gen- 
eral court ;  and  it  is  then  added,  that  the  position  that  this  court  is 
invested  with  similar  powers  is  generally  admitted,  and  the  decisions 
have  invariably  conformed  to  it ;  from  whence,  say  the  court,  the 
inference  is  plainly  deducible  that  this  court  may,  and  of  right  ought, 
for  the  sake  of  justice,  to  interpose  in  a  summary  way  to  supply  a 
remedy,  where,  for  the  want  of  a  specific  one,  there  would  otherwise 
be  a  failure  of  justice. 

The  theory  of  the  British  government  and  of  the  common  law  is, 
that  the  writ  of  mandamus  is  a  prerogative  writ,  and  is  sometimes 
called  one  of  the  flowers  of  the  crown,  and  is  therefore  confided  only 
to  the  king's  bench  ;  where  the  king,  at  one  period  of 
*the  judicial  history  of  that  country,  is  said  to  have  sat  in  [  *  621  J 
person,  and  is  presumed  still  to  sit.  And  the  power  to  issue 
this  writ  is  given  to  the  king's  bench  only,  as  having  the  general 
supervising  power  over  all  inferior  jurisdictions  and  officers,  and  is 
coextensive  with  judicial  sovereignty.     And  the  same  theory  prevails 
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in  our  state  governments  where  the  common  law  is  adopted,  and 
governs  in  the  administration  of  justice ;  and  the  power  of  issuing 
this  writ  is  generally  confided  to  the  highest  court  of  original  juris- 
diction. But  it  cannot  be  denied  but  this  common-law  principle 
may  be  modified  by  the  legislature,  in  any  manner  that  may  be 
deemed  proper  and  expedient  No  doubt  the  British  parliament 
might  authorize  the  court  of  common  pleas  to  issue  this  writ ;  or  that 
the  legislature  of  the  States,  where  this  doctrine  prevails,  might  give 
the  power  to  issue  the  writ  to  any  judicial  tribunal  in  the  State, 
according  to  its  pleasure ;  and  in  some  of  the  States  this  power  is 
vested  in  other  judicial  tribunals  than  the  highest  court  of  original 
jurisdiction.  This  is  done  in  the  State  of  Maryland,  subsequent, 
however,  to  the  27th  of  February,  1801.  There  can  be  no  doubt  but 
that,  in  the  State  of  Maryland,  a  writ  of  mandamus  might  be  issued 
to  an  executive  officer,  commanding  him  to  perform  a  ministerial  act 
required  of  him  by  law ;  and  if  it  would  lie  in  that  State,  there  can 
be  no  good  reason  why  it  should  not  lie  in  this  district,  in  analogous 
cases.  But  the  writ  of  mandamus,  as  it  is  used  in  the  courts  of  the 
United  States,  other  than  the  circuit  court  of  this  District,  cannot,  in 
any  just  sense,  be  said  to  be  a  prerogative  writ,  according  to  the 
principles  of  the  common  law. 

The  common  law  has  not  been  adopted  by  the  United  States  as  a 
system  in  the  States  generally,  as  has  been  done  with  respect  to  this 
District.  To  consider  the  writ  of  mandamus  in  use  here,  as  it  is  in 
England,  the  issuing  of  it  should  be  confined  to  this  court,  as  it  is 
there  to  the  king's  bench.  But,  under  the  constitution,  the  power  to 
issue  this  as  an  original  writ,  in  the  general  sense  of  the  common 
law,  cannot  be  given  to  this  court,  according  to  the  decision  in  Mar- 
bury  v.  Madison,  1  Cranch,  137. 

Under  the  Judiciary  Act,  the  power  to  issue  this  writ,  and  the  pur 
poses  for  which  it  may  be  issued  in  the  courts  of  the  United  States, 
other  than  in  this  District,  is  given  by  the  14th  section  of  the  act, 
under  the  general  delegation  of  power  "  to  issue  all  other  writs  not 
specially  provided  for  by  statute,  which  may  be  necessary  for  the  ex- 
ercise of  their  respective  jurisdictions,  and  agreeable  to  the 
[  *  622  ]  *  principles  and  usages  of  law."  And  it  is  under  this  power 
that  this  court  issues  the  writ  to  the  circuit  courts,  to  com- 
pel them  to  proceed  to  a  final  judgment  or  decree  in  a  cause,  in  order 
that  we  may  exercise  the  jurisdiction  of  review  given  by  the  law ; 
and  the  same  power  is  exercised  by  the  circuit  courts  over  the  dis- 
trict courts  where  a  writ  of  error  or  appeal  lies  to  the  circuit  court 
But  this  power  is  not  exercised,  as  in  England  by  the  king's  bench, 
as  having  a  general  supervising  power  over  inferior  courts,  but*  onlv 
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for  the  purpose  of  bringing  the  case  to  a  final  judgment  or  decree,  so 
that  it  may  be  reviewed.  The  mandamus  does  not  direct  the  inferior 
court  how  to  proceed,  but  only  that  it  must  proceed,  according  to  its 
own  judgment,  to  a  final  determination ;  otherwise  it  cannot  be  re*, 
viewed  in  the  appellate  court  So  that  it  is  in  a  special,  modified 
manner,  in  which  the  writ  of  mandamus  is  to  be  used  in  this  court, 
and  in  the  .circuit  courts  in  the  States ;  and  does  not  stand  on  the 
same  footing  as  in  this  District,  under  the  general  adoption  of  the 
laws  of  Maryland,  whieh  included  the  common  law  as  altered  or 
modified  on  the  27th  of  February,  1801. 

Thus  far  the  power  of  the  circuit  court  to  issue  the  writ  of  rnanda- 
mus,  has  been  considered  as  derived  under  the  1st  section  of  the  act 
of  27th  of  February,  1801.  But  the  3d  and  5th  sections  are  to  be 
taken  into  consideration  in  deciding  this  question.  The  3d  section, 
so  far  as  it  relates  to  the  present  inquiry,  declares :  u  That  there  shall 
be  a  court  in  this  district,  which  shall  be  called  the  circuit  court  of 
the  District  of  Columbia ;  and  the  said  court,  and  the  judges  thereof, 
shall  have  all  the  powers  by  law  vested  in  the  circuit  courts  and  the 
judges  of  the  circuit  courts  of  the  United  States."  And  the  5th  sec- 
tion declares :  "  That  the  said  court  shall  have  cognizance  of  all  cases, 
in  law  and  equity,  between  parties,  both  or  either  of  which  shall  be 
resident  or  be  found  within  the  District" 

Some  criticisms  have  been  made  at  the  bar,  between  the  use  of 
the  terms  power  and  cognizance,  as  employed  in  those  sections.  It 
is  not  perceived  how  such  distinction,  if  any  exists,  can  affect  the 
construction  of  this  law.  That  there  is  a  distinction,  in  some  respects 
cannot  be  doubted ;  and,  generally  speaking,  the  word  power  is  used 
in  reference  to  the  means  employed  in  carrying  jurisdiction  into  exe- 
cution. But,  it  may  well  be  doubted,  whether  any  marked  distinc- 
tion is  observed  and  kept  up  in  our  laws,  so  as  in  any  measure  to 
affect  the  construction  of  those  laws.  Power  must  include  jurisdic- 
tion, which  is  generally  used  in  reference  to  the  exercise  of 
•that  power  in  courts  of  justice.  But  power,  as  used  in  [  *623  ' 
the  constitution,  would  seem  to  embrace  both.  _ 

Thus,  all  legislative  power  shall  be  vested  in  congress.  The  ex- 
ecutive power  shall  be  vested  in  a  president  The  judicial  power 
shall  be  vested  in  one  supreme  court,  and  in  such  inferior  courts  as 
congress  shall,  from  time  to  time,  ordain  and  establish ;  and  this  judi- 
cial power  shall  extend  to  all  cases  in  law  and  equity,  arising  under 
this  constitution,  the  laws  of  the  United  States,  and  treaties  made,  or 
which  shall  be  made  under  their  authority,  &c.  This  power  must 
certainly  embrace  jurisdiction,  so  far  as  that  term  is  applicable  to 
the  exercise  of  legislative  or  executive  power.     And  as  relates  to 
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judicial  power,  the  term  jurisdiction  is  not  used,  until  the  distribu* 
tion  of  those  powers  among  the  several  courts  is  pointed  out  and 
defined. 

There  is  no  such  distinction  in  the  two  sections  of  the  law  in  the 
use  of  the  terms  power  and  jurisdiction,  as  to  make  it  necessary  to 
consider  them  separately.  If  there  is  any  distinction,  the  two  sec- 
tions, when  taken  together,  embrace  tbem  both.  The  third  gives  the 
power,  and  the  fifth  gives  the  jurisdiction  on  the  cases  in  which  that 
power  is  to  be  exercised.  By  the  5th  section,  the  court  has  cogni- 
zance of  all  actions  or  suits  of  a  civil  nature  at  common  law  or  in 
equity,  in  which  the  United  States  shall  be  plaintiffs  or  complain- 
ants ;  and  also  of  all  cases  in  law  and  equity  between  parties,  both 
or  either  of  which  shall  be  resident  or  be  found  within  the  District 
This  latter  limitation  can  only  affect  the  exercise  of  the  jurisdiction, 
and  cannot  limit  the  subject-matter  thereof.  No  court  can,  in  the 
ordinary  administration  of  justice,  in  common-law  proceedings,  exer- 
cise jurisdiction  over  a  party  unless  he  shall  voluntarily  appear,  or  is 
found  within  the  jurisdiction  of  the  court,  so  as  to  be  served  with 
process.  Such  process  cannot  reach  the  party  beyond  the  territorial 
jurisdiction  of  the  court  And  besides,  this  is  a  personal  privilege 
which  may  be  waived  by  appearance;  and  if  advantage  is  to  be 
taken  of  it,  it  must  be  by  plea  or  some  other  mode  at  an  early  stage 
in  the  cause.  No  such  objection  appears  to  have  been  made  to  the 
jurisdiction  of  the  court  in  the  present  case.  There  was  no  want  of 
jurisdiction,  then,  as  to  the  person;  and  as  to  the  subject-matter  of 
jurisdiction,  it  extends,  according  to  the  language  of  the  act  of  con- 
gress, to  all  cases  in  law  and  equity.  This,  of  course,  means  cases 
of  judicial  cognizance.  That  proceedings  on  an  application  to  a 
court  of  justice  for  a  mandamus,  are  judicial  proceedings, 
[  *624  ]  cannot  admit  of  *  a  doubt,  and  that  this  is  a  case  in  law  is 
equally  clear.  It  is  the  prosecution  of  a  suit  to  enforce  a 
right  secured  by  a  special  act  of  congress,  requiring  of  the  postmaster- 
general  the  performance  of  a  precise,  definite,  and  specific  act,  plainly 
enjoined  by  the  law.  It  cannot  be  denied  but  that  congress  had  the 
power  to  command  that  act  to  be  done ;  and  the  power  to  enforce 
the  performance  of  the  act  must  rest  somewhere,  or  it  will  present  a 
case  which  has  often  been  said  to  involve  a  monstrous  absurdity  in  a 
well-organized  government,  that  there  should  be  no  remedy,  although 
a  clear  and  undeniable  right  should  be  shown  to  exist  And  if  the 
remedy  cannot  be  applied  by  the  circuit  court  of  this  district,  it  exists 
nowhere.  But,  by  the  express  terms  of  this  act,  the  jurisdiction  of 
this  circuit  court  extends  to  all  cases  in  law,  &c.  No  more  general 
language  could  have  been  used.    An  attempt  at  specification  would 
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have  weakened  the  force  and  extent  of  the  general  words,  all  cases. 
Here,  then,  is  the  delegation,  to  the  circuit  court,  of  the  whole  judi- 
cial power  in  this  District,  and  hi  the  very  language  of  the  constitu- 
tion ;  which  declares  that  the  judicial  power  shall  extend  to  all  cases 
in  law  and  equity  arising  under  the  laws  of  the  United  States,  &c*9 
and  supplies  what  was  said  by  this  court  in  the  cases  of  M'Intire  v. 
Wood,  7  Cranch,  604,  and  in  M' Clung  v.  Sillimah,  6  Wheat.  698,  to 
be  wanting,  namely :  That  the  whole  judicial  power  had  not  been 
delegated  to  the  circuit  courts  in  the  States ;  and  whieh  is  expressed 
in  the  strong  language  of  the  court,  that  the  idea  never  presented 
itself  to  any  one  that  it  was  not  within  the  scope  of  the  judicial 
powers  of  the  United  States,  although  not  vested  by  law  in  the  courts 
of  the  general  government. 

And  the  power  in  the  court  below  to  exercise  this  jurisdiction,  we 
think,  results  irresistibly  from  the  3d  section  of  the  act  of  the  27th  of 
February,  1801,  which  declares  that  the  said  court,  and  the  judges 
thereof,  shall  have  all  the  powers  by  law  vested  in  the  circuit  courts, 
and  the  judges  of  the  circuit  courts  of  the  United  States.  The  ques- 
tion here  is,  what  circuit  courts  are  referred  to.  By  the  act  of  the 
13th  of  February,  1801,1  the  circuit  courts  established  under  the  Judi- 
ciary Act  of  1789,2  were  abolished ;  and  no  other  circuit  courts  were 
in  existence  except  those  established  by  the  act  of  13th  February, 
1801.  It  was  admitted  by  the  attorney-general,  on  the  argument, 
that  if  the  language  of  the  law  had  been,  all  the  powers  now  vested 
in  the  circuit  courts,  &c,  reference  would  have  been  made  to  the  act 
of  the  13th  February,  1801,  and  the  courts  thereby  established.  We 
think  that  would  not  have  varied  the  construction  of  the 
act.  *  The  reference  is  to  the  powers  by  law  vested  in  the  [  *  625  ] 
circuit  courts.  The  question  necessarily  arises,  what  law  ? 
The  question  admits  of  no  other  answer,  than  that  it  must  be  some 
existing  law  by  which  powers  are  vested,  and  not  a  law  which  had 
been  repealed.  And  there  was  no  other  law  in  force,  vesting  powers 
in  circuit  courts,  except  the  law  of  the  13th  of  February,  1801.  And 
the  repeal  of  this  law,  fifteen  months  afterwards,  and  after  the  court 
in  this  District  had  been  organized  and  gone  into  operation,  under 
the  act  of  ?7th  of  February,  1801,  could  not,  in  any  manner,  affect 
that  law  any  further  than  was  provided  by  the  repealing  act  To 
what  law  was  the  circuit  court  of  this  District  to  look  for  the  powers 
•zested  in  the  circuit  courts  of  the  United  States,  by  which  the  court 
was  to  be  governed  during  the  time  the  act  of  the  13th  of  February 
was  in  force  ?    Certainly,  to  none  other  than  that  act.    And  whether 
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the  time  was  longer  or  shorter  before  that  law  was  repealed,  could 
make  no  difference. 

It  w&s  not  an  uncommon  course  of  legislation  in  the  States,  at  an 
early  day,  to  adopt,  by  reference,  British  statutes ;  and  this  has  been  / 
the  course  of  legislation  by  congress  in  many  instances  where  state 
practice  and  state  process  has  been  adopted.  And  such  adoption  ha* 
always  been  considered  as  referring  to  the  law  existing  at  the  time 
of  adoption ;  and  no  subsequent  legislation  has  ever  been  supposed 
to  affect  it.  And  such  must  necessarily  be  the  effect  and  operation 
of  such  adoption.  No  other  rule  would  furnish  any  certainty  as  to 
what  was  the  law;  and  would  be  adopting  prospectively,  all  changes 
that  might  be  made  in  the  law.  And  this  has  been  the  light  in  which 
this  court  has  viewed  such  legislation.  In  the  case  of  Cathcart  v. 
Robinson,  5  Pet.  280,  the  court,  in  speaking  of  the  adoption  of  cer- 
tain English  statutes,  say :  by  adopting  them,  they  become  our  own 
as  entirely  as  if  they  had  been  enacted  by  the  legislature.  We  are 
then  to  construe  this  3d  section  of  the  act  of  27th  of  February,  1801, 
as  if  the  11th  section  of  the  act  of  13th  of  February,  1801,  had  been 
incorporated  at  full  length ;  and  by  this  section  it  is  declared,  that 
the  circuit  courts  shall  have  cognizance  of  all  cases  in  law  or  equity, 
arising  under  the  constitution  and  laws  of  the  United  States,  and 
treaties  made,  or  which  shall  be  made  under  their  authority ;  which 
are  the  very  words  of  the  constitution,  and  which  is,  of  course,  a 
delegation  of  the  whole  judicial  power,  in  cases  arising  under  the 
constitution  and  laws,  &c. ;  which  meets  and  supplies  the  precise 
want  of  delegation  of  power  which  prevented  the  exercise 
[  *  626  ]  *  of  jurisdiction  in  the  cases  of  M'Intire  v.  Wood,  7  Oanch, 
504,  and  AT  Clung  v.  Silliman,  6  Wheat.  598;  and  must,  on 
the  principles  which  governed  the  decision  of  the  court  in  those  cases, 
be  sufficient  to  vest  the  power  in  the  circuit  court  of  this  District 

The  judgment  of  the  court  below  is  accordingly  affirmed,  with 
costs,  and  the  cause  remanded  for  further  proceedings. 

Taney,  C.  J.  As  this  case  has  attracted  some  share  of  the  public 
attention,  and  a  diversity  of  opinion  exists  on  the  bench,  it  is  proper 
that  I  should  state  the  grounds  upon  which  I  dissent  from  the  judg- 
ment pronounced  by  the  court  There  is  no  controversy  about  the 
facts ;  and  as  they  have  been  already  sufficiently  stated,  I  need  not 
repeat  them. 

Upon  some  of  the  points  much  argued  at  the  bar,  there  is  no  dif- 
ference of  opinion  in  the  court  Indeed,  I  can  hardly  understand 
how  so  many  grave  questions  of  constitutional  power  have  been  in- 
troduced into  the  discussion  of  a  case  like  this,  and  so  earnestly 
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debated  on  both  sides.  The  office  of  postmaster-general  is  not  created 
by  the  constitution;  nor  are  its  powers  or  duties  marked  out  by  that 
instrument  The  office  was  created  by  act  of  congress ;  and,  wher- 
ever congress  creates  such  an  office*  as  that  of  postmaster-general,  by 
law,  it  may  unquestionably  by  law  limit  its  powers,  and  regulate  its 
proceedings ;  and  may  subject  it  to  any  supervision  or  control,  exec- 
utive or  judicial,  which  the  Wisdom  of  the  legislature  may  deem  right. 
There  can,  therefore,  be  no  question  about  the  constitutional  powers 
of  the  executive  or  judiciary,  in  this  case.  The  controversy  depends 
simply  upon  the  construction  of  an  act  of  congress.  The  circuit 
court  for  the  District  of  Columbia  was  organized  by  the  act  of  Febru- 
ary 27, 1801,  which  defines  its  powers  and  jurisdiction ;  and  if  that 
law,  by  its  true  construction,  confers  upon  the  court  the  power  it  has 
in  this  instance  exercised,  then  the  judgment  must  be  affirmed. 

There  is  another  point  on  which  there  is  no  difference  of  opinion 
in  the  court  We  all  agree  that,  by  the  act  of  July  2, 1836,  it  was 
the  duty  of  the  postmaster-general  to  credit  Stockton  and  Stokes 
with  the  amount  awarded  by  the  solicitor  of  the  treasury ;  that  no 
discretionary  power  in  relation  to  the  award  was  given  to  the  post- 
master-general ;  and  that  the  duty  enjoined  upon  him  was  merely 
.  ministerial 

*  These  principles  being  agreed  on,  it  follows  that  this  [  *  627  j 
was  a  proper  case  for  a  mandamus  ;  provided  congress  have 
conferred  on  the  circuit  court,  for  the  District  of  Columbia,  the  pre- 
rogative jurisdiction  and  powers  exercised  by  the  court  of  king's 
bench,  in  England ;  for  Stockton  and  Stokes  are  entitled  to  have  the 
credit  entered  in  the  manner  directed  by  the  act  of  congress,  and  they 
have  no  other  specific  means  provided  by  law,  for  compelling  the 
performance  of  this  duty.  In  such  a  case,  the  court  of  king's  bench, 
in  England,  would  undoubtedly  issue  the  writ  of  mandamus  to  such 
an  officer,  commanding  him  to  enter  the  credit  Have  congress  con- 
ferred similar  jurisdiction  and  powers  upon  the  circuit  court  for  this 
District  ?  This  is  the  only  question  in  the  case.  The  majority  of 
my  brethren  think  that  this  jurisdiction  and  power  has  been  con- 
ferred ;  and  they  have  given  their  reasons  for  their  opinion.  I,  with 
two  of  my  brethren,  think  otherwise ;  and  with  the  utmost  respect  for 
the  opinion  of  the  majority  of  this  court,  I  proceed  to  show  the 
grounds  on  which  I  dissent  from  their  judgment 

It  has  been  decided  in  this  court,  that  the  circuit  courts  of  the 
United  States,  out  of  this  District,  have  not  the  power  to  issue  the 
writ  of  mandamus  to  an  officer  of  the  general  government,  command- 
ing him  to  do  a  ministerial  act.  The  question  has  been  twice  before 
the  supreme  court ;  and  upon  both  occasions  was  fully  argued  an«* 
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deliberately  considered.  The  first  case  was  that  of  IVFIntire  v.  Wood, 
7  Cranch,  504,  decided  in  1813.  It  was  again*  brought  up,  in  1821, 
in  the  case  of  MP  Clung  v.  Silliman,  6  Wheat  598,  when  the  former 
decision  was  reexamined  and  affirmed.  And  it  is  worthy  of  remark 
that,  although  the  decision  first  mentioned  was  made  twenty-five 
years  ago,  yet  congress  have  not  altered  the  law,  or  enlarged  the 
jurisdiction  of  the  circuit  courts  in  this  respect;  thereby  showing 
that  it  has  not  been  deemed  advisable  by  the  legislature  to  confer 
upon  them  the  jurisdiction  over  the  officers  of  the  general  govern- 
ment, which  is  claimed  by  the  circuit  court  for  this  District 

As  no  reason  of  policy  or  public  convenience  can  be  assigned  for 
giving  to  the  circuit  court  here  a  jurisdiction  on  this  subject,  which 
has  been  denied  to  the  other  circuit  courts,  those  who  maintain  that 
it  has  been  given  ought  to  show  us  words  which  distinctly  give  it, 
or  from  which  it  can  plainly  be  inferred.  When  congress  intended 
to  confer  this  jurisdiction  on  the  supreme  court,  by  the  act  of  1789, 
c.  20,  they  used  language  which  nobody  could  misunderstand.  In 
that  law  they  declared  that  the  supreme  court  should  have 

628  ]  power  *  to  issue  "  writs  of  mandamus,  in  cases  warranted  by 
the  principles  and  usages  of  law  to  any  courts  appointed, 
or  persons  holding  office,  under  the  authority  of  the  United. States." 
Here  are  plain  words.  But  no  such  words  of  grant  are  to  be  found 
in  the  act  of  February  27, 1801,  which  establish  the  circuit  court  of 
the  District  of  Columbia,  and  defined  its  powers  and  jurisdiction. 
Indeed,  those  who  insist  that  the  power  is  given,  seem  to  have  much 
difficulty  in  fixing  upon  the  particular  clauses  of  the  law  which  con* 
fers  it  Sometimes  it  is  said  to  be  derived  from  one  section  of  the 
act ;  and  then  from  another.  At  one  time  it  is  said  to  be  found  in 
the  1st  section ;  at  another  in  the  3d  section,  and  then  in  the  5th  sec- 
tion ;  and  sometimes  it  is  said  to  be  equally  discoverable  in  all  of 
them.  The  power  is  certainly  nowhere  given  in  direct  and  positive 
terms ;  and  the  difficulty  in  pointing  out  the  particular  clause  from 
which  the  power  is  plainly  to  be  inferred,  is  strong  proof  that  con- 
gress never  intended  to  confer  it  For,  if  the  legislature  wished  to 
vest  this  power  in  the  circuit  court  for  this  District,  while  they  denied 
it  to  the  circuit  courts  sitting  in  the  States,  we  can  hardly  believe 
that  dark  and  ambiguous  language  would  have  been  selected  to  con- 
vey their  meaning ;  words  would  have  been  found  in  the  law  equally 
plain  with  those  above  quoted,  which  conferred  the  power  on  the 
supreme  court 

But,  let  us  examine  the  sections  which  are  supposed  to  give  this 
power  to  this  circuit  court 

1.  It  is  said  to  be  given  by  the  1st  section.     This  section  declares 
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that  the  laws  of  Maryland,  as  they  then  existed,  should  be  in  force 
in  that  part  of  the  District  ceded  by  Maryland ;  and  the  laws  of  Vir- 
ginia in  that  part  of  the  District  ceded  by  Virginia.  By  this  section, 
the  common  law  in  civil  and  criminal  cases,  as  it  existed  in  Maryland 
at  the  date  of  this  act  of  congress,  (February  27,  1801,)  became  the 
law  of  the  District  on  the  Maryland  side  of  the  Potomac ;  and  it  is 
argued  that  this  circuit  court  being  a  court  of  general  jurisdiction  in 
cases  at  common  law,  and  the  highest  court  of  original  jurisdiction 
in  the  District,  the  right  to  issue  the  writ  of  mandamus  is  incident  to 
its  common  law  powers,  as  a  part  of  the  laws  of  Maryland,  and  dis- 
tinguishes it  in  this  respect  from  the  circuit  courts  for  the  States. 

The  argument  is  founded  in  a  mistake  as  to  the  nature  and  char- 
acter of  the  writ  of  mandamus  as  known  to  the  English  law, 
and  as  *used  and  practised  in  Maryland  at  the  date  of  the  [  *629  ] 
act  of  congress  in  question. 

The  power  to  issue  the  writ  of  mandamus  to  an  officer,  of  the 
government,  commanding  him  to  do  a  ministerial  act,  does  not,  by 
the  common  law  of  England,  or  by  the  laws  of  Maryland,  as  they 
existed  at  the  time  of  the  cession,  belong  to  any  court  whose  juris- 
diction was  limited  to  a  particular  section  of  country,  and  was  not 
coextensive  with  the  sovereignty  which  established  the  court.  It 
may,  without  doubt,  be  conferred  on  such  courts  by  statute,  as  was 
done  in  Maryland,  in  1806,  after  the  cession  of  the  District  But,  by 
the  principles  of  the  common  law  and  the  laws  of  Maryland,  as  they 
existed  at  the  time  of  the  cession,  no  court  had  a  right  to  issue  the 
prerogative  writ  of  mandamus,  unless  it  was  a  court  in  which  the 
judicial  sovereignty  was  supposed  to  reside,  and  which  exercised  a 
general  superintendence  over  the  inferior  tribunals  and  persons 
throughout  the  nation,  or  State. 

In  England,  this  writ  can  be  issued  by  the  king's  bench  only.  It 
cannot  be  issued  by  the  court  of  common  pleas,  or  any  other  court 
known  to  the  English  law,  except  the  court  of  king's  bench.  And 
the  peculiar  character  and  constitution  of  that  court,  from  which  it 
derives  this  high  power,  are  so  well  known  and  familiar  to  every 
lawyer,  that  it  is  scarcely  necessary  to  cite  authorities  on  the  subject. 
Its  peculiar  powers  are  clearly  stated  in  3  Black.  Com.  42,  in  the 
following  words :  "  The  jurisdiction  of  this  court  is  very  high  and 
transcendant.  It  keeps  all  inferior  jurisdictions  within  the  bounds  of 
their  authority,  and  may  either  remove  their  proceedings  to  be  de- 
termined here,  or  prohibit  their  progress  below.  It  superintends  all 
civil  corporations  in  the  kingdom.  It  commands  magistrates  and 
others  to  do  what  their  duty  requires  in  every  case,  where  there  is  no 
other  specific  remedy.  It  protects  the  liberty  of  the  subject  by  speedy 
vol.  xn.  72 
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and  summary  interposition,"  &c  It  is  from  this  "  high  and  trans- 
cendent" jurisdiction  that  the  court  of  king's  bench  derives  the 
power  to  issue  the  writ  of  mandamus,  as  appears  from  the  same 
volume  of  Blackstone's  Commentaries,  p.  110.  "  The  writ  of  man- 
damus" says  the  learned  commentator,  "  is  in  general  a  command 
issuing  in  the  king's  name  from  the  court  of  king's  bench,  and  di- 
rected to  any  person,  corporation,  or  inferior  court  of  judicature, 
within  the  king's  dominions,  requiring  them  to  do  some  particular 
thing  therein  specified,  which  appertains  to  their  office  and  duty, 
and  which  the  court  of  king's  bench  has  previously  deter. 
[  *  630  ]  mined,  or  *  at  least  supposes  to  be  consonant  to  right  and 
justice.  It  is  a  high  prerogative  writ,  of  a  most  extensively 
remedial  nature."  And  Mr.  Justice  Buller,  in  his  introduction  to  the 
law  relative  to  trials  at  Nisi  Print,  also  places  the  right  to  issue  this 
writ  upon  the  peculiar  and  high  powers  of  the  court  of  king's  bench. 
In  page  199,  he  says :  "  The  writ  of  mandamus  is  a  prerogative  writ 
issuing  out  of  the  court  of  king's  bench,  (as  that  court  has  a  general 
superintendency  over  all  inferior  jurisdictions  and  persons,)  and  is 
the  proper  remedy  to  enforce  obedience  to  acts  of  parliament,  and  to 
the  king's  charter,  and  in  such  a  case  is  demanded  of  right."  Indeed, 
in  all  of  the  authorities  it  is  uniformly  called  a  u  prerogative  writ,"  in 
order  to  distinguish  it  from  the  ordinary  process  which  belongs  to 
courts  of  justice;  and  it  was  not  originally  considered  as  a  judicial 
proceeding,  but  was  exercised  as  a  prerogative  power.  In  the  case  of 
Awdley  v.  Joy,  Popham,  176,  Doddridge,  Justice,  said :  "  This  court 
hath  power  not  only  in  judicial  things,  but  also  in  some  things  which 
are  extrajudicial.  The  maior  and  comminaity  of  Coventry  displaced 
one  of  the  aldermen,  and  he  was  restored ;  and  this  thing  is  peculiar 
to  this  court,  and  is  one  of  the  flowers  of  it." 

These  peculiar  powers  were  possessed  by  the  court  of  king's 
bench,  because  the  king  originally  sat  there  in  person,  and  aided  in 
the  administration  of  justice.  According  to  the  theory  of  the  English 
constitution,  the  king  is  the  fountain  of  justice,  and  where  the  lawB 
did  not  afford  a  rernedy,  and  enable  the  individual  to  obtain  his  right, 
by  the  regular  forms  of  judicial  proceedings,  the  prerogative  powers 
of  the  sovereign  were  brought  in  aid  of  the  ordinary  judicial  powers 
of  the  court,  and  the  mandamus  was  issued  in  his  name  to  enforce 
the  execution  of  the  law.  And  although  the  king  has  long  since 
ceased  to  sit  there  in  person,  yet  the  sovereign  is  still  there  in  con- 
struction of  law,  so  far  as  to  enable  the  court  to  exercise  its  preroga- 
tive powers  in  his  name ;  and  hence  its  powers  to  issue  the  writ  of 
mandamus,  the  nature  of  which  Justice  Doddridge  so  forcibly  de- 
scribes; by  calling  it  extrajudicial,  and  one  of  the  flowers  of  tfaa 
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king's  beach.  It  is,  therefore,  evident  that,  by  the  principles  of  the 
common  law,  this  power  would  not  be  incident  to  any  court  which 
did  not  possess  the  general  superintending  power  of  the  court  of 
king's  bench,  in  which  the  sovereignty  might,  by  construction  of  law, 
be  supposed  to  sit,  and  to  exert  there  its  prerogative  powers  in 
aid  of  the  .court,  in  order  that  a  right  might  not  be  without  a 
remedy. 

The  English  common  law  was  adopted  in  the  colony  of 
Maryland,*  and  the  courts  of  the  province  formed  on  the  [  *  631  ] 
same  principles.  The  proprietary  government  established 
what  was  called  the  provincial  court,  in  which  it  appears  that,  in  imi- 
tation of  what  had  been  done  in  England,  the  lord  proprietary,  in  an 
early  period  of  the  colony,  sat  in  person.1  This  court  possessed  the 
same  powers  in  the  province  that  belonged  to  the  court  of  king's 
bench  in  England.  Its  jurisdiction  was  coextensive  with  the  domin- 
ions of  the  lord  proprietary,  and  it  exercised  a  general  superintend- 
ence over  all  inferior  tribunals  and  persons  in  the  province ;  and  con- 
sequently possessed  the  exclusive  power  of  issuing  the  writ  of  mem- 
damns. 

When  the  Revolution  of  1776  took  place,  the  same  system  of  ju- 
risprudence was  adopted,  and  the  fifty-sixth  article  of  the  constitu- 
tion of  Maryland  provided :  "  That  three  persons  of  integrity  and 
sound  judgment  in  the  law,  be  appointed  judges  of  the  court  now 
called  the  provincial  court,  and  that  the  same  court  be  hereafter 
called  and  known  by  the  name  of  the  general  court"  No  further 
description  of  the  jurisdiction  and  powers  of  the  general  court  is 
given.  It,  therefore,  in  the  new  order  of  things,  was  clothed  with 
the  same  powers  and  jurisdiction  that  had  belonged  to  the  provincial 
court  before  the  Revolution.  In  other  words,  the  general  court  was, 
in  the  State  of  Maryland,  precisely  what  the  court  of  king's  bench 
was  in  England.  Afterwards,  and  before  the  cession  of  the  District 
of  Columbia  to  the  United  States,  county  courts  were  established  in 
Maryland,  corresponding  in  character  with  what  are  called  circuit 
courts  in  most  of  the  States.  These  courts  possessed  general  juris* 
diction,  civil  and  criminal,  in  the  respective  counties,  subject,  however, 
to  the  superintending  power  of  the  general  court,  which  exercised 
over  them  the  same  sort  of  jurisdiction  which  the  court  of  king's 
bench  exercises  over  inferior  tribunals.  This  was  the  system  of 
jurisprudence  in  Maryland  at  the  time  when  the  act  of  congress 

1 1  derive  my  knowledge  of  the  fact  that  the  Lord  Proprietary  sat  in  person  in  the 
provincial  court,  from  a  manuscript  work  of  much  value,  by  J.  V.  L.  M'Mahon, 
Esquire,  whose  History  of  Maryland,  from  its  first  colonization  to  the  Revolution*  ii 
well  known  to  the  public 
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adopted  the  laws  of  the  State  for  the  district,  and  the  power  'which 
the  Maryland  courts  then  possessed,  by  virtue  of  those  laws,  in  rela- 
tion to  the  writ  of  mandamus,  are  set  forth  in  the  case  of  Runkel  t% 
Winerailler,  4  Harris  &  M' Henry,  449.  Chief  Justice  Chase,  in 
delivering  the  opinion  of  the  court  in  that  case,  after  describing  the 

character  and  principles  of  the  writ  of  mandamus,  says: 
[  *  632  ]  "  The  court  of*  king's  bench  having  a  superintending  power 

over  inferior  courts  of  jurisdiction,  may,  and  of  right  ought 
to  interfere  to  supply  a  remedy,  when  the  ordinary  forms  of  proceed- 
ing are  inadequate  to  the  attainment  of  justice  in  matters  of  public 
concern;  3  Baa  Abr.  529,  530.  The  position  that  this  court  is 
invested  with  similar  powers,  is  generally  admitted,  and  the  decisions 
have  invariably  conformed  to  it ;  from  whence  the  inference  is  plainly 
deducible,  that  this  court  may,  and  of  right  ought,  for  the  sake  of 
justice,  to  interpose  in  a  summary  way  to  supply  a  remedy,  where, 
for  the  want  of  a  specific  one,  there  would  otherwise  be  a  failure  of 
justice."  This  case  was  decided  in  1799,  in  the  general  court,  and  it 
shows,  most  evidently,  that  the  power  of  issuing  the  writ  of  manda* 
mus  was  confined  to  that  court,  and  was  derived  from  its  king's  bench 
powers  of  superintending  inferior  courts  and  jurisdictions  in  the  exe- 
cution of  the  law,  and  that  this  power  was  not  possessed  by  any 
other  court  known  to  the  laws  of  Maryland.  And  so  well  and  clearly 
was  this  understood  to  be  the  law  of  the  State,  that  when  the  general 
court  was  afterwards  abolished  by  an  alteration  in  the  constitution, 
and  county  courts  established  as  the  highest  courts  of  original  juris* 
diction,  no  one  supposed  that  the  prerogative  powers  of  the  general 
court  were  incidental  to  their  general  jurisdiction  over  cases  at  com- 
mon law ;  and  a  statute  was  passed  in  1806,  to  confer  this  jurisdiction 
upon  them.  This  act  declares :  "  That  the  county  courts  shall  have, 
use,  and  exercise,  in  their  respective  counties,  all  and  singular  the 
powers,  authorities,  and  jurisdictions  which  the  general  court,  at  the 
time  of  the  abolition  thereof,  might  or  could  have  exercised  in  cases 
of  writs  of  mandamus"  The  adoption  of  the  laws  of  Maryland, 
therefore,  does  not  give  to  the  circuit  court  for  the  District  of  Colum- 
bia, the  power  to  issue  the  writ  of  mandamus,  as  an  incident  to  its 
general  jurisdiction  over  cases  at  common  law.  It  has  none  of  what 
Blackstone  calls  the  "  high  and  transcendent "  jurisdiction  of  the 
court  of  king's  bench,  in  England,  and  of  the  general  court  in  Mary- 
land. It  is  not  superior  to  all  the  other  courts  of  the  United  States, 
of  original  jurisdiction  throughout  the  Union ;  it  is  not  authorized  to 
superintend  them,  and  "  keep  them  within  the  bounds  of  their  au- 
thority ;  "  it  does  not  "  superintend  all  civil  incorporations ; "  estab- 
lished by  the  United  States ;  nor  "  command  magistrates,"  and  other 
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officers  of  the  United  States,  in  every  quarter  of  the  country,  "  to  do 
what  their  duty  requires  in  every  case  where  there  is  no  other  specific 
remedy."  Its  jurisdiction  is  confined  to  the  narrow  limits 
of  the  District;  and  the  *  jurisdiction  which  it  derives  from  [  *633  ] 
the  adoption  of  the  laws  of  Maryland,  must  be  measured 
by  that  of  the  county  courts  of  the  State,  which  the  court  for  this 
District  in  every  respect  resembles.  These  courts  had  no  power  to 
issue  the  writ  of  mandamus  at  the  time  when  the  laws  of  Maryland 
were  adopted  by  congress,  and  when  the  county  courts  afterwards 
became,  by  the  abolition  of  the  general  court,  the  highest  courts  of 
original  jurisdiction,  still,  by  the  laws  of  that  State,  they  could  not 
issue  this  writ,  until  the  power  to  do  so  was  conferred  on  them  by 
statute.  As  this  act  of  assembly  passed  five  years  after  congress 
assumed  jurisdiction  over  the  District,  it  forms  no  part  of  the  laws 
adopted  by  the  act  of  congress.  I  cannot,  therefore,  see  any  ground 
whatever  for  deriving  the  authority  to  issue  this  writ  of  mandamus 
from  the  first  section  of  the  act  of  congress,  adopting  the  laws  of 
Maryland  as  they  then  existed. 

2.  But  it  is  insisted,  that  if  the  power  to  issue  the  writs  of  manr 
damns  is  not  incidentally  granted  to  this  circuit  court  by  the  first 
section  of  the  act  of  February  27,  1831,  which  adopts  the  laws  of 
Maryland ;  yet  it  is  directly  and  positively  given  by  the  fifth  section, 
which  declares  that  the  court  shall  have  cognizance  of  "  all  cases  in 
law  and  equity."  It  is  said  that  a  case  proper  for  a  mandamus  is  a 
case  at  law,  and  that  the  words  above  mentioned,  therefore,  authorize 
the  circuit  court  to  take  cognizance  of  it. 

The  cases  of  Wood  v.  M'Intire,  7  Cranch,  504,  and  M' Clung  v.  Silli- 
man,  6  Wheat  598,  hereinbefore  mentioned,  appear  to  me  to  be  de- 
cisive against  this  proposition.  These  cases  decided  that  the  circuit 
courts  out  of  this  District,  have  ijot  the  power  now  in  question.  It  is 
true,  that  the  11th  section  of  the  act  of  1789,  c  20,  which  prescribes  the 
jurisdiction  of  the  circuit  courts  out  of  this  District,  does  not  use  the 
very  same  words  that  are  used  in  the  5th  section  of  the  act  now  under 
consideration.  The  11th  section  of  the  act  of  1789  declares  that  the 
circuit  courts  shall  have  cognizance  of  "  all  suits  of  a  civil  nature  at 
common  law,  or  in  equity,"  &c  But  these  words,  "  all  suits  of  a 
civil  nature  at  common  law,"  mean  the  same  thing  as  the  words 
*  all  cases  at  law,"  which  are  used  in  the  act  of  February  27,  1801 ; 
and  Mr.  Justice  Story,  in  his  Commentaries  on  the  Constitution,  vol. 
3,  p.  507,  in  commenting  on  the  meaning  of  the  words,  "  cases  at  law 
and  equity,"  as  used  in  the  constitution,  says :  "  A  case,  then,  in  the 
sense  of  this  clause  of  the  constitution,  arises  where  some  subject 
touching  the  constitution,  laws,  or  treaties  of  the  United  States,  is  sub- 
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mitted  to  the  courts  by  a  party  who  asserts  his  rights  in  the 
[  *  634  ]  *  form  prescribed  by  law.     In  other  words,  a  case  is  a  suit 

in  law  or  equity,  instituted  according  to  the  regular  course 
of  judicial  proceedings ;  and  when  it  involves  any  question  arising 
under  the  constitution,  laws,  or  treaties  of  the  United  States,  it  is 
within  the  judicial  power  confided  to  the  Union."  Now,  if  a  case 
at  law  means  the  same  thing  as  a  suit  at  law,  and  the  latter  words 
do  not  give  jurisdiction  to  the  circuit  courts  out  of  this  District  to 
issue  the  writ  of  mandamus  to  an  officer  of  the  general  government, 
how  can  words,  which  are  admitted  to  mean  the  same  thing,  give 
the  power  to  the  circuit  court  within  this  District  ?  How  can  the 
cognizance  of  "  cases  at  law,"  in  the  act  of  congress  before  us,  be 
construed  to  confer  this  jurisdiction  ;  when  it  has  been  settled  by  two 
decisions  of  this  court,  that  words  of  the  same  meaning  do  not  give 
it  to  the  other  circuit  courts  ?  We  cannot  give  this  construction  to 
the  act  of  February  27, 1801,  without  giving  a  judgment  inconsistent 
with  the  decisions  of  this  court  in  the  two  cases  above  mentioned; 
and  I  cannot  agree  either  to  overrule  these  cases,  or  to  give  a  judg- 
ment inconsistent  with  them. 

But  it  is  argued  that  if  the  1st  section  of  the  act  of  congress  does 
not  give  the  circuit  court  this  jurisdiction,  and  if  the  5th  section 
does  not  give  it,  yet  it  may  be  derived  from  these  two  sections  taken 
together.  The  argument,  I  understand,  is  this :  The  general  court  of 
Maryland  possessed  the  power  to  issue  the  writ  of  mandamus  in  a 
case  of  this  description ;  and  inasmuch  as  that  court  possessed  this 
power,  the  cases  which  authorized  the  parties  to  demand  it  were 
"  cases  at  law,"  by  the  laws  of  that  State ;  and,  consequently,  the 
jurisdiction  is  conferred  on  the  circuit  court  in  similar  cases,  by  the 
adoption  of  the  laws  of  Maryland  in  the  1st  section,  and  the  words  in 
the  5th,  which  give  the  circuit  court  cognizance  of  "  cases  at  law." 

The  fallacy  of  this  argument  consists  in  assuming  that  the  general 
court  of  Maryland  had  jurisdiction  to  issue  the  writ  of  mandamus, 
because  it  was  "  a  case  at  law,"  whenever  the  party  took  the  proper 
steps  to  show  himself  entitled  to  it  The  reverse  of  this  proposition 
is  the  true  one.  A  "  case  at  law,"  as  I  have  already  shown,  means 
the  same  thing  as  a  "  suit ; "  and  the  general  court  had  authority  to 
issue  the  writ  of  mandamus^  not  because  the  proceeding  was  a  case 
or  suit  at  law,  but  because  no  case  Or  suit  at  law  would  afford  a  rem- 
edy to  the  party.  This  is  the  basis  upon  which  rests  the  power  of 
the  court  of  king's  bench  in  England,  and  upon  which  rests  the  power 

of  the  general  court  in  Maryland  before  that  court  was 
[  *  635  ]  abolished.    *  These  courts,  by  virtue  of  their  prerogative 

powers,  interposed  "to  supply  a  remedy  in  a  summary 
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way,"  where  no  suit  or  action  known  to  the  law  would  afford  one 
to  the  party  for  the  wrong  he  had  sustained.  It  is  not  a  suit  in  form 
or  substance,  and  never  has  been  so  considered  in  England  or  in 
Maryland.  For  if  it  had  been  considered  in  Maryland  as  a  suit  at 
law,  Chief  Justice  Chase,  in  the  case  of  Runkel  v.  Winemiller,  4 
Har.  &  McH.  449,  hereinbefore  referred  to,  would  hardly  have  put 
his  decision  on  the  prerogative  powers  of  the  general  court  in  the 
manner  hereinbefore  stated.  Since  the  statute  of  the  9th  of  Anne, 
authorizing  pleadings  in  proceedings  by  mandamus,  it  has  been  held 
that  such  a  proceeding  is  in  the  nature  of  an  action  ;  and  that  a  writ 
of  error  will  lie  upon  the  judgment  of  the  court  awarding  a  peremp- 
tory mandamus.  But  it  never  has  been  said  in  any  book  of  author* 
ity,  that  this  prerogative  process  is  "an  action,"  or  "a  suit,"  ox 
"  a  case  "  at  law ;  and  never  suggested,  that  any  court  not  clothed 
with  the  prerogative  powers  of  the  king's  bench,  could  issue  the  pro- 
cess, according  to  the  principles  of  the  common  law,  unless  the  power 
to  do  so  had  been  conferred  by  statute. 

4.  But  it  is  said  that  if  the  jurisdiction  exercised  in  this  case  by 
the  circuit  court  for  the  District  of  Columbia,  cannot  be  maintained 
upon  any  of  the  grounds  hereinbefore  examined,  it  may  yet  be  sup- 
ported on  the  3d  section  of  the  act  of  February  27,  1801.  This 
section,  among  other  things,  provides  that  this  circuit  "  court  and  the 
judges  thereof  shall  have  all  the  powers  by  law  vested  in  the  circuit 
courts,  and  the  judges  of  the  circuit  courts  of  the  United  States." 
And  it  is  insisted  that  as  the  act  of  February  13,  1801,  was  at  that 
time  in  force,  the  powers  of  this  circuit  court  are  to  be  measured  by 
that  act,  although  it  has  since  been  repealed ;  that  the  circuit  courts 
established  by  the  act  of  February  13, 1801,  did  possess  the  power  in 
question,  and  consequently  that  the  circuit  court  for  this  District  now 
possesses  it,  and  may  lawfully  exercise  it. 

There  are  two  answers  to  this  argument,  either  of  which  are,  in 
ray  judgment,  sufficient 

In  the  first  place,  there  are  no  words  in  the  act  of  February  27, 
1801,  which  refer  particularly  to  the  powers  given  to  the  circuit 
courts  by  the  act  of  February  13, 1801,  as  the  rule  by  which  the 
powers  of  the  circuit  court  for  this  District  are  to  be  measured.  The 
obvious  meaning  of  the  words  above  quoted  is,  that  the  powers  of 
this  circuit  court  shall  be  regulated  by  the  existing  powers  of  the  cir- 
cuit courts  as  generally  established,  so  that  the  powers  of  this 
circuit  *  court  would  be  enlarged  or  diminished,  from  time  to  [  *  636  ] 
time,  as  congress  might  enlarge  or  diminish  the  powers  of 
the  circuit  courts  in  its  general  system.  And  when  the  law  of  Feb- 
ruary 13,  1801,  was  afterwards  repealed,  and  the  act  of  1789  reen- 
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acted,  the  powers  of  this  circuit  court  were  regulated  by  the  powers 
conferred  on  the  circuit  courts  by  the  last-mentioned  law.  It  was 
the  intention  of  congress  to  establish  uniformity  in  this  respect ;  and 
they  have  used  language  which,  in  my  opinion,  makes  that  intention 
evident.  The  circuit  court  for  this  District  cannot,  therefore,  refer  for 
its  "powers"  to  the  act  of  February  13,  1801,  since  that  act  has 
been  repealed. 

In  the  second  place,  if  the  powers  of  the  circuit  court  for  the  Dis- 
trict of  Columbia  are  still  to  be  regulated  by  the  law  which  was 
repealed  as  long  ago  as  1802,1  yet  it  will  make  no  difference  in  the 
result  of  the  argument.  Much  has  been  said  about  the  meaning  of 
the  words  "  powers "  and  "  cognizance "  as  used  in  these  acts  of 
congress.  These  words  are  no  doubt  generally  used  in  reference  to 
courts  of  justice,  as  meaning  the  same  thing,  and  I  have  frequently 
so  used  them  in  expressing  my  opinion  in  this  case.  But  it  is  mani- 
fest that  they  are  not  so  used  in  the  acts  of  congress  establishing  the 
judicial  system  of  the  United  States,  and  that  the  word  powers  is 
employed  to  denote  the  process,  the  means,  the  modes  of  proceeding, 
which  the  courts  are  authorized  to  use  in  exercising  their  jurisdiction 
in  the  cases  specially  enumerated  in  the  law  as  committed  to  their 
"  cognizance."  Thus  in  the  act  of  1789,  c.  20,  the  11th  section  spe- 
cifically enumerates  the  cases,  or  subject-matter  of  which  the  circuit 
courts  shall  have  "  cognizance ; "  and  subsequent  sections  under  the 
name  of  u  powers  "  describe  the  process,  the  means  which  the  courts 
may  employ  in  exercising  their  jurisdiction  in  the  cases  specified. 
For  example,  section  14  gives  them  the  "  power  "  to  issue  the  writs 
"  necessary  for  the  exercise  of  their  respective  jurisdictions,"  and 
names  particularly  some  of  the  writs  which  they  shall  have  the 
" power"  to  issue;  section  15  gives  them  the  "power"  to  compel 
parties  to  produce  their  books,  &c. ;  section  17,  gives  them  the 
"power"  to  grant  new  trials,  to  administer  oaths,  to  punish  con- 
tempts, and  to  establish  rules  of  court  The  same  distinction  be- 
tween "powers"  and  jurisdiction  or  "  cognizance  "  is  preserved  in 
the  act  of  February  13,  1801.  The  10th  section  of  this  act  gives  the 
circuit  courts  thereby  established,  all  the  "  powers"  before  vested  in  the 
circuit  courts  of  the  United  States,  unless  where  otherwise  provided  by 

that  law;  and  the  next  following  section,  (the  11th,)  enu- 
[  *  637  ]  merates  specifically  the  *  cases  or  controversies  of  which  they 

shall  have  "  cognizance."  And,  so  also*  in  the  act  of  Feb- 
ruary 27, 1801,  establishing  the  circuit  court  for  this  District,  the  same 
distinction  is  continued ;  and  the  3d  section  (the  one  now  under  con* 

1  2  Stats,  at  Large,  156. 
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sideration)  gives  the  court  "  all  the  powers  by  law  vested  in  the 
circuit  courts;"  while  the  $th  section  enumerates  particularly  the 
matters  and  controversies  of  which  it  shall  have  "  cognizance ; "  that 
is  to  say,  over  which  it  shall  exercise  jurisdiction,  by  the  means  and 
the  "  powers  "  given  to  it  for  that  purpose,  by  the  same  act  of  con- 
gress. With  these  several  laws  before  us,  in  each  of  which  the  same 
terms  have  evidently  been  always  used  in  the  same  sense,  it  appears 
to  me  impossible  to  doubt  the  meaning  which  congress  intend  to  affix 
to  them.  If  they  had  used  the  word  u  powers  "  and  the  word  "  cog- 
nizance," as  meaning  the  same  thing,  would  they,  in  the  10th  sec- 
tion  of  the  act  of  February  13, 1801,  have  given  jurisdiction  in  general 
terms  under  the  name  of  "  powers"  to  the  courts  thereby  established, 
and  then  have  immediately  followed  it  up  with  a  specification  of  the 
cases  of  which  it  should  take  "  cognizance  ;"  and  if  such  an  unusual 
mode  of  legislation  had  been  adopted  in  this  law  from  inadvertence 
or  mistake,  would  it  have  been  adhered  to  and  repeated  in  the  act  of 
February  27, 1801  ?  It  is  hardly  respectful  to  the  legislative  body, 
for  this  court  to  say  so.  It  is  clear  that  the  word  "  powers"  must 
have  been  constantly  used  in  these  laws  in  the  sense  I  have  already 
stated ;  and  if  the  3d  section  of  the  last-mentioned  act  is  to  be  con- 
strued as  referring  particularly  to  the  act  of  February  13, 1801,  it  will 
not  affect  the  present  controversy.  For  we  find  the  "  powers  "  of  the 
circuit  courts  given  by  the  10th  section ;  and  they  are  there  given  by« 
referring  as  generally  to  the  "  powers"  conferred  on  the  circuit  courts 
by  preceding  laws ;  so  that  after  all  we  are  still  carried  back  to  the 
act  of  1789,  in  order  to  learn  the  powers  of  the  circuit  courts  estab- 
lished by  the  act  of  February  13, 1801 ;  and,  consequently,  we  are 
also  to  learn  from  that  law  the  "powers"  of  the  circuit  court  for 
this  District  And  upon  turning  to  the  act  of  1789,  we  find  there  the 
power  given  to  the  supreme  court  to  issue  the  writ  of  mandamus  (( to 
persons  holding  office  under  the  authority  of  the  United  States;" 
but  we  find  no  such  power  given  to  the  circuit  courts.  On  the 
contrary,  it  has  been  decided  as  hereinbefore  stated,  that  under  the 
act  of  1789,  they  are  not  authorized  to  issue  the  process  in  ques- 
tion. The  3d  section  of  the  act  of  February  27,  1801,  will  not, 
therefore,  sustain  the  jurisdiction  exercised  in  this  case  by  the  circuit 
court 

•  But  the  principal  effort  on  the  part  of  the  relators,  in  this  [  *  638  ] 
branch  of  the  argument,  is  to  give  to  this  3d  section  such 
a  construction  as  will  confer  on  this  circuit  court  a  jurisdiction  co- 
extensive with  that  given  to  the  circuit  courts  by  the  11th  sec- 
tion of  the  act  of  February  13,  1801.  In  other  words,  they  pro- 
pose *o  expound  the  act  of  February  27,  as  if  this  section  of  the 
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act  of  February  13  was  inserted  in  it  The  11th  section  of  the  act 
referred  to,  enumerates  and  specifies  particularly  the  cases  of  which 
the  circuit  courts  thereby  established  had  "  cognizance ; "  and  the  re- 
lators insist  that  jurisdiction,  in  all  the  cases  mentioned  in  that  sec- 
tion,  is  also  conferred  on  the  circuit  court  for  this  District,  by  reason 
of  the  provision  in  the  3d  section  of  the  act  of  February  27,  abov;» 
mentioned.  And  they  contend  that  the  aforesaid  11th  section  gave 
to  the  cirpuit  courts  established  by  that  law,  jurisdiction  to  issue  the 
writ  in  question  ;  and  that  the  circuit  court  for  this  District,  therefore, 
possesses  the  same  jurisdiction,  even  although  it  is  not  given  by  the 
5th  section  of  the  act  establishing  it  The  object  of  this  argument 
is  to  extend  the  jurisdiction  of  this  circuit  court  beyond  the  limits 
marked  out  for  it  by  the  5th  section  of  the  act  which  created  it ;  pro- 
vided the  11th  section  of  the  act  of  February  13  shall  be  construed 
to  have  given  a  broader  jurisdiction. 

Now,  it  appears  to  me  that,  when  we  find  the  11th  section  of  the 
act  of  February  13,  enumerating  and  specifying  the  cases  of  which 
the  circuit  courts  out  of  this  District  should  have  "  cognizance; "  and 
the  5th  section  of  the  act  of  February  27,  enumerating  and  speci- 
fying the  cases  of  which  the  circuit  court  within  this  District  should 
have  "  cognizance ; "  if  there  is  found  to  be  any  substantial  differ- 
ence in  the  jurisdictions  thus  specified  and  defined  in  these  two  laws, 
•the  just  and  natural  inference  is,  that  the  legislature  intended  that 
the  jurisdiction  of  the  courts  should  be  different ;  and  that  they  did 
not  intend  to  give  to  the  circuit  court  for  this  District  the  same  juris- 
diction that  had  been  given  to  the  others.  This  would  be  the  legiti- 
mate inference  in  comparing  any  laws  establishing  different  courts ; 
and  the  conclusion  is  irresistible  in  this  case,  where  the  two  laws 
were  passed  within  a  few  days  of  each  other,  and  both  must  have 
been  before  the  legislature  at  the  same  time.  It  would  be  contrary 
to  the  soundest  rules  for  the  construction  of  statutes,  in  such  a  case, 
to  enlarge  the  jurisdiction  of  this  circuit  court  beyond  the  limits  of 

the  5th  section,  by  resorting  to  such  general  words  as  those 
[  *  639  ]  contained  in  the  3d  ;  and  to  words,  too,  which  much  *  more 

appropriately  apply  to  its  process,  to  its  modes  of  proceed- 
ing, and  to  other  "powers"  of  the  court;  and  which  certainly  have 
no  necessary  connection  with  the  cases  of  which  the  court  is  author- 
ized to  take  "  cognizance." 

I  do  not,  however,  mean  to  say,  that  the  11th  section  of  the  act 
of  February  13,  conferred  on  the  circuit  courts  which  it  established 
the  power  to  issue  the  writ  of  mandamus,  in  a  case  like  the  present 
one.  I  think  it  did  not ;  and  that  a  careful  analysis  of  its  provisions 
would  show  that  it  did  not ;  especially  when  taken  in  connection 
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with  the  provisions  of  the  act  of  1789,  which  had  expressly  conferred 
that  power  on  the  supreme  court  But  it  is  unnecessary  to  pursue 
the  argument  on  this  point,  because  no  just  rule  of  construction  can 
authorize  us  to  engraft  the  provisions  of  this  section  upon  the  act  of 
February  27,  so  as  to  give  to  the  circuit  court  for  the  District  of 
Columbia  a  wider  jurisdiction  than  that  contemplated  by  the  5th 
section  of  the  last-mentioned  act. 

Upon  a  view  of  the  whole  case,  therefore,  I  cannot  find  the  power 
which  the  circuit  court  has  exercised  either  in  the  1st  section,  or  the 
3d  section,  or  the  5th  section ;  and  it  is  difficult  to  believe  that  con- 
gress meant  to  have  given  this  high  prerogative  power  in  so  many 
places,  and  yet,  in  every  one  of  them,  have  left  it,  at  best,  so  ambig- 
uous and  doubtful.  And  if  we  now  sanction  its  exercise,  we  shall 
give  to  the  court,  by  remote  inferences  and  implications,  a  delicate 
and  important  power,  which  I  feel  persuaded  congress  never  intended 
to  intrust  to  its  hands. 

Nor  do  I  see  any  reason  of  policy  that  should  induce  this  court  to 
infer  such  an  intention  on  the  part  of  the  legislature,  where  the 
words  of  the  law  evidently  do  not  require  it  It  must  be  admitted 
that  congress  have  denied  this  power  to  the  circuit  courts  out  of  this 
District  Why  should  it  be  denied  to  them,  and  yet  be  intrusted  to 
the  court  within  this  District?  There  are  officers  of  the  general  gov- 
ernment in  all  of  the  States,  who  are  required  by  the  laws  of  the 
United  States  to  do  acts  which  are  merely  ministerial,  and  in  which 
the  private  rights  of  individuals  are  concerned.  There  are  collectors 
and  other  officers  of  the  revenue,  who  are  required  to  do  certain 
ministerial  acts,  in  giving  clearances  to  vessels,  or  in  admitting  them 
to  entry  or  to  registry.  There  are  also  registers  and  receivers  of  the 
land-offices,  who  are,  in  like  manner,  required  by  law  to  do  mere 
ministerial  acts,  in  which  the  private  rights  of  individuals  are  in- 
volved. Is  there  any  reason  of  policy  that  should  lead  us 
•  to  suppose  that  congress  would  deny  the  writ  of  manda-  [  *  640  ] 
mus  to  those  who  have  such  rights  in  the  States,  and  give 
it  to  those  who  have  rights  in  this  District  ?  There  would  be  no 
equal  justice  in  such  legislation ;  and  no  good  reason  of  policy  or 
convenience  can  be  assigned  for  such  a  distinction. 

The  case  of  the  Columbian  Insurance  Company  v.  Wheelwright, 
7  Wheat.  534,  has  been  relied  on  as  sanctioning  the  exercise  of  the 
jurisdiction  in  question ;  and  it  is  said,  that  this  court,  in  determin- 
ing that  a  writ  of  error  would  lie  from  the  decision  of  the  circuit 
court  of  this  District,  awarding  a  peremptory  mandamus,  have  im- 
pliedly decided  that' the  circuit  court  had  jurisdiction  to  issue  the 
process.    I  confess,  I  cannot  see  the  force  of  this  argument    The  8th 
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section  of  the  act  of  February  27, 1801,  provides :  w  That  any  final 
judgment,  order,  or  decree,  in  said  circuit  court,  wherein  the  matter 
in  dispute,  exclusive  of  costs,  shall  exceed  the  value  of  $100,  may 
be  reexamined,  and  reversed  or  affirmed,  in  the  supreme  court  of 
the  United  States,  by  writ  of  error  or  appeal,  which  shall  be  prose- 
cuted in  the  same  manner,  under  the  same  regulations,  and  the  same 
proceedings  shall  be  had  therein  as  is  or  shall  be  provided  in  the  case 
of  writs  of  error,  or  judgments,  or  appeals,  upon  orders  or  decrees 
rendered  in  the  circuit  court  of  the  United  States."  Now,  the  order 
for  a  peremptory  mandamus  in  the  case  cited,  as  well  as  in  the  one 
now  before  the  court,  was  certainly  "  a  final  judgment"  of  the  cir- 
cuit court.  It  decided  that  they  had  jurisdiction  to  issue  the  manda- 
mus, and  that  the  case  before  them  was  a  proper  one  for  the  exercise 
of  this  jurisdiction.  Being  the  "  final  judgment "  of  the  circuit 
court,  it  was  liable  to  be  reexamined  in  this  court  by  writ  of  error; 
and  to  be  reversed,  if  upon  such  reexamination,  it  was  found  that 
the  circuit  court  had  committed  an  error,  either  in  assuming  a  juris- 
diction which  did  not  belong  to  it,  or  by  mistaking  the  rights  of  the 
parties,  if  it  had  jurisdiction  to  issue  the  mandamus.  In  the  case  of 
Custis  v.  The  Georgetown  and  Alexandria  Turnpike  Company,  6 
Cranch,  233,  the  supreme  court  sustained  the  writ  of  error,  and  re- 
versed the  judgment  of  the  circuit  court  of  tjiis  District,  quashing  an 
inquisition  returned  to  the  clerk ;  and  this  was  done  upon  the  ground 
that  the  circuit  court  had  exercised  a  jurisdiction  which  did  not  be- 
long to  it  There  are  a  multitude  of  cases  where  this  court  have 
entertained  a  writ  of  error  for  the  purpose  of  reversing  the  judgment 

of  the  court  below,  upon  the  ground   that  the  circuit  court 
[  *  641  ]  had  not  jurisdiction  of  the  case,  for  the  *  want  of  the  proper 

averments  in  relation  to  the  citizenship  of  the  parties. 
It  is  certainly  error  in  a  circuit  court  to  assume  a  jurisdiction  which 
has  not  been  conferred  on  it  by  law.  And  it  would  seem  to  be  a 
strange  limitation  on  the  appellate  powers  of  this  court,  if  it  were 
restrained  from  correcting  the  judgment  of  a  circuit  court  when  it 
committed  this  error.  If  such  were  the  case,  then  an  error  committed 
by  a  circuit  court  in  relation  to  the  legal  rights  of  the  parties  before 
it,  could  not  be  examined  into  and  corrected  in  this  court,  if  it  hap- 
pened to  be  associated  with  the  additional  error  of  having  assumed  a 
jurisdiction  which  the  law  had  not  given.  Such,  I  think,  cannot  be 
the  legitimate  construction  of  the  section  above  quoted.  And  if  the 
circuit  court  mistakes  its  jurisdiction,  either  in  respect  to  the  persons, 
or  the  subject-matter,  or  the  process,  or  the  mode  of  proceeding,  the 
mistake  may  be  corrected  here  by  a  writ  of  errof  from  its  final  judg- 
ment, or  by  appeal  in  cases  of  equity  or  admiralty  jurisdiction.     And 
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whether  the  final  judgment  is  pronounced  in  a  summary  or  other 
proceeding,  if  it  be  in  a  case  in  which  the  circuit  court  had  not  juris- 
diction, its  judgment  may  be  reexamined  here,  and  the  error  corrected 
by  this  court  The  decision  of  this  court,  therefore,  in  the  case  of  The 
Columbian  Insurance  Company  v.  Wheelwright,  7  Wheat,  534,  that 
a  writ  of  error  would  lie  from  the  judgment  of  the  circuit  court  of 
the  District  of  Columbia,  awarding  a  peremptory  mandamus,  is  by  no 
means  a  decision  that  the  court  below  had  jurisdiction  to  issue  it 

In  fine,  every  view  which  I  have  been  able  to  take  of  this  subject, 
leads  me  to  conclude  that  the  circuit  court  had  not  the  power  to  issue 
a  writ  of  mandamus  in  the  case  before  u*.  And. although  I  am  ready 
to  acknowledge  the  respect  and  confidence  which  is  justly  due  to  the 
decision  of  the  majority  of  this  court,  and  am  fully  sensible  of  the 
learning  and  force  with  which  their  judgment  is  sustained  by  the 
learned  judge  who  delivered  the  opinion  of  the  court,  I  must  yet,  for 
the  reasons  above  stated,  dissent  from  it  I  think  that  the  circuit 
court  had  not  by  law  the  right  to  issue  this  mandamus,  and  that  the 
judgment  they  have  given  ought  to  be  reversed. 

Barbour,  J.     In  this  case,  I  have  no  doubt  but  that  congress  have 
the  constitutional  power  to  give  to  the  federal  judiciary,  including 
the  circuit  court  of  this  District,  authority  to  issue  the  writ  of 
mandamus  to  the  *  postmaster-general,  to  compel  him  to  per-  [  *  642  ] 
form  any  ministerial  duty  devolved  on  him  by  law. 

I  have  no  doubt  that  the  act  which  in  this  case  is  required  to  be 
done  by  the  postmaster-general,  is  such  an  one  as  might  properly  be 
enforced  by  the  writ  of  mandamus,  if  the  circuit  court  of  this  District 
had  authority  by  law  to  issue  it 

But  the  question  is,  whether  that  court  is  invested  with  this  au- 
thority by  law?  I  am  of  opinion  that  it  is  not,  and  I  will  state  the 
reasons  which  have  brought  me  to  that  conclusion. 

It  was  decided  by  this  court  in  the  case  of  M'Intire  v.  Wood,  7 
Cranch,  504,  upon  a  certificate  of  division  from  the  circuit  court  of 
Ohio,  that  that  court  did  hot  possess  the  power  to  issue  a  writ  of 
mandamus  to  the  register  of  a  land-office,  commanding  him  to  issue 
a  final  certificate  of  purchase  to  the  plaintiff,  for  certain  lands  in  the 
State  of  Ohio. 

The  principle  of  this  case  was  approved,  and  the  same  point  af- 
firmed, in  the  case  of  AT  Clung  v.  Silliman,  6  Wheat  598. 

In  the  views,  then,  which  I  am  about  to  present,  I  shall  set  out 
with  the  adjudged  and  admitted  proposition,  that  no  other  circuit 
courts  of  the  United  States  have  power  to  issue  the  writ  of  manda- 
mus.    And  then  the  whole  question  is  resolved  into  the  single  inquiry 
vol.  xn.  73 
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whether  the  circuit  court  of  this  District  has  power  to  do  that  which 
all  admit  the  other  circuit  courts  of  the  United  States  have  not  the 
power  to  do  ? .  It  has  been  .earnestly  maintained  at  the  bar  that  it 
has,  because,  it  is  said,  that  it  has  by  law  a  larger  scope  of  jurisdic- 
tion. 

To  bring  this  proposition  to  the  test  of  a  close  scrutiny,  let  us  com* 
pare  the  precise  terms  in  which  the  jurisdiction  of  the  circuit  courts 
of  the  United  States  is  granted  by  the  Judiciary  Act  of  1789,  with 
those  which  are  used  in  the  grant  of  jurisdiction  to  the  circuit  court 
of  this  District,  by  the  act  of  the  27th  February,  1801. 

The  11th  section .  of  the  Judiciary  Act  of  1789,  so  far  as  it  re- 
spects this  question,  is  in  these  words :  "  That  the  circuit  courts  shall 
have  original  cognizance,  concurrent  with  the  courts  of  the  several 
States,  of  all  suits  of  a  civil  nature,  at  common  law  or  in  equity, 
where  the  matter  in  dispute  exceeds  $500 ;  and  the  United  States 
are  plaintiffs  or  petitioners,  or  an  alien  is  a  party,  or  the  suit  is  be- 
tween a  citizen  of  the  State  where  the  suit  is  brought,  and  a  citizen 
of  another  State." 

The  5th  section  of  the  act  of  the  27th  February,  1801, 
[  *  643  ]  giving  *  jurisdiction  to  the  circuit  court  of  this  District,  so  far 
as  respects  this  question,  is  in  these  words:  "That  said 
court  shall  have  cognizance  of  all  oases  in  law  and  equity,  between 
parties  both  or  either  of  which  shall  be  resident,  or  shall  be  found 
within  the  said  District,  and  also  of  all  actions  or  suits  of  a  civil  na- 
ture, at  common  law  or  in  equity,  in  which  the  United  States  shall 
be  plaintiffs  or  complainants." 

Having  placed  these  two  sections  in  juxtaposition  for  the  purpose 
of  comparing  them  together,  I  will  now  proceed  to  examine  the  par- 
ticulars in  which  it  has  been  attempted  to  be  maintained  that  the 
grant  of  jurisdiction  to  the  circuit  court  of  this  District  is  more  ex- 
tensive than  that  to  the  other  circuit  courts  of  the  United  States,  so 
as  to  enable  it  to  reach  this  case,  which  it  is  admitted  the  others  can- 
not do. 

In  the  first  place,  we  have  been  told  that  in  the  grant  of  jurisdiction 
to  the  other  circuit  courts,  by  the  11th  section  of  the  Judiciary 
Act  of  1789,  the  words  "  concurrent  with  the  courts  of  the  several 
States,"  are  found,  which  words  are  not  contained  in  the  fifth  section 
of  the  act  of  the  27th  February,  1801,  giving  jurisdiction  to  the  cir- 
cuit court  of  this  District.  It  is  argued  that  these  words  are  restric- 
tive in  their  operation,  and  limit  the  jurisdiction  of  those  courts  to 
those  cases  only  of  which  the  state  courts  could  take  cognizance  at 
the  time  the  Judiciary  Act  of  1789  was  passed.  That  as  the  ordinary 
jurisdiction  of  the  state  courts  did  not  then  extend  to  cases  arising 
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under  the  constitution  and  laws  of  the  United  States,  therefore  thf 
jurisdiction  of  the  circuit  courts,  given  by  the  eleventh  section  of 
that  act,  did  not  extend  to  those  cases,  because  it  was  declared  to  be 
concurrent,  and  consequently  only  coextensive. 

This  position  is,  in  my  estimation,  wholly  indefensible.  I  think  it 
a  proposition  capable  of  the  clearest  proof  that  the  insertion  of  the 
words  "  concurrent  with  the  courts  of  the  several  States,"  was  not 
intended  to  produce,  and  does  not  produce,  any  limitation  or  restric- 
tion whatsoever  upon  the  jurisdiction  of  the  circuit  courts  of  the 
United  States. 

No  such  consequence  could  follow  for  this  obvious  reason,  that  the 
state  courts  could  themselves  rightfully  take  cognizance  of  any  ques- 
tion whatever  which  arose  in  a  case  before  them,  whether  growing 
<mt  of  the  constitution,  laws,  and  treaties  of  the  United  States,  or,  as 
is  said  in  the  eighty-second  number  of  the  Federalist,  arising  under 
the  laws  of  Japan.  The  principle  is,  as  laid  down  in  the 
*  number  of  the  Federalist  just  referred  to  :  "  That  the  ju-  [  *  644  ] 
diciary  power  of  every  government  looks  beyond  its  own 
local  or  municipal  laws,  and  in  civil  cases  lays  hold  of  all  subjects  of 
litigation  between  parties  within  its  jurisdiction,  though  the  causes 
of  dispute  are  relative  to  the  laws  of  the  most  distant  part  of  the 
globe."  In  conformity  with  this  principle,  it  is  said  by  this  court,  1 
Wheat  340,  speaking  of  the  state  courts :  "  From  the  very  nature  of 
their  judicial  duties  they  would  be  called  upon  to  pronounce  the  law 
applicable  to  the  case  in  judgment  They  were  not  to  decide  merely 
according  to  the  laws  or  constitution  of  the  State,  but  according  to 
the  constitution,  laws,  and  treaties  of  the  United  States,  the  supreme 
law  of  the  land."  And  in  the  same  case,  after  putting  cases  illustra- 
tive of  the  proposition,  and  a  course  of  reasoning  upon  them,  they 
conclude  by  saying :  "  It  must,  therefore,  be  conceded  that  the  consti- 
tution not  only  contemplated,  but  meant  to  provide  for  cases  within 
the  scope  of  the  judicial  power  of  the  United  States,  which  might 
yet  depend  before  state  tribunals.  It  was  foreseen  that  in  the  exer- 
cise of  their  ordinary  jurisdiction  state  courts  would  incidentally  take 
cognizance  of  cases  arising  under  the  constitution,  the  laws,  and 
treaties  of  the  United  States." 

From  these  quotations  it  is  apparent  that  no  restriction  can  have 
been  imposed  upon  the  jurisdiction  of  the  circuit  courts  of  the  United 
States  by  words  which  make  it  concurrent  with  that  of  the  courts  of 
the  States,  when  it  is  admitted  that  there  is  no  question  which  can 
arise  before  them  in  a  civil  case  which  they  are  not  competent,  and, 
indeed,  bound  to  decide,  according  to  the  laws  applicable  to  the  ques- 
tion, whether  they  be  the  constitution,  laws,  and  treaties  of  the  United 
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States,  the  laws  of  Japan,  or  any  other  foreign  country  on  the  face 
of  the  earth. 

The  same  number  of  the  Federalist  already  referred  to  furnishei 
the  obvious  reason  why  these  words  were  inserted.  It  is  there  said 
that  amongst  other  questions  which  had  arisen  in  relation  to  the 
constitution,  one  was  whether  the  jurisdiction  of  the  federal  courts 
was  to  be  exclusive,  or  whether  the  state  courts  would  possess  a  con- 
current jurisdiction  ?  The  author  reasons  upon  the  subject ;  quotes 
the  terms  in  which  the  judicial  power  of  the  United  States  is  vested 
by  the  constitution ;  states  that  these  terms  might  be  construed  as 
importing  one  or  the  other  of  two  different  significations ;  and  then 
concludes  thus :  "  The  first  excludes,  the  last  admits,  the  concurrent 
jurisdiction  of  the  state  tribunals,  and  as  the  first  would 
[  *  645  ]  *  amount  to  an  alienation  of  state  power  by  implication,  the 
last  appears  to  me  the  most  defensible  construction."  The 
reason,  then,  why  these  words  were  inserted  in  the  11th  section 
of  the  Judiciary  Act,  was  to  remove  the  doubt  here  expressed ;  to 
obviate  all  difficulty  upon  the  question  whether  the'  grant  of  judicial 
power  to  the  federal  courts,  without  saying  more,  might  not  possibly 
be  construed  to  exclude  the  jurisdiction  of  the  state  courts.  Its  sole 
object  was,  as  is  sometimes  said  in  the  law  books,  to  exclude  a  con- 
clusion. 

Congress  cannot,  indeed,  confer  jurisdiction  upon  any  courts  but 
such  as  exist  under  the  constitution  and  laws  of  the  United  States, 
as  is  said  in  Houston  v„  Moore,  5  Wheat.  27 ;  although  it  is  said  in 
the  same  case,  the  state  courts  may  exercise  jurisdiction  on  cases 
authorized  by  the  laws  of  the  State,  and  not  prohibited  by  the  exclu- 
sive jurisdiction  of  the  federal  courts.  This,  however,  is  not  because 
they  have  had,  or  can  have  any  portion  of  the  judicial  power  of  the 
United  States,  as  such,  imparted  to  them ;  but  because,  by  reason  of 
their  original,  rightful  judicial  power,  as  state  courts,  they  are  com- 
petent to  decide  all  questions  growing  out  of  all  laws  which  arise 
before  them  ;  and  accordingly,  the  framers  of  the  Judiciary  Act,  pro- 
ceeding on  the  idea  that  questions  arising  under  the  constitution, 
laws,  and  treaties  of  the  United  States,  might  and  would  be  pre- 
sented and  decided  in  the  state  courts,  inserted  the  25th  section,  by 
which  those  cases,  under  certain  circumstances,  might  be  brought  by 
writ  of  error  or  appeal  to  this  court 

The  difference  in  the  phraseology  of  the  two  sections  has  been 
adverted  to.  It  has  been  said  that  the  words  in  the  11th  section  of 
the  Judiciary  Act  of  1789,  are  all  suits  of  a  civil  nature,  at  common 
law,  or  in  equity ;  and  those  in  the  5th  section  of  the  act  of  1801* 
giving  jurisdiction  to  the  circuit  court  of  this  District,  are  *c  *U  cases 
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in  law  and  equity.9'  Now,  it  is  impossible  to  maintain  that  there  is 
any  difference  in  legal  effect  between  these  two  modes  of  expression. 
What  is  a  case  in  law  or  equity?  I  give  the  answer  in  the  language 
of  the  late  chief  justice  of  this  court:  uTo  come  within  this  descrip- 
tion, a  question  must  assume  a  legal  form,  for  forensic  litigation,  and 
judicial  decision."  And  what  is  a  suit?  I  give  the  answer  also  in 
the  language  of  the  late  chief  justice,  who,  in  2  Pet.  464,  says,  in 
delivering  the  opinion  of  the  court,  "  if  a  right  is  litigated  between 
parties  in  a  court  of  justice,  the  proceeding  by  which  the  decision  of 
the  court  is  sought,  is  a  suit"  It  is  then  unquestionably 
true,  that  the  court,  which  has  jurisdiction  over  all  *  suits  [  *  646  ] 
in  law  and  equity,  has  as  much  judicial  power  by  those 
terms,  as  a  court  has  by  the  terms,  all  cases  in  law  and  equity.  The 
only  difference  between  the  two  sections  under  consideration,  in 
relation  to  the  question  before  us,  consists  in  the  two  limitations 
contained  in  the  11th  section  of  the  Judiciary  Act;  the  one  as  to  the 
character  of  the  parties,  the  other  as  to  the  value  of  the  matter  in 
dispute. 

When,  therefore,  we  suppose  a  case  in  which  the  plaintiff  and 
defendant  are  citizens  of  different  States,  (the  one  being  a  citizen  of 
the  State  where  the  suit  is  brought,)  and  in  which  the  value  of  the 
matter  in  dispute  is  $500 ;  with  these  parties,  and  a  subject-matter 
of  this  value,  all  the  circuit  courts  of  the  United  States  can  take 
take  cognizance  of  it ;  whether  it  shall  have  arisen  under  the  consti- 
tution, laws,  or  treaties  of  the  United  States,  the  laws  of  a  State,  or 
of  any  foreign  country,  having  application  to  the  case.  Whenever, 
therefore,  it  is  said  that  those  courts  cannot  take  cognizance  of  cases 
in  law  and  equity  arising  under  the  constitution,  laws,  or  treaties  of 
the  United  States,  it  is  only  meant  to  say  that  they  cannot  do  it  on 
account  of  the  character  of  the  questions  to  be  decided,  unless  the 
parties  and  the  value  of  the  subject-matter  come  within  the  descrip- 
tion of  the  11th  section;  but  when  they  do,  there  cannot  be  a  possible 
doubt.  And  this  will  explain  the  case  of  a  patentee  of  an  invention, 
referred  to  in  the  argument ;  to  whom  a  right  to  institute  a  suit  in 
the  circuit  courts,  has  been  given  by  special  legislation.  The  only 
effect  of  that  is,  that  such  a  patentee  can  sue  in  the  circuit  courts, 
on  account  of  the  character  of  the  case,  without  regard  to  the 
character  of  the  party,  as  to  citizenship,  or  the  value  of  the  matter  in 
dispute ;  whereas,  without  such  special  legislation,  he  could  have 
sued  in  the  circuit  courts,  if  his  character  as  a  party,  and  the  value 
of  the  matter  in  dispute,  had  brought  his  case  within  the  description 
of  the  11th  section  of  the  Judiciary  Act  In  the  case  of  M' Clung 
v.  Silliman,  however,  this  difficulty  did  not  exist ;  for  it  is  distinctly 
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stated  in  that  case,  6  Wheat  601,  that  the  parties  to  that  controversy 
were  competent  to  sue  under  the  11th  section,  being  citizens  of 
different  States ;  and  yet  this  court  refers  to  and  adopts  the  response 
which  they  had  given  to  the  question  stated  in  IVPIntire  v.  Wood, 
7  Cranch,  504 ;  which  answer  was  in  these  words :  "  That  the  circuit 
court  did  not  possess  the  power  to  issue  the  mandamus  moved  for." 

It  has  been  attempted  to  be  maintained  in  the  argument,  that  the 
circuit  court  of  this  District  has  a  more  extensive  jurisdic- 
[  *  647  ]  tion  than  *the  other  circuit  courts  of  the  United  States,  by 
the  following  course  of  reasoning :  We  have  been  referred 
to  the  3d  section  of  the  act  of  the  27th  of  February,  1801,  establish- 
ing the  circuit  court  of  this  District,  which  section  is  in  these  words : 
"  The  said  court,  and  the  judges  thereof,  shall  have  all  the  powers  by 
law  vested  in  the  circuit  courts,  and  the  judges  of  the  circuit  courts 
of  the  United  States.''  It  is  then  assumed  in  the  argument,  that  the 
powers  of  the  court,  and  its  jurisdiction,  are  the  Bame  thing ;  it  is 
also  assumed,  that  the  3d  section  has  reference  not  to  the  powers  of 
the  circuit  courts  of  the  United  States,  and  their  judges,  as  they 
shall  be  from  time  to  time  modified  by  legislation,  but  to  those  which 
were  established  by  the  act  of  the  13th  February,  1801,  entitled  "An 
act  to  provide  for  the  more  convenient  organization  of  the  courts  of 
the  United  States;"  which, though  since  repealed,  was  passed  fourteen 
days  before  the  act  establishing  the  circuit  court  of  this  District,  and 
was  in  force  at  the  date  of  the  passage  of  this  latter  act 

We  are  then  referred  to  the  11th  section  of  the  act  of  the  13th  of 
February,  1801,  by  which  jurisdiction  is  given  to  the  circuit  courts 
thereby  established,  over  "  all  cases  in  law  or  equity,  arising  under 
the  constitution  and  laws  of  the  United  States,  and  treaties  made,  or 
which  shall  be  made  under  their  authority." 

Even  conceding,  for  the  present,  all  these  assumptions  in  favor  of 
the  argument,  it  wholly  fails  to  sustain  the  position  contended  for* 
To  prove  this,  I  need  only  refer  to  my  previous  reasoning  in  this  case, 
by  which  I  have  shown  that,  under  the  11th  section  of  the  Judiciary 
Act  of  1789,  the  circuit  courts  had  as  ample  jurisdiction  in  all  cases 
arising  under  the  constitution,  laws,  and  treaties  of  the  United  States, 
as  is  given  them  by  the  section  now  under  consideration,  subject  only 
to  the  two  limitations  as  to  parties,  and  value  of  the  matter  in  dis- 
pute. So  that  beyond  all  question,  the  only  difference  is,  that  by  the 
section  now  under  consideration,  the  circuit  courts  could  take  cogni- 
zance on  account  of  the  character  of  the  case,  no  matter  who  were 
the  parties,  or  what  the  value  in  dispute ;  whereas,  by  the  11th  sec- 
tion of  the  Judiciary  Act,  they  could  take  cognizance  of  the  same 
questions,  provided  the  parties  were,  for  example,  citizens  of  different 
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States,  and  the  matter  in  dispute  was  of  the  value  of  $500.  And 
yet,  as  I  have  already  stated,  in  M' Clung  v.  Silliman,  in  which  the 
parties  corresponded  to  the  requirements  of  the  law,  and  there  was 
no  question  raised  as  to  the  value  of  the  matter  in  dispute, 
this  court  reaffirmed  the  proposition,  *  that  the  circuit  courts  [  *  648  ] 
of  the  United  States  did  not  possess  the  power  to  issue  the 
writ  of  mandamus.  But  let  us  briefly  examine  one  of  the  assump- 
tions which  I  have,  argument*  gratia,  conceded,  for  the  purpose  of 
giving  the  fullest  force  to  the  argument  founded  on  it ;  I  mean  that 
which  takes  for  granted  that  the  powers  and  the  jurisdiction  of  the 
court  are  the  same  thing.  I  say  nothing  of  the  other  assumption, 
simply  because  it  is  wholly  immaterial  to  the  view  which  I  take. 
Are  the  powers  and  jurisdiction  of  the  court  equivalent  ?  Whatever 
may  be  the  meaning  of  these  terms  in  the  abstract,  they  cure  clearly 
used  as  of  essentially  different  import  in  the  acts  of  congress ;  and 
this  difference  will,  in  my  opinion,  go  far  to  show  the  error  m  the 
conclusions  drawn  from  the  assumption  that  they  are  of  equivalent 
import.  There  are  several  reasons  which  conclusively  prove  that 
they  were  used  in  different  senses  by  congress.  In  the  first  place, 
as  well  in  the  act  of  1789,  establishing  the  circuit  courts  of  the  United 
States,  and  the  act  of  the  13th  February,  1801,  reorganizing  them, 
as  in  the  act  of  the  27th  February,  1801,  establishing  the  circuit 
court  of  this  District ;  the  jurisdiction  of  the  court  is  defined  in  one 
section,  and  its  powers  are  declared  in  another.  Now,  it  is  an  ob- 
vious remark,  that  if  the  powers  and  jurisdiction  were  considered  as 
equivalent,  here  was  mere  useless  tautology.  For,  upon  this  hy- 
pothesis, the  grant  of  powers  carried  with  it  jurisdiction,  and,  e  con* 
verso y  the  grant  of  jurisdiction  carried  with  it  powers. 

In  the  next  place,  we  not  only  find  that  in  some  sections  the  term 
cognizance,  or  jurisdiction,  (which  are  synonymous,)  is  used,  whilst 
in  others,  the  term  power  is  made  use  of;  but  in  the  very  same  sec- 
tion, that  is,  the  13th,  in  relation  to  the  supreme  court,  both  terms 
are  used  thus :  "  The  supreme  court  shall  have  exclusive  jurisdiction 
of  all  controversies  of  a  civil  nature,  where  a  State  is  a  party,  except," 
&c. ;  and  in  the  same  section,  "  and  shall  have  power  to  issue  writs 
of  prohibition  to  the  district  courts,"  &c 

Again :  The  act  of  1789,  after  defining  the  jurisdiction  of  the  dif- 
ferent courts  in  different  sections,  viz :  that  of  the  district  courts  in 
the  9th,  that  of  the  circuit  court  in  the  11th,  and  that  of  the  supreme 
court  in  the  13th,  together  with  the  power  to  issue  writs  of  prohibi- 
tion and  mandamus,  proceeds  in  subsequent  sections  to  give  certain 
powers  to  all  courts  of  the  United  States.  Thus,  in  the  14th,  to 
issue  writs  of  scire  facias,  habeas  corpus,  &c. ;  in  the  15th,  to  require 
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the  production  of  books  and  writings ;  in  the  17th,  to  grant 
[  *  649  ]  new  trials,  to  administer  oaths,  punish  contempts,  *  &c.     It 

is  thus  apparent  that  congress  used  the  terms  jurisdiction 
and  powers,  as  being  of  different  import     The  sections  giving  juris- 
diction, describe  the  subject-matter,  and  the  parties  of  which  the 
courts  may  take  cognizance ;  the  sections  giving  powers,  import  au- 
thority to  issue  certain  writs,  and  do  certain  acts  incidentally  becoming 
necessary  in,  and  being  auxiliary  to,  the  exercise  of  their  jurisdic- 
tion.    In  regard  to  all  the  powers  in  the  15th  and  17th  sections,  this 
is  apparent  beyond  all  doubt,  as  every  power  given  in  both  those 
sections,  necessarily  presupposes  that  it  is  to  be  exercised  in  a  suit 
actually  before  them,  except  the  last  in  the  17th  section,  and  that  is 
clearly  an  incidental  one,  it  being  a  power  "  to  make  and  establish 
all  necessary  rules  for  the  orderly  conducting  business  in  the  said 
courts,"  &c     And  this  brings  me  directly  to  the  14th  section,  under 
which  it  was  contended  in  the  case  of  AT  Clung  v.  Silliman,  6  Wheat. 
598,  that  the  circuit  courts  could  issue  writs  of  mandamus.     That 
section  is  in  these  words :  "  That  all  the  before-mentioned  courts  of 
the  United  States  shall  have  power  to  issue  writs  of  scire  facias, 
habeas  corpus,  and  all  other  writs  not  specially  provided  for  by  stat- 
ute, which  may  be  necessary  for  the  exercise  of  their  respective  juris- 
dictions, and  agreeable  to  the  principles  and  usages  of  law."     As  the 
writ  of  mandamus  is  not  specially  provided  for  by  law,  except  in  the 
case  of  the  supreme  court,  it  is  obvious  that,  to  enable  any  circuit 
court  to  issue  it,  it  must  be  shown  to  be  necessary  to  the  exercise  of 
its  jurisdiction.     It  is  argued  here,  as  it  was  in  the  case  of  M?  Clung 
v.  Silliman,  that  a  mandamus  is  proper  where  there  is  no  other  spe- 
cific legal  remedy ;  and  that,  therefore,  in  such  a  case,  it  is  necessary 
to  the  exercise  of  the  jurisdiction  of  the  court,  and  so  within  the 
words  of  the  statute.     But  what  was  the  answer  of  the  court  in  that 
case  ?     Amongst  other  things  they  said :  "  It  cannot  be  denied  that 
the  exercise  of  this  power  is  necessary  to  the  exercise  of  jurisdiction 
in  the  court  below.     But  why  is  it  necessary  ?     Not  because  that 
court  possesses  jurisdiction,  but  because  it  does  not  possess  it." 
Again  they  said :  "  The  14th  section  of  the  act  under  consideration, 
could  only  have  been  intended  to  vest  the  power  now  contended  for, 
in  cases  where  the  jurisdiction  already  exists,  and  not  where  it  is  to 
be  courted  or  acquired  by  means  of  the  writ  proposed  to  be  sued  out. 
Such  was  the  case  brought  up  from  Louisiana,  in  which  the  judge 
refused  to  proceed  to  judgment,  by  which  act  the  plaintiff  must  have 

lost  his  remedy  below,  and  this  court  have  been  deprived  of 
[  *  650  ]  its  appellate  control  over  the  question  *  of  right"     As  this 

answer  was  considered  conclusive  in  the  case  referred  to,  it 
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would  be  sufficient  for  me  to  stop  here,  with  giving  the  same  answer: 
But  let  us  pursue  the  subject  a  little  further.  The  same  proposition 
which  I  maintain  is,  that  this  section  did  not  contemplate  any  origi- 
nal writ,  but  only  those  which  are  incidental  and  auxiliary.  That  it 
did  not  contemplate  any  writ  as  original  process,  is  apparent  from 
this  consideration ;  that  by  an  act  passed  at  the  same  session,  and 
within  five  days  thereafter,  entitled  an  act  to  regulate  processes  in  the 
courts  of  the  United  States,  the  forms  of  writs  and  executions,  ex- 
cept their  style  and  modes  of  process  then  used  in  the  supreme  courts 
of  the  States,  were  adopted. 

But  it  seems  to  me  that  there  is  an  argument  to  be  derived  from 
the  nature  and  character  of  the  writ  of  mandamus,  and  the  legisla- 
tion of  congress  in  relation  to  it,  which  is,  of  itself,  decisive  against 
the  power  of  the  circuit  court  to  issue  it.  It  is  declared  by  all  the 
English  authorities,  from  which  in  general  our  legal  principles  are 
drawn,  to  be  a  high  prerogative  writ.  Accordingly,  it  issues  in  Eng- 
land only  from  the  king's  bench,  in  which  the  king  did  formerly  ac- 
tually sit  in  person,  and  in  which,  in  contemplation  of  law  by  his 
judges,  he  is  still  supposed  to  sit  It  never  issues  but  to  command 
the  performance  of  some  public  duty.  Upon  this  principle,  5  Barn. 
&  Aid.  899,  the  court  of  king's  bench  refused  a  mandamus  to  a 
private  trading  corporation,  to  permit  a  transfer  of  stock  to  be  made 
in  their  books,  declaring  that  it  was  confined  to  cases  of  a  public 
nature,  and  that,  although  the  company  was  incorporated  by  a  royal 
charter,  it  was  a  mere  private  partnership.  Upon  the  same  principle, 
I  believe  that  it  may  be  affirmed,  without  exception,  unless  where  a 
statutory  provision  has  been  made,  that  in  every  State  of  the  Union, 
where  the  common  law  prevails,  this  writ  issues  only  from  the  court 
possessing  the  highest  original  common  law  jurisdiction.  The  con- 
gress of  the  United  States  adopted  the  same  principle,  and  by  the 
13th  section  of  the  Judiciary  Act,  of  1789,  gave  to  the  supreme  court 
of  the  United  States  power,  in  express  terms,  to  issue  writs  of  manr 
damns,  "  in  cases  warranted  by  the  principles  and  usages  of  law,  to 
any  courts  appointed,  or  persons  holding  office  under  the  authority 
of  the  United  States,"  thus  covering  the  whole  ground  of  this  high 
prerogative  writ.  If,  then,  there  ever  was  a  case  in  which  the  maxim 
that  expressio  unius,  est  ezclusio  alterius,  applied,  this  seems  to  me  tt 
be  emphatically  that  case.  It  is  of  the  nature  of  the  writ,  to  be 
issued  by  the  highest  court  of  the  government ;  the  supreme 
•  court  is  the  highest;  and  accordingly,  to  that  court,  the  [  *651  ] 
power  to  issue  is  given.  It  is  given  in  express  words  to 
that  court,  and  is  not  given  in  terms  to  any  other  court  It  is  given 
to  that  court  in  express  terms  in  the  13th  section,  and  although  not 
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given  in  terms  in  the  14th  section,  immediately  following,  the  powet 
to  issue  it  is  attempted  to  be  derived,  by  implication,  from  that  see* 
tion.     And  last,  but  not  least,  where  it  is  given,  it  is  subject  to  no 
limitation,  bat  that  it  is  to  issue  "  in  cases  warranted  by  the  princi- 
ples and  usages  of  law,"  and  may  be  issued  to  any  courts  appointed 
by,  or  persons  holding  office  under  the  authority  of  the  United 
States."     Whereas,  in  the  14th  section,  all  the  courts  of  the  United 
States  are  empowered  to  issue  certain  writs,  naming  them,  and  then 
others,  not  naming  them ;  and  not  mentioning  the  writ  of  mandamus, 
which  may  be  necessary  for  the  exercise  of  their  respective  jurisdic- 
tions.    Nor  is  the  force  of  this  argument  at  all  weakened  by  the  cir- 
cumstance that  this  court,  in  the  case  of  Marbury  «.  Madison,  1 
Cranch,  137,  declared  that  part  of  the  Judiciary  Act,  which  empow- 
ered the  supreme  court  to  issue  the  writ  of  mandamus  to  be  unconsti- 
tutional, so  far  as  it  operated  as  an  act  of  original  jurisdiction. 
Because  this  case  was  decided  nearly  fourteen  years  after  the  law 
was  passed ;  and  we  must  construe  the  act  as  if  it  were  all  constitu- 
tional, because  congress  certainly  so  considered  it,  and  we  are  now 
inquiring  into  what  was  their  intention,  in  its  various  provisions, 
which  can  only  be  known  by  construing  the  act  as  a  whole,  embrac- 
ing its  several  parts,  of  which  the  power  in  question  was  one.     Bat 
if  the  other  circuit  courts  of  the  United  States,  under  the  powers 
given  to  them,  cannot,  as  has  been  decided  by  this  court,  issue  the 
writ  of  mandamus,  then  the  circuit  court  of  this  District  cannot  do  it, 
under  the  powers  given  to  it,  because  its  powers  are  the  same  with 
those  of  the  others.     For,  by  the  3d  section  of  the  act  establishing 
it,  it  and  its  judges  are  declared  to  have  all  the  powers  by  law  vested 
in  the  circuit  courts,  and  the  judges  of  the  circuit  courts  of  the  United 
States ;  and  even  supposing  that  to  refer  to  the  powers  of  the  circuit 
courts,  as  organized  by  the  act  of  1801,  that  does  not  vary  them ;  be- 
cause, by  the  10th  section  of  that  act,  those  courts  are  invested  with 
all  the  powers  heretofore  granted  by  law  to  the  circuit  courts  of  the 
United  States ;  that  is,  those  by  the  Judiciary  Act,  unless  where  oth- 
erwise provided  by  that  act;  and  there  is  no  pretence  that  there  is 
any  power  given  in  that  act,  which  affects  this  question.     If,  then, 

the  jurisdiction  and  the  powers  of  the  circuit  court  of  this 
[  •  652  ]  *  District  are  the  same  with  the  jurisdiction  and  powers  of 

the  other  circuit  courts  of  the  United  States ;  and  if,  as 
has  been  solemnly  decided  by  this  court,  that  jurisdiction  and  those 
powers  do  not  authorize  the  other  circuit  courts  to  issue  the  writ  of 
mandamus j  it  would  seem  to  follow,  as  an  inevitable  consequence, 
that  neither  can  the  circuit  court  of  this  District  issue  that  writ. 
Finally,  it  was  argued  that,  if  all  the  other  sources  of  power  failed, 
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there  is  a  sufficient  one  to  be  found  in  that  section  of  the  act  of  1801 
establishing  the  circuit  court  of  this  District,  by  which  it  is  enacted, 
that  the  laws  of  Maryland,  as  they  now  exist,  shall  be,  and  continue 
in  force  in  that  part  of  the  District  which  was  ceded  by  that  State  to 
the  United  States,  &c  The  argument  founded  upon  this  section,  is 
in  substance  this :  The  laws  of  Maryland  are  declared  to  be  in  force 
in  this  part  of  the  District ;  the  common  law  of  England  constitutes 
a  part  of  those  laws ;  by  the  common  law,  in  such  a  case  as  this,  a 
writ  of  mandamus  would  lie ;  therefore,  the  circuit  court  in  this  Dis- 
trict can  issue  a  mandamus  in  this  case.  This  part  of  the  argument 
proceeds  upon  the  principle  that  the  adoption  of  the  common  law, 
per  se,  authorizes  the  issuing  of  the  writ  But  it  must  be  remem- 
bered that  the  adoption  of  the  common  law  here  cannot  give  any 
greater  power  than  the  same  common  law  would  give  to  the  courts 
of  Maryland,  from  which  State  it  is  adopted.  Now,  in  M' Clung  v. 
Silliman,  6  Wheat  598,  it  was  decided  that  a  state  court  could  not 
issue  a  mandamus  to  an  officer  of  the  United  States ;  consequently, 
it  follows  that  no  court  in  Maryland  could  have  issued  the  writ  in 
this  case ;  and  yet,  the  argument  which  I  am  now  considering,  seeks 
to  maintain  the  position  that,  whilst  it  is  conceded  that  a  Maryland 
court,  with  the  common  law  in  full  force  there,  could  not  have  issued 
this  writ,  the  circuit  court  of  this  District  has  the  authority  to  do  so, 
by  reason  of  the  adoption  of  that  very  law  which  would  not  give  the 
authority  to  do  it  there. 

It  does  seem  to  me  that,  to  state  this  proposition,  is  to  refute  it 
The  object  of  this  provision  appears  to  me  to  have  been  plainly  this : 
That  the  citizens  of  that  part  of  this  District,  which  formerly  belonged 
to  Maryland,  should,  notwithstanding  the  cession,  continue  to  enjoy 
the  benefit  of  the  same  laws  to  which  they  had  been  accustomed ; 
and  that,  in  the  administration  of  justice  in  their  courts,  there  should 
be  the  same  rules  of  decision ;  thus  placing  the  citizens  of  this  Dis- 
trict substantially  in  the  same  situation  in  this  respect,  as  the  citi- 
zens of  the  several  States ;  with  this  difference  only,  that, 
•  whilst  in  the  States  there  are  federal  and  state  courts,  in  [  *  653  ] 
the  one  or  the  other  of  which  justice  is  administered,  ac- 
cording to  the  character  of  the  parties,  and  other  circumstances ;  in 
this  District,  by  its  judicial  organization,  the  same  justice  which  in 
the  States  is  administered  by  the  two  classes  of  courts,  is  here  dis- 
pensed by  the  instrumentality  of  one  court,  namely,  the  circuit  court 
of  this  District  But  that,  as  in  the  States,  the  federal  circuit  court 
cannot  issue  the  writ  of  mandamus,  because  the  jurisdiction  and 
powers  given  to  them  by  congress,  do  not  authorize  it;-r-so  here,  the 
circuit  court  of  this  District  cannot  issue  it,  by  virtue  of  the  jurisdio* 
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Hon  and  powers  given  to  it  by  congress;  (exclusively  of  the  adoption 
of  the  laws  of  Maryland;)  because,  exclusively  of  those  laws,  its 
jurisdiction  and  powers,  as  I  think  I  have  shown,  are  neither  more 
nor  less,  in  reference  to  this  subject,  than  those  of  the  other  circuit 
courts  of  the  United  States.  And  as,  in  the  States,  the  state  courts 
cannot  issue  it,  although  the  common  law  is  in  force  there,  so  the 
circuit  court  of  this  District  cannot  issue  it,  although  the  common 
law,  by  the  adoption  of  the  laws  of  Maryland,  is  in  force  here ;  it 
being,  in  my  opinion,  impossible  to  maintain  the  proposition  that  the 
adoption  of  the  common  law  here  can  impart  a  greater  authority  than 
it  does  to  the  courts  of  the  very  State  from  which  it  was  adopted. 

The  result  of  that  adoption,  as  it  regards  this  question,  may,  as  it 
seems  to  me,  be  summed  up  in  this  one  conclusion:  That  as  in 
Maryland  the  common  law  is  in  full  force,  which  authorizes  the  writ 
of  mandamus,  and  yet,  a  Maryland  court  can  only  issue  it  to  a  Mary* 
land  officer,  and  not  to  an  officer  of  the  United  States,  so  here,  the 
same  common  law,  upon  the  same  principles,  would  authorize  the 
circuit  court  of  this  District  to  issue  the  writ  to  an  officer  of  the  Dis- 
trict of  Columbia,  the  duties  of  whose  office  pertained  to  the  local 
concerns  of  the  District,  but  not  to  an  officer  of  the  United  States. 

Under  every  aspect  in  which  I  have  viewed  the  question,  I  feel  a 
thorough  conviction  that  the  circuit  court  of  this  District  had  not 
power  to  issue  the  writ  in  question ;  and,  consequently,  I  am  of  opin- 
ion that  the  judgment  demanding  a  peremptory  mandamus,  should 
be  reversed. 

Catron,  J.,  concurred  in  opinion  with  the  chief  justice  and  Mr* 

Justice  Barbour. 

[  *  607  ]      *  Catron,  J.,  dissenting.1 

In  this  proceeding  of  the  United  States  against  the  post* 
master-general,  at  the  relation  of  Stockton,  Stokes,  and  Company,  I 
had  intended  not  to  intimate  that  I  differed  in  any  respect  from  the 
majority,  having  an  aversion  to  dissenting  opinions,  save  on  consti- 
tutional questions.  But  my  two  brethren,  with  whom  I  agree,  hai  * 
ing  determined  to  do  so,  it  follows,  I  must  express  a  concurrence 
with  the  one  side  or  the  other. 

On  the  merits,  I  think  the  senate  of  the  United  States,  and  the 
solicitor  of  the  treasury,  construed  the  special  act  of  congress  cor* 
rectly ;  and  that  the  solicitor's  award  is  a  final  adjudication,  and  con- 
clusive of  the  rights  of  the  relators. 


1  This  opinion  of  Mr.  Justice  Catron  was  originally  printed  in  the  Appendix  to  IS 
Peters,  which  accounts  for  the  irregularity  of  the  marginal  figures. 
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Bat  the  question,  whether  the  circuit  court  of  this  District  had 
power  to  compel  the  postmaster-general,  by  mandamus,  to  enter  a 
credit  for  the  amount  awarded,  lies  at  the  foundation  of  our  institu- 
tions ;  a  question  more  grave  or  important  rarely  arises. 

Coercion  by  the  writ  of  mandamus  of  the  officers  and  agents  of  a 
government,  is  one  of  the  highest  exertions  of  sovereignty  known  to 
the  British  constitution  and  common  law ;  it  is  truly  declared  to  be 
one  of  the  flowers  of  the  king's  bench,  3  Black.  Com.  110,  note ;  and, 
in  England,  can  only  be  enforced  by  that  court,  where  the  king 
formerly  sat  in  person,  and  is  now  deemed  to  be  potentially  present 

It  is  his  command,  in  his  own  name,  directed  to  a  court,  person, 
or  corporation,  to  do  a  particular  thing  therein  specified,  which  ap- 
pertains to  their  office  or  duty,  as  a  means  of  compelling  its  per- 
formance, 3  Black  Com.  c.  7.  The  proceeding  there,  as  here,  is  in 
the  name  of  the  government,  and  not  that  of  the  relators ; 
it.  stands  on  *the  foot  of  contempt,  and  is  intended  to  reform  [  *  608  ] 
official  delinquency. 

By  the  act  of  independence,  this  prerogative  and  portion  of  sov- 
ereignty, unimpaired,  devolved  on  the  different  States  of  this  Union ; 
and,  by  the  constitution  of  the  United  States,  such  portion  of  it  as 
was  necessary  to  coerce  the  courts,  officers,  and  agents  of  the  general 
government,  was  withdrawn  from  the  States,  and  conferred  on  the 
federal  sovereignty.  Here,  the  power  lay  dormant  until  congress 
should  act.  On  the  legislature  was  imposed  the  duty  to  give  it 
effect ;  it  was  wide  as  the  land,  and  extended  to  every  portion  of  it ; 
and,  by  the  Judiciary  Act  of  1789,  section  13,  congress  attempted  to 
invest  the  supreme  court  of  the  United  States  with  the  power  to 
issue  writs  of  mandamus  to  persons  holding  office  under  the  authority 
of  the  United  States.  But  the  constitution  having  restricted  this 
court  to  the  exercise  of  certain  original  powers,  and  this  not  being 
amongst  them,  it  was  holden,  in  Marbury  v.  Madison,  1  Cranch,  that 
so  much  of  the  act  was  void.  The  decision  was  made  in  1803 ;  up 
to  that  time,  congress  and  the  country  did  not  question  that  a  law 
existed  proper  and  necessary  to  give  effect  to  the  prerogative  through 
the  instrumentality  of  this  court ;  and  that  it  was  properly  vested  in 
the  highest  tribunal  in  the  land,  exercising  a  jurisdiction  coextensive 
with  our  whole  territory.  So  the  matter  stood  when  the  act  of  the 
27th  February,  1801,  was  passed,  organizing  the  circuit  court  for  the 
District  of  Columbia.  And  the  question  is,  did  congress,  by  implica- 
tion, confer  or  intend  to  confer  this  high  prerogative,  within  the  ten 
miles  square,  on  the  circuit  court  ?  That  concurrent  power  with  the 
supreme  court  was  intended  to  be  given,  it  is  difficult  to  believe.  The 
power  is  claimed  by  the  1st,  3d,  and  5th  sections  of  the  act 
vol.  xii.  74 
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The  1st  section  adopts,  and  declares  in  force,  the  laws  of  Mary- 
land, as  they  then  existed  on  the  north  side  of  the  Potomac 

By  the  constitution  of  the  United  States,  the  prerogative  to  coerce 
by  mandamus  federal  officers,  had  passed  from  the  State  of  Maryland 
to  the  government  of  the  Union.  Her  laws  and  courts,  in  1801,  were 
denuded  of  the  power;  and,  as  it  did  not  remain  with  the  courts  of 
Maryland,  so  it  was  not  transferred  to  the  circuit  court  of  the  Dis- 
trict of  Columbia.  This  is  deemed  settled  by  M?  Clung  v.  Silliman, 
6  Wheat.  598. 

And,  substantially,  the  same  answer  may  be  given  to  the  argu- 
ment which  relied  on  the  11th  section  of  the  Judiciary  Act  of  1789 ; 
providing,  that  the  circuit  courts  should  have  original  cognizance, 
concurrent  with  the  courts  of  the  several  States,  of  all  suits  of  a  civil 
nature,  at  common  law  or  in  equity. 

Take  it  that  congress  did  not  distinguish  between  the  cognizance 
of  the  courts  to  draw  to  them  controversies  to  be  litigated,  and  their 
powers  to  coerce  obedience  to  judgments  or  decrees,  and  to  compel 
the  performance  of  duties  where  ascertained  rights  existed,  still,  the 
section  cited  cannot  help  the  relators. 

Suppose  the  circuit  court  of  the  District,  in  1801,  did  have  conferred 
on  it  powers  " concurrent"  with  the  courts  of  Maryland, 
[  *  609  ]  these  *  having  been  deprived,  on  the  adoption  of  the  consti- 
tution of  the  United  States,  of  the  prerogative  to  coerce  by 
mandamus,  officers  of  the  United  States,  the  concurrent  powers  of  the 
circuit  court  of  the  District  could  rise  no  higher  than  those  of  the 
Maryland  courts.  The  argument  is  easily  met,  by  separating  the 
prerogatives  and  powers  passed  to  the  federal  government  by  the 
constitution,  from  those  reserved  to  the  States. 

The  3d  section  of  the  act  of  27th  February,  1801,  provides :  "And 
the  said  court,  and  the  judges  thereof,  shall  have  all  the  powers  by 
law  vested  in  the  circuit  courts,  and  the  judges  of  the  circuit  courts 
of  the  United  States." 

Power  to  issue  the  writ  of  mandamus  to  coerce  obedience  to  a  sov- 
ereign command,  on  the  petition  of  a  citizen  to  the  sovereignty,  is 
one  thing ;  jurisdiction  to  try  a  case  at  law  or  in  equity,  is  the  exer- 
cise of  a  very  different  authority.  The  first  enforces  the  performance 
of  an  official  duty,  by  an  independent  writ,  against  a  person  not  sued, 
where  the  relator  shows  an  ascertained  right;  as  in  this  instance, 
where  the  writ  is  asked  to  enforce  a  decree.  The  second  tries  and 
ascertains  the  right,  and  establishes  it,  by  a  judgment  But  to 
enforce  the  judgment  by  process,  is  the  exercise  of  power ;  being  the 
means  employed  to  carry  the  jurisdiction  into  execution.  So  the 
Judiciary  Act  of  1789,  and  subsequent  ones,  conferring  jurisdiction 
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and  powers  on  the  courts  of  the  United  States,  declare ;  and  so  they 
have  been  uniformly  construed ;  ae  the  cases  of  Marbury  v.  Madison, 
1  Cranch,  137;  M'Intire  v.  Wood,  7  Cranch,  604;  and  M'Clung  v. 
Silliman,  6  Wheat  598,  distinctly  show,  without  going  further.  They 
treat  of  the  subject  before  us,  and  need  no  collateral  aid. 

What,  then,  are  the  powers  to  issue  writs  and  coerce  the  perform- 
ance of  duties,  vested  in  the  circuit  courts  of  the  United  States, 
referred  to  and  adopted  by  the  3d  section  of  the  District  Act  of  1801  ? 

By  the  14th  section  of  the  Judiciary  Act  of  1789,  they  are  de- 
clared to  have  power  to  issue  writs  of  scire  facias,  habeas  corpus,  and 
all  other  writs  not  specially  provided  for  by  statute;  which  may  be 
necessary  for  the  exercise  of  their  respective  jurisdictions,  and  which 
are  agreeable  to  the  principles  and  usages  of  law. 

The  antecedent  section  having  vested  in  the  supreme  court  the 
prerogative  and  power  to  issue  writs  of  mandamus  to  persons  holding 
office  under  the  authority  of  the  United  States ;  of  course,  the  power 
was  not  vested,  or  intended  to  be  vested,  in  the  circuit  courts,  further 
than  might  be  necessary  for  the  exercise  of  the  jurisdiction  conferred 
by  the  11th  section ;  and  so  it  was  settled  by  this  court,  in  M'Intire 
t?.  Wood,  7  Cranch,  504. 

^Jut  it  is  insisted,  the  power  is  derived  from  the  Judiciary  Act  of 
the  13th  of  February,  1801 ;  to  which  the  act  of  the  27th  of  Febru- 
ary, establishing  the  circuit  court  of  the  District,  must  also  have  had 
reference;  and,  although  the  act  of  the  13th  of  February  was  repealed 
on  the  coming  in  of  Mr.  Jefferson's  administration,  in  March,  1802, 
still,  as  the  District  Act  of  the  27th  of  February  was  not  repealed, 
the  act  adopted  by  it  became  a  part  thereof,  so  far  as 
*  it  was  adopted ;  and  within  the  District  of  Columbia,  the  [  *  610  ] 
powers  and  jurisdiction  conferred  by  that  of  the  13th  of 
February,  continued  in  force,  notwithstanding  the  repeal,  in  all  other 
parts  of  the  Union. 

Suppose  we  imply  parts  of  the  act  of  the  13th  of  February,  1801, 
not  to  have  been  repealed  within  this  District,  can  we  found  on  this 
implication  the  additional  one,  that  the  act  conferred  on  the  circuit 
court  of  the  District  the  high  prerogative  power  to  issue  writs  of 
mandamus,  coercing  the  secretaries,  and  other  officers  of  the  United 
States,  to  perform  their  various  duties  ?  Did  the  power  exist  in  the 
court  of  this  District  in  1803,  when  the  supreme  court  brought  Mr. 
Madison,  the  secretary  of  state,  before  it  ?  That  no  department  of 
the  government,  judicial  tribunal,  or  law  officer  of  the  United  States. 
so  apprehended  af  that  time,  or  for  more  than  thirty  years  thereafter. 
has  been  abundantly  established  during  the  progress  of  this  investi- 
gation. 
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It  is  admitted,  and  was  so  decided  in  M?  In  tire  v.  Wood,  7  Cranch, 
504,  that  none  other  of  the  circuit  courts  of  the  United  States,  holden 
by  the  judges  of  the  supreme  court,  have  the  power  claimed  for  the 
court  in  this  District ;  and  that  throughout  the  twenty-six  States  of 
the  Union,  this  high  prerogative  writ  cannot  be  exerted,  because  con- 
gress, since  the  decision  in  1803,  in  the  case  of  Marbury  v.  Madison, 
1  Cranch,  137,  has  not  seen  proper  to  vest  it  in  these  inferior  tribu- 
nals ;  nor  is  it  matter  of  surprise,  when  we  recollect  to  what  extent 
the  executive  departments  would  have  been  subjected  to  the  judicial 
power. 

Should  wc  then,  by  doubtful  implication  and  a  strained  construc- 
tion, apply  this  highest  of  judicial  powers,  in  its  nature  broad  as  the 
Union,  in  this  ten  miles  square  ? 

That  the  power  can  only  be  maintained  to  exist  by  implication, 
and  not  express  enactment,  is  admitted  on  all  hands.  It  never  was 
attempted  to  be  conferred  in  express  terms  save  on  the  supreme  court; 
and  is  the  construction  that  invokes  it  for  the  circuit  court  of  this 
District,  a  strained  one  ?  The  10th  section  of  the  repealed  act  of  the 
13th  of  February,  1801,  declares,  "  that  the  circuit  courts  (then  estab- 
lished) shall  have,  and  are  hereby  invested  with  all  the  powers  here- 
tofore granted  by  law  to  the  circuit  courts  of  the  United  States,  un- 
less otherwise  provided  by  this  act" 

There  is  no  repealing  clause  to  the  act.  The  section  quoted  refers 
directly  to  the  14th  section  of  the  act  of  1789,  for  the  powers  common 
to  all  the  circuit  courts  of  the  Union.  They  have  stood  unaltered, 
and  been  recognized,  with  slight  exceptions,  as  the  sole  powers  by 
which  the  jurisdiction  of  the  circuit  courts  has  been  enforced,  from 
the  year  1789  to  this  time. 

It  is  insisted,  however,  that  the  jurisdiction  conferred  on  the  circuit 
courts  by  the  11th  section  of  the  repealed  act  of  the  13th  of  February, 
1801,  is  much  broader  than  that  given  to  them  by  the  11th  section 
of  the  act  of  1789 ;  that  the  act  of  1801  covers  the  whole  ground  of 
the  constitution.  This  is  certainly  true ;  but  the  5th  section  of  the  act 
of  the  27th  of  February,  1801,  declaring  what  matters  shall  be  cogniz- 
*  able  in  the  circuit  court  for  the  District  of  Columbia,  con- 
[  *  611  ]  fers  jurisdiction  quite  as  comprehensive.  Its  cognizance,  *or 
(jurisdiction  "to  hold  plea,")  extends  to  all  crimes  and 
offences,  and  to  all  cases  in  law  and  equity,  provided  the  defendant 
be  found  in  the  District.  Thus,  as  the  11th  sections  of  the  act  of 
1789,  and  the  13th  of  February,  1801,  each  have  reference  to  the 
exercise  of  jurisdiction  in  suits  or  actions  between*  litigant  parties,  or 
over  matters  in  some  form  brought  before  the  court  to  try  and  ascer- 
tain a  contested  right,  it  would  be  a  most  unnatural  construction  to 
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hold,  (as  I  think,)  that  the  phrase,  "  cognizance  oifrafl  cases  in  law 
and  equity,"  authorized  the  court  to  assume  the  high  power  of  co- 
ercing, by  mandamus,  one  of  the  secretaries,  or  the  postmaster-gen- 
eral, to  the  performance  of  some  specific  public  duty,  in  case  of  an 
ascertained  right,  by  force  of  the  strong  arm  of  sovereign  power,  be- 
cause he  was  a  public  officer ;  and  who  was  not  a  suitor  in  court,  or 
party  to  a  case  in  law  or  equity. 

What  is  this  proceeding?  The  relators  applied  to  a  tribunal 
where  a  portion  of  sovereignty  was  supposed  to  have  been  vested, 
stated  their  ascertained  right,  and  made  their  complaint  that  an  ordi- 
nary remedy  was  wanting  to  enforce  the  right,  and  asked  the  repre- 
sentative of  sovereignty  for  the  aid  of  the  writ,  and  an  exertion  of  its 
power,  in  the  name  of  the  United  States,  on  one  of  its  great  officers, 
to  compel  him  to  do  his  duty,  to  prevent  a  failure  of  justice.  This 
is  the  nature  of  the  demand,  and  the  writ  awarded  for  its  enforce* 
ment.    1  Cranch,  168. 

In  no  just  sense  can  this  writ  of  mandamus  be  deemed  a  case  at 
law  between  the  United  States  and  the  postmaster-general.  It  differs 
in  no  material  feature  from  a  writ  of  attachment  issued  by  a  court 
against  one  of  its  officers,  where  he  refuses  to  perform  an  official 
duty.  That  it  is  not  "  a  case "  between  the  relators  and  the  post- 
master-general, was  decided  by  this  court  in  M' Clung  v.  Silliman,  6 
Wheat.  598.  There,  the  relator  set  forth  that  he  was  a  citizen  of  one 
State,  and  the  register  of  the  land-office  in  Ohio,  of  another ;  and, 
therefore,  proper  parties  were  before  the  court,  "who,  under  the 
description  of  person,  were  entitled  to  maintain  suits  in  the  courts  of 
the  United  States."  To  which  the  court  responded,  that  the  applica- 
tion, in  that  instance,  for  the  writ  of  mandamus,  as  in  the  one  referred 
to,  of  M'Intire  v.  Wood,  7  Cranch,  504,  "  were  wholly  uninfluenced 
by  any  considerations  drawn  from  the  want  of  personal  attributes  of 
the  parties."  Holding,  in  substance,  as  the  undoubted  truth  is,  that 
the  mandamus  was  not  a  private  remedy  to  the  relator ;  but  the  exer- 
tion, at  his  request,  of  a  prerogative  and  attribute  of  sovereignty, 
through  the  instrumentality  of  a  court  of  justice,  for  the  sake  of  good 
government,  and  to  prevent  an  abuse  of  its  authority  by  those  acting 
at  its  command. 

Taken  in  this  sense,  the  decision  in  AT  Clung  ?'.  Silliman,  is  easily 
understood ;  viewed  in  any  other,  it  is  involved  in  all  the  confusion 
attributed  to  it  by  the  argument  and  the  opinion  of  the  court 
below. 

Another  consideration  prominently  presents  itself.  Congress  has 
jurisdiction,  exclusive  of  the  several  States,  over  this  District  of  ten 
miles  square ;  and  so  congress  has  exclusive  jurisdiction  over  the  ter- 
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ritoiflHKhe  United  States;  and  upon  the  courts  of  these, 
[  *  612  ]  as  "upon  the  courts  of  this  District,  the  jurisdiction  and 
powers  of  the  state  courts,  of  which  the  territories  were  for- 
merly a  part,  have  been  conferred ;  and,  in  addition  thereto,  the  terri- 
torial courts  have  been  invested  with  the  jurisdiction  and  powers  of 
the  circuit  courts  of  the  United  States.  There  are  two  territories,  the 
courts  of  whiph  are  now  exercising  such  general  jurisdiction  and 
powers,  —  Florida  and  Wisconsin.  These  courts  having  coextensive 
powers  with  that  of  the  District  of  Columbia,  it  follows,  if  the  sov- 
ereign prerogative  to  exert  the  writ  of  mandamus  to  coerce  executive 
officers  of  the  United  Stales,  pertains  to  the  one  court,  it  must  to  the 
others ;  and  that  congress  has,  by  implication,  intrusted  to  the  courts 
of  the  two  territories  named,  as  well  as  to  the  court  of  this  District, 
powers  that  have  been  unquestionably  withholden  from  the  federal 
circuit  courts  of  the  twenty-six  States.  To  say  congress  never  so 
intended,  and,  if  the  power  exists,  it  was  conferred  by  an  oversight 
in  the  legislature,  is,  perhaps,  asserting  what  few  would  be  found  to 
deny.  The  truth  (there  can  be  little  room  for  doubt)  is,  that  con- 
gress has  been  unwilling  to  expose  the  action  of  the  government  in 
the  administration  of  its  vast  and  complicated  affairs,  and  its  officers, 
who  have  charge  of  their  management,  to  the  danger  and  indignity 
of  being  coerced  and  controlled,  at  the  ill-defined  discretion  of  the  in- 
ferior courts,  by  the  writ  of  mandamus;  and  that,  after  the  decision 
of  Marbury  v.  Madison,  in  1803,  1  Cranch,  137,  holding  that  the 
supreme  court  had  not  the  power  thus  to  roerce  an  officer  of  the 
United  States,  it  has  been  permitted  to  lie  dormant,  awaiting  the 
action  of  the  legislature.  The  supposition  is  rendered  highly  prob- 
able, when  we  consider  the  delicacy  its  exercise  would  necessarily  in 
volve ;  and  the  difficulty  of  vesting  so  high  and  extensive  a  power  in 
the  inferior  courts,  and  especially  in  those  of  this  District,  in  a  modi- 
fied and  safe  form. 

Such  being  my  own  opinion,  I  think  the  order  awarding  the  man- 
damus against  the  postmaster-general  should  be  reversed,  for  want  of 
jurisdiction  in  the  court  below  to  issue  the  writ. 

13  P.  607;  14  P.  497,  640,  599,  614;  2  H.  319;  3  H.  787;  6  H.  92;  7  H.  1,  80: 
8H.441;  11  H.  272;  17  H.  225,  284;  22  H.  174;  24H.66;  lWal.248;  4Wal.476; 
6  WaL  166,  497;  7  Wal.347;  9  W.  312,  575;  13  W.249;  16  W.  270;  17  W.  609 ; 
18  W.  677 ;  19  W.  600 ;  12  0.  893,  895;  12  0.  675. 


The    United    States,  Appellants,  v.  Joseph  Delespinb's    Heirs, 

Lazarus,  and  others* 

18  P.  654. 

The  original  of  a  Spanish  grant  having  been  mutilated,  while  remaining  in  the  proper  of. 
fire,  and  a  certified  copy  destroyed,  Held,  that  a  copy  of  a  copy  was  the  next  best  evidence, 
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Appeal  from  the  superior  court  of  the  temtory^^^tst  Florida. 

The  facts  are  stated  in  the  opinion  of  the  court 
Butler,  (attorney-general,)  for  the  appellants. 

*  Wayne,  J.,  delivered  the  opinion  of  the  court.  [  *  665  J 

In  this  case,  it  is  conceded  by  the  attorney-general  that  the 
only  ground  upon  which  it  can  be  taken  out  of  the  decisions  of  this 
court,  confirming  the  decrees  of  the  courts  of  Florida,  upon  grants  and 
concessions  of  land  made  by  the  authorities  of  the  king  of  Spain  to 
his  subjects,  before  the  24th  January,  1818,  was,  that  the  superior 
court  of  East  Florida,  in  adjudicating  upon  this  claim,  received  as 
evidence  the  copy  of  a  copy  of  a  concession  or  grant  to  Joseph  De- 
lespine.  We  think  the  copy,  in  this  instance,  was  properly  received 
by  the  court  The  first  copy  was  made  from  the  original,  filed  in 
the  proper  office,  from  which  the  original  could  not  be  removed  for 
any  purpose.  That  copy,  it  is  admitted,  would  have  been  evidence 
in  the  cause.  It  is  shown,  by  the  affidavit  of  Mr.  Drysdale,  to  have 
been  lost  whilst  the  claim  was  under  examination  by  the  board  of 
commissioners  established  by  congress  for  ascertaining  land  claims 
in  Florida ;  and  that  the  copy  received  as  evidence,  is  a 
translation  of  *the  first,  certified  by  the  secretary  of  the  [  *  656  ] 
board  of  land  commissioners,  whose  duty  it  was  to  trans- 
late Spanish  documents  given  in  evidence  before  the  board  of  land 
commissioners ;  and  is  a  part  of  the  papers,  in  this  claim,  transferred, 
according  to  law,  to  the  keeper  of  the  public  archives  of  East  Florida. 
And  it  appears  also,  by  proofs  in  this  cause,  that  the  papers  in  the 
office  from  which  the  first  copy  was  taken,  and  the  original  of  which 
is  also  sufficiently  proved  to  have  been  on  file,  have  been,  by  accident 
or  otherwise,  mutilated,  since  the  first  copy  was  taken ;  that  the  orig- 
inal could  no  longer  be  found ;  and,  consequently,  that  the  copy  in 
this  case  was  the  best  evidence,  from  the  nature  of  the  case,  which 
could  be  given  of  the  existence  of  an  original  paper  lost  or  destroyed. 
The  decree  of  the  superior  court  of  East  Florida  was  confirmed. 

14  P.  834. 


The  State  op  Rhode  Island  and  Providence  Plantations, 
Complainants,  v.  The  Commonwealth  of  Massachusetts,  De- 
fendant 

12  P.  657. 

This  court  has  jurisdiction  of  a  suit  in  equity,  brought  by  one  State  against  another  State, 

to  determine  a  question  of  disputed  boundary. 
If  the  defendant,  having  been  duly  served  with  process,  does  not  choose  to  appear,  or  with 

draws  the  appearance  on  leave,  the  complainant  may  proceed  ex  parte. 
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The  substaJtctfgtf  the  pleadings,  and  the  questions  arising  thereon, 
are  stated  in  the  opinion  of  the  court. 

Austin  and  Webster,  for  the  motion. 

Hazard  and  Southard,  contra. 

[  •  714  ]       *  Baldwin,  J.,  delivered  the  opinion  of  the  court 

At  the  January  term  of  this  court,  1832,  the  plaintiff  filed 
a  bill  in  equity,  presenting  a  case  arising  under  the  various  charters 
from  the  crown  of  England  to  the  Plymouth  Company,  in  1621 ;  to 
Massachusetts  in  1629 ;  to  Rhode  Island  in  1663 ;  the  new  charter 
to  Massachusetts  in  1691 ;  together  with  sundry  intermediate  pro- 
ceedings of  the  council  of  Plymouth ;  the  result  of  which  was  to 
vest  in  the  colony  of  Massachusetts  and  the  king,  all  the  rights  of 
propriety  and  government  previously  granted  to  that  company  as  a 
political  corporation.  The  bill  also  set  out  the  repeal  of  the  original 
charter  of  Massachusetts  on  a  scire  facias  in  the  court  of  chancery 
in  England,  the  grant  by  the  crown  and  acceptance  by  the  colony  of 
a  new  charter,  subsequent  to  the  charter  to  Rhode  Island. 

All  these  acts  are  specially  and  at  large  set  out  in  the  bill,  but  need 
not  in  this  stage  of  the  cause  be  referred  to  by  the  court  in  detail. 
They  present  the  claim  of  the  plaintiff  to  the  territory  in  controversy 
between  the  two  States,  in  virtue  of  these  charters,  according  to  the 
boundaries  therein  described. 

Independently  of  the  claim  under  the  charter  of  1663,  the  plain- 
tiff asserts  a  previous  right  in  virtue  of  grants  from  the  Indians,  and 
settlements  made  under  a  title  thus  acquired ;  and  also  asserts,  that 
under  both  titles,  the  inhabitants  of  Rhode  Island  made  settlements 
on  the  lands  immediately  south  of  the  boundary  between  the  two 
colonies  as  now  asserted;  which  settlements  were  so  made  and  con* 
tinued  from  the  time  of  the  purchase  from  the  Indians,  before, 
under  the  charter,  and  afterwards,  though  the  line  was  not  defined 
and  disputed. 

The  bill  then  proceeds  to  state  the  existence  of  controversies  be- 
tween the  two  colonies,  at  a  very  early  period,  to  settle  which 
[  *715  ]  •commissioners  were  appointed  by  each  colony  in  1709,  and 
at  various  other  periods  down  to  1809;  and  sets  forth  the 
proceedings  of  the  commissioners  of  the  colonies  before  the  Revolu- 
tion, and  the  States  afterwards,  down  to  1818. 

For  the  present  purposes  of  this  case,  it  is  necessary  to  refer  only 
to  one  subject-matter  of  these  proceedings  during  this  whole  period, 
which  is  presented  in  the  bill  in  the  same  aspect  throughout ;  that 
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subject  is  the  agreement  of  1709  and  1718 ;  and  the  acts  done  pur- 
suant thereto,  which  are  recited  at  large  in  the  bill.  It  then  states 
the  agreement  of  the  commissioners  of  the  two  colonies,  that  a  line 
should  be  run  and  marked  as  their  boundary,  which  was  done ;  a  sur- 
vey made  and  returned,  together  with  all  the  proceedings  to  the  legis- 
latures of  the  respective  colonies,  accepted  by  Massachusetts,  but,  as 
the  bill  avers,  not  accepted  and  ratified  by  Rhode  Island.  This  is 
the  line  now  claimed  by  Massachusetts;  and  whether  the  charter 
line,  or  that,  is  the  true  line  of  right  and  boundary  between  the  two 
States,  is  the  only  point  in  controversy  in  this  case. 

The  bill  avers  that  this  line  was  agreed  on  in  consequence  of  a  re- 
presentation by  the  Massachusetts  commissioners  to  those  of  Rhode 
Island,  that  in  1642,  Woodword  and  Saffrey  had  ascertained  the  point 
three  miles  south  of  Charles  River,  which  by  the  charters  of  both 
colonies,  was  to  form  their  common  boundary  by  a  line  to  run  east 
and  west  therefrom.  That  Woodword  and  Saffrey  had  set  up  a  stake 
at  that  point  on  Wrentham  Plains,  as  the  true  southern  boundary  of 
Massachusetts.  That  the  Rhode  Island  commissioners,  confiding  in 
such  representation,  believing  that  such  point  had  been  truly  ascer- 
tained, and  that  such  stake  was  no  more  than  three  miles  from  .Charles 
River,  south,  entered  into  and  made  the  agreement  of  1710-11,  which 
was  executed  by  the  commissioners  on  both  sides. 

In  the  agreement  is  this  clause :  That  the  stake  set  up  by  Wood- 
word  and  Saffrey,  approved  artists,  in  1642,  and  since  that  often  re- 
newed, in  lat  418  55 '  N.,  being  three  English  miles  south  of  Charles 
River,  in  its  southernmost  part,  agreeably  to  the  letters-patent  to  Mas- 
sachusetts,'be  accounted  and  allowed  as  the  commencement  of  the 
line  between  the  colonies,  and  continued  between  them  as  deci- 
phered in  the  plan  of  Woodword  and  Saffrey,  on  record  in  the  Mas- 
sachusetts government. 

It  is  then  averred  in  the  bill,  that  no  mark  stake,  or  monument  then 
existed  (1710-11)  by  which  the  place  at  which  Woodword  and  Saf- 
frey were  alleged  to  have  set  up  the  stake  could  be  ascer- 
tained; that  *  none  of  the  parties  to  the  agreement  [*716] 
went  to  such  place ;  that  no  survey  was  made,  no  line 
run,  or  any  means  taken  to  ascertain  where  it  was;  whether  it 
was  three  miles  or  more  from  Charles  River ;  whether  Woodword 
and  Saffrey  ever  run  the  line,  or  whether  it  was  the  true  boun- 
dary line  between  the  colonies,  according  to  their  respective  charters. 
That  Massachusetts  took  wrongful  possession  of  the  territory  in 
question,  in  which  Rhode  Island  never  acquiesced,  and  to  which 
she  never  agreed ;  but  continued  to  assert  her  claim  from  the  time 
of  the  agreement,  to  the  filing  of  the  bill,  to  all  the  territory  em* 
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braced  in  her  charter,  and  sovereignty  and  jurisdiction  within  and 
over  it,  as  claimed  in  the  bill.  The  bill  denies  that  any  line  was 
ever  run  by  Woodword  and  Saffirey,  in  1642 ;  avers  that  the  agree- 
ments of  1710-11,  which  adopted  it,  were  unfair,  inequitable,  exe- 
cuted under  a  misrepresentation  and  mistake  as  to  material  facts ; 
that  the  line  is  not  run  according  to  the  charters  of  the  colonies; 
that  it  is  more  than  seven  miles  south  of  the  southernmost  part 
of  Charles  River ;  that  the  agreement  was  made  without  the  assent 
of  the  king;  that  Massachusetts  has  continued  to  bold  wrongful 
possession  of  the  disputed  territory,  and  prevents  the  exercise  of  the 
rightful  jurisdiction  and  sovereignty  of  Rhode  Island  therein.  The 
prayer  of  the  bill  is  to  ascertain  and  establish  the  northern  boundary 
between  the  States,  that  the  rights  of  sovereignty  and  jurisdiction  be 
restored  and  confirmed  to  the  plaintiffs,  and  they  be  quieted  in  the 
enjoyment  thereof,  and  their  title ;  and  for  other  and  further  relief. 

On  the  service  of  this  bill  on  the  governor  and  attorney-general  of 
Massachusetts,  agreeably  to  a  rule  of  this  court,  the  legislature  passed 
a  resolution,  authorizing  the  appearance  of  the  State  to  the  suit,  and 
the  employment  of  counsel  by  the  governor,  to  defend  the  rights  of 
the  State.  In  obedience  to  this  resolution  the  governor,  after  reciting 
it,  appointed  counsel  under  the  seal  of  the  State,  to  appear  and  make 
defence  ;  either  by  objecting  to  the  jurisdiction  of  this  court,  or  by 
plea,  answer,  or  otherwise,  at  his  discretion,  as  he  should  judge  most 
proper. 

Under  this  authority,  an  appearance  was  entered ;  and  at  January 
term,  a  plea  in  bar  of  the  plaintiff's  bill  was  filed,  in  which  it  was 
averred,  that,  in  1642,  a  station  or  monument  was  erected  and  fixed 
at  a  point  believed  to  be  on  the  true  southern  boundary  line  of  Mas- 
sachusetts, and  a  line  continued  therefrom  to  the  Connecticut  River, 
westwardly ;  which  station  or  monument  was  well  known,  notorious, 
and  has  ever  since  been  called  Woodword  and  Saffrey's 
[  *  717  ]  *  station,  on  Wrentham  Plains.  It  then  sete  up  the  agree- 
ment of  1709,  and  subsequent  proceedings  at  large ;  avers 
that  the  whole  merits  of  plaintiff's  case,  as  set  forth  in  the  bill,  were 
fully  heard,  tried,  and  determined,  in  the  hearing  and  by  the  judg- 
ment of  the  Rhode  Island  commissioners ;  that  the  agreement  was 
fair,  legal,  and  binding  between  the  parties ;  that  it  was  a  valid  and 
effectual  settlement  of  the  matter  in  controversy;  without  cover, 
fraud,  or  misrepresentation,  with  a  full  and  equal  knowledge  of  all 
circumstances  by  both  parties.  That  such  agreement  is  still  in  full 
force,  no  way  waived,  abandoned,  or  relinquished,  and  that  the  de- 
fendant has  held,  possessed,  occupied,  and  enjoyed  the  land,  propriety, 
and  jurisdiction,  according  to  the  well  known  and  easily  discovered 
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station  of  Woodword  and  Saffrey,  and  the  line  run  by  them  there* 
from,  from  the  date  of  the  agreement  to  the  present  time,  without 
hindrance  or  molestation. 

The  plea  then  sets  forth  the  subsequent  agreement  of  the  two 
colonies,  1717  and  1718,  touching  their  boundaries,  and  a  running 
and  marking  thereof  by  their  respective  commissioners,  appointed 
for  the  purpose  of  finally  settling  the  controversy;  who,  in  1718, 
agreed  that  the  stake  of  Woodword  and  Saffrey  should  be  the  point 
from  which  the  dividing  line  should  be  run,  and  be  forever  the  boun- 
dary between  the  two  governments;  notwithstanding  any  former 
controversy  or  claim.  That  this  agreement  was  recorded,  ratified, 
and  confirmed  by  the  general  assembly  of  Rhode  Island ;  that  no 
false  representation  was  made  to  their  commissioners ;  that  the  agree- 
ment was  concluded  fairly,  in  good  faith,  with  full  and  equal  knowl- 
edge by  the  respective  parties,  has  never  been  annulled,  rescinded,  or 
abandoned,  and  was  in  pursuance  and  completion  of  the  agreement 
of  1709.  The  report  of  the  commissioners  is  then  set  out,  stating 
that  in  1719  they  run  and  marked  a  line  west,  2°  south  from  the 
stake  of  Woodword  and  Saffrey,  at  which  they  met,  as  the  boundary ; 
which  report  was  approved  by  Rhode  Island  in  the  same  year.  The 
plea  then  makes  the  same  averment  as  to  these  proceedings  of  1717, 
1718,  and  1719,  as  it  did  in  relation  to  those  of  1709, 1710,  and  1711 ; 
pleads  both  agreements  and  unmolested  possession  by  the  defendant, 
from  their  respective  dates  to  the  present  time,  as  a  bar  to  the  whole 
bill,  and  against  any  other  or  further  relief  therein ;  prays  the  judg- 
ment of  the  court  whether  the  defendant  shall  make  any  further  an* 
swer  to  the  bill,  and  to  be  dismissed. 

Then  the  defendant,  not  waiving,  but  relying  on  his  plea, 
by  way  *  of  answer  and  in  support  of  the  plea  as  a  bar  to  [  *  718  } 
the  bill,  avers  that  both  agreements  were  a  valid  and  effect- 
ual settlement  of  the  whole  matter  of  controversy  in  the  case,  as  is 
insisted  on  in  the  plea. 

To  this  plea  a  replication  was  put  in,  but  afterwards  withdrawn, 
and  notice  given  that  the  cause  would  be  put  down  for  hearing  on 
the  plea ;  the  cause  was  continued  at  the  last  term ;  the  plaintiff  gave 
notice  that  he  should  at  this  term  move  to  amend  the  bill ;  and  the 
case  is  now  before  us  for  consideration,  on  a  motion  by  the  defend- 
ant, to  dismiss  the  bill  for  want  of  jurisdiction  in  the  cause. 

However  late  this  objection  has  been  made,  or  may  be  made  in 
any  cause,  in  an  inferior  or  appellate  court  of  the  United  States,  it 
must  be  considered  and  decided,  before  any  court  can  move  one  fur- 
ther step  in  the  cause ;  as  any  movement  is  necessarily  the  exercise 
of  jurisdiction.    Jurisdiction  is  the  power  to  hear  and  determine  the 
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subject-matter  in  controversy  between  parties  to  a  suit,  to  adjudicate 
or  exercise  any  judicial  power  over  them ;  the  question  is,  whether 
on  the  case  before  a  court,  their  action  is  judicial  or  extrajudicial; 
with  or  without  the  authority  of  law,  to  render  a  judgment  or  decree 
upon  the  rights  of  the  litigant  parties.  If  the  law  confers  the  power 
to  render  a  judgment  or  decree,  then  the  court  has  jurisdiction ;  what 
shall  be  adjudged  or  decreed  between  the  parties,  and  with  which  is 
the  right  of  the  case,  is  judicial  action,  by  hearing  and  determining 
it    6  Pet.  709 ;  4  Russ.  415 ;  3  Pet  203-7. 

A  motion  to  dismiss  a  cause  pending  in  the  courts  of  the  United 
States,  is  not  analogous  to  a  plea  to  the  jurisdiction  of  a  court  of 
common  law  or  equity  in  England ;  there  the  superior  courts  have 
a  general  jurisdiction  over  all  persons  within  the  realm,  and  all  causes 
of  action  between  them.  It  depends  on  the  subject-matter,  whether 
the  jurisdiction  shall  be  exercised  by  a  court  of  law  or  equity ;  but 
that  court,  to  which  it  appropriately  belongs,  can  act  judicially  upon 
the  party  and  the  subject  of  the  suit;  unless  it  shall  be  made  appar- 
ent to  the  court  that  the  judicial  determination  of  the  case  has  been 
withdrawn  from  the  court  of  general  jurisdiction,  to  an  inferior  and 
limited  one.  It  is  a  necessary  presumption  that  the  court  of  general 
jurisdiction  can  act  upon  the  given  case,  when  nothing  appears  to  the 
contrary ;  hence  has  arisen  the  rule  that  the  party  claiming  an  exemp- 
tion from  its  process,  must  set  out  the  reasons  by  a  special  plea  in 
abatement ;  and  show  that  some  inferior  court  of  law  or  equity  has 

the  exclusive  cognizance  x>f  the  case ;  otherwise  the  superior 
[  *719  ]  court  must  proceed,  in  virtue  of  its  general  *  jurisdiction. 

This  rule  prevails  both  at  law  and  in  equity.  1  Ves.  Sen. 
204 ;  2  Ves.  Sen.  307 ;  Mit  183.  A  motion  to  dismiss,  therefore, 
cannot  be  entertained,  as  it  does  not  and  cannot  disclose  a  case  of 
exception ;  and  if  a  plea  in  abatement  is  put  in,  it  must  not  only 
make  out  the  exception,  but  point  to  the  particular  court  to  which 
the  case  belongs.  A  plaintiff  in  law  or  equity,  is  not  to  be  driven  from 
court  to  court  by  such  pleas ;  if  a  defendant  seeks  to  quash  a  writ, 
or  dismiss  a  bill  for  such  cause,  he  must  give  the  plaintiff  a  better 
one,  and  shall  never  put  in  a  second  plea  to  the  jurisdiction  of  that 
court,  to  which  he  has  driven  the  plaintiff  by  his  plea.  1  Ves.  Sen. 
203.  There  are  other  classes  of  cases  where  the  objection  to  the  juris* 
diction  is  of  a  different  nature,  as  on  a  bill  in  chancery ;  that  the  sub- 
ject-matter is  cognizable  only  by  the  king  in  council,  and  not  by  any 
judicial  power,  1  Ves.  Sen.  445 ;  or  that  the  parties,  defendant,  can- 
not be  brought  before  any  municipal  court,  on  account  of  their 
sovereign  character,  and  the  nature  of  the  controversy ;  as  1  Ves.  Jr. 
371,  387 ;  2  Ves.  Jr.  56,  60 ;  or  in  the  very  common  cases  which  jire- 
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sent  the  question,  whether  the  cause  properly  belongs  to  a  court  of 
law  or  equity.  To  such  cases,  a  plea  in  abatement  would  not  be 
applicable,  because  the  plaintiff  could  not  sue  in  an  inferior  court ; 
the  objection  goes  to  a  denial  of  any  jurisdiction  of  a  municipal  court 
in  one  class  of  cases ;  and  to  the  jurisdiction  of  any  court  of  equity 
or  of  law  in  the  other;  on  which  last,  the  court  decides  according  to 
their  legal  discretion.  An  objection  to  jurisdiction,  on  the  ground 
of  exemption  from  the  process  of  the  court  in  which  the  suit  is 
brought,  or  the  manner  in  which  a  defendant  is  brought  into  it,  is 
waived  by  appearance  and  pleading  to  issue.  10  Pet  473 ;  Toland 
v.  Sprague,  12  Pet.  300 ;  but  when  the  objection  goes  to  the  power 
of  the  court  over  the  parties,  or  the  subject-matter,  the  defendant 
need  not,  for  he  cannot  give  the  plaintiff  a  better  writ  or  bilL  Where 
no  inferior  court  can  have  jurisdiction  of  a  case  in  law  or  equity,  the 
ground  of  the  objection  is  not  taken  by  plea  in  abatement,  as  an  ex* 
ception  of  the  given  case,  from  the  otherwise  general  jurisdiction  of 
the  court;  appearance  does  not  cure  the  defect  of  judicial  power,  and 
it  may  be  relied  on  by  plea,  answer,  demurrer,  or  at  the  trial  or  hear* 
ing,  unless  it  goes  to  the  manner  of  bringing  the  defendant  into  court, 
which  is  waived  by  submission  to  the  process. 

As  a  denial  of  jurisdiction  over  the  subject-matter  of  a  suit  be* 
tween  parties  within  the  realm,  over  which  and  whom  the  court  has 
power  to  act,  cannot  be  successful  in  an  English  court  of 
general  *  jurisdiction ;  a  motion  like  the  present  could  not  [  *720  ] 
be  sustained  consistently  with  the  principles  of  its  constitu- 
tion. But  as  this  court  is  one  of  limited  and  special  original  jurisdic- 
tion, its  action  must  be  confined  to  the  particular  cases,  controversies, 
and  parties  over  which  the  constitution  and  laws  have  authorized  it 
to  act;  any  proceeding  without  the  limits  prescribed,  is  coram  non 
judice,  and  its  action  a  nullity ;  10  Pet  474 ;  8.  P.  4  Buss.  415.  And 
whether  the  want  or  excess  of  power  is  objected  by  a  party,  or  is  appar- 
ent to  the  court,  it  must  surcease  its  action,  or  proceed  extrajudicially. 

Before  we  can  proceed  in  this  cause,  we  must,  therefore,  inquire 
whether  we  can  hear  and  determine  the  matters  in  controversy  be- 
tween the  parties,  who  are  two  States  of  this  Union,  sovereign  within 
their  respective  boundaries,  save  that  portion  of  power  which  they 
have  granted  to  the  federal  government,  and  foreign  to  each  other 
for  all  but  federal  purposes.  So  they  have  been  considered  by  this 
court,  through  a  long  series  of  years  and  cases,  to  the  present  term ; 
during  which,  in  the  case  of  The  Bank  of  the  United  States  v. 
Daniels,  12  Pet.  32,  this  court  has  declared  this  to  be  a  fundamental 
principle  of  the  constitution ;  and  so  we  shall  consider  it  in  deciding 
on  the  present  motion ;  2  Pet  590,  91. 
vol.  xii.  75 
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Those  States,  in  their  highest  sovereign  capacity,  in  the  convention 
of  the  people  thereof;  on  whom,  by  the  Revolution,  the  prerogative 
of  the  crown,  and  the  transcendent  power  of  parliament  devolved,  in  a 
plenitude  unimpaired  by  any  act,  and  controllable  by  no  authority, 
6  Wheat  651,  8  Wheat.  584,  88,  adopted  the  constitution,  by  which 
they  respectively  made  to  the  United  States  a  grant  of  judicial  power 
over  controversies  between  two  or  more  States.  By  the  constitution,  it 
was  ordained  that  this  judicial  power,  in  cases  where  a  State  was  a 
party,  should  be  exercised  by  this  court  as  one  of  original  jurisdic- 
tion. The  States  waived  their  exemption  from  judicial  power, 
6  Wheat  378,  80,  as  sovereigns  by  original  and  inherent  right,  by 
their  own  grant  of  its  exercise  over  themselves  in  such  cases,  but 
which  they  would  not  grant  to  any  inferior  tribunal.  By  this  grant, 
this  court  has  acquired  jurisdiction  over  the  parties  in  this  cause,  by 
their  own  consent  and  delegated  authority ;  as  their  agent  for  execut- 
ing the  judicial  power  «of  the  United  Skates  in  the  cases  specified. 
Massachusetts  has  appeared,  submitted  to  the  process  in  her  legislative 
capacity,  and  plead  in  bar  of  the  plaintiff's  action,  certain  matters  on 
which  the  judgment  of  the  court  is  asked ;  all  doubts  as  to 
[  *721  ]  jurisdiction  over  the  parties  are  thus  at  rest,  as  well  *by 
grant  of  power  by  the  people,  as  the  submission  of  the 
legislature  to  the  process ;  and  calling  on  the  court  to  exercise  its 
jurisdiction  on  the  case  presented  by  the  bill,  plea,  and  answer. 

Our  next  inquiry  will  be,  whether  we  have  jurisdiction  of  the  sub* 
ject  matters  of  the  suit,  to  hear  and  determine  them. 

That  it  is  a  controversy  between  two  States,  cannot  be  denied ; 
and  though  the  constitution  does  not,  in  terms,  extend  the  judicial 
power  to  all  controversies  between  two  or  more  States,  yet  it  in  terms 
excludes  none,  whatever  may  be  their  nature  or  subject  It  is,  there* 
fore,  a  question  of  construction,  whether  the  controversy  in  the  pres- 
ent case  is  within  the  grant  of  judicial  power.  The  solution  of  this 
question  must  necessarily  depend  on  the  words  of  the  constitution ; 
the  meaning  and  intention  of  the  convention  which  framed  and  pro- 
posed it  for  adoption  and  ratification  to  the  conventions  of  the  people 
of  and  in  the  several  States,  together  with  a  reference  to  such  sources 
of  judicial  information  as  are  resorted  to  by  all  courts  in  construing 
statutes,  and  to  which  this  court  has  always  resorted  in  construing 
the  constitution.  It  was  necessarily  left  to  the  legislative  power  to 
organize  the  supreme  court,  to  define  its  powers  consistently  with 
the  constitution,  as  to  its  original  jurisdiction,  and  to  distribute  the 
residue  of  the  judicial  power  between  this  and  the  inferior  courts, 
which  it  was  bound  to  ordain  and  establish,  defining  their  respective 
powers,  whether  original  or  appellate,  by  which  and  how  it  should 
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be  exercised.  In  obedience  to  the  injunction  of  the  constitution, 
congress  exercised  their  power,  bo  far  as  they  thought  it  necessary 
and  proper,  under  the  17th  clause  of  the  8th  section,  1st  article,  for 
carrying  into  execution  the  powers  vested  by  the  constitution  in  the 
judicial,  as  well  as  all  other  departments  and  officers  of  the  govern- 
ment of  the  United  States ;  3  Wheat.  369.  No  department  could 
organize  itself ;  the  constitution  provided  for  the  organization  of  the 
legislative  power,  and  the  mode  of  its  exercise,  but  it  delineated  only 
the  great  outlines  of  the  judicial  power ;  1  Wheat  326 ;  4  Wheat. 
407,  leaving  the  details  to  congress,  in  whom  was  vested,  by  express 
delegation,  the  power  to  pass  all  laws  necessary  and  proper  for  carry* 
jog  into  execution  all  power*  except  their  own.  The  distribution 
and  appropriate  exercise  of  the  judicial  power,  must  therefore  be 
made  by  laws  passed  by  congress,  and  cannot  be  assumed  by  any 
other  department ;  else,  the  power  being  concurrent  in  the  legislative 
and  judicial  departments,  a  conflict  between  them  would  be  probable, 
if  not  unavoidable,  under  a  constitution  of  government 
*  which  made  it  the  duty  of  the  judicial  power  to  decide  all  [  *  722  ] 
cases  in  law  or  equity  arising  under  it,  or  laws  passed,  and 
treaties  made  by  its  authority. 

By  the  Judiciary  Act  of  1789,1  the  judicial  system  of  the  United 
States  was  organized,  the  powers  of  the  different  courts  defined, 
brought  into  action,  and  the  manner  of  their  exercise  regulated.  The 
13th  section  provided :  "  That  the  supreme  court  shall  have  exclusive 
jurisdiction  of  all  controversies  of  a  civil  nature,  where  a  State  is  a 
party,  except  between  a  State  and  its  citizens ;  and  except  also  between 
a  State  and  citizens  of  other  States  or  aliens,  in  Which  latter  case,  it 
shall  have  original,  but  not  exclusive  jurisdiction."  1  Story's  Laws,  59. 

The  power  of  congress  to  make  this  provision  for  carrying  into 
execution  the  judicial  power  in  such  cases,  has  never  been,  and  we 
think  cannot  be  questioned ;  and  taken  in  connection  with  the  con 
stitution,  presents  the  great  question  in  this  cause,  which  is  one  ot 
construction  appropriate  to  judicial  power,  and  exclusively  of  judi- 
cial cognizance,  till  the  legislative  power  acts  again  upon  it  Vide 
3  Pet.  203.  In  deciding  whether  the  present  case  is  embraced  or  ex- 
cluded by  the  constitution  and  Judiciary  Act,  and  whether  it  is  a  case 
of  lawful  original  cognizance  by  this  court,  it  is  the  exercise  of  juris- 
diction ;  for  it  must  be  in  the  legal  discretion  of  the  court,  to  retain 
or  dismiss  the  bill  of  the  plaintifis.  Act  as  we  may  feel  it  our  duty 
to  do,  there  is  no  appeal  from  our  judgment,  save  to  the  amending 
power  of  the  constitution,  which  can  annul  not  only  its  judgments, 


1 1  Stats,  at  Large,  78. 
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bat  the  court  itself.  So  that  the  true  question  is  necessarily,  whether 
we  will  so  exercise  our  jurisdiction  as  to  give  a  judgment  on  the 
merits  of  the  case  as  presented  by  the  parties,  who  are  capable  of 
suing  and  being  sued  in  this  court,  in  law  or  equity,  according  to 
the  nature  of  the  case,  and  controversy  between  the  respective  States. 

This  court,  in  construing  the  constitution  as  to  the  grants  of 
powers  to  the  United  States,  and  the  restrictions  upon  the  States, 
has  ever  held  that  an  exception  of  any  particular  case,  presupposes 
that  those  which  are  not  excepted  are  embraced  within  the  grant  or 
prohibition,  and  have  laid  it  down  as  a  general  rule  that,  where  no 
exception  is  made  in  terms,  none  will  be  made  by  mere  implication 
or  construction.  6  Wheat  378;  8  Wheat  489,  490;  12  Wheat 
438 ;  9  Wheat.  206,  207,  216. 

Then  the  only  question  is,  whether  this  case  comes  within 
[  *  723  ]  the  rule,  *  or  presents  an  exception,  according  to  the  princi- 
ples of  construction  adopted  and  acted  on  by  this  court,  in 
cases  involving  the  exposition  of  the  constitution  and  laws  of  the 
United  States,  which  are  construed  as  other  instruments  granting 
power  or  property ;  12  Wheat  437 ;  6  Pet  738,  740.  That  some 
degree  of  implication  must  be  given  to  words,  is  a  proposition  of  uni- 
versal adoption ;  implication  is  but  another  term  for  meaning  and 
intention,  apparent  in  the  writing,  or  judicial  inspection :  "  The  evi- 
dent consequence;"  1  BL  Com.  250 ;  u  or  some  necessary  consequence 
resulting  from  the  law ;"  2  Ves.  Sr.  351;  or  the  words  of  an  instru- 
ment ;  in  the  construction  of  which,  the  words,  the  subject,  the  con- 
text, the  intention  of  the  person  using  them,  are  all  to  be  taken  into 
view ;  4  Wheat  415 ;  6  Pet  739,  741.  Such  is  the  sense  in  which 
the  common  expression  is  used  in  the  books :  "  Express  words  or  ne- 
cessary  implication,"  such  as  arise  on  toe  words,  taken  in  connection 
with  other  sources  of  construction ;  but  not  by  conjecture,  supposition, 
or  mere  reasoning  on  the  meaning  or  intention  of  the  writing.  All 
rules  would  be  subverted  if  mere  extraneous  matter  should  have 
the  effect  of  interpreting  a  supreme  law,  differently  from  its  obvious 
or  necessarily  to  be  implied  sense ;  Vide  9  Wheat  188,  &c. ;  so  ap- 
parent as  to  overrule  the  words  used ;  6  Wheat  380.  "  Controversies 
between  two  or  more  States,"  "all  controversies  pof  a  civil  nature, 
where  a  State  is  a  party,"  are  broad  comprehensive  terms,  by  no  ob- 
vious meaning  or  necessary  implication  excluding  those  which  relate 
to  the  title,  boundary,  jurisdiction  or  sovereignty  of  a  State ;  6  Wheat 
378. 

The  Judiciary  Act  makes  certain  exceptions,  which  apply  only  to 
cases  of  private  persons,  and  cannot  embrace  a  case  of  State  against 
State.    Established  rules  forbid  the  extension  of  the  exception  to 
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*uch  cases,  if  they  are  of  a  civil  nature.  What,  then,  are  "  contro- 
versies of  a  civil  nature,"  between  State  and  State,  or  more  than  two 
States  ? 

We  must  presume  that  congress  did  not  mean  to  exclude  from  our 
jurisdiction  those  controversies,  the  decision  of  which  the  States  had 
confided  to  the  judicial  power,  and  are  bound  to  give  to  the  consti- 
tution and  laws  such  a  meaning  as  will  make  them  harmonize, 
unless  there  is  an  apparent  or  fairly  to  be  implied  conflict  between 
their  respective  provisions.  In  the  construction  of  the  constitution, 
we  must  look  to  the  history  of  the  times,  and  examine  the  state  of 
things  existing  when  it  was  framed  and  adopted ;  12  Wheat.  354 ; 
6  Wheat.  416 ;  4  Pet  431-2,  to  ascertain  the  old  law,  the  mischief 
and  the  remedy.  It  is  a  part  of  the  public  history  of  the 
United  *  States,  of  which  we  cannot  be  judicially  ignorant,  [  *  724  ] 
that,  at  the  adoption  of  the  constitution,  there  were  existing 
controversies  between  eleven  States  respecting  their  boundaries, 
which  arose  under  their  respective  charters,  and  had  continued  from 
the  first  settlement  of  the  colonies.  New  Hampshire  and  New  York, 
contended  for  the  territory  which  is  now  Vermont,  until  the  people 
of  the  latter  assumed  by  their  own  power  the  position  of  a  State, 
and  settled  the  controversy,  by  taking  to  themselves  the  disputed 
territory,  as  the  rightful  sovereign  thereof.  Massachusetts  and  Rhode 
Island  are  now  before  us ;  Connecticut  claimed  part  of  New  York 
and  Pennsylvania.  She  submitted  to  the  decree  of  the  council  of 
Trenton,  acting  pursuant  to  the  authority  of  the  confederation,  which 
decided  that  Connecticut  had  not  the  jurisdiction  ;  but  she  claimed 
the  right  of  soil  till  1800.  New  Jersey  had  a  controversy  with  New 
York,  which  was  before  this  court  in  1832 ;  and  one  yet  subsists  be- 
tween New  Jersey  and  Delaware.  Maryland  and  Virginia  were 
contending  about  boundaries  in  1835,  when  a  suit  was  pending  in 
this  court ;  and  the  dispute  is  yet  an  open  one.  Virginia  and  North 
Carolina  contended  for  boundary  till  1802 ;  and  the  remaining  States, 
South  Carolina  and  Georgia,  settled  their  boundary  in  the  April  pre- 
ceding the  meeting  of  the  general  convention,  which  framed  and 
proposed  the  constitution ;  1  Laws  U.  S.  466.  With  the  full  knowl- 
edge that  there  were  at  its  adoption,  not  only  existing  controversies 
between  two  States  singly,  but  between  one  State  and  two  others, 
we  find  the  words  of  the  constitution  applicable  to  this  state  of  things, 
M  controversies  between  two  or  more  States."  It  is  not  known  that 
there  were  any  such  controversies  then  existing,  other  than  those 
which  relate  to  boundary ;  and  it  would  be  a  most  forced  construc- 
tion to  hold  that  these  were  excluded  from  judicial  cognizance,  and 
that  it  was  to  be  confined  to  controversies  to  arise  prospectively  on 

75* 
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other  subjects.  This  becomes  the  more  apparent  when  we  consider 
the  context  and  those  parts  of  the  constitution  which  bear  directly 
on  the  boundaries  of  States,  by  which  it  is  evident  that  there  remained 
no  power  in  the  contending  States  to  settle  a  controverted  boundary 
between  themselves,  as  States  competent  to  act  by  their  own  author- 
ity on  the  subject-matter,  or  in  any  department  of  the  government, 
if  it  was  not  in  this. 

By  the  first  clause  of  the  10th  section  of  the  1st  article  of  the 
constitution,  there  was  a  positive  prohibition  against  any  State  enter- 
ing into  u  any  treaty,  alliance,  or  confederation ; "  no  power 
[  *725  ]  under  the  *  government  could  make  such  an  act  valid,  or 
dispense  with  the  constitutional  prohibition.  In  the  next 
clause  is  a  prohibition  against  any  State  entering  "  into  any  agree- 
ment or  compact  with  another  State,  or  with  a  foreign  power,  with* 
out  the  consent  of  congress,  or  engaging  in  war,  unless  actually 
invaded,  or  in  imminent  danger,  admitting  of  no  delay."  By  this 
surrender  of  the  power  which  before  the  adoption  of  the  constitution 
was  vested  in  every  State,  of  settling  these  contested  boundaries,  as 
in  the  plenitude  of  their  sovereignty  they  might,  they  could  settle 
them  neither  by  war,  or  in  peace,  by  treaty,  compact,  or  agreement! 
without  the  permission  of  the  new  legislative  power  which  the  States 
brought  into  existence  by  their  ^respective  and  several  grants  in  con- 
ventions of  the  people.  If  congress  consented,  then  the  States  were 
in  this  respect  restored  to  their  original  inherent  sovereignty,  such 
consent  being  the  sole  limitation  imposed  by  the  constitution,  when 
given,  left  the  States  as  they  were  before,  as  held  by  this  court  in 
Poole  v.  Fleeger,  11  Pet.  209 ;  whereby  their  compacts  became  of 
binding  force,  and  finally  settled  the  boundary  between  them,  oper- 
ating with  the  same  effect  as  a  treaty  between  sovereign  powers. 
That  is,  that  the  boundary  so  established  and  fixed  by  compact  be- 
tween nations,  become  conclusive  upon  all  the  subjects  and  citizens 
thereof,  and  bind  their  rights,  and  are  to  be  treated  to  all  intents  and 
purposes,  as  the  true  real  boundaries;  11  Pet.  209;  S.  P.  1  Ves.  Sr. 
448-9;  12  Wheat  534.  The  construction  of  such  compact  is  a 
judicial  question,  and  was  so  considered  by  this  court  in  the  Lessee 
of  Sims  v.  Irvine,  3  Dall.  425-54;  and  in  Marlatt  v.  Silk  and 
JVPDonald,  11  Pet.  2, 18 ;  Burton  v.  Williams,  3  Wheat  529-33,  &c 
In  looking  to  the  practical  construction  of  this  clause  of  the  consti- 
tution, relating  to  agreements  and  compacts  by  the  States,  in  sub- 
mitting those  which  relate  to  boundaries  to  congress  for  its  consent, 
its  giving  its  consent,  and  the  action  of  this  court  upon  them ;  it  is 
most  manifest,  that  by  universal  consent  and  action,  the  words 
44 agreement"  and  "compact,"  are  construed  to  include  those  which 


y 


JANUARY  TERM,   1838.  895 

The  State  of  Rhode  Island  v.  The  State  of  Massachusetts.    IS  F. 

relate  to  boundary,  yet  that  word  boundary  is  not  used.  No  one  has 
ever  imagined  that  compacts  of  boundary  were  excluded  because  not 
expressly  named ;  on  the  contrary,  they  are  held  by  the  States,  con- 
gress, and  this  court,  to  be  included  by  necessary  implication ;  the 
evident  consequence  resulting  from  their  known  object,  subject  mat- 
ter, the  context,  and  historical  reference  to  the  state  of  the  times  and 
country.  No  such  exception  has  been  thought  of,  as  it 
would  *  render  the  clause  a  perfect  nullity  for  all  practical  [*726] 
purposes ;  especially  the  one  evidently  intended  by  the  con- 
stitution in  giving  to  congress  the  power  of  dissenting  to  such  com- 
pacts. Not  to  prevent  the  States  from  settling  their  own  bounda- 
ries, so  far  as  merely  affected  their  relations  to  each  other,  but  to 
guard  against  the  derangement  of  their  federal  relations  with  the 
other  States  of  the  Union,  and  the  federal  government ;  which  might 
be  injuriously  affected  if  the  contracting  States  might  act  upon  their 
boundaries  at  their  pleasure. 

Every  reason  which  has  led  to  this  construction,  applies  with  equal 
force  to  the  clause  granting  to  the  judicial  power  jurisdiction  over 
controversies  between  States,  as  to  that  clause  which  relates  to  com- 
pacts and  agreements ;  we  cannot  make  an  exception  of  controver- 
sies relating  to  boundaries,  without  applying  the  same  rule  to  com- 
pacts for  settling  them,  nor  refuse  to  include  them  within  one  general 
term,  when  they  have  uniformly  been  included  in  another.  Contro- 
versies about  boundary,  are  more  serious  in  their  consequences  upon 
the  contending  States,  and  their  relations  to  the  Union  and  govern- 
ments, than  compacts  and  agreements.  If  the  constitution  has  given 
to  no  department  the  power  to  settle  them  they  must  remain  inter- 
minable ;  and  as  the  large  and  powerful  States  can  take  possession 
to  the  extent  of  their  claim,  and  the  small  and  weak  ones  must  acqui- 
esce and  submit  to  physical  power,  the  possession  of  the  large  State 
must  consequently  be  peaceable  and  uninterrupted ;  prescription  will 
be  asserted,  and  whatever  may  be  the  right  and  justice  of  the  contro- 
versy, there  can  be  no  remedy,  though  just  rights  may  be  violated. 
Bound  hand  and  foot  by  the  prohibitions  of  the  constitution,  a  com- 
plaining State  can  neither  treat,  agree,  or  fight  with  its  adversary 
without  the  consent  of  congress ;  a  resort  to  the  judicial  power  is  the 
only  means  left  for  legally  adjusting  or  persuading  a  State  which  has 
possession  of  disputed  territory,  to  enter  into  an  agreement  or  com- 
pact relating  to  a  controverted  boundary.  Few,  if  any,  will  be  made, 
when  it  is  left  to  the  pleasure  of  the  State  in  possession ;  but  when  it 
is  known  that  some  tribunal  can  decide  on  the  right,  it  is  most  prob- 
able that  controversies  will  be  settled  by  compact. 

There  can  be  but  two  tribunals  under  the  constitution  who  can 
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act  on  the  boundaries  of  States,  the  legislative  or  the  judicial  power; 
the  former  is  limited  in  express  terms  to  assent  or  dissent,  where  a 

compact  or  agreement  is  referred  to  them  by  the  States; 
[  *  727  ]   and  as  the  latter  *  can  be  exercised  only  by  this  court  when 

a  State  is  a  party,  the  power  is  here,  or  it  cannot  exist.  For 
these  reasons  we  cannot  be  persuaded  that  it  could  have  been  in- 
tended to  provide  only  for  the  settlement  of  boundaries  when  States 
could  agree,  and  to  altogether  withhold  the  power  to  decide  contro- 
versies on  which  the  States  could  not  agree,  and  presented  the  most 
imperious  call  for  speedy  settlement. 

There  is  another  clause  in  the  constitution  which  bears  on  this 
question.  The  judicial  power  extends  to  "controversies  between 
citizens  of  different  States,"  "between  citizens  of  the  same  State 
claiming  lands  under  grants  of  different  States."  We  cannot  but 
know,  judicially,  that  the  latter  classes  of  cases  must  necessarily  arise 
on  boundary,  and  that  few,  if  any,  ever  arise  from  any  other  source. 
If  there  is  a  compact  between  the  States,  it  settles  the  line  of  original 
right ;  it  is  the  law  of  the  case  binding  on  the  States  and  its  citizens, 
as  fully  as  if  it  had  been  never  contested ;  if  there  is  no  compact, 
then  the  controversy  must  be  settled  by  adjudging  where  the  line  of 
boundary  ought  to  be,  by  the  laws  and  rules  appropriate  to  the  case. 
6  Wheat.  393 ;  2  Pet.  300.  It  is  not  recollected  that  any  such  cases 
have  ever  arisen  "  between  citizens  of  the  same  State,"  as  the  judi- 
ciary acts  have  made  no  provision  for  this  exercise  of  this  undoubted 
constitutional  jurisdiction ;  and  it  is  not  necessary  for  the  decision  of 
this  cause,  to  inquire  whether  a  law  is  necessary  for  this  purpose. 
But  for  the  other  class  of  cases,  u  controversies  between  citizens  of 
different  States,"  the  11th  section  of  the  Judiciary  Act  makes  provis- 
ion; and  the  circuit  courts  in  their  original,  and  this  court  in  its 
appellate  jurisdiction,  have  decided  on  the  boundaries  of  the  States, 
under  whom  the  parties  respectively  claim,  whether  there  has  been  a 
compact  or  not.  The  jurisdiction  of  the  circuit  court  in  such  cases, 
was  distinctly  and  expressly  asserted  by  this  court  as  early  as  1799, 
in  Fowler  v.  Miller,  3  Dall.  411, 12 ;  &  P.  5  Pet  290.  In  Handles 
Lessee  v.  Anthony,  5  Wheat  374,  the  circuit  court  of  Kentucky  de- 
cided on  the  boundary  between  that  State  and  Indiana,  in  an  eject- 
ment between  these  parties,  and  their  judgment  was  affirmed  by  this 
court  5  Wheat  375;  3  lb.  212-18;  S.  P.  Harcourt  v.  Gaillard, 
12  lb.  523.  When  the  boundaries  of  States  can  be  thus  decided 
collaterally  in  suits  between  individuals,  we  cannot,  by  any  just  rule 
of  interpretation,  declare  that  this  court  cannot  adjudicate  on  the 
question  of  boundary,  when  it  is  presented  directly  in  a  controversy 
between  two  or  more  States,  and  is  the  only  point  in  the  cause. 
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•  There  is  yet  another  source  of  reference  from  which  [  *  728  ] 
to  ascertain  the  true  construction  of  the  constitution. 

By  the  9th  article  of  the  confederation,  adopted  by  the  legislatures 
of  the  several  States,  it  is  provided :  u  That  the  United  States  in  con- 
gress assembled,  shall  also  be  the  last  resort  on  appeal,  in  all  disputes 
and  differences  now  subsisting,  or  which  may  hereafter  arise  between 
two  or  more  States,  concerning  boundary,  jurisdiction,  or  any  other 
cause  whatever."  It  directed  the  appointment  of  a  tribunal,  whose 
judgment  should  be  final  and  conclusive.  It  also  gave  to  congress 
power  to  appoint  a  judicial  tribunal  to  decide  on  a  petition  of  either 
of  the  parties  claiming  land  under  grants  of  two  or  more  States,  who 
had  adjusted  their  boundaries,  but  had  previously  made  the  grants 
on  which  the  controversy  arose.  One  of  the  most  crying  evils  of  the 
confederation  was,  that  it  created  no  judicial  power  without  the  ac- 
tion of  congress ;  and  confined  the  power  of  that  body  to  the  appoint- 
ment of  courts  for  the  trial  of  piracies  and  felonies  committed  on  the 
high  seas,  for  determining  finally  on  appeal  in  all  cases  of  captures, 
and  for  the  adjustment  of  the  controversies  before  referred  to.  Yet, 
defective  as  was  the  confederation  in  other  respects,  there  was  full 
power  to  finally  settle  controverted  boundaries  in  the  two  cases,  by 
an  appeal  by  a  State,  or  petition  of  one  of  its  citizens.  This  power 
was  given  from  the  universal  conviction  of  its  necessity,  in  order  to 
preserve  harmony  among  the  confederated  States,  even  during  the 
pressure  of  the  Revolution.  If,  in  this  state  of  things,  it  was  deemed 
indispensable  to  create  a  special  judicial  power,  for  the  sole  and  ex- 
press purpose  of  finally  settling  all  disputes  concerning  boundary, 
arise  how  they  might,  when  this  power  was  plenary,  its  judgment 
conclusive  on  the  right,  while  the  other  powers  delegated  to  congress, 
were  mere  shadowy  forms,  one  conclusion  at  least  is  inevitable. 
That  the  constitution  which  emanated  directly  from  the  people,  in 
conventions  in  the  several  States,  could  not  have  been  intended  to 
give  to  the  judicial  power  a  less  extended  jurisdiction,  or  less  efficient 
means  of  final  action  than  the  articles  of  confederation  adopted  by 
the  mere  legislative  power  of  the  States,  had  given  to  a  special  tribu- 
nal appointed  by  congress,  whose  members  were  the  mere  creatures 
and  representatives  of  state  legislatures,  appointed  by  them  with- 
out any  action  by  the  people  of  the  State.  This  court  exists  by  a 
direct  grant,  from  the  people,  of  their  judicial  power ;  it  is  exercised 
by  their  authority,  as  their  agent  selected  by  themselves,  for  the  pui- 
poses  specified ;  the  people  of  the  States  as  they  respectively 
•  became  parties  to  the  constitution,  gave  to  the  judicial  power  [  *  729  ] 
of  the  United  States  jurisdiction  over  themselves,  controver- 
sies between  States,  between  citizens  of  the  same  or  different  States, 
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claiming  lands  under  their  conflicting  grants,  within  disputed  terri- 
tory. No  fact  was  more  prominent  in  our  history,  none  could  hare 
been  more  strongly  impressed  on  the  members  of  the  general  and 
state  conventions,  than  that  contests  for  the  vacant  lands  of  the  crown, 
long  threatened  the  dissolution  of  the  confederation  which  existed 
practically  and  by  common  consent  from  1774  to  1781,  when,  after 
five  years  of  discussion,  it  was  ratified  by  the  legislatures  of  all  the 
States.  This  court  has  attested  the  fact,  6  Cranch,  142 ;  5  Wheat. 
376.  Similar  danger  was  imminent  from  controversies  about  boun- 
daries between  the  States  till  provision  was  made  for  their  decision, 
with  a  proviso :  "  That  no  State  should  be  deprived  of  territory  for 
the  benefit  of  the  United  States."  1  Laws  U.  S.  17.  These  two  pro- 
visions taken  in  connection,  put  an  end  to  any  fears  of  convulsion  by 
the  contests  of  States  about  boundary  and  jurisdiction,  when  any 
'State  could,  by  appeal,  bring  the  powers  of  congress  and  a  judicial 
tribunal  into  activity,  and  the  United  States  could  not  take  any  va- 
cant land  within  the  boundary  of  a  State.  Hence  resulted  the  prin- 
ciples laid  down  by  this  court  in  Harcourt  and  Gaillard,  12  Wheat 
526,  that  the  boundaries  of  the  United  States  were  the  external  boun- 
daries of  the  several  States,  and  that  the  United  States  did  not  ac- 
quire any  territory  by  the  treaty  of  peace  in  1783.1 

Yet,  though  this  express  provision  was  made  to  settle  controverted 
boundaries  by  judicial  power,  congress  had  no  supervision  over  com- 
pacts and  agreements  between  States  as  to  boundary,  save  on  grants 
made  before  the  compact ;  the  States  did,  and  could  so  settle  them 
without  the  consent  of  congress,  to  whom,  as  no  express  power  on 
or  over  the  subject  of  such  compacts  was  delegated,  their  dissent 
could  not  invalidate  them.  Such  was  the  law  of  the  confederacy 
during  a  common  war,  when  external  danger  could  not  suppress  the 
danger  of  dissolution  from  internal  dissensions ;  when  owing  to  the 
imbecility  of  congress,  the  powers  of  the  States  being  reserved  for 
legislative  and  judicial  purposes,  and  the  utter  want  of  power  in  the 
United  States  to  act  directly  on  the  people  of  the  States,  on  the 
rights  of  the  States,  (except  those  in  controversy  between  them,)  or 
the  subject-matters  on  which  they  had  delegated  but  mere  shadowy 
jurisdiction,  a  radical  change  of  government  became  necessary.  The 
constitution,  which  superseded  the  articles  of  confederation, 
[  *  730  ]  erected  *  a  new  government,  organized  it  into  distinct  de- 
partments, assigning  to  each  its  appropriate  powers,  and  to 
congress  the  power  to  pass  laws  for  carrying  into  execution  the  pow- 
ers granted  to  each  ;  so  that  the  laws  of  the  Union  could  be  enforced 


1  8  Stats,  at  Large,  80. 
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by  its  own  authority,  upon  all  persons  and  subject-matters  over  which 
jurisdiction  was  granted  to  any  department,  or  officer  of  the  govern- 
ment of  the  United  States.  It  was  to  operate  in  a  time  of  peace 
with  foreign  powers,  when  foreign  pressure  was  not  in  itself  some 
bond  of  union  between  the  States,  and  danger  from  domestic  sources 
might  be  imminent ;  to  extend  the  legislative,  executive,  and  judicial 
power  alike  over  persons  and  StateB,  on  the  enumerated  subjects  by 
their  own  grants.  The  States  submitted  to  its  exercise,  waived  their 
sovereignty,  and  agreed  to  come  to  this  court  to  settle  their  contro- 
versies with  each  other,  excepting  none  in  terms.  So  they  had  agreed 
by  the  confederation ;  not  only  not  excepting,  but  in  express  terms 
including,  all  disputes  and  differences  whatever. 

In  the  front  of  the  constitution  is  a  declaration  by  the  sovereign 
power  from  which  it  emanated,  that  it  was  ordained,  "  in  order  to 
form  a  more  perfect  union,  establish  justice,  insure  domestic  tran- 
quillity," &c.  Whether  it  was  best  calculated  to  effect  these  object* 
by  making  the  judicial  power  utterly  incompetent  to  exercise  a  juris- 
diction expressly  delegated  to  the  old  congress  and  its  constituted 
court,  over  States  and  their  boundaries,  in  the  plenitude  of  absolute 
power,  yet  granted  only  by  the  legislative  power  of  the  several  States; 
or  whether  the  powers  granted  to  this  court  by  the  people  of  all  the 
States  ought,  by  mere  construction  and  implication,  to  be  held  ineffi- 
cient for  the  objects  of  its  creation,  and  not  capable  of  "  establishing 
justice  "  between  two  or  more  States,  are  the  direct  questions  be- 
fore us  for  consideration.  Without  going  further  into  any  general 
consideration  on  the  subject,  there  is  one  which  cannot  be  overlooked, 
and  is  imperious  in  its  results. 

Under  the  confederation,  the  States  were  free  to  settle  their  con- 
troversies of  any  kind  whatever  by  compact  or  agreement ;  under  the 
constitution  they  can  enter  into  none  without  the  consent  of  con- 
gress, in  the  exercise  of  its  political  power ;  thus  making  an  amicable 
adjustment  a  political  matter  for  the  concurring  determination  of  the 
States  and  congress,  and  its  construction  a  matter  of  judicial  cog- 
nizance by  any  court  to  which  the  appropriate  resort  may  be  had 
by  the  Judiciary  Act. 

This  has  uniformly  been  done  in  the  courts  of  the  States, 
and  *  Union ;  no  one  has  ever  deemed  such  an  exercise  of  [  *  731  ] 
power  to  be  extrajudicial,  or  a  case  which  called  for  it  to 
be  coram  non  judice.  When,  therefore,  the  court  judicially  inspects 
the  articles  of  confederation,  the  preamble  to  the  constitution,  to- 
gether with  the  surrender  by  the  States  of  all  power  to  settle  their 
contested  boundaries,  with  the  express  grant  of  original  jurisdiction 
to  this  court,  we  feel  not  only  authorized,  but  bound  to  declare  that 
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it  is  capable  of  applying  its  judicial  power,  to  this  extent  at  least : 
1.  To  act  as  the  tribunal  substituted  by  the  constitution  in  place  of 
that  which  existed  at  the  time  of  its  adoption,  on  the  same  contro- 
versies, and  to  a  like  effect.  2.  As  the  substitute  of  the  contending 
States,  by  their  own  grant,  made  in  their  most  sovereign  capacity, 
conferring  that  preexisting  power,  in  relation  to  their  own  boundaries, 
which  they  had  not  surrendered  to  the  legislative  department ;  thus 
separating  the  exercise  of  political  from  judicial  power,  and  defining 
each. 

There  is  but  one  power  in  this  Union  paramount  to  that  by  which, 
in  our  opinion,  this  jurisdiction  has  been  granted,  and  must  be 
brought  into  action  if  it  can.  That  power  has  been  exerted  in  the 
11th  amendment ;  but  while  it  took  from  this  court  all  jurisdiction, 
past,  present,  and  future,  3  DalL  382,  of  all  controversies  between 
States  and  individuals,  it  left  its  exercise  over  those  between  States 
as  free  as  it  had  been  before.  This,  too,  with  the  full  view  of  the 
decisions  of  this  court,  and  the  act  of  1789,  giving  it  exclusive  juris- 
diction of  all  controversies  of  a  civil  nature,  where  a  State  is  a  party ; 
and  there  can  be  no  subject  on  which  the  judicial  power  can  act 
with  a  more  direct  and  certain  tendency,  to  effectuate  the  great  ob- 
jects of  its  institution,  than  the  one  before  us.  If  we  cannot  "  estab- 
lish justice  "  between  these  litigant  States,  as  the  tribunal  to  which 
they  have  both  submitted  the  adjudication  of  their  respective  contro- 
versies, it  will  be  a  source  of  deep  regret  to  all  who  are  desirous  that 
each  department  of  the  government  of  the  Union  should  have  the 
capacity  of  acting  within  its  appropriate  orbit,  as  the  instrument 
appointed  by  the  constitution,  so  to  execute  its  agency  as  to  make 
this  bond  of  union  between  the  States  more  perfect,  and  thereby 
enforce  the  domestic  tranquillity  of  each  and  all. 

Being  thus  fully  convinced  that  we  have  an  undoubted  jurisdic- 
tion of  this  cause,  as  far  as  we  have  proceeded  in  examining  whether, 
by  a  true  and  just  construction  of  the  constitution  and  laws,  it  is 
included  or  excluded,  in  the  grant  of  judicial  power,  for  any 
[  *  732  ]  purpose,  *we  now  proceed  to  inquire  how  that  jurisdiction 
shall  be  exerted ;  whether  to  retain  or  dismiss  the  complain- 
ant's bill. 

This  depends  on  our  jurisdiction  over  any  of  the  matters  on  which 
the  plaintiff  asks  our  interposition.  If  there  is  any  one  subject  on 
which  we  can  act,  the  bill  must  be  retained  ;  so  that  the  true  inquiry 
^s,  not  as  to  the  extent,  but  the  existence  of  any  jurisdiction.  1  Ves. 
Sr.  203,  205 ;  2  lb.  356. 

The  bill  prays,  1.  For  the  ascertaining  and  establishing  the  boun- 
dary line  between  the  States,  by  the  order  of  this  court. 
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2.  That  the  right  of  jurisdiction  and  sovereignty  of  the  plaintiff 
to  the  disputed  territory  may  be  restored  to  her,  and  she  be  quieted 
in  the  enjoyment  thereof,  and  her  title  thereto ;  and  for  further  re- 
lief. If  we  can  decree  any  relief  specially  called  for,  or  any  other 
relief,  consistently  with  the  specific  prayer,  we  must  proceed  in  the 
cause.    10  Pet.  228 ;  8  Pet.  536. 

The  first  prayer  is,  to  ascertain  and  establish  a  boundary.  Having 
expressed  our  opinion  that  the  subject  of  boundary  is  within  our 
jurisdiction,  we  must  exercise  it  to  some  extent,  and  on  some  matter 
connected  with,  or  dependent  upon  it;  and  as  the  bill  is  on  the 
equity  side  of  the  court,  it  must  be  done  according  to  the  principles 
and  usages  of  a  court  of  equity. 

In  the  bill  are  set  forth  various  charters  from  the  crown,  from 
1621  to  1691,  and  sundry  proceedings  by  the  grantees  and  the 
crown,  in  relation  thereto ;  also  agreements  between  the  parties  as 
colonies  and  States,  for  adjusting  their  boundaries,  and  the  proceed- 
ings of  their  respective  legislatures  and  commissioners  in  relation 
thereto,  from  1709  to  1818.  The  plaintiff  relies  on  the  charters  of 
the  two  colonies  as  the  rule  by  which  to  settle  the  boundary  ;  on  the 
continued  assertion  of  her  rights,  as  well  by  the  charter  as  her  pre- 
vious purchase  from  the  Indians  ;  denying  altogether  the  validity  of 
the  agreements  and  subsequent  proceedings  ;  averring  that  they  were 
made  under  misrepresentation  and  mistake  as  to  material  facts.  On 
the  other  hand,  the  defendant  pleads  the  agreements  as  a  bar ;  that 
they  are  binding,  and  have  been  ratified  by  the  plaintiff;  so  that  the 
plaintiff  rests  his  case  on  a  question  of  original  boundary,  unaffected 
by  any  agreement ;  the  defendant  rests  on  the  agreements,  without 
regard  to  the  original  charter  boundaries.  One  asking  us  to  aiinul, 
the  other  to  enforce  the  agreements ;  one  averring  continual  claim, 
the  other  setting  up  the  quiet,  unmolested  possession  for  more  than 
a  century,  in  strict  conformity  to  and  by  the  line  in  the 
agreements.  *Our  first  inquiry,. then,  must  be  as  to  our  [*733] 
power  to  settle  the  boundary;  in  other  words,  to  decide 
what  portion  of  the  territory  in  dispute  belongs  to  the  one  State  or 
the  other,  according  to  the  line  which  is  their  common  boundary. 
There  is  not  in  fact,  nor  by  any  law  can  be,  any  territory  which  does 
not  belong  to  one  or  the  other  State ;  so  that  the  only  question  is, 
to  which  the  territory  belongs.  This  must  depend  on  the  right  by 
which  each  State  claims  the  territory  in  question.  Both  claim  un- 
der grants  of  contiguous  territory  by  the  king,  in  whom  was  the  abso- 
lute propriety  and  full  dominion  in  and  over  it ;  9  Pet.  745  to  748  ; 
8  Wheat.  595.  The  line  drawn  or  pointed  out  in  his  grant,  is  therefore 
vol.  xn.  76 
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that  which  is  designated  in  the  two  charters  as  the  common  boun 
dary  of  both.     5  Wheat.  375. 

The  locality  of  that  line  is  matter  of  fact,  and  when  asceitained 
separates  the  territory  of  one  from  the  other ;  for  neither  State  can 
have  any  right  beyond  its  territorial  boundary.  It  follows,  that  when 
a  place  is  within  the  boundary,  it  is  a  part  of  the  territory  of  a  State ; 
title,  jurisdiction,  and  sovereignty,  are  inseparable  incidents,  and 
remain  so  till  the  State  makes  some  cession.  The  plain  language 
of  this  court  in  The  United  States  v.  Bevans,  3  Wheat  386,  et  seq., 
saves  the  necessity  of  any  reasoning  on  this  subject  The  question 
is  put  by  the  court  "  What,  then,  is  the  extent  of  jurisdiction  which 
a  State  possesses  ?  "  "  We  answer,  without  hesitation,  the  jurisdic- 
tion of  a  State  is  coextensive  with  its  territory,  coextensive  with  its 
legislative  power.  The  place  described  is  unquestionably  within 
the  originally  territory  of  Massachusetts.  It  is,  then,  within  the  juris- 
diction of  Massachusetts,  unless  that  jurisdiction  has  been  ceded  to 
("  by ")  the  United  States,  lb.  387."  "  A  cession  of  territory  ia 
essentially  a  cession  of  jurisdiction,  lb.  388.  Still,  the  general  juris- 
diction over  the  place,  subject  to  this  grant  of  power,  (to  the  United 
States,)  adheres  to  the  territory  as  a  portion  of  sovereignty  not  yet 
given  away."   lb.  389. 

This  principle  is  embodied  in  the  16th  clause  of  the  8th  sec- 
tion, 1st  article  of  the  constitution,  relative  to  this  district;  forts, 
arsenals,  dock-yards,  magazines;  and  uniformly  applied  to  all  ac- 
quisitions of  territory  by  the  United  States,  in  virtue  of  cessions  by 
particular  States,  or  foreign  nations.  5  Wheat  324;  5  Wheat  375; 
3  Wheat  388,  89 ;  2  Pet  300,  &c.  Title,  jurisdiction,  sovereignty, 
are  therefore  dependent  questions,  necessarily  settled  when  boundary 
is  ascertained,  which  being  the  line  of  territory,  is  the  line 
[  *  734  ]  *  of  power  over  it ;  so  that,  great  as  questions  of  jurisdiction 
and  sovereignty  may  be,  they  depend  in  this  case  on  two 
simple  facts.  1.  Where  is  the  southernmost  point  of  Charles  River? 
2.  Where  is  the  point,  three  English  miles  in  a  south  line,  drawn 
from  it?  When  these  points  are  ascertained,  which  by  the  terms  are 
those  called  for  in  both  charters,  then  an  east  and  west  line  from  the 
second  point  is  necessarily  the  boundary  between  the  two  States,  if 
the  charters  govern  it 

If  this  court  can,  in  a  case  of  original  jurisdiction,  where  both 
parties  appear,  and  the  plaintiff  rests  his  case  on  these  facts,  proceed 
to  ascertain  them,  there  must  be  an  end  of  this  cause  when  they  are 
ascertained,  if  the  issue  between  them  is  upon  original  right  by  the 
charter  boundaries.  We  think  it  does  not  require  reason  or  prece- 
dent, to  show  that  we  may  ascertain  facts  with  or  without  a  jury,  at 
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our  discretion,  as  the  circuit  courts  and  all  others  do,  in  the  ordinary 
course  of  equity ;  our  power  to  examine  the  evidence  in  the  cause,  and 
thereby  ascertain  a  fact,  cannot  depend  on  its  effects,  however  impor- 
tant in  their  consequences.  Whether  the  sovereignty  of  the  United 
States,  of  a  State,  or  the  property  of  an  individual,  depends  on  the 
locality  of  a  tree,  a  Btone,  or  watercourse ;  whether  the  right  depends 
on  a  charter,  treaty,  cession,  compact,  or  a  common  deed ;  the  right 
is  tc  territory  great  or  small  in  extent,  and  power  over  it,  either  of 
government  or  private  property ;  the  title  of  a  State  is  sovereignty, 
full  and  absolute  dominion;  2  Pet  300,  301;  the  title  of  an  indi- 
vidual such  as  the  State  makes  it  by  its  grant  and  law. 

No  court  acts  differently  in  deciding  on  boundary  between  States, 
than  on  lines  between  separate  tracts  of  land,  if  there  is  uncertainty 
where  the  line  is,  if  there  is  a  confusion  of  boundaries  by  the  nature 
of  interlocking  grants,  the  obliteration  of  marks,  the  intermixing  of 
possession  under  different  proprietors,  the  effects  of  accident,  fraud, 
or  time,  or  other  kindred  causes,  it  is  a  case  appropriate  to  equity. 
An  issue  at  law  is  directed,  a  commission  of  boundary  awarded;  or, 
if  the  court  are  satisfied  without  either,  they  decree  what  and  where 
the  boundary  of  a  farm,  a  manor,  province,  or  a  State,  is  and  shall  be. 

When  no  other  matter  affects  a  boundary,  a  decree  settles  it  as 
having  been  by  original  right  at  the  place  decreed;  in  the  same 
manner  as  has  been  stated  where  it  is  settled  by  treaty  or  compact ; 
all  dependent  rights  are  settled  when  boundary  is ;  1  Ves.  Sr.  448 
to  450.  If  therefore  there  was  an  issue  in  this  case,  on  the  locality 
of  the  point  three  miles  south  of  the  southernmost  point  of 
Charles  River,  we  *  should  be  competent  to  decide  it ;  and  [  *  735  ] 
decree  where  the  boundary  between  the  States  was  in 
1629,  and  1663,  at  the  dates  of  their  respective  charters. 

On  these  principles,  it  becomes  unnecessary  to  decide  on  the 
remaining  prayers  of  the  bill ;  if  we  grant  the  first,  and  settle  boun- 
dary, the  others  follow ;  and  if  the  plaintiff  obtains  relief  as  to  that, 
he  wants  no  other.  The  established  forms  of  such  decrees  extend  to 
every  thing  in  manner  or  way  necessary  to  the  final  establishment 
of  the  boundary,  as  the  true  line  of  right  and  power  between  the 
parties.  ' 

This  however,  is  not  a  case  where  there  is  an  issue  on  original 
boundary ;  the  defendant  does  not  rest  on  that  fact,  but  puts  in  a  plea 
setting  up  an  agreement  or  compact  of  boundary  between  the  parties 
while  colonies,  and  the  actual  establishment  of  a  line  agreed  on,  run, 
marked,  and  ratified  by  both  colonies,  long  possession,  and  a  right  by 
prescription  to  all  the  territory  north  of  such  line.  This  presents  a 
case  of  an  agreement  on  one  side,  alleged  to  be  conclusive  upon 
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every  matter  complained  of  in  the  bill ;  on  the  other,  to  be  invalid 
for  the  reasons  alleged.  If  this  matter  of  the  plea  ia  sufficient  in  law, 
and  true  in  fact,  it  ends  the  cause ;  if  not  so  in  both  respects,  then 
the  parties  are  thrown  back  on  their  original  rights,  according  to  their 
respective  claims  to  the  territory  in  question  ;  by  charters,  or  purchase 
from  the  Indians.  If,  then,  we  can  act  at  all  on  the  case,  we  must, 
on  this  state  of  the  pleadings,  decide  on  the  legal  sufficiency  of  the 
plea,  if  true,  as  on  a  demurrer  to  it ;  next,  on  the  truth  of  its  aver- 
ments ;  and  then  decide  whether  it  bars  the  complaint  of  the  plain* 
tiff,  and  all  relief;  if  it  does  not,  then  we  must  ascertain  the  fact  on 
which  the  whole  controversy  turns.  In  the  first  aspect  of  the  casev 
it  presents  a  question  of  the  most  common  and  undoubted  jurisdic- 
tion of  a  court  of  equity;  an  agreement  which  the  defendant  sets  up 
as  conclusive  to  bar  all  relief,  and  the  plaintiff  asks  to  be  declared 
void,  on  grounds  of  the  most  clear  and  appropriate  cognizance  in 
equity,  and  not  cognizable  in  a  court  of  law.  A  false  representation 
made  by  one  party,  confided  in  by  the  other,  as  to  a  fact  on  which 
the  whole  cause  depends,  the  execution  of  the  agreement,  and  all 
proceedings  under  it,  founded  on  a  mistaken  belief  of  the  truth  of  the 
fact  represented.  We  must,  therefore,  do  something  in  the  cause ; 
unless  the  defendants  have,  in  their  objections,  made  out  this  to  be  an 
exception  to  the  usual  course  of  equity,  in  its  action  on  questions  of 

boundary. 
[  *  736  ]       *  It  is  said  that  this  is  a  political,  not  civil  controversy 

between  the  parties ;  and  so  not  within  the  constitution,  or 
13th  section  of  the  Judiciary  Act. 

As  it  is  viewed  by  the  court,  it  is  on  the  bill  alone,  had  it  been 
demurred  to,  a  controversy  as  to  the  locality  of  a  point  three  miles 
south  of  the  southernmost  point  of  Charles  River;  which  is  the  only 
question  which  can  arise  under  the'  charter.  Taking  the  case  on  the 
bill  and  plea,  the  question  is,  whether  the  stake  set  up  on  Wrentham 
Plain,  by  Woodword  and  Saffirey,  in  1642,  is  the  true  point  from 
which  to  run  an  east  and  west  line,  as  the  compact  boundary  between 
the  States.  In  the  first  aspect  of  the  case,  it  depends  on  a  fact ;  in 
the  second,  on  the  law  of  equity,  whether  the  agreement  is  void  or 
•valid,  neither  of  which  present  a  political  controversy,  but  one  of  an 
ordinary  judicial  nature,  of  frequent  occurrence  in  suits  between 
individuals.  This  controversy,  then,  cannot  be  a  political  one,  unless 
it  becomes  so  by  the  effect  of  the  settlement  of  the  boundary ;  by  a 
decree  on  the  fact,  or  the  agreement,  or  because  the  contest  is 
between  States  as  to  political  rights  and  power,  unconnected  with 
the  original  or  compact  boundary. 

We  will  not  impute  to  the  men  who  conducted  the  colonies  at 
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home,  and  in  congress,  in  the  three  declarations  of  their  rights  pre- 
vious to  the  consummation  of  the  Revolution,  from  1774  to  1776, 
and  its  final  act,  by  a  declaration  of  the  rights  of  the  States,  then 
announced  to  the  world,  an  ignorance  of  the  effects  of  territorial 
boundary  between  them,  in  both  capacities.  Every  declaration  of 
the  old  congress  would  be  falsified,  if  the  line  of  territory  is  held  not 
to  have  been,  from  the  first,  the  line  of  property  and  power.  The 
congress,  which  in  1777,  framed  and  recommended  the  articles  of 
confederation  for  adoption,  by  the  legislative  power  of  the  several 
States,  were  acting  in  a  spirit  of  fatuity,  if  they  thought  that  a  final 
and  conclusive  judgment  on  state  boundaries,  was  not  equally  de- 
cisive as  to  the  exercise  of  political  power  by  a  State ;  making  it 
rightful  within,  but  void  beyond  the  adjudged  line. 

The  members  of  the  general  and  state  conventions  were  alike 
fatuitous,  if  they  did  not  comprehend  and  know  the  effect  of  the 
States  submitting  controversies  between  themselves  to  judicial 
power ;  so  were  the  members  of  the  first  congress  of  the  constitution, 
if  they  could  see,  and  not  know,  read,  and  not  understand  its  plain 
provisions,  when  many  of  them  assisted  in  its  frame. 

The  founders  of  our  government  could  not  but  know, 
what  has  *  ever  been  and  is  familiar  to  every  statesman  and  [  *  737  ] 
jurist,  that  all  controversies  between  nations,  are  in  this 
sense  political,  and  not  judicial,  as  none  but  the  sovereign  can  settle 
them.  In  the  Declaration  of  Independence,  the  States  assumed  their 
equal  station  among  the  powers  of  the  earth,  and  asserted  that  they 
could  of  right  do,  what  other  independent  States  could  do ;  "  declare 
war,  make  peace,  contract  alliances ; "  of  consequence,  to  settle  their 
controversies  with  a  foreign  power,  or  among  themselves ;  which  no 
State,  and  no  power,  could  do  for  them.  They  did  contract  an  alii 
ance  with  France,  in  1778,1  and  with  each  other,  in  1781 ;  the  object 
of  both  was  to  defend  and  secure  their  asserted  rights  as  States  ;  but 
they  surrendered  to  congress,  and  its  appointed  court,  the  right  and 
power  of  settling  their  mutual  controversies,  thus  making  them  judi- 
cial questions,  whether  they  arose  on  "  boundary,  jurisdiction,  or  any 
other  cause  whatever."  There  is  neither  the  authority  of  law  or 
reason  for  the  position,  that  boundary  between  nations  or  states,  is 
in  its  nature  any  more  a  political  question  than  any  other  subject  on 
which  they  may  contend.  None  can  be  settled  without  war  or 
treaty,  which  is  by  political  power;  but  under  the  old  and  new  con- 
federacy they  could  and  can  be  settled  by  a  court  constituted  by 
themselves,  as  their  own  substitutes,  authorized  to  do  that  for  States, 


'8  State,  at  Large,  6. 
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which  States  alone  could  do  before.  We  are  thus  pointed  to  the 
true  boundary  line  between  political  and  judicial  power,  and  ques- 
tions. A  sovereign  decides  by  his  own  will,  which  is  the  supreme 
law  within  his  own  boundary ;  6  Pet  714 ;  9  Pet  748 ;  a  court,  or 
judge,  decides  according  to  the  law  prescribed  by  the  sovereign 
power,  and  that  law  is  the  rule  for  judgment  The  submission  by 
the  sovereigns,  or  states,  to  a  court  of  law  or  equity,  of  a  controversy 
between  them,  without  prescribing  any  rule  of  decision,  gives  power 
to  decide  according  to  the  appropriate  law  of  the  case ;  11  Ves.  294 ; 
which  depends  on  the  subject-matter,  the  source  and  nature  of  the 
claims  of  the  parties,  and  the  law  which  governs  them.  From  the 
time  of  such  submission,  the  question  ceases  to  be  a  political  one,  to 
be  decided  by  the  sic  volo,  sic  fubeo,  of  political  power ;  it  comes  to 
the  court  to  be  decided  by  its  judgment,  legal  discretion,  and  solemn 
consideration  of  the  rules  of  law  appropriate  to  its  nature  as  a  judi- 
cial question,  depending  on  the  exercise  of  judicial  power ;  as  it  is 
bound  to  act  by  known  and  settled  principles  of  national  or  munici- 
pal jurisprudence,  as  the  case  requires. 

It  has  never  been  contended  that  prize  courts  of  ad- 
[  *  738  ]  miralty  *  jurisdiction,  or  questions  before  them,  are  not 
strictly  judicial;  they  decided  on  questions  of  war  and 
peace,  the  law  of  nations,  treaties,  and  the  municipal  lawB  of  the 
capturing  nation,  by  which  alone  they  are  constituted ;  a  fortiori^  if 
such  courts  were  constituted  by  a  solemn  treaty  between  the  state 
under  whose  authority  the  capture  was  made,  and  the  state  whose 
citizens  or  subjects  suffer  by  the  capture.  All  nations  submit  to 
the  jurisdiction  of  such  courts  over  their  subjects,  and  hold  their 
final  decrees  conclusive  on  rights  of  property.    6  Cranch,  284-5. 

These  considerations  leacl  to  the  definition  of  political  and  judicial 
power  and  questions ;  the  former  is  that  which  a  sovereign  or  state 
exerts  by  his  or  its  own  authority,  as  reprisal  and  confiscation ;  3  Ves. 
429;  the  latter  is  that  which  is  granted  to  a  court  or  judicial  tribunal. 
So  of  controversies  between  states ;  they  are  in  their  nature  political, 
when  the  sovereign  or  state  reserves  to  itself  the  right  of  deciding  on 
it ;  makes  it  the  u  subject  of  a  treaty,  to  be  settled  as  between  states 
independent,"  or  "the  foundation  of  representations  from  state  to 
state  "  This  is  political  equity,  to  be  adjudged  by  the  parties  them* 
selves,  as  contradistinguished  from  judicial  equity,  administered  by  a 
court  of  justice,  decreeing  the  equum  et  bonum  of  the  case,  let  who  or 
what  be  the  parties  before  them.  These  are  the  definitions  of  law  as 
made  in  the  great  Maryland  case  of  Barclay  v.  Russell,  3  Ves.  435, 
as  they  have  long  been  settled  and  established.  Their  correctness 
will  be  tested  by  a  reference  to  the  question  of  original  boundary. 
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as  it  ever  has  been,  and  yet  is  by  the  constitution  of  England;  which 
was  ours  before  the  Revolution,  while  colonies,  8  Wheat  588 ;  as  it 
was  here  from  1771  to  1781,  thence  to  1788,  and  since  by  the  con- 
stitution as  expounded  by  this  court 

If  the  question  concerning  the  boundaries  of  contiguous  pieces  of 
land,  manors,  lordships,  or  counties  palatine,  arises  within  the  realm, 
it  was  cognizable  in  the  high  court  of  chancery,  in  an  appropriate 
case ;  a  mere  question  of  title  to  any  defined  part,  was  cognizable 
only  by  ejectment  or  real  action  in  a  court  of  law,  which  were  in 
either  case  judicial  questions.  1  Ves.  Sr.  446-7.  If  between  counts 
palatine,  boundary  involved  not  only  the  right  of  soil,  but  the  highest 
franchise  known  to  the  law  of  England,  jura  regalia  to  the  same  ex- 
tent as  the  king  in  right  of  the  crown  and  royal  jurisdiction.  Pala- 
tine jurisdiction  was  a  qualified  sovereignty,  till  abridged  by  the 
24  H.  8,  c.  24,  Seld.  Tit  Hon.  380,  382,  638,  838 ;  1  Black.  Com- 
mentaries, 108-17;  7  Co.  19;  Cro.  El.  240;  4  D.  C.  D.  450, 
&c.  The  *  count  appointed  the  judges  of  courts  of  law  and  [  •  739  | 
equity ;  the  king's  writs  did  not  run  into  his  county ;  writs 
were  in  his  name,  and  indictments  against  his  peace,  Co.  Inst  204*18. 
Yet  his  jurisdiction,  his  royalties,  and  jura  regalia,  &c,  existed  or 
disappeared,  according  as  a  chancellor  should  decree  as  to  boundary. 
Penn  v.  Baltimore,  1  Ves.  Sr.  448-9,  &c.  The  king  had  no  juris- 
diction over  boundary  within  the  realm,  without  he  had  it  in  all  his 
dominions,  as  the  absolute  owner  of  the  territory,  from  whom  all  title 
and  power  must  flow,  1  Bl.  Com.  241 ;  Co.  Litt  1 ;  Hob.  322 ;  7  D. 
C.  D.  76 ;  Cowp.  205-11 ;  7  Co.  17,  b.,  as  the  supreme  legislator ; 
save  a  limited  power  in  parliament  He  could  make  and  unmake 
boundaries  in  any  part  of  his  dominions,  except  in  proprietary  prov- 
inces. He  exercised  this  power  by  treaty,  as  in  1763,  by  limiting  the 
colonies  to  the  Mississippi,  whose  charters  extended  to  the  South 
Sea ;  by  proclamation,  which  was  a  supreme  law,  as  in  Florida  and 
Georgia,  12  Wheat  524;  1  Laws  U.  S.  443-51;  by  order  in  council, 
as  between  Massachusetts  and  New  Hampshire,  cited  in  the  argu- 
ment. But  in  all  cases  it  was  by  his  political  power,  which  was 
competent  to  dismember  royal,  though  it  was  not  exercised  on  the 
chartered  or  proprietary  provinces.  M'Intosh  v.  Johnson,  8  Wheat 
580.  In  council,  the  king  had  no  original  judicial  power,  1  Ves.  Sr. 
447.  '  He  decided  on  appeals  from  the  colonial  courts,  settled  boun- 
daries, in  virtue  of  his  prerogative,  where  there  was  no  agreement ; 
but  if  there  is  a  disputed  agreement,  the  king  cannot  decree  on  it ; 
and,  therefore,  the  council  remit  it  to  be  determined  in  another  place, 
on  the  foot  of  the  contract,  1  Ves.  Sr.  447.  In  virtue  of  his  preroga- 
tive, where  there  was  no  agreement,  1  Ves.  Sr.  205,  the  king  acts 
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not  as  a  judge,  but  as  the  sovereign,  acting  by  the  advice  of  his 
counsel,  the  members  whereof  do  not  and  cannot  sit  as  judges.  By 
the  statute,  20  E.  IIL  c.  1,  it  is  declared,  that  "the  king  bath  dele- 
gated his  whole  judicial  power  to  the  judges,  all  matters  of  judicature 
according  to  the  laws,"  1  Ruff.  246 ;  4  Co.  Inst.  70, 74 ;  he  had,  there- 
fore, none  to  exercise ;  and  judges,  though  members  of  council,  did 
not  sit  in  judicature,  but  merely  as  his  advisers. 

The  courts  had  no  jurisdiction  over  the  colonies,  persons,  or  prop- 
erty therein,  except  in  two  cases ;  colonies  and  provinces  being  cor- 
porations .inder  letters-patent,  3  Ves.  435,  were  amenable  to  the 
king  in  the  king's  bench,  by  quo  warranto,  which  is  a  prerogative 
writ;  and  a  scire  facias,  in  chancery,  to  repeal  the  letters-patent, 

which  is  a  part  of  the  statutory  jurisdiction  of  that  court 
[  *  740  ]  in  such  cases,  by  *  the  court  in  chancery,  also  in  virtue  of 

the  royal  prerogative,  by  which  the  charter  was  made.  But 
chancery  could  not  act  on  boundaries  in  the  royal  or  chartered  col- 
onies ;  it  could  act  on  lords  proprietors  of  provinces,  when  they  were 
in  the  realm,  where  they  were  subjects ;  though  in  their  provinces 
they  were  sovereign,  dependent  only  on  the  crown  and  the  general 
supremacy  of  parliament.  Acts  of  parliament  did  not  bind  them, 
unless  extended  to  them  expressly,  or  by  necessary  consequence, 
2  Ves.  Sr.  351.  They  had  all  the  powers  of  counts  palatine,  the 
absolute  propriety  of  soil,  and  the  powers  of  legislation ;  the  only 
restraint  upon  them  was  by  the  powers  reserved  to  the  king  by  his 
letters-patent,  and  allegiance  to  the  crown  in  matters  of  prerogative 
not  granted.  The  power  of  parliament  was,  on  the  American  princi- 
ple of  the  Revolution,  confined  to  the  regulation  of  "  external  com- 
merce ; "  though  by  the  English  principle,  it  extended  to  all  cases 
whatever.  Yet  sovereign  as  they  were  as  to  all  things,  except  those 
relating  to  the  powers  of  the  king  and  parliament,  chancery  could 
and  did  act  on  agreements  between  them  as  to  their  boundaries,  in 
the  case  of  Penn  v.  Baltimore ;  though  it  could  not  have  done  so  had 
they  stood  at  arms'  length  ;  in  which  case  the  king  in  council  could 
alone  have  decided  the  original  boundary  on  an  appeal,  1  Ves.  Sr. 
446.  Chancery  also  could  and  did  decide  on  the  title  to  the  Isle  of 
Man,  which  was  a  feudal  kingdom ;  on  a  bill  for  discovery  of  title, 
relief  as  to  rectories  and  tithes,  which  was  a  mere  franchise,  a  plea 
to  jurisdiction  was  overruled.  Derby  v.  Athol,  1  Ves.  Sr.  202;  S.  P. 
Bishop  of  Sodor  &  Man  v.  E.  Derby,  2  Ves.  Sr.  337,  356. 

In  each  of  these  cases,  objections  to  the  jurisdiction  were  made 
similar  to  those  made  in  this,  but  were  overruled ;  and  neither  the 
authority  or  principles  of  either  have  been  questioned ;  on  the  con- 
trary, they  have  been  recognized  and  adopted  by  all  courts  which 
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follow  the  course  of  the  law  of  England;  yet  each  involved  the 
same  question  as  the  present.  In  the  first,  the  decree  as  to  boun- 
dary settled  by  consequence  the  collateral  and  dependent  questions 
of  title,  jurisdiction,  and  sovereignty,  of  and  over  the  disputed  terri- 
tory ;  in  the  last  two,  on  a  suit  for  rectories  and  tithes,  the  title  to  a 
feudal  kingdom  was  but  a  dependent  matter,  and  was  settled  by 
deciding  that  the  bishop  had  a  right  to  the  tithes  he  claimed.  The 
same  principle  was  settled  in  the  case  of  The  Nabob  of  the  Carnatic 
v.  The  East  India  Company,  1  Ves.  Jr.  371,  though  it  is  commonly 
referred  to  in  favor  of  a  contrary  position. 

*  On  the  original  pleadings,  the  case  was  on  a  bill  for  an  [  *  741  ] 
account  founded  on  two  agreements  between  the  parties, 
in  1785  and  1787.  The  defendants  plead  their  rights  and  privileges 
under  their  charter,  with  power  to  make  peace  and  war  within  its 
limits,  that  the  plaintiff  was  a  sovereign  prince;  that  the  agreements 
stated  in  the  bill  were  made  with  him  in  their  respective  capacities, 
one  as  an  absolute,  the  other  as  a  qualified  sovereign  ;  and  that  the 
matters  therein  contained  related  to  peace  and  war,  and  the  security 
and  defence  of  their  respective  territorial  possessions. 

The  plea  was  considered  and  overruled  by  the  chancellor;  thus 
exercising  jurisdiction  to  that  extent.  1  Ves.  371.  387.  An  answer 
was  then  put  in,  containing  the  same  matter  as  the  plea ;  adding  that 
the  agreements  between  the  parties  were  treaties  of  a  federal  charac- 
ter, both  being  sovereigns ;  and  that  the  agreement  of  1787  was  a 
final  treaty ;  and,  therefore,  the  subject-matters  thereof  were  cogniz- 
able by  the  law  of  nations  not  by  a  municipal  court  The  bill  was 
dismissed  on  this  ground:  "It  is  a  case  of  mutual  treaty  between 
persons  acting,  in  that  instance,  as  States  independent  of  each  other : 
and  the  circumstance  that  the  East  India  Company  are  mere  subjects 
with  relation  to  this  country,  has  nothing  to  do  with  that.  That 
treaty  was  entered  into  with  them  as  a  neighboring  independent  StatCj 
and  is  the  same  as  if  it  was  a  treaty  between  two  sovereigns ;  and 
consequently  is  not  a  subject  of  municipal  private  jurisdiction."  It 
thus  is  manifest,  that  if  the  answer  had  been  to  the  merits,  there  must 
have  been  a  decree ;  the  dismission  resulted  from  the  new  matter 
added,  as  iB  evident  from  the  opinion  of  the  chancellor  on  the  plea ; 
and  of  Lord  Commissioner  Eyre  on  the  answer,  and  his  closing  re- 
marks, in  which  he  declares  ;  "  that  the  case  was  considered  wholly 
independent  of  the  judgment  on  the  plea,  and  was  decided  on  the 
answer,  which  introduced  matters  showing  that  it  was  not  mercantile 
in  its  nature,  but  political;  and  therefore  the  decision  stood  wholly 
clear  of  the  judgment  on  the  plea."     2  Ves.  Jr.  56,  60. 

That  a  foreign  sovereign  may  sue  in  an  English  court  of  law  or 
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equity,  was  settled  in  cases  brought  by  the  king  of  Spain,  Hob.  113. 
That  a  foreign  government  may  sue  in  chancery,  by  such  agents  as 
it  authorizes  to  represent  them,  on  whom  a  cross-bill  can  be  served, 
with  such  process  as  will  compel  them  to  do  justice  to  the  defendant, 
was  decided  in  The  Columbian  Government  v.  Rothschild,  1  Sim 
104.  These  cases  were  recognized  in  The  King  of  Spain  v.  Machado. 
by  the  house  of  lords ;  who  held  that  a  king  had  the  same 
[  •  742  ]  right  to  *  sue  as  any  other  person,  but  that  when  he  did  sue 
in  chancery,  it  was  as  any  other  suitor,  who  sought  or  sub- 
mitted to  its  jurisdiction ;  that  it  could  decide  on  the  construction 
and  validity  of  the  treaties  between  France  and  the  allied  sovereigns 
of  Europe  in  1814 ;  and  on  the  validity  of  a  private  and  separate, 
treaty  between  France  and  Spain. 

The  case  involved  both  questions ;  both  were  fully  considered  by 
the  lords,  in  affirming  the  decree  of  the  chancellor,  overruling  the  de- 
murrer, 4  Russell,  560 ;  which  assigned  for  cause  that  the  plaintiff 
had  not  made  out  a  case  for  any  relief  in  a  court  of  equity,  for  the 
reasons  assigned  in  the  argument ;  that  a  foreign  sovereign  could  not 
sue  in  virtue  of  his  prerogative  rights ;  that  an  English  court  would 
not  enforce  these  rights,  accruing  out  of  a  treaty  with  France,  which 
was  inconsistent  with  the  existing  relations  between  each  of  those 
countries,  (France  and  Spain,)  and  the  king  of  England.  2  Bligh. 
P.  C.  new  series,  31,  44,  46,  50,  60. 

The  court  of  king's  bench  also  will  consider  the  effect  of  the  dec- 
laration of  independence  and  treaty  of  peace,  in  an  action  on  a  bond. 
Ogden  v.  Folliot,  3  D.  &  E.  730. 

From  this  view  of  the  law  of  England,  the  results  are  clear,  that 
the  settlement  of  boundaries  by  the  king  in  council,  i§  by  his  preroga- 
tive ;  which  is  political  power  acting  on  a  political  question  between 
dependent  corporations  or  proprietaries,  in  his  dominions  without  the 
realm.  When  it  is  done  in  chancery,  it  is  by  its  judicial  power,  in 
"judicature  according  to  the  law,"  and  necessarily  a  judicial  question, 
whether  it  relates  to  the  boundary  of  provinces,  according  to  an 
agreement  between  the  owners,  as  Penn  v.  Baltimore;  the  title  to  a 
feudal  kingdom,  in  a  suit  appropriate  to  equity,  where  the  feudal 
king  appears  and  pleads,  as  in  the  case  of  the  Isle  of  Man ;  or  on  an 
agreement  between  a  foreign  sovereign  and  the  East  India  Company, 
in  their  mere  corporate  capacity.  But  when  the  company  assumed 
the  character  of  a  sovereign,  assert  the  agreement  to  be  a  "  federal 
treaty,"  between  them  and  the  plaintiff,  as  neighboring  sovereigns, 
each  independent,  and  the  subject-matter  to  be  peace  and  war,  politi- 
cal in  its  nature,  on  which  no  municipal  court  can  act  by  the  law  of 
nations,  chancery  has  no  jurisdiction  but  to  dismiss  the  bill.     Not 
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because  it  is  founded  on  a  treaty,  but  because  the  defendant  refused 
to  submit  it  to  judicial  power:  for,  had  the  company  not  made  the. 
objection,  by  their  answer,  the  court  must  have  proceeded 
as  in  The  King  of  Spain  v.  Machado,  and  decreed  on  *  the  [  *  743  ] 
validity,  as  well  as  the  construction  of  the  treaties.  The 
court,  in  one  case,  could  not  force  a  sovereign  defendant  to  submit 
the  merits  of  the  case  to  their  cognizance ;  but  in  the  other,  when  he 
was  plaintiff,  and  a  subject  was  a  defendant,  who  appeared  and 
plead,  the  whole  subject-matter  of  the  pleadings  Was  decided  by  judi- 
cial power,  as  a  judicial  question;  and  such  has  been,  and  is  the 
settled  course  of  equity  in  England. 

In  the  colonies,  there  was  no  judicial  tribunal  which  could  settle 
boundaries  between  them ;  for  the  court  of  one  could  not  adjudicate 
on  the  rights  of  another,  unless  as  a  plaintiff.  The  only  power  to  do 
it  remained  in  the  king,  where  there  was  no  agreement ;  and  in 
chancery,  where  there  was  one,  and  the  parties  appeared ;  so  that  the 
question  was  partly  political  and  partly  judicial,  and  so  remained  till 
the  declaration  of  independence.  Then  the  States,  being  independ- 
ent, reserved  to  themselves  the  power  of  settling  their  own  bounda- 
ries, which  was  necessarily  a  purely  political  matter,  and  so  continued 
till  1781.  Then  the  States  delegated  the  whole  power  over  contro- 
verted boundaries  to  congress,  to  appoint  and  its  court  to  decide,  as 
judges,  and  give  a  final  sentence  and  judgment  upon  it,  as  a  judicial 
question,  settled  by  a  specially  appointed  judicial  power,  as  the 
substitute  of  the  king  in  council,  and  the  court  of  chancery  in  a 
proper  case ;  before  the  one  as  a  political,  and  the  other  as  a  judicial 
question. 

Then  came  the  constitution,  which  divided  the  power  between  the 
political  and  judicial  departments,  after  incapacitating  the  States 
from  settling  their  controversies  upon  any  subject,  by  treaty,  com- 
pact, or  agreement;  and  completely  reversed  the  long-established 
course  of  the  laws  of  England.  Compacts  and  agreements  were  re- 
ferred to  the  political,  controversies  to  the  judicial  power.  This 
presents  this  part  of  the  case  in  a  very  simple  and  plain  aspect.  All 
the  States  have  transferred  the  decision  of  their  controversies  to  this 
court ;  each  had  a  right  go  demand  of  it  the  exercise  of  the  power 
which  they  had  made  judicial  by  the  confederation  of  1781  and  1788 ; 
that  we  should  do  that  which  neither  States  nor  congress  could  do, 
settle  the  controversies  between  them.  We  should  forget  our  high 
duty,  to  declare  to  litigant  States  that  we  had  jurisdiction  over  judi- 
cial, but  not  the  power  to  hear  and  determine  political  controversies ; 
that  boundary  was  of  a  political  nature,  and  not  a  civil  one ;  and 
dismiss  the  plaintiff's  bill  from  our  records,  without  even  giving  it 
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judicial  consideration.  We  should  equally  forget  the  die- 
[  *  744  ]  tate  *of  reason,  the  known  rule  drawn  by  fact  and  law; 
that  from  the  nature  of  a  controversy  between  kings  or 
States,  it  cannot  be  judicial ;  that  where  they  reserve  to  themselves 
the  final  decision,  it  is  of  necessity  by  their  inherent  political  power ; 
not  that  which  has  been  delegated  to  the  judges,  as  matters  of  judi- 
cature, according  to  the  law.  These  rules  and  principles  have  been 
adopted  by  this  court  from  a  very  early  period. 

In  1799,  it  was  laid  down,  that  though  a  State  could  not  sue  at 
law  for  an  incorporeal  right,  as  that  of  sovereignty  and  jurisdiction; 
there  was  no  reason  why  a  remedy  could  not  be  had  in  equity.  That 
one  State  may  file  a  bill  against  another,  to  be  quieted  as  to  the 
boundaries  of  disputed  territory,  and  this  court  might  appoint  com- 
missioners to  ascertain  and  report  them ;  since  it  is  monstrous  to  talk 
of  existing  rights,  without  correspondent  remedies.  3  Dall.  413.  In 
New  Jersey  v.  Wilson,  the  only  question  in  the  case  was,  whether 
Wilson  held  certain  lands  exempt  from  taxation.  7  Cranch,  164.  In 
Cohens  v.  Virginia,  the  court  held,  that  the  judicial  power  of  the 
United  States  must  be  capable  of  deciding  any  judicial  question 
growing  out  of  the  constitution  and  laws.  That  in  one  class  of  cases, 
"  the  character  of  the  parties  is  every  thing,  the  nature  of  the  case 
nothing ;  in  the  other,  "  the  nature  of  the  case  is  every  thing,  the 
character  of  the  parties  nothing."  That  the  clause  relating  to  cases 
in  law  or  equity,  arising  under  the  constitution,  laws,  and  treaties, 
makes  no  exception  in  terms,  or  regards  "  the  condition  of  the  party." 
If  there  be  any  exception,  it  is  to  be  implied  against  the  express 
words  of  the  article.  In  the  second  class,  "  the  jurisdiction  depends 
entirely  on  the  character  of  the  parties,"  comprehending  "  contro- 
versies between  two  or  more  States."  "  If  these  be  the  parties,  it  is 
entirely  unimportant  what  may  be  the  subject  of  controversy.  Be  it 
what  it  may,  these  parties  have  a  constitutional  right  to  come  into 
the  courts  of  the  Union."    6  Wheat.  378,  384,  392-3. 

In  the  following  cases  it  will  appear  that  the  course  of  the  court, 
on  the  subject  of  boundary,  has  been  in  accordance  with  all  the  fore- 
going rules ;  let  the  question  arise  as  it  may,  in  a  case  in  equity,  or 
a  case  in  law,  of  a  civil  or  criminal  nature ;  and  whether  it  affects 
the  rights  of  individuals,  of  States,  or  the  United  States,  and  depends 
on  charters,  laws,  treaties,  compacts,  or  cessions,  which  relate  to 
boundary.  In  Robinson  v.  Campbell,  the  suit  involved  the  construc- 
tion of  the  compact  of  boundary  between  Virginia  and  North  Caro- 
lina, made  in  1802 ;  and  turned  on  the  question,  whether 
[*745  ]  the  land  in  controversy  *was  always  within  the  original 
limits  of  Tennessee,  which  the  court  decided.     3  Wheat, 
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213,  218,  224.     The  United  States  v.  Be  van,  was  an  indictment  for 
murder ;  the  questions  certified  for  the  opinion  of  this  court  were : 
1st,  whether  the  place   at  which  the  offence  was  committed,  was 
within  the  jurisdiction  of  Massachusetts ;  and  2d,  whether  it  was 
committed  within  the  jurisdiction  of  the  circuit  court  of  that  district. 
It  was  considered  and  decided,  as  a  question  of  boundary.    3  Wheat. 
339,  386,  as  before  stated.     In  Burton  v.  Williams,  the  case  involved 
a  collision  of  interest  between  North  Carolina,  Tennessee,  and  the 
United  States,  under  the  cessions  by  the  former  to  the  two  latter,  in 
which  this  court  reviewed  all  the  acts  of  congress  and  of  the  two 
States  on  the  subject,  and  the  motives  of  the  parties  to  ascertain 
whether  the  casus  fwderis  had  ever  arisen.     The  case  also  involved 
the  construction  of  the  compact  between  Tennessee  and  the  United 
States,  made  in  1806.     The  court  use  this  language  in  relation  to  it : 
"  The  members  of  the  American  family  possess  ample  means  of  de- 
fence under  the  constitution,  which  we  hope  ages  to  come  will  verify. 
But  happily  for  our  domestic  harmony,  the  power  of  aggressive  oper- 
ation against  each  other  is  taken  away."     It  is  difficult  to  imagine 
what  other  means  of  defence  existed  in  such  a  case,  unless  those 
which  the  court  adopted,  by  construing  the  acts  recited,  as  the  con- 
tracts of  independent  States,  by  those  rules  which  regulate  contracts 
relating  to  territory  and  boundary.    3  Wheat  529,  533,  538.    In 
De  La  Croix  v.  Chamberlain,  it  was  held,  that  "  a  question  of  dis- 
puted boundary  between  two  sovereigns,  independent  nations,  is  in- 
deed more  properly  a  subject  for  diplomatic  discussion  and  of  treaty, 
than  of  judicial  investigation.     If  the  United  States  and  Spain  had 
settled  this  dispute  by  treaty,  before  the   United  States  extinguished 
the  claim  of  Spain  to  the  Floridas,  the  boundary  fixed  by  such  treaty 
would  have  concluded  all  parties.     12  Wheat.  600.     Accordingly,  in 
Harcourt  v.  Gailliard,  which  arose  on  a  British  grant,  made  in  1777, 
the  court  decided  the  case  by  reference  to  the  treaty  of  1763,  the  acts 
of  the  king  before  the  Revolution,  the  effect  of  the  declaration  of  inde- 
pendence, and  treaty  of  peace  in  1783,  in  order  to  ascertain  the  orig- 
inal boundary  between  Florida  and  Georgia;  on  which  the  whole 
case  turned.     12  Wheat  524.     In   Henderson   v.   Poindexter,  the 
same  point  arose,  and  the  same  course  was  taken;  the  treaty  of 
boundary  with  Spain,  in  1795,  was  also  considered  by  the  court,  as 
well  as  the  cession  by  Georgia  to  the  United  States  in  1802, 
and  the  various  acts  of  congress  on  the  *  subject    12  Wheat  [  •  746  ] 
530,  534,  &c     In  Patterson  v.  Jenks,  the  title  depended  on 
the  boundary  between  Georgia  and  the  Cherokees;   and  the  only 
question  was,  as  to  the  territorial  limits  of  the  State,  according 
to  the  treaties  with  them  and  that  State,  and  the  court  defined 
vol.  xn.  77 
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and  decided  accordingly.  2  Pet  225-7,  &c.  So  they  had  previ- 
ously done  in  various  cases,  arising  on  the  boundary  between  North 
Carolina  and  the  Cherokees.  1  Wheat  155 ;  2  Wheat  25 ;  9  Wheat 
673  ;  11  Wheat  380.  In  Foster  and  Blam  v.  Neilson,  two  questions 
arose  :  1.  On  the  boundary  of  the  treaty  of  1803,1  ceding  Louisiana 
to  the  United  States,  as  it  was  before  the  cession  of  the  Floridas  by 
Spain,  by  the  treaty  of  1819.2  2.  The  construction  of  the  eighth 
article  of  that  treaty.  Both  claimed  the  territory  lying  north  of  a 
line  drawn  east  from  the  Iberville,  and  extending  from  the  Missis* 
sippi  to  the  Perdido.  The  title  to  the  land  claimed  by  the  parties 
depended  on  the  right  of  Spain  to  grant  lands  within  the  disputed 
territory,  at  the  date  of  the  Spanish  grant  to  the  plaintiff,  in  1804. 
He  claimed  under  it,  as  being  then  within  the  territory  of  Spain ; 
and  confirmed  absolutely  by  the  treaty  of  cession.  The  defendant 
rested  on  his  possession.  On  the  first  question,  the  court  held,  that 
so  long  as  the  United  States  contested  the  boundary,  it  was  to  be 
settled  by  the  two  governments,  and  not  by  the  court ;  but  if  the 
boundary  had  been  settled  between  France,  while  she  held  Louisiana, 
and  Spain,  while  she  held  Florida,  or  the  United  States  and  Spain 
had  agreed  on  the  boundary  after  1803,  then  the  cdurt  could  decide 
it  as  a  matter  bearing  directly  on  the  title  of  the  plaintiff.  On  the 
second  question,  they  held  that  as  the  government  had  up  to  that 
time  construed  the  eighth  article  of  the  treaty  of  1819,  to  be  a  mere 
stipulation  for  the  future  confirmation  of  previous  grants  by  Spain, 
to  be  made  by  some  legislative  act,  and  not  a  present  confirmation, 
absolute  and  final  by  the  mere  force  of  the  treaty  itself,  as  a  supreme 
law  of  the  land,  the  court  was  bound  not  to  give  a  different  con- 
struction. On  that  construction,  the  question  was,  by  whom  the  con- 
firmation should  be  made ;  the  court  held  the  words  of  the  treaty  to 
be  the  language  of  contract,  to  be  executed  by  an  act  of  the  legisla- 
ture, of  course  by  political  power ;  to  be  exercised  by  the  congress  at 
.  its  discretion ;  on  which  the  court  could  not  act  But  the  court 
distinctly  recognized  the  distinction  between  an  executory  treaty,  as 
a  mere  contract  between  nations,  to  be  carried  into  execution  by  the 
sovereign  power  of  the  respective  parties,  and  an  executed  treaty, 

effecting  of  itself  the  object  to  be  accomplished,  and  defined 
[  *  747  ]  the  line  *  between  them  thus :  "  Our  constitution  declares 

a  treaty  to  be  the  law  of  the  land.  It  is  consequently  to  be 
regarded  in  courts  of  justice,  as  equivalent  to  an  act  of  the  legisla- 
ture, whenever  it  operates  of  itself  without  the  aid  of  any  legislative 
provision.    But  when  the  terms  of  the. stipulation  import  a  contract; 

1  8  Stats,  at  Large,  200.  sIh.  2»& 
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when  either  of  the  parties  stipulate  to  perform  a  particular  act,  the 
treaty  addresses  itself  to  the  political,  not  to  the  judicial  department} 
and  the  legislature  must  execute  the  contract,  before  it  can  become 
a  rule  for  the  court1'  Adopting  the  construction  given  by  congress, 
and  the  boundary  being  disputed  in  1804,  when  the  grant  was  made, 
the  court  considered  both  to  be  political  questions,  and  held  them  not 
to  be  cognizable  by  judicial  power.  2  Pet  253,  299,  306,  309,  314. 
315.  All  the  principles  laid  down  in  this  case,  were  fully  considered 
and  affirmed  in  the  United  States  v.  Arredondo,  which  arose  under 
an  act  of  congress,  submitting  to  this  court  the  final  decision  of  con- 
troversies between  the  United  States  and  all  persons  claiming  lands 
in  Florida  under  grants,  &c.,  by  Spain,  and  prescribing  the  rules  for 
its  decision,  among  which  was  the  "  stipulations  of  any  treaty,"  &c. 
Thus  acting  under  the  authority  delegated  by  congress,  the  court 
held  that  the  construction  of  the  eighth  article  of  the  treaty  of  1819,  by 
its  submission  to  judicial  power,  became  a  judicial  question,  and  on 
the  fullest  consideration,  held,  that  it  operated  as  a  perfect,  present, 
and  absolute  confirmation  of  all  the  grants  which  come  within  its 
provision.  That  no  act  of  the  political  department  remained  to  be 
done ;  that  it  was  an  executed  treaty,  the  law  of  the  land,  and  a 
rule  for  the  court.  6  Pet.  710,  735,  741,  742,  743.  In  the  United 
States  v.  Percheman,  the  court,  on  considering  the  necessary  effect 
of  this  construction,  repudiated  that  which  had  been  given  in  Foster 
and  Elam  v.  Neilson,  7  Pet  89.  In  the  numerous  cases  which  have 
arisen  since,  the  treaty  has  been  taken  to  be  an  executed  one,  & 
rule  of  title  and  property,  and  all  questions  arising  under  it  to  be 
judicial ;  and  congress  has  confirmed  the  action  of  the  court  when- 
ever necessary.  In  New  Jersey  v.  New  York,  the  court  were  unani- 
mous in  considering  the  disputed  boundary  between  these  States  to 
be  within  their  original  jurisdiction,  and  reaffirming  the  jurisdiction 
of  the  circuit  courts,  in  cases  between  parties  claiming  lands  under 
grants  from  different  States ;  the  only  difference  of  opinion  was  on 
one  point,  suggested  by  one  of  the  judges,  whether,  as  New  York 
had  not  appeared,  the  court  could  award  compulsory  process,  or  pro- 
ceed ex  parte ;  a  point  which  does  not  arise  in  this  cause, 
and  need  *  not  to  be  considered  in  its  present  stage ;  as  [  *  748  ] 
Massachusetts  has  appeared  and  plead  to  the  merits  of  the 
bill. 

If  judicial  authority  is  competent  to  settle  what  is  the  line  be- 
ween  judicial  and  political  power  and  questions,  it  appears  from  this 
view  of  the  law,  as  administered  in  England  and  the  courts  of  the 
United  States,  to  have  been  done  without  any  one  decision  to  the 
contrary,  from  the  time  of  Edward  the  Third.     The  statute  referred 
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to,  operated,  like  our  constitution,  to  make  all  questions  judicial, 
which  were  submitted  to  judicial  power  by  the  parliament  of  Eng- 
land, the  people  or  legislature  of  these  States,  or  congress ;  and  when 
this  has  been  done  by  the  constitution,  in  reference  to  disputed 
boundaries,  it  will  be  a  dead  letter  if  we  did  not  exercise  it  now,  as 
this  court  has  done  in  the  cases  referred  to. 

The  course  of  the  argument  made  it  necessary  for  the  court  to 
pursue  that  which  has  been  taken.  Having  disposed  of  the  leading 
objection  to  jurisdiction,  we  will  examine  the  others. 

It  has  been  argued  by  the  defendant's  counsel,  that  by  the  declara- 
tion of  independence,  Massachusetts  became  a  sovereign  State  over 
all  the  territory  in  her  possession,  which  she  claimed  by  charter  or 
agreement,  in  the  enjoyment  of  which  she  cannot  be  disturbed. 

To  this  objection  there  are  two  obvious  answers:  1.  By  the 
third  article  of  confederation,  the  States  entered  into  a  mutual  league 
for  the  defence  of  their  sovereignty,  their  mutual  and  general  welfare; 
being  thus  allies  in  the  war  of  the  Revolution,  a  settled  principle  of  the 
law  of  nations,  as  laid  down  by  this  court,  prevented  one  from  mak- 
ing any  acquisition  at  the  expense  of  the  other.  12  Wheat.  525-6. 
This  alliance  continued,  in  war  and  peace,  till  1788;  when,  2. 
Massachusetts  surrendered  the  right  to  judge  of  her  own  boundary, 
and  submitted  the  power  of  deciding  a  controversy  concerning  it  to 
this  court.    6  Wheat  378,  380,  39a 

It  is  said  that  the  people  inhabiting  the  disputed  territory  ought 
to  be  made  parties,  as  their  rights  are  affected.  It  might,  with  .the 
same  reason,  be  objected  that  a  treaty  or  compact  settling  boundary 
required  the  assent  of  the  people  to  make  it  valid,  and  that  a  decree 
under  the  ninth  article  of  confederation  was  void,  as  the  authority 
to  make  it  was  derived  from  the  legislative  power  only.  The  same 
objection  was  overruled  in  Penn  v.  Baltimore,  1  Ves.  444 ;  and  in 
Poole  v.  Fleeger,  11  Pet.  185,  this  court  declared  that  an  agreement 
between  States,  consented  to  by  congress,  bound  the  citizens  of  each 
State.  There  are  two  principles  of  the  law  of  nations,  which 
[  *  749  ]  would  protect  them  in  *  their  property :  1.  That  grants  by 
a  government,  de  facto,  of  parts  of  a  disputed  territory  in  its 
possession,  are  valid  against  the  State  which  had  the  right.  12 
Wheat.  600-1.  2.  That  when  a  territory  is  acquired  by  treaty, 
cession,  or  even  conquest,  the  rights  of  the  inhabitants  to  property 
are  respected  and  sacred.  8  Wheat  589 ;  12  Wheat  535 ;  6  Pet 
712;  7  Pet  867;  8  Pet  445;  9  Pet  133;  10  Pet  330,  718,  &c 

It  has  been  contended  that  this  court  cannot  proceed  in  this  cause, 
without  some  process  and  rule  of  decision  prescribed  appropriate  to 
the  case ;  but  no  question  on  process  can  arise  on  these  pleadings ; 
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none  is  now  necessary,  as  the  defendant  has  appeared  and  plead, 
which  plea  in  itself  makes  the  first  point  in  the  cause,  without  any 
additional  proceeding ;  that  is,  whether  the  plea  shall  be  allowed  if 
sufficient  in  law  to  bar  the  complaint,  or  be  overruled,  as  not  being  a 
bar  in  law,  though  true  in  fact.  In  this  state  of  the  case,  it  is  that 
of  The  Nabob  v.  The  East  India  Company,  1  Ves.  371,  where  the 
plea  was  overruled  on  that  ground,  whereby  the  defendant  was  put 
to  an  answer,  assigning  additional  grounds  to  sustain  a  motion  to 
dismiss ;  or  if  the  plea  is  allowed,  the  defendant  must  next  prove  the 
truth  of  the  matters  set  up.  When  that  is  done,  the  court  must  de- 
cide according  to  the  law  of  equity,  1  Ves.  Sr.  446,  203,  whether 
the  agreement  plead  shall  settle,  or  leave  the  boundary  open  to  a 
settlement  by  our  judgment,  according  to  the  law  of  nations,  the 
charters  from  the  crown  under  which  both  parties  claim,  as  in  5 
Wheat  375 ;  by  the  law  of  prescription,  as  claimed  by  the  defend* 
ant,  on  the  same  principles  which  have  been  rules  for  the  action  of 
this  court  in  the  case.     1  Ves.  Sr.  453 ;  9  Pet  760. 

It  is  further  objected  that  though  the  court  may  render,  they  can- 
not execute  a  decree  without  an  act  of  congress  in  aid. 

In  testing  this  objection  by  the  common  law,  there  can  be  no  diffi- 
culty in  decreeing,  as  in  Penn  v.  Baltimore,  1  Ves.  444,  mutatis  mu* 
tandis.  That  the  agreement  is  valid,  and  binding  between  the  parties ; 
appointing  commissioners  to  ascertain  and  mark  the  line  therein  desig- 
nated ;  order  their  proceedings  to  be  returned  to  the  court ;  3  DaU. 
412,  note ;  decree  that  the  parties  should  quietly  hold  according  to 
the  articles ;  that  the  citizens  on  each  side  of  the  line  should  be  bound 
thereby,  so  far  and  no  further  than  the  States  could  bind  them  by  a 
compact,  with  the  assent  of  congress,  11  Pet  209 ;  1  Ves.  Sr.  455  ; 
3  Ves.  Sr.,  supplement  by  Belt  195,  197.  Or  if  any  difficulty 
should  occur,  do  as  declared  in  1  Ves.  Sr. ;  if  the  parties 
want  *  any  thing  more  to  be  done,  they  must  resort  to  [*750] 
another  jurisdiction,  which  is  appropriate  to  the  cause  of 
complaint,  as  the  king's  bench,  or  the  king  in  council.  Vide  United 
States  v.  Peters,  5  Cranch,  115,  135,  case  of  Olmstead ;  make  the 
decree  without  prejudice  to  the  United  States,  or  any  persons  whom 
the  parties  could  not  bind.  And  in  case  any  person  should  obstruct 
the  execution  of  the  agreement,  the  party  to  be  at  liberty,  from  time 
to  time,  to  apply  to  the  court  1  Ves.  Jr.  454 ;  3  Ves.  Jr.  195,  196, 
Or,  as  the  only  question  is  one  of  jurisdiction,  which  the  court  will 
not  divide,  they  will  retain  the  bill,  and  direct  the  parties  to  a  forum 
proper  to  decide  collateral  questions.  1  Ves.  Sr.  204,  205 ;  2  Ves. 
Sr.  356,  357 ;  1  Ves.  Sr.  454 ;  5  Cranch,  115,  136.  On  the  other 
hand,  should  the  agreement  not  be  held  binding,  the  court  will  de- 
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cree  the  boundary  to  be  ascertained  agreeably  to  the  charters,  accord* 
ing  to  the  altered  circumstances  of  the  case ;  by  which  the  boundary 
being  established,  the  rights  of  the  parties,  will  be  adjudicated,  and 
the  party  in  whom  it  is  adjudged  may  enforce  it  by  the  process  ap- 
propriate to  the  case,  civilly  or  criminally,  according  to  the  laws  of 
the  State,  in  which  the  act  which  violates  the  right  is  committed. 
In  ordinary  cases  of  boundary,  the  functions  of  a  oourt  of  equity  con- 
sist in  settling  it  by  a  final  decree,  defining  and  confirming  it  when 
run.  Exceptions,  as  they  arise,  must  be  acted  on  according  to  the 
circumstances. 

In  England,  right  will  be  administered  to  a  subject  against  the 
king,  as  a  matter  of  grace;  but  hot  upon  compulsion,  not  by  writ, 
but  petition  to  the  chancellor,  1  BL  Com.  343 ;  for  no  writ  or  proc- 
ess can  issue  against  the  king,  for  the  plain  reason  given  in  4  Co.  55, 
a. ;  7  Com.  Dig.,  by  Day,  83 ;  Prerog.  D.  78 ;  3  BL  Com.  255 ;  « that 
the  king  cannot  command  himself."  No  execution  goes  out  on  a 
judgment  or  decree  against  him,  on  a  monstrans  de  droit  or  petition 
of  right,  or  traverse  of  an  inquisition  which  had  been  taken  in  his 
favor,  for  this  reason,  that  as  the  law  gives  him  a  prerogative  for  the 
benefit  of  his  subjects,  1  BL  Com.  255,  he  is  presumed  never  to  do  a 
wrong,  or  refuse  a  right  to  a  subject ;  he  is  presumed  to  have  done 
the  thing  decreed,  by  decreeing  in  his  courts  that  it  shall  be  done ; 
such  decree  is  executed  by  the  law  as  soon  as  it  is  rendered ;  and 
though  process  iB  made  out  to  make  the  record  complete,  it  is 
never  taken  from  the  office.  Co.  Ent  196 ;  9  Co.  98,  a. ;  7  D.  C.  D. 
83.  The  party  in  whose  favor  a  decree  is  made  for  removing  the 
lands  of  the  king  from  the  possession  of  a  subject,  or  declaring  a 
seizure  unlawful,  and  awarding  a  writ  de  libertate,  is,  to 
[  *  751  ]  instantly  deemed  to  be  in  actual  *  possession  'thereof ;  so 
that  a  feoffment,  with  livery  of  seisin,  made  before  it  is 
actually  taken,  is  as  valid  as  if  made  afterwards.  Cro.  E.  523 ;  S. 
P.  463. 

The  same  principle  was  adopted  by  the  eminent  jurists  of  the 
Revolution,  in  the  ninth  article  of  the  confederation,  declaring  that 
the  sentence  of  the  court  in  the  cases  provided  for,  should  be  final  and 
conclusive,  and  with  the  other  proceedings  in  the  case,  be  transmitted 
to  congress,  and  lodged  among  their  acts,  for  the  security  of  the  par* 
ties  concerned,  nothing  further  being  deemed  necessary.  The  adop- 
tion of  this  principle  was  indeed  a  necessary  effect  of  the  Revolution, 
which  devolved  on  each  State  the  prerogative  of  the  king  as  he  had 
held  it  in  the  colonies ;  4  Wheat  651 ;  8  Wheat  584,  588 ;  and  now 
holds  it  within  the  realm  of  England,  subject  to  the  presumptions 
attached  to  it  by  the  common  law,  which  gave,  and  by  which  it  must 
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be  exercised.  This  court  cannot  presume  that  any  State  which  holds 
prerogative  rights  for  the  good  of  its  citizens,  and  by  the  constitution 
has  agreed  that  those  of  any  other  State  shall  enjoy  rights,  privileges, 
and  immunities  in  each,  as  its  own  do,  would  either  do  wrong,  or 
deny  right  to  a  sister  State  or  its  citizens,  or  refuse  to  submit  to  those 
decrees  of  this  court,  rendered  pursuant  to  its  own  delegated  author- 
ity ;  when  in  a  monarchy,  its  fundamental  law  declares  that  such  de- 
cree executes  itsel£  When,  too,  the  highest  courts  of  a  kingdom 
have  most  solemnly  declared  that  when  the  king  is  a  trustee,  a  court 
of  chancery  will  enforce  the  execution  of  a  trust  by  a  royal  trustee ;  1 
Ves:  Sr.  453 ;  and  that  when  a  foreign  king  is  a  plaintiff,  in  a  court 
of  equity,  it  can  do  complete  justice ;  impose  any  terms  it  thinks 
proper ;  has  him  in  its  power,  and  completely  under  its  control  and 
jurisdiction ;  2  Bligh.  P.  C.  57 ;  we  ought  not  to  doubt  as  to  the 
course  of  a  State  of  this  Union,  as  a  contrary  one  would  endanger 
its  peace,  if  not  its  existence.  In  the  case  of  Olmstead,  this  court 
expressed  its- opinion  that  if  state  legislatures  may  annul  the  judg- 
ments of  the  courts  of  the  United  States,  and  the  rights  thereby  ac- 
quired, the  constitution  becomes  a  solemn  mockery,  and  the  nation 
is  deprived  of  the  means  of  enforcing  its  laws  by  its  own  tribunal. 
So  fatal  a  result  must  be  deprecated  by  all,  and  the  people  of  every 
State  must  feel  a  deep  interest  in  resisting  principles  so  destructive 
of  the  Union,  and  in  averting  consequences  so  fatal  to  themselves. 
6  Pet  115, 135. 

The  motion  of  the  defendant  is,  therefore,  overruled. 

•  Taney,  C.  X,  dissenting:  —  [  *  752  ] 

I  dissent  from  the  opinion  of  the  court  upon  the  motion 
to  dismiss  the  bill.  It  has,  I  find,  been  the  uniform  practice  in  this 
court,  for  the  justices  who  differed  from  the  court  on  constitutional 
questions,  to  express  their  dissent.  In  conformity  to  this  usage  I 
proceed  to  state  briefly  the  principle  on  which  I  differ,  but  do  not,  in 
this  stage  of  the  proceedings,  think  it  necessary  to  enter  fully  into  the 
reasoning  upon  which  my  opinion  is  founded.  The  final  hearing  of 
the  case,  when  all  the  facts  are  before  the  court,  would  be  a  more  fit 
occasion  for  examining  various  points  stated  in  the  opinion  of  the 
court,  in  which  I  do  not  concur. 

I  do  not  doubt  the  power  of  this  court  to  hear  and  determine  a 
controversy  between  States,  or  between  individuals,  in  relation  to  the 
boundaries  of  the  States,  where  the  suit  is  brought  to  try  a  right  of 
property  in  the  soil,  or  any  other  right  which  is  properly  the  subject 
of  judicial  cognizance  and  decision,  and  which  depends  upon  the 
true  boundary  line. 
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But  the  powers  given  to  the  courts  of  the  United  States  by  the 
constitution  are  judicial  powers,  and  extend  to  those  subjects  only 
which  are  judicial  in  their  character,  and  not  to  those  which  are  po- 
litical. And  whether  the  suit  is  between  States,  or  between  individ- 
uals, the  matter  sued  for  must  be  one  which  is  properly  the  subject 
of  judicial  cognizance  and  control,  in  order  to  give  jurisdiction  to  the 
court  to  try  and  decide  the  rights  of  the  parties  to  the  suit 

The  object  of  the  bill  filed  by  Rhode  Island,  as  stated  in  the  prayer, 
is  as  follows :  That  the  northern  boundary  line  between  your  com- 
plainants and  the  State  of  Massachusetts  may,  by  the  order  and 
decree  of  this  honorable  court,  be  ascertained  and  established,  and 
that  the  rights  of  jurisdiction  and  sovereignty  of  your  complainants 
to  the  whole  tract  of  land,  with  the  appurtenances  mentioned,  de- 
scribed, and  granted,  in  and  by  the  said  charter  or  letters-patent  to 
the  said  colony  of  Rhode  Island  and  Providence  Plantations,  herein- 
before set  forth,  and  running  on  the  north,  an  east  and  west  line 
drawn  three  miles  south  of  the  waters  of  said  Charles  River,  or  of 
any  or  every  part  thereof,  may  be  restored  and  confirmed  to  your 
complainants,  and  your  complainants  may  be  quieted  in  the  full  and 
free  enjoyment  of  her  jurisdiction  and  sovereignty  over  the  same ;  and 
the  title,  jurisdiction,  and  sovereignty  of  the  said  State  of  Rhode 
Island  and  Providence  Plantations,  over  the  same,  be  confirmed  and 
established  by  the  decree  of  this  honorable  court ;  and  that 
[  *  753  ]  your  *  complainants  may  have  such  other  and  further  relief 
in  the  premises  as  to  this  honorable  court  shall  seem  meet, 
and  consistent  with  equity  and  good  conscience. 

It  appears  from  this  statement  of  the  object  of  the  bill,  that  Rhode 
Island  claims  no  right  of  property  in  the  soil  of  the  territory  in  con- 
troversy. The  title  to  the  land  is  not  in  dispute  between  her  and 
Massachusetts.  The  subject-matter  which  Rhode  Island  seeks  to 
recover  from  Massachusetts  in  this  suit  is  u  sovereignty  and  jurisdic- 
tion," up  to  the  boundary  line  described  in  her  bill.  And  she  desires 
to  establish  this  line  as  the  true  boundary  between  the  States,  for  the 
purpose  of  showing  that  she  is  entitled  to  recover  from  Massachusetts 
the  sovereignty  and  jurisdiction  which  Massachusetts  now  holds  over 
the  territory  in  question.  Sovereignty  and  jurisdiction  are  not  mat- 
ters of  property,  for  the  allegiance  in  the  disputed  territory  cannot  be 
a  matter  of  property.  Rhode  Island,  therefore,  sues  for  political 
rights.  They  are  the  only  matters  in  controversy,  and  the  only  things 
to  be  recovered ;  and  if  she  succeeds  in  this  suit,  she  will  recover  po- 
litical rights  over  the  territory  in  question,  which  are  now  withheld 
from  her  by  Massachusetts. 

Contests  for  rights  of  sovereignty  and  jurisdiction  between  States 
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over  any  particular  territory,  are  not,  in  my  judgment,  the  subjects 
of  judicial  cognizance  and  control,  to  be  recovered  and  enforced  in  an 
ordinary  suit,  and  are,  therefore,  not  within  the  grant  of  judicial 
power  contained  in  the  constitution. 

In  the  case  of  New  York  v.  Connecticut,  4  DalL  4,  in  the  note, 
Chief  Justice  Ellsworth  says :  "  To  have  the  benefit  of  the  agreement 
between  the  States,  the  defendants  below,  who  are  the  settlers  of 
New  York,  must  apply  to  a  court  of  equity,  as  well  as  the  State  her- 
self;  but  in  no  case  can  a  specific  performance  be  decreed,  unless 
there  is  a  substantial  right  of  soil,  not  a  mere  right  of  political  juris- 
diction to  be  protected  and  enforced." 

In  the  case  of  the  Cherokee  Nation  0.  The  State  of  Georgia,  5 
Pet  20,  Chief  Justice  Marshall,  in  delivering  the  opinion  of  the  court, 
said :  "  That  part  of  the  bill  which  respects  the  land  occupied  by  the 
Indians,  and  prays  the  aid  of  the  court  to  protect  their  possession, 
may  be  more  doubtful.  The  mere  question  of  right  might,  perhaps, 
be  decided  by  this  court  in  a  proper  case,  with  proper  parties.  But 
the  court  is  asked  to  do  more  than  to  decide  on  the  title.  The  bill 
requires  us  to  control  the  legislation  of  Georgia,  and  to  restrain  the 
exertion  of  its  physical  force.  The  propriety  of  such  an 
•  interposition  by  the  court  may  be  well  questioned.  It  [  *  754  ] 
savors  too  much  of  the  exercise  of  political  power  to  be 
within  the  proper  province  of  the  judicial  department.  But  the 
opinion  on  the  point  respecting  parties  makes  it  unnecessary  to  de- 
cide this  question." 

In  the  case  before  the  court  we  are  called  on  to  protect  and  enforce 
the  u  mere  political  jurisdiction  "  of  Rhode  Island ;  and  the  bill  of  the 
complainant,  in  effect,  asks  us  to  "  control  the  legislature  of  Massa- 
chusetts, and  to  restrain  the  exercise  of  its  physical  force  "  within  the 
disputed  territory.  According  to  the  opinions  above  referred  to,  these 
questions  do  not  belong  to  the  judicial  department  This  construc- 
tion of  the  constitution  is,  in  my  judgment,  the  true  one,  and  I  there- 
fore think  the  proceedings  in  this  case  ought  to  be  dismissed  for  want 
of  jurisdiction.  » 

Barbour,  J.,  said  that  be  concurred  in  the  result  of  the  opinion  in 
this  case.  That  this  court  had  jurisdiction  to  settle  the  disputed 
boundary  between  the  two  States  litigant  before  it  But  he  wished 
to  be  understood  as  not  adopting  all  the  reasoning  by  which  the  court 
had  arrived  at  its  conclusion. 

Story,  J.,  did  not  sit  in  this  case. 

19  H.  393. 
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On  consideration  of  the  motion  made  by  Mr.  Webster  on  a  priot 
day  of  the  present  term  of  this  court!  to  wit,  on  Monday,  the  15tb 
day  of  January,  a.  d.  1838,  to  dismiss  the  complainant's  bill  filed  in 
this  case  for  want  of  jurisdiction,  and  of  the  arguments  of  counsel 
thereupon  had,  as  well  in  support  of,  as  against  the  said  motion,  it 
is  now  here  ordered  and  adjudged  by  this  court  that  the  said  motion 
be,  and  the  same  is  hereby  overruled. 

[  *  756  ]  *  Mr.  Webster,  in  behalf  of  the  State  of  Massachusetts, 
as  her  attorney  and  counsel  in  court,  moved  the  court  for 
leave  to  withdraw  the  plea  filed  in  this  case,  on  the  part  of  the  State 
of  Massachusetts ;  and  also  the  appearance  which  has  been  entered 
in  this  court,  for  the  said  State. 

Mr.  Hazard,  counsel  for  the  State  of  Rhode  Island,  moved  the 
court  for  leave  to  withdraw  the  general  replication  to  the  defendant's 
plea,  in  bar  and  answer;  and  to  amend  the  original  bilL 

[  *  759  ]       *  Thompson,  J.,  delivered  the  opinion  of  the  court 

A  motion  has  been  made  on  the  part  of  the  State  of 
Massachusetts,  for  leave  to  withdraw  the  plea  filed  on  the  part  of 
that  State ;  and  also  to  withdraw  the  appearance  heretofore  entered 
for  the  State. 

A  motion  has  also  been  made  on  the  part  of  Rhode  Island, 
for  leave  to  withdraw  the  general  replication  to  the  defendant's 
answer  and  plea  in  bar;  and  to  amend  the  original  bill  filed  in 
this  case. 

The  motion  on  the  part  of  the  State  of  Massachusetts,  to  with* 
draw  the  appearance  heretofore  entered,  seems  to  be  founded  on  what 
is  supposed  to  have  fallen  from  the  court  at  the  present  term,  in  the 
opinion  delivered  upon  the  question  of  jurisdiction  in  this  case*  It 
is  thought  that  opinion  is  open  to  the  inference  that  jurisdiction  is 
assumed,  in  consequence  of  the  defendant's  having  appeared  in  the 
cause.  We  did  not  mean  to  put  the  jurisdiction  of  the  court  upon 
that  ground.  It  was  only  intended  to  say,  that  the  appearance  of 
the  State  superseded  the  necessity  of  considering  the  question  whether 
any  and  what  coarse  would  have  been  adopted  by  the  court,  if  the 
State  had  not  appeared.  We  certainly  did  not  mean  to  be  under* 
stood,  that  the  State  had  concluded  herself  on  the  ground  that  she 
had  voluntarily  appeared ;  or  that,  if  she  had  not,  we  could  not  have 
assumed  jurisdiction  of  the  case.  But  being  satisfied  that  we  had 
jurisdiction  of  the  subject-matter  of  the  bill,  so  far  at  least  as  re- 
spected the  question  of  boundary,  all  inquiry  as  to  the  mode  and 
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manner  in  which  the  State  was  to  be  brought  into  copt,  or  what 
would  be  the  course  of  proceeding  if  the  State  declined  to  appear, 
became  entirely  unnecessary.  But  as  the  question  is  now  brought 
directly  before  us,  it  becomes  necessary  to  dispose  of  it  We  think, 
however,  that  the  course  of  decisions  in  this  court,  does  not  leave  us 
at  liberty  to  consider  this  an  open  question. 

In  the  case  of  the  State  of  New  Jersey  t>.  The  State  of  New  York, 
5  Pet.  287,  this  question  was  very  fully  examined  by  the  court,  and 
the  course  of  practice  considered  as  settled  by  the  former  decisions 
of  the  court,  both  before  and  after  the  amendment  of  the  constitu- 
tion ;  which  declared  that  the  judicial  power  of  the  United  States 
shall  not  extend  to  any  suit  in  law  or  equity,  commenced  or  prose- 
cuted against  a  State  by  citizens  of  another  State,  or  sub* 
jects  of  any  *  foreign  state.  This  amendment  did  not  [  #  760  ] 
affect  suits  by  a  State  against  another  State ;  and  the  mode 
of  proceeding  in  such  suits,  was  not  at  all  affected  by  that  amend- 
ment. 

We  do  not  propose  to  enter  into  this  question  any  further  than 
briefly  to  notice  what  the  court  has  already  decided  upon  the  prac- 
tice in  this  respect.  These  cases  were  reviewed  in  the  case  referred 
to,  of  New  Jersey  v.  New  York ;  and  the  practice  found  to  have 
been  established  by  former  decisions  of  the  court,  as  far  as  it  went, 
was  adopted.  And  the  court  went  a  step  further,  and  declared  what 
would  be  the  course  of  proceeding  in  a  stage  of  the  cause,  beyond 
which  former  decisions  had  not  found  it  necessary  to  prescribe  such 
course. 

The  court,  in  the  case  of  New  Jersey  v.  New  York,  5  Pet.  287,  com- 
mence the  opinion  by  saying :  "  This  is  a  bill  filed  for  the  purpose  of 
ascertaining  and  settling  the  boundary  between  the  two  States."  And 
this  is  precisely  the  question  presented  in  the  bill  now  before  us. 
And  it  is  added,  that  congress  has  passed  no  act  for  the  special  pur- 
pose of  prescribing  the  mode  of  proceeding  in  suits  instituted  against 
a  State. 

The  precise  question  was,  therefore,  presented,  whether  the  ex* 
isting  legislation  of  congress  was  sufficient  to  enable  the  court  to 
proceed  in  such  a  case,  without  any  special  legislation  for  that  pur- 
pose. And  the  court  observed,  that  at  a  very  early  period  of  our 
judicial  history,  suits  were  instituted  in  this  court  against  States ; 
and  the  questions  concerning  its  jurisdiction  were  necessarily  con- 
sidered. 

An  examination  of  the  acts  of  congress,  in  relation  to  process  and 
proceedings,  and  the  power  of  the  court  to  make  and  establish  all 
necessary  rules  for  conducting  business  in  the  courts,  is  gone  into| 
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and  considered  sufficient  to  authorize  process  and  proceedings  against 
a  State ;  and  the  court  adopted  the  practice  prescribed  in  the  case  of 
Grayson  v.  The  Commonwealth  of  Virginia,  3  DalL  320,  that  when 
process  in  common  law  or  in  equity  shall  issue  against  a  State,  it 
shall  be  served  on  the  governor,  or  chief  executive  magistrate,  and 
the  attorney-general  of  the  State.  The  court,  in  that  case,  declined 
issuing  a  distringas,  to  compel  the  appearance  of  the  State ;  and  or- 
dered, as  a  general  rule,  that  if  the  defendant,  on  service  of  the  sub- 
poena, shall  not  appear  at  the  return  day  therein,  the  complainant 
shall  be  at  liberty  to  proceed  ex  parte.  And  the  course  of  practice 
has  since  been  to  proceed  ex  parte,  if  the  State  does  not 
[  *  761  ]  appear.  *  And  accordingly,  in  several  cases,  on  the  return 
of  the  process,  orders  have  been  entered,  that  unless  the 
State  appear  by  a  given  day,  judgment  by  default  will  be  entered. 
And  further  proceedings  have  been  had  in  the  causes.  In  the  case 
of  Chisholtn's  Executors  v.  The  State  of  Georgia,  2  DalL  419,  judg- 
ment by  default  was  entered,  and  a  writ  of  inquiry  awarded  in  Feb- 
ruary term,  1794.  But  the  amendment  of  the  constitution  prevented 
its  being  executed.  And  in  other  cases,  commissions  have  been  taken 
out  for  the  examination  of  witnesses.  By  such  proceedings,  there- 
fore, showing  progressive  stages  in  cases  towards  a  final  hearing,  and 
in  accordance  with  this  course  of  practice,  the  court,  in  the  case  of 
New  Jersey  v.  New  York,  adopted  the  course  prescribed  by  the  gen- 
eral order  made  in  the  case  of  Grayson  v.  The  Commonwealth  of 
Virginia,  3  DalL  320 ;  and,  entered  a  rule  that  the  subpoena  having 
been  returned,  executed  sixty  days  before  the  return  day  thereof,  and 
the  defendant  having  failed  to  appear,  it  is  decreed  and  ordered,  that 
the  complainant  be  at  liberty  to  proceed  ex  parte ;  and  that,  unless 
the  defendant,  on  being  served  with  a  copy  of  this  decree,  shall  appear 
and  answer  the  bill  of  the  complainant,  the  court  will  proceed  to  hear 
the  cause  on  the  part  of  the  complainant,  and  decree  on  the  matter 
of  the  said  bilL 

So  that  the  practice  seems  to  be  well  settled,  that  in  suits  against 
a  State,  if  the  State  shall  refuse  or  neglect  to  appear,  upon  due  ser- 
vice of  process,  no  coercive  measures  will  be  taken  to  compel  appear- 
ance ;  but  the  complainant,  or  plaintiff,  will  be  allowed  to  proceed 
ex  parte. 

If,  upon  this  view  of  the  case,  the  counsel  for  the  State  of  Massa- 
chusetts shall  elect  to  withdraw  the  appearance  heretofore  entered, 
leave  will  accordingly  be  given ;  and  the  State  of  Rhode  Island  may 
proceed  ex  parte.  And  if  the  appearance  is  not  withdrawn,  as  no 
testimony  has  been  taken,  we  shall  allow  the  parties  to  withdraw  or 
amend  the  pleadings,  under  such  order  as  the  court  shall  hereafter 
make. 
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Baldwin,  J.  dissented. 

Story,  J.  did  not  sit  in  this  case. 

On  consideration  of  the  motion  made  by  Mr.  Webster,  on  Satur- 
day, the  24th  of  February,  a.  d.  1838,  for  leave  to  withdraw 
the  *  plea  filed  on  the  part  of  the  defendant,  and  the  appear-  [  *  762  ] 
once  heretofore  entered  for  the  defendant ;  and  also  of  the 
motion  made  by  Mr.  Hazard,  on  the  same  day  of  the  present  term, 
for  leave  to  withdraw  the  general  replication  to  the  defendant's 
answer  and  plea  in  bar,  and  to  amend  the  original  bill  filed  in  this 
case,  and  of  the  arguments  of  counsel  thereupon  had,  as  well  for  the 
complainant  as  for  the  defendant;  it  is  now  here  considered  and 
ordered  by  the  court,  that  if  the  counsel  for  the  State  of  Massa- 
chusetts shall  elect  to  withdraw  the  appearance  heretofore  entered, 
that  leave  be  and  the  same  is  accordingly  hereby  given ;  and  that 
the  State  of  Rhode  Island  may  proceed  ex  parte.  But  that,  if  the 
appearance  be  not  withdrawn,  that  then,  as  no  testimony  has  been 
taken,  the  parties  be  allowed  to  withdraw  or  amend  the  plead- 
ings, under  such  order  as  the  court  shall  hereafter  make  in  th6 
premises. 

12  P.  756;   IS  P  28     HP  210,  353,  6W0;  2  H31»i   4  H.  691 ;   5  H.343;   7   H.I' 
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[The  following  ore  the  documents  referred  to  in  the  opinion  of  the  court,  in  tbc 
ease  of  Livingston  v.  Story,  antt%  456.] 

(A)  Deed  In  the  city  of  New  Orleans,  State  of  Louisiana,  on  this  25th  day  of  July, 
1822,  and  in  the  forty-seventh  year  of  the  Independence  of  the  United  States  of 
America,  before  me,  Hughes  Lavergne,  a  notary  public,  duly  commissioned  and  qualified, 
in  and  for  the  city  and  parish  of  New  Orleans,  residing  therein,  and  in  the  presence 
of  the  subscribing  witnesses  hereinafter  named,  personally  appeared  Edward  Livings- 
ton, of  this  city,  counsellor  at  law,  who  declared  to  have  granted,  bargained,  and  sold, 
and  doth  by  these  presents  grant,  bargain,  and  sell,  with  all  lawful  warranty,  unto  John 
A.  Fort  and  Benjamin  Story  of  this  city,  merchants,  here  present,  and  accepting  all 
that  parcel  of  ground  situated  on  the  batture  of  the  suburb  St  Mary,  between  Com- 
mon and  Qravier  streets,  measuring  eighty-two  feet,  fronting  Common  street  one 
hundred  and  twenty-six  feet,  or  thereabouts ;  fronting  Tchoupitoulas  street  one  hun- 
dred and  forty-six  feet,  or  thereabouts,  fronting  New  Levee  street;  and  bounded  on 
the  other  side  by  the  lot  of  ground  belonging  to  Messrs.  Livermore,  Morse,  and  Miller, 
and  Pierce,  containing  one  hundred  and  twenty  feet,  or  thereabouts,  the  said  parcel 
of  ground  sold,  together  with  the  buildings,  improvements,  and  all  other  appurte- 
nances to  the  same  in  anywise  appertaining  or  belonging,  without  any  exception  or 
reserve,  the  said  purchasers  declaring  that  they  are  perfectly  acquainted  with  this 
premises,  and  do  not  wish  for  any  further  description  of  the  same. 

The  above  described  property  belongs  to  the  said  vendor,  by  virtue  of  the  compro- 
mise entered  into  between  him  and  the  heirs  of  Gravier,  by  act  before  Carlisle  Pol- 
lock, notary  public  of  this  city,  under  date  of  the  3d  of  May,  1818,  and  is  free  of 
mortgage,  as  appears  by  the  recorder's  certificate  delivered  this  day,  and  hereunto 
annexed.  This  sale  is  made  for  and  in  consideration  of  the  sum  of  25,000  dollars, 
which  price  the  said  vendor  acknowledges  to  have  received  from  the  said  purchasers, 
out  of  the  presence  of  the  undersigned  notary  and  witnesses,  renouncing  the  exception 
non  numerata  pecunia,  and  giving  by  these  presents  to  the  said  purchasers  a  full  and 
entire  acquittance  and  discharge  of  the  said  sum  of  25,000  dollars.  In  consequence 
of  which  payment  the  said  vendor  doth  hereby  transfer  and  set  over  unto  the  said  pur- 
chasers all  his  rights  of  property  on  the  above  parcel  of  ground  and  buildings  thereon : 
consenting  that  they  should  take  immediate  possession  of  the  said  premises  now  sold, 
to  have,  hold,  use,  and  dispose  of  the  same  as  fully  belonging  to  them  by  virtue 
thereof. 

This  done  and  passed  in  my  office,  in  the  presence  of  John  Baptiste  Deadlines, 
junior,  and  Charles  Janin,  witnesses,  residing  in  this  city,  who,  together  with  me,  the 
said  notary,  have  signed  this  act,  after  the  same  had  been  fully  read  and  understood. 
The  contracting  parties  having  previously  signed. 
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(B)  Counter-Letter.  Whereas,  the  said  Edward  Livingston,  by  act  before  EL  La- 
vergne,  notary  public,  hath  this  day  sold  and  conveyed  to  said  Fort  and  Story  a  cer- 
tain lot  of  ground  situated  on  the  batture,  in  front  of  the  fauxbourg  St  Mary,  and 
designated  as  lot  No.  1,  on  the  plat  thereof,  deposited  in  the  office  of  the  said  notary, 
together  with  all  the  buildings  and  improvements  thereon,  for  the  sum  of  $25,000,  in 
cash: 

Now,  be  it  known,  and  it  is  the  true  intent  and  meaning  of  the  parties  to  said  deed 
of  sale,  that  if  the  said  Edward  Livingston  shall  pay  and  reimburse  to  said  John  A. 
Fort  and  Benjamin  Story,  the  aforesaid  sum  of  $25,000,  on  or  before  the  1st  day  of 
February,  1823,  then,  and  in  that  case,  the  said  Fort  and  Story  stipulate  and  bind 
themselves  to  reconvey  the  said  property  above  described,  to  said  Edward  Livingston. 
And  in  case  of  non-payment  of  the  said  sum  of  $25,000  on  or  before  the  day  as  abov* 
stipulated,  then  the  said  Fort  and  Story  covenant  and  agree  to  cause  the  said  property 
to  be  sold  at  public  auction,  by  one  of  the  licensed  auctioneers  of  this  city,  after 
twenty  days'  public  notice,  on  the  following  terms,  to  wit :  $25,000  in  cash,  and  the 
residue  in  equal  payments  one  and  two  years ;  the  purchaser  giving  satisfactory  in- 
dorsed notes  and  special  mortgage  on  the  property  until  final  payment  The  said  resi- 
due, after  deducting  the  costs  attending  the  sale,  to  be  delivered  over  to  the  said 
Edward  Livingston. 

And  the  said  Edward  Livingston,  on  his  part,  having  taken  cognizance  of  this 
agreement,  declares  himself  to  be  perfectly  satisfied  and  contented  therewith,  and 
gives  his  full  and  free  assent  to  the  terms  of  sale,  and  all  the  conditions  as  above  stipu- 
lated. 

(C)  Agreement  with  John  Rust  It  is  hereby  agreed  between  Edward  Livingston 
and  John  Rust,  as  follows :  — 

First  That  the  said  John  Rust  engages,  for  the  price  hereinafter  mentioned,  to 
finish  the  sixteen  stores  now  commenced  and  brought  up  to  the  ground  floor,  situated 
at  the  corners  of  Tchoupitoulas,  Levee,  and  Common  streets,  according  to  the  plan 
and  elevation  signed  by  them  and  delivered  to  the  said  Edward  Livingston  ;  except 
that  the  said  stores,  instead  of  three,  are  to  be  only  two  stories  high,  to  be  covered  in 
terras*.  The  whole  to  be  finished  by  the  1st  day  of  November  next,  in  a  workman- 
like manner ;  and  all  the  materials,  except  those  already  provided,  to  be  found  by  the 
said  John  Rust 

And  the  said  Edward  Livingston  agrees  to  pay  to  the  said  John  Rust  $8,000,  in 
weekly  payments  of  $666  each,  during  the  progress  of  the  work. 

And  the  said  John  Rust  declares  that  he  renounces  any  kind  of  claim  or  privilege 
upon  the  said  building  beyond  the  sakl  $8,000  to  be  paid  as  aforesaid. 

Know  all  men  by  these  presents,  that  I,  Edward  Livingston,  for  myself  and  my 
representatives,  do  hereby  transfer  and  assign  the  within  contract  to  John  A.  Fort  and 
Benjamin  Story,  they  complying  with  the  stipulations  on  my  part  therein  contained : 
and  John  Rust,  being  here  present,  consents  to  the  said  transfer,  and  accepts  the  said 
John  A.  Fort  and  B.  Story  in  the  place  of  Edward  Livingston.  Dated  25th  of  July, 
1822. 

I  do  further  agree  to  allow  the  said  weekly  payment  of  $666  to  be'  charged  to  me, 
rendering  myself  responsible  foi  the  proper  employment  thereof,  by  the  said  John 
Rust 

(D)  "  Agreement  between  Edward  Livingston,  and  John  A.  Fort,  and  Benjamin 
Story,  of  the  other  part,  as  follows :  -«- 

"1st  The  sale  of  lot  No.  1,  on  the  batture,  with  the  buildings  thereon,  to  be  post- 
poned until  the  2d  of  June  next 
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**  2d.  On  that  day  it  shall  be  sold  by  McCoy  and  Company,  unless  sooner  redeemed, 
after  being  advertised  in  the  Courier  de  la  Louisiane,  in  French,  and  the  Orleans 
Gazette,  m  English,  from  the  1st  day  of  May  previous  to  the  sale. 

"  3d.  The  conditions  of  the  sale  shall  be  $27,350  cash,  and  the  residue  at  one  and 
two  years  with  special  mortgage ;  but  in  this  sum  is  included  $850,  at  which  the  auc- 
tioneers' commission  and  charges  of  advertisement  are  calculated,  which  shall  be 
deducted  or  reduced  to  what  they  shall  really  amount  to  if  payment  be  made  before 
the  1st  of  June. 

"  4th.  The  overplus,  after  deducting  the  cash  payment,  is  to  be  delivered  to  Edward 
Livingston. 

"  5th.  The  counter-letter,  executed  by  Messrs.  Fort  and  Story,  shall  be  delivered 
up,  and  the  registry  thereof  annulled,  immediately  after  the  signature  of  this  agree- 
ment, made  by  duplicates,  this  4th  day  of  March,  1823. 

(E)  In  the  city  of  New  Orleans,  State  of  Louisiana,  on  the  2d  day  of  June,  182S, 
the  forty-seventh  year  of  the  independence  of  the  United  States  of  America,  before  Mr. 
Hughes  Lavergne,  notary  public,  duly  commissioned  and  qualified,  in  and  for  the  city 
and  parish  of  New  Orleans,  residing  therein,  and  in  the  presence  of  the  undersigned 
witnesses  hereinafter  named, 

Personally  appeared  Edward  Livingston,  counsellor  at  law  of  this  city,  on  the  one 
part,  and  John  A.  Fort  and  Benjamin  Story,  of  this  city,  merchants,  of  the  other 
part,  which  said  appearances  declared,  that  this  being  the  day  agreed  on  by  contract 
between  Edward  Livingston  and  the  said  Fort  and  Story,  for  the  sale,  at  auction,  of 
lot  No.  1,  situated  on  the  batture,  in  the  front  of  fauxbourg  St  Mary;  and  the  said 
Edward  Livingston  having  requested  that  said  sale  might  not  take  place,  for  his 
own  accommodation,  the  said  Fort  and  Story  have  agreed  to  the  said  Livingston's 
request,  on  the  following  conditions,  to  wit:  That  on  or  before  the  5th  day  of  August, 
he,  the  said  Livingston,  shall  pay  to  the  said  Fort  and  Story  the  whole  amount  of  the 
consideration  money  paid  by  them  for  the  said  lot,  that  is  to  say,  the  sum  of  $27,830.76, 
and  also  any  other  sum  they  may  be  under  the  necessity  of  paying  for  the  preservation 
of  the  said  property ;  then  the  lot  and  buildings  to  revert  to  the  said  Livingston,  and 
to  become  his  property ;  and  in  case  the  said  Livingston  should  fail,  on  the  day  above- 
mentioned,  to  wit,  the  5th  day  of  August  next,  to  pay  to  the  said  Fort  and  Story  the 
sums  above  specified,  then  and  in  that  case  the  said  lot,  with  all  the  buildings  thereon, 
are  to  become  the  full  and  absolute  property  of  the  said  Fort  and  Story ;  and  the  said 
Livingston  hereby  engages  thereupon  to  surrender  and  cancel  all  and  every  writing 
or  other  document,  in  relation  to  said  property,  that  may  give  to  him  any  equity  of  re- 
demption or  other  right  to  the  same  premises,  it  being  the  true  intent  and  meaning  of 
the  parties,  that  in  case  of  failure  of  payment,  as  aforesaid,  the  said  lot,  with  all  the 
buildings  and  appurtenances  to  the  same  belonging,  are  to  vest  in  said  Fort  and  Story 
a  full  title  in  fee-simple  forever. 

Thus  done  and  passed  in  my  office,  on  the  day,  month,  and  year  above  written,  in 
the  presence  of  J.  B.  Desdumes,  junior,  and  Charles  Janin,  witnesses,  residing  in  this 
city,  and  requested  to  be  present,  who,  together  with  the  parties,  signed  this  act, 
well  as  me  the  said  notary,  after  the  same  had  been  fully  read  and  understood. 
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ABANDONMENT. 

1.  If  an  abandonment  when  made  is  good,  the  rights  of  the  parties  are  fixed.  If  not 
then  good,  subsequent  events  cannot  validate  it.  Bradlie  v.  Maryland  Insurance 
Company,  745. 

1.  If  the  cost  of  the  repairs,  when  made,  falls  short  of  one  half  the  value  of  the  vessel, 
this  does  not,  in  all  cases,  show  there  was  no  right  of  abandonment;  for  if,  when 
made,  the  facts  presented  a  case  of  extreme  hazard,  and  of  probable  expense  ex- 
ceeding half  the  value,  the  abandonment  is  justified.    1  b. 

&  The  value,  at  the  place  of  repairs,  is  the  standard ;  the  valuation  in  the  policy,  or  the 
value  at  the  home  port,  or  in  the  general  market,  constitutes  no  ingredient  in  ascer- 
taining whether  the  injury  is  more  than  half  the  value.    1  b. 

4.  A  retardation  of  the  voyage  to  repair  damages,  or  because  the  vessel  has  been  ar- 
rested to  answer  a  claim  for  salvage,  does  not  give  a  right  to  abandon ;  and  it  makes 
no  difference  that  the  policy  is  on  time.    lb. 

ABATEMENT. 

An  objection,  that  the  plaintiff,  as  administrator  ad  colligendum,  had  not  power  to  sua, 
should  be  taken  by  plea  in  abatement     Ventres*  v.  Smith,  55. 

Statute*,  Construction  of,  11. 

ACCOUNT. 
Consignor  and  Consignee. 

ADMIRALTY, 

1.  The  admiralty  has  no  jurisdiction  in  matters  of  account  between  part  owners.  Steam* 
boat  Orleans  v.  Phabus,  391. 

2.  If  the  employment  of  the  vessel  be  not  substantially  maritime,  the  admiralty  has  not 
jurisdiction,  though  one  terminus  of  the  voyage  may  be  on  tide  water.    lb. 

Pilot,  Shipping. 

ADVERSE  POSSESSION. 

1.  A  fence,  building,  or  other  improvement,  is  not  essential  to  constitute  an  adverse  pos- 
session ;  acts  of  ownership,  under  a  claim  of  right  visible  and  notorious,  are  sufficient 
to  authorize  the  jury  to  find  such  possession ;  and  the  nature  of  these  acts  of  owner- 
ship must  depend  on  the  uses  of  which  the  land  was  capable.  Euring  v.  Burnet,  328. 

t.  A  valuable  sand  bank  being  exclusively  and  notoriously  used  by  the  defendant,  who 
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eold  the  sand  and  used  it,  this  being  the  use  to  which  the  true  owner  of  the  land 
would  naturally  apply  it,  meets  all  the  requisites  of  a  legal  adverse  possession,    lb. 

8.  The  uninterrupted  payment  of  taxes  on  the  land,  for  more  than  twenty-four  succes- 
sive years,  is  powerful  evidence  of  a  claim  of  right  to  it    lb. 

4.  Adverse  possession  with  full  knowledge  of  an  older  and  valid  title,  is  a  bar  under  the 
statute  of  limitations.    lb. 

Enclosure. 

AGENT. 

An  agent  who  discovered  a  defect  in  the  title  of  his  principal,  and  made  use  of  his 
information  to  acquire  a  valid  legal  title  for  himself,  was  held  to  be  a  trustee  for  his 
nrincipaL    Ringo  v.  Binny,  115. 

Executors  and  Administrators,  9. 

ALABAMA. 
Executors  and*  AdkuhstbatorS)  3;  Priority,  2. 

ALIMONY. 
Slaves  and  Slavery,  2. 

AMENDMENT. 
if  the  necessary  allegations  of  citizenship  are  not  on  the  record,  and  for  thai  cans*  the 
decree  of  the  circuit  court  is  reversed  and  the  eause  remanded,  that  court  may  allow 
an  amendment  inserting  those  allegations,  but  it  cannot  be  done  in  this  court,  espo 
cialiy  after  a- term  has  elapsed  since  the  decree  here.    Jackson  v.  Ashton,  208* 

ANTICHRESIS. 

Sale. 

APPEAL. 

1.  An  appellee  having  died,  on  motion  of  the  counsel  of  his  administrator,  no  counsel 
appearing  for  the  appellant,  the  appeal  was  dismissed.     Hook  v.  Linton,  S3. 

2.  It  is  against  sound  policy  and  public  convenience  to  encourage  appeals  in  such  mat- 
ters of  discretion,  as  the  amount  allowed  for  salvage.    Hobart  v.  Drogan,  84. 

8.  If  the  sum  or  value  in  dispute,  at  the  time  of  the  decree  in  the  circuit  court,  ex- 
ceeded $2,000,  an  appeal  may  be  taken,  though  a  part  of  the  sum  consists  of  interest 
which  had  accrued  since  the  suit  was  instituted.  Bank  of  the  United  States  v. 
Daniel,  618. 

Cases  affirmed,  &c.  S ;  Equity,  1 ;  Writ  of  Error,  6. 

APPEARANCE. 

•Where  a  defendant,  who  was  not  within  the  district  when  process  of  foreign  attach- 
ment issued,  afterwards  appeared,  and  pleaded  to  the  merits,  the  judgment  is  valid. 
Toland  v.  Sprague,  729. 

Practice,  8. 

APPLICATION  OF  PURCHASE-MONEY. 
Legislative  Power. 

APPURTENANCES. 
Way. 
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ATTACHMENT.  * 

An  attachment  of  funds  at  the  suit  of  a  private  person  is  not  defeated  by  a  subsequent 
attachment  at  the  suit  of  the  United  States.  Beaitoh  v.  Farmer?  Bank  of  Delaware, 
655. 

Courts  of  rata  United  Spates,  2 ;  Whit  of  Error,  6. 

AUTHOfelTx*. 

EXBCUTORS  AND  ADMINISTRATORS',  3. 

AVOIDANCE. 
Infant. 

BAIL. 

The  mere  institution  of  insolvent  proceedings  in  Louisiana*  which  are  not  ^roseetrted 
to  a  discharge  of  the  debtor,  do  not  release  his  bail    Lyon  v.  Auchincloss,  708. 

Statutes,  Construction  of,  12. 

BANK. 
Executors  and  Administrators,  &;  Stats, 

BARRATRY. 

Insurance,  6.  7. 

BILLS  OF  CREDIT. 
Constitutional  Law,  3.  4 ;  State. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  The  acceptance  of  a  negotiable  note  for  an  antecedent  debt  does  not  extinguish  it, 
unless  it  is  agreed  the  note  shall  operate  as  a  payment.     Peter  v.  Beverley,  234. 

2.  In  an  action  by  an  indorsee  against  the  maker  of  a  promissory  note,  evidence  that 
the  defendant  acknowledged  his  indebtedness  to  the  plaintiff  on  the  notes,  is  admis- 
sible to  prove  his  signature,  as  well  as  the  genuineness  of  the  indorsements.  AfNiel 
v.  Holbrook,  643. 

3.  An  indorsee,  a  citizen  of  one  State,  may  sue  an  indorser,  a  citizen  of  another  State. 
Evans  v.  Gee,  844. 

4.  A  bond  fide  holder  of  a  bill  may  write  over  a  blank  indorsement  an  order  to  pay  to 
a  particular  person,  before  or  after  the  institution  of  a  suit    lb. 

5.  An  indorser  is  liable  to  an  action  fbr  non-acceptance ;  going  to  trial  on  the  merits 
is  a  waiver  of  a  demurrer.    lb. 

3.  A  bill  of  exchange  drawn  in  Kentucky  by  one  resident  of  that  State  on  another 
resident  there,  but  payable  in  New  Orleans,  is  a  foreign  bill,  and  the  holder  is  enti- 
tled, by  the  law  merchant,  to  recover  of  the  drawer,  after  protest  for  non-payment, 
damages  for  reexchange ;  the  parties  having  liquidated  those  damages,  it  was  pre* 
finmed  they  adopted  the  proper  rate.    Bank  of  the  United  States  v.  Daniel,  618. 

7.  With  some  exceptions,  notice  of  the  dishonor  of  a  bill  need  not  be  given  to  a  drawer 
who  had  no  funds  in  the  hands  of  the  drawee,  or  any  right  to  draw.  Dickins  V. 
Beal,  246. 

8.  The  holder  may  either  prove  the  use  of  due  diligence  to  give  notice,  or  that  notice 
was  in  fact  received  by  the  drawer  in  due  season.    lb. 

9.  Evidence  of  the  routes  and  course  of  the  post  may  be  admissible  upon  either  of 
these  questions,    lb. 
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10.  Testimony  by  a  notary,  that  he  sent  notice,  10  admissible,  without  producing  a  copy 
of  the  notice,  or  proving  its  contents.    75. 

1 1.  Where  bills  were  dated  at  a  particular  place,  it  is  due  diligence  to  direct  the  notice 
there,  in  the  absence  of  all  knowledge  by  the  holder,  or  the  notary,  that  it  is  not  the 
residence  of  the  drawer.    lb. 

Jurisdiction,  4 ;  Witness,  1. 

BELL  OF  REVIVOR. 

A  bill  of  revivor  is  but  a  continuation  of  the  original  suit;  and  if  the  plaintiff  was  com- 
petent to  sue  the  defendant  in  the  circuit  court,  his  administrator,  though  a  citizen 
of  the  same  State  as  the  defendant,  may  revive  it.     Clarke  v.  Mathewson,  674. 

BILL  OF  SALE. 

A  bill  of  sale,  which  contains  only  stipulations  of  the  vendor,  is  not  a  cynalagmatic 
contract  under  the  laws  of  Louisiana.    Zacharie  v.  Franklin,  670. 

BOND. 

1.  A  bond  given  to  the  United  States  by  a  paymaster  and  his  sureties,  one  part  of  the 
condition  being  in  conformity  with  the  act  of  congress  which  directed  bonds  to  be 
taken  from  paymasters,  held  valid  in  that  part,  though  it  also  contained  other  stipu- 
lations not  required  by  the  act,  these  latter  being  distinct  and  separable  from  the 
former,  and  it  not  appearing  that  any  compulsion  was  used  to  obtain  the  bond. 
United  Slates  v.  Bradley,  155. 

I.  There  is  no  difference  between  a  bond,  invalid  in  part  by  statute,  and  one  invalid 
in  part  by  the  common  law,  unless  the  statute  declares  the  whole  bond  void.    lb. 

8.  If  a  joint  action  be  brought  on  a  bond  against  a  principal  and  his  sureties,  and  they 
sever  in  their  pleas,  and  the  plaintiff  afterwards  takes  a  judgment  by  default  against 
the  principal,  he  is  no  longer  a  party  to  the  record,  and  being  released  by  his  co- 
obligors,  is  a  competent  witness  for  them.     United  States  v.  Leffler,  348.  * 

Bottomry;  Estoppel;  Evidence,  11;  Practice,  8;  Priority,  2;  Public 

Lands,  22;  Statutes,  Construction  of,  12. 

BOTTOMRY. 

Where  money  is  necessarily  taken  upon  bottomry  to  defray  the  expense  of  repairing 
a  partial  loss,  the  underwriter  has  nothing  to  do  with  the  bottomry  bond,  though 
he  is  liable  to  pay  his  share  of  the  extra  expense  of  thus  obtaining  the  money. 
BradUe  v.  Maryland  Insurance  Company,  745. 

BOUNDARY. 
Compact  between  States;  Jurisdiction,  2;  Public  Lands,  19. 

CASES  AFFIRMED  OR  EXAMINED. 

1.  The  decision  in  Breedlove  et  al.  v.  Nicolet  et  al.  7  P.  484,  that  a  creditor  having 
no  notice  of  proceedings  of  insolvency  under  the  law  of  Louisiana,  is  not  bound 
thereby,  affirmed.    Hay  del  v.  Girod,  121. 

2.  The  decision  in  Brown  w.  Swann,  10  P.  497,  affirmed.     Stanly  v.  Gadsby,  227. 

3.  The  decision  in  United  States  v.  Nourse,  6  P.  4  70,  that  under  the  act  of  May  15, 
1820,  (3  Stats,  at  Large,  592,)  the  United  States  cannot  appeal  from  a  decision  of 
a  district  judge,  enjoining  a  treasury  warrant,  affirmed.  United  States  v.  Coxt 
386. 

4.  Crowell  17.  Randall,  10  P.  368,  affirmed.     Chateau  v.  Marguerite,  824. 
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ft.  The  cases  of  Elam  *.  Neilson,  2  P.  251,  and  The  United  States  «.  Percheman,  ex- 
amined.   Garcia  v.  £ee,  826. 

Public  Lands,  25. 

CHARTER. 
Franchise,  8. 

CITIZEN. 
Pleading,  8. 4. 

CLERGYMAN. 
Evidence,  11. 

CLERK  OF  THE  UNITED  STATES  COURTa 

Practice,  7-9. 

COMPACT  BETWEEN  STATES. 

1.  The  compact  of  1820,  between  Kentucky  and  Tennessee,  admitted  that  the  trots 
boundary  between  those  States  was  the  parallel  of  latitude  of  86  degrees  and  30 
minutes,  and  that  Walker's  line  was  to  be  deemed  the  true  line  only  for  the  purpose 
of  future  jurisdiction.    Poole  v.  Fleeyer's  I<esxeey  895. 

2.  It  belongstosovereigntiestonx  boundaries  between  their  respective  jurisdictions ;  and 
when  fixed  by  compact,  they  become  conclusive  upon  their  citizens  and  bind  their 
rights.  This  power,  though  it  can  only  be  exercised  with  the  consent  of  congress, 
still  resides  with  the  several  States.  But,  whether  the  prohibition  to  pass  any  law 
impairing  the  obligation  of  a  contract  is  to  be  considered  as  subject  to  the  excep- 
tion of  the  rights  of  the  States  to  make  compacts  with  each  other,  is  not  decided. 
lb. 

* 

Courts  of  United  States,  1 ;  Public  Lands,  21. 

COMMERCE. 
Constitutional  Law,  2. 

CONCEALMENT. 
Insurance,  8. 

CONFIRMATION. 
Infant,  4 ;  Legislative  Power, 

CONFLICT  OF  LAWS. 
Priority. 

CONSENT. 

By  consent  of  parties,  this  court  examined  a  deed  not  put  in  evidence  in  the  circuit 
court,  in  a  suit  in  equity.    Boone  v.  Chiles^  68. 

CONSIDERATION. 
Evidence,  4 ;  Trust,  &c.  8. 

CONSIGNOR  AND  CONSIGNEE 
If  a  consignee  render  to  the  consignor  an  account  of  sales,  and  the  consignor  receives 
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it  without  objection,  and  claims  the  balance,  the  account  Iw<W»  thereby  s&ted, 
and  the  statute  begins  to  run.    Tokmd  v.  Sprague,  729. 

CONSTITUTIONAL  LAW. 

1.  A  state  law  may  be  retrospective  and  devest  vested  rights,  and  vet  not  violate  the 
constitution  of  the  United  States.     Charles  Rivtr  Bridge  v.  Warren  Bridge,  496. 

9.  The  act  of  the  State  of  New  York,  which  inflicts  a  penalty  upon  the  master  of  a 
vessel  arriving  from  a  foreign  port,  who  neglects  to  report  to  the  mayor,  or  recorder, 
an  account  of  his  passengers,  is  not  a  regulation  of  commerce,  but  of  police,  and 
is  not  in  conflict  with  the  constitution  of  the  United  States.  New  York  v.  Miln, 
357. 

&  To  constitute  a  bill  of  credit  within  the  constitution,  it  must  be  issued  by  a  State, 
involve  the  faith  of  the  State,  and  be  designed  to  circulate  as  money,  on  the  credit 
of  the  State,  in  the  ordinary  uses  of  business.  Briscoe  y.  Bank  of  the  Commonwealth 
of  Kentucky,  418. 

4.  Notes  issued  and  payable  in  gold  and  silver  by  the  Bank  of  the  Commonwealth  of 
Kentucky,  a  corporation  created  by  a  law  of  that  State,  having  capital,  which  the 
holders  of  the  notes  could  resort  to  for  payment,  contouring  no  promise  by  the  Sfatf, 
s>re  not  bills  of  credit  within  the  constitution,  although  the  State  was  the  sole  stock- 
holder of  the  hank.    /  6. 

Compact  between  States,  3;  Franchise,  8;  State;  Statutes,  CONSTRUC- 
TION of,  6. 

CONSTRUCTION. 
Guarantee,  l ;  Punctuation. 

CONTINUANCE. 

Cause  continued  on  the  ground  that  counsel,  relied  on  to  close  the  argument,  had  re- 
cently become  too  ill  to  attend,  and  there  was  not  time  to  employ  and  instruct  other 
counsel.    Rhode  Island  v.  Massachusetts,  407. 

Amendment  ;  Executors  and  Administrators,  9. 

CONTRACT. 
Debtor  and  Creditor;  Franchise,  3;  Mistake. 

CONVEYANCE. 

•         •  •  <•      • 

Executors  and  Administrators,  9 ;  Slaves  and  Slavery,  i. 

CORPORATION. 
Franchise,  1.  S ;  Statutes,  Construction  of,  9. 10. 

COUNSEL. 
Continuance. 

COUNTERFEITING. 
Statutes,  Construction  of,  16. 

COURTS  OF  THE  UNITED  STATES. 

1  The  decision  of  a  state  court  is  not  adopted  by  this  court,  when  it  turns  on  the  con- 
struction or  effect  of  a  compact  between  two  States.    Marlatt  v.  Silk,  SI  9. 
$.  A  majority  of  the  judges  expressed  an  opinion  that  the  courts  oi  the  United  States 


cannot  issue  attachments  against  the  property  of  a  defendant,  except  as  part  of,  and 
together  with,  process  in  personam,     Tatond  ▼.  fSprague,  729. 
8.  Under  the  6th  section  of  the  act  of  April  29, 18$ 2,  (2  Stats,  at  Large,  159,)  a  ques- 
tion depending  on  the  discretion  of  the  circuit  court  cannot  be  certified  to  this  court 
Smith  v.  Vaughan,  163.    Packer  y,  Nixon,  178, 

4.  Though  the  rules  made  by  this  court,  for  the  government  of  the  practice  of  the  cir- 
cuit courts  in  equity,  are  undoubtedly  binding  on  the  latter,  they  were  not  intended 
to  deprive  them  of  power  to  give  time  to  appear  and  answer  in  special  cases.  PouUr 
ney  v.  City  of  La  Fayette,  802. 

5.  The  circuit  court  of  the  District  of  Columbia  has  jurisdiction  to  issue  a  writ  of  man' 
damus  to  the  postmaster-general,  to  compel  him  to  do  a  merely  ministerial  act,  which 
the  relator  has  a  complete  right,  under  an  act  of  congress,  to  have  done  by  him,  and 
as  to  which  he  has  no  discretion.    Kendall  v.  United  States,  834. 

Amendment;  Appeal,  3;  Jurisdiction,  1-3;  Practice;  Public  Lands,  19; 

Writ  of  Error. 

CREDIT. 
Instruction,  5 ;  Statutes,  Construction  of,  8. 

CYNALAGMAT1C  CONTRACT. 
Bill  of  Sale. 

DAMAGES. 

A  ministerial  officer,  acting  in  good  faith,  is  liable  for  compensatory  damages  oruy. 
Tracy  v.  Swarttoout,  26. 

Bills  of  Exchange,  &c.  6 ;  Instruction,  8. 

DEATH. 
Appeal,  1 ;  Evidence,  6 ;  Lapse  of  Time  ;  Power,  2 ;  Public  Lands,  20. 

DEBTOR  AND  CREDITOR. 

The  debtor,  who  agrees  to  pay  a  less  sum  in  discharge  of  a  contract  for  a  greater,  must 

pay  punctually,  for  until  performance,  the  creditor  is,  in  general,  not  bound.  Clarke 

y.  White,  680. 

Fraud,  2. 

DECREE. 
Practice,  2. 

DEED. 

Consent;  Entry,  1 ;  Evidence,  4 ;  Judgment,  4;  Lapse  or  Time  ;  Statutes, 

Construction  of,  3. 

DEMURRER. 
Bills  of  Exchange,  &c.  5 ;  Judgment,  1 ;  Pleading,  4, 

DESCRIPTION. 
Entry,  l ;  Way,  1. 

DETINUE. 
Executors  and  Administrators,  1. 
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DILIGENCE. 
Bnxs  of  Exchange,  &e.  7-11. 

DISCHARGE. 
Bail. 

DISCOVERY. 

After  a  verdict  at  law,  the  plaintiff  cannot  have  a  discovery,  without  making  a  case  of 
accident,  surprise,  or  fraud,  and  ignorance  of  the  facts  before  verdict  Brown  t. 
Swann,  209. 

Equity,  4.  5. 

DISCRETION. 
Appeal,  2;  Statutes,  Construction  of,  11. 

DISMISSION  OF  SUIT. 
Maintenance. 

DISTRICT  OF  COLUMBIA. 
Courts  of  the  United  States,  5. 

DOWER. 

Mortgage. 

EASEMENT. 
Way,  8. 

ENCLOSURE. 

An  enclosure  is  not  indispensable  to  constitute  possession ;  it  is  one  of  the  acts  from 
which  an  intention  to  assert  ownership  and  exercise  possession  may  be  inferred* 
EUicoU  v.  Pearl,  1 79. 

ENTRY. 

1.  An  entry  under  a  deed  gives  possession  of  all  vacant  land  described  in  the  deed* 
EUicoU  v.  Pearl,  1 79. 

2.  An  entry  is  an  ouster,  or  not,  according  to  the  intent  with  which  the  act  is  done, 
when  the  wrongdoer  claims  the  benefit  of  it;  if  made  under  claim,  or  color  of  right, 
it  is  an  ouster,  otherwise  it  is  a  trespass  only.    Etoing  v.  Burnet,  328. 

EQUITY. 

1.  An  equity  cause  having  been  heard  in  this  court  on  appeal,  and  its  merits  finally 
decided,  and  a  mandate  sent  to  the  court  below  requiring  it  to  execute  the  decree 
of  this  court,  the  court  below  rightly  refused  to  permit  the  defendant  to  bring  upon 
the  record  facts  showing  that  the  suit  was  abated  before  the  appeal,  and  that  the 
executor  of  the  complainant  ought  not  to  have  been  allowed  to  prosecute  the  appeal 
to  this  court     Ex  parte  Story,  740. 

2.  Relief  by  delivering  up  instruments  is  quite  distinguishable  from  relief  by  specific 
performance  of  an  executory  contract     Clarke  v.  White,  680. 

8.  When  land  is  directed  to  be  sold  and  turned  into  money,  courts  of  equity,  in  dealing 
with  the  subject,  consider  it  personalty.    Peter  v.  Beverly,  234. 
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4.  The  statute  of  usury  of  Virginia  does  not;  by  its  3d  section,  enable  the'  borrower  to 
sustain  a  suit  in  equity  without  an  averment  that  he  is  unable  to  prove  the  facta, 
sought  by  the  bill,  from  the  conscience  of  the  defendant,  by  other  testimony* 
Brawn  v.  Stoann,  309.    Stanley  v.  Gadsby,  827. 

5.  Such  a  bill,  if  the  defendant  denies  the  usury,  should  be  dismissed*    lb.    lb. 

Bill  of  Revivor;  Consent;  Courts  of  the  United  States,  4 ;  Executors 
and  Administrators,  8;  Jurisdiction,  2;  Lapse  of  Time;  Nuisance; 
Ouster  ;  Pleading,  1-8 ;  Sheriff's  Sale  ;  Slaves  and  Slavery,  2. 

EQUITY  OF  REDEMPTION. 
Mortgage. 

ERROR. 
Writ  of  Error. 

ESCHEAT. 
Statutes,  Construction  of,  19. 

ESTOPPEL. 

An  obligee  in  a  bond,  which  declares  him  to  be  a  principal  debtor,  is  estopped  to  plead 
that  he  was  merely  a  surety.    Sprigg  v.  Bank  of  Mount  Pleasant,  110. 

EVICTION. 
Statutes,  Construction  of,  1. 

EVIDENCE. 

1.  Where  the  evidence  conduces  to  prove  a  fact,  it  is  competent  in  law  to  establish  it, 
and  upon  a  writ  of  error  this  court  can  revise  the  evidence  only  to  ascertain  whether 
it  was  thus  competent  in  point  of  law.  Whether  the  jury  drew  from  it  the  correct 
inference  in  point  of  fact,  cannot  be  here  considered.     Hepburn  v.  Dubois,  748. 

2.  Though  evidence  of  title,  when  admitted  and  examined,  might  fail  to  show  that  the 
demandant,  in  a  writ  of  right,  has  more  mere  right  than  the  tenant,  yet  it  is  error  to 
reject  the  evidence ;  until  it  is  received,  it  cannot  be  compared  with  the  evidence  of 
the  tenant,  and  it  cannot  be  known,  judicially,  which  has  the  better  right  Brad- 
street  v.  Thomas,  677. 

8.  Evidence  may  be  legal,  as  rebutting  testimony,  which  would  not  be  otherwise  admis- 
sible.   Zacharie  v.  Franklin,  670. 

4.  Where  a  bill  alleged  that  a  deed  was  made  wholly  without  consideration,  and  the 
deed  purported  to  be  for  the  nominal  consideration  of  one  dollar,  evidence  was  held 
to  be  admissible  to  prove  that  $2,000  was  paid,  though  not  specifically  alleged  in  the 
answer.    Jenkins  v.  Pye,  712. 

ft.  Where  the  defendant  was  one  of  the-  disbursing  officers  of  the  treasury,  and  his 
books,  papers,  and  vouchers  were  destroyed  by  fire,  what  secondary  evidence  was 
admissible  to  prove  his  disbursements.     United  States  v.  Laub,  604. 

6.  Declarations  of  a  deceased  witness,  as  to  particular  facts  attending  a  survey,  are  not 
admissible.    EUicott  v.  Pearl,  1 79. 

7.  The  rules  concerning  the  admission  of  hearsay  evidence  examined.    IK 

8.  Where  evidence  of  declarations  of  a  witness  has  been  given  to  impeach  his  testi- 
mony, in  general,  other  declarations,  made  at  different  times,  cannot  be  proved  to 
corrobate  him.    lb. 

9.  A  party  cannot  discredit  a  witness  whom  he  has  called  and  examined,  by  showing 
his  declarations,  though  the  adverse  party  has  also  examined  him.    lb* 

vol.  xii.  79 
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10.  Tbpogh  a  survey  made  by  a  puWio  surveyor,  is  evidence  of  what  Ve  does  officially, 
if  ha  adds  to  it  other  matters,  not  strictly  within  the  seope  of  hit  functions,  they 
Cannot  be  put  in  evidence,    Ellicott  v.  Pearl,  170. 

11.  A  question  of  fact  whether  a  bond  and  mortgage  were  obtained  by  the  tie  of 
undue  influence  by  a  clergyman.    Jackson  v.  AshUm,  407, 

Adverse  Possession,  8 ;  Bills  of  Exchange,  fce.  2,  8-10 ;  Conskn t  ;  Rnclos* 
urk;  Equity,  4;  Exception;  Fraud,  1;  Instruction, 5 ;  Lapse  of  Twb; 
Original  and  Copy;  Public  Lands,  12$  Statutes,  Construction  of,  7; 
Trust,  &c.  8 ;  Will  ;  Witness,  1. 

EXCEPTIONS. 

Under  an  exception  to  the  admission  of  evidence,  it  is  incumbent  on  the  plaintiffs  in 
error  to  show  the  error  satisfactorily,  and  if  fhe  exception  is  too  vague  to  enable  the 
court  to  see  clearly  that  the  testimony  was  illega),  the  judgment  will  not  be  reversed. 
Ventress  v.  Smith,  55. 

EXECUTORS  ANP  ADMINISTRATORS. 

1.  An  administrator  ad  colligendum,  under  the  laws  of  Mississippi,  has  power  to  sue  in 
an  action  of  detinue.     Ventress  v.  Smith,  55. 

&  Where  a  party  defendant  died,  and  upon  scire  facias,  a  person  appeared  a*  admis* 
istratrix,  and  on  her  death,  aad  another  scire  facias,  others  appeared  at  exeouton 
of  the  defendant,  and  the  record  showed  regular  continuances  from  term  to  term. 
Held,  there  was  no  discontinuance,    lb. 

8.  Under  the  laws  of  Alabama,  an  executor  or  administrate*  cannot  sell  personal  prop- 
erty at  private  sale,  unless  so  directed  by  the  will  of  a  testator,  nor  can  they  sell  at 
all  without  an  authority  from  the  orphans*  court.    lb. 

4.  Executors  and  administrators  must  pursue  strictly  their  powers  of  sale,  otherwise 
they  dp  not  devest  the  title,  or  conclude  those  interestedt    lb, 

(,  An  executor  may  release  the  maker  from  all  accountability  to  the  estate  by  reason 
of  indorsements  of  the  testator,  if  he  act  in  good  faith  and  for  a  valuable  conaider- 
atpoB ;  and  in  the  absence  of  evidence  to  the  contrary  both  were  presumed.  Coium* 
bia  insurance  Company  of  Alexandria  v.  Lawrence,  216. 

Q,  Rach  executor  is  liable  only  for  his  own  Acts,  unless  he  knows  and  assents  to  the 
misapplication  of  assets  by  his  co-exeeutor,    Peter  v.  Beverly,  2$4, 

7.  When  land  is  directed,  by  will,  to  be  sold,  without  declaring  by  whom,  the  executors 
ftke  the  power  by  implication,  and  if  there  are  no  words  in  the  will  warranting  the 
conclusion  that  the  testator  intended  a  joint  execution  of  the  power,  it  survives.  Jb. 

8,  The  charter  of  the  Rank  of  Washington  contained  a.  clause  that  "  all  debts,  actually 
due  ajid  payable  by  a  stockholder  requesting  a  transfer,  must  be  satisfied  before  such 
transfer  shall  be  made  \ "  Held,  1st  that  executors  of  a  stockholder  could  not  have 
the  aid  of  a  court  of  equity  to  compel  a  transfer  without  first  paying  a  debt  due 
fipm  t^e  testator,  though  it  was  not  payable  at  the  time  of  his.  death ;  and,  ?&  Thai 
£he  &>ct  that  the  testator  died  insolvent,  and  indebted  to  the  United  States,  did  not 
enable  the  exceptors,  by  force  of  the  5th  section  of  act  of  March  3,  1797,  (^  Stats, 
at  Large,  515,)  to  assert  any"other  er  greater  right  to  the  transfer,  than  they  would 
otherwise  have  possessed.    Brent  v.  Bank  of  Washington,  262. 

0.  Where  an  administrator,  who  was  one  ef  the  two  heirs,  of  the  deceased,  in  the 
absenee  of  the  qtber  heir,  who  resided  in  a  distant  State,  fraudulently  suffered  land 
to  be  sold  on  execution,  and  afterwards  took  a  conveyance  from  the  judgment 
creditor  who  purchased  it,  paying  him  only  the  amount  of  the  debt,  and  the  creditor 
paid  nothing  to  the  sheriff,  and  declared,  at  the  time  of  the  purchase,  that  he  only 
took  the  land  as  security — Held,  that  the  creditor  might  be  considered  to  have 
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been  the  agent  of  the  administrator,  and  that,  though  he  was  guilty  of  no  fraud,  the 
title  acquired  from  him  by  the  administrator,  was  invalid  at  law,  as  against  his  co- 
tenant    Swayze  v.  Burke,  611. 
Abatement  ;  Appeal,  1 ;  Bill  of  Revivor  ;  Legislative  Power  ;  Statutes) 

Construction  of,  6. 

EXHIBIT. 
Practice,  2. 

EX  PARTE. 
Practice,  8. 

FERRY. 

Franchise,  1. 

FIRE. 
Evidence,  5 ;    Insurance,  4. 6-9. 

FLORIDA. 
Public  Lands,  1-7.  18.  19. 

FOREIGN  ATTACHMENT. 
Appearance. 

FRANCHISE. 

1.  A  ferry  existed  by  law,  and  its  profits  belonged  to  Harvard  College ;  the  State 
created  a  corporation,  empowered  it  to  build  a  bridge  at  the  site  of  the  ferry,  and  to 
take  tolls ;  it  was  required  to  pay,  and  did  pay,  to  the  college  an  annual  compensa- 
tion for  the  tolls  which  the  latter  might  have  received  from  the  ferry.  Held,  that 
the  ferry  right,  and  all  franchises  connected  therewith,  were  extinguished,  not  trans- 
ferred to  the  bridge  corporation.     Charles  River  Bridge  v.  Warren  Bridge,  496. 

2.  The  rules  of  construction  of  public  grants  of  franchises  explained  and  applied.     lb, 
8.  The  charter  of  the  bridge  corporation  not  poafainipg  any  express  contract  that  the 

State  would  not  authorize  another  bridge  to  be  built  to  the  injury  of  the  corporation, 
Held,  that  no  such  contract  could  be  implied,  and  tfyat  a  law  empowering  another 
corporation  to  erect  and  maintain  a  free  bridge,  so  near  to  the  first  as  practically  to 
deprive  the  first  corporation  of  all  tolls,  was  not  a  law  impairing  the  obligation  of 
any  contract.    lb. 

FRAUD. 

1.  Fraud,  practised  on  others,  can  have  no  influence,  except  as  evidence  of  a  connected 
scheme  of  fraud,  and  then  it  must  appear  the  complainant  was  embraced  in  and  suf- 
fered by  it     Clarke  v.  White,  680. 

2.  The  rule  which  cuts  off  secret  agreements  to  give  advantages  to  particular  credi- 
tors for  coming  into  compositions}  has  po  application  to  cases  where  each  creditor 
made  his  own  bargain  and  got  the  best  terms  he  could,    lb. 

Agent;  Evidence,  11 ;  Executors  and  Administrators,  9;  Lapse  of  Time; 

Ouster  ;  Parent  and  Child. 

GEORGIA. 
Statutes.  Construction  qt,  I*. 
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GRANT. 
Presumption;  Public  Lands,  1-7.  12.  17-19.  23-25. 

GUARANTEE. 

1.  A  letter  written  on  the  same  paper  with  a  guarantee,  was  held  to  explain  it,  and 
show  that  it  was  not  confined  to  &  bill  for  $2,000,  as  its  terms  imported,  but  was 
good  for  that  amount  in  a  larger  bill.    Lee  v.  Dick,  204. 

2.  When  a  guarantee  is  prospective,  and  is  to  attach  on  future  transactions,  the  guar- 
antor is  entitled  to  notice  that  it  has  been  accepted,  and  also  that  it  has  been  acted 
on ;  but  no  rule  is  laid  down  respecting  the  time  within  which  notice  must  be  given. 
lb. 

3.  Upon  a  letter  of  guarantee,  addressed  generally,  or  to  a  particular  person,  for  a  future 
credit,  notice  must  be  given  to  the  guarantor  that  credit  has  been  given  on  the  faith 
of  it    Adams  v.  Jones,  696. 

4.  A  question,  whether  upon  all  the  facts  the  obligation  of  the  creditor  to  give  notice 
to  the  guarantor  has  been  complied  with,  is  not  proper  to  be  certified  for  the  opinion 
of  this  court,  under  the  act  of  April  29,  1802,  §  6.    (2  Stats,  at  Large,  159.)     lb. 

5.  If  the  principal  debtor  be  insolvent  at  the  time  the  debt  becomes  payable,  the  guar* 
antor  is  not  discharged  by  want  of  notice  of  his  default,    Reynolds  v.  Douglass,  816. 

6.  Insolvency  may  be  proved  in  such  a  case  in  the  same  manner  as  other  facts ;  a  stat- 
ute insolvency  need  not  be  shown  by  producing  record  evidence  thereof.    lb. 

7.  Notice  within  a  reasonable  time,  that  a  guarantee  for  a  future  credit  has  been  ac- 
cepted, is  necessary.    lb. 

8.  An  express  and  unconditional  promise  to  pay  by  the  guarantor,  is  not  necessary  te 
amount  to  a  waiver  of  notice.    lb. 

HARVARD  COLLEGE. 
Franchise,  1. 

HEARSAY. 

Evidence,  6-8. 

HEIR. 
8tatuts8,  Construction  of,  19. 

HUSBAND  AND  WIFE. 

Mortgage  ;  Slaves  and  Slavery,  S. 

ILLNESS. 
Continuance. 

IMPLICATION. 
Executors  and  Administrators,  7. 

INDEMNITY. 
Navy  Agent. 

INDIAN  TITLE. 
Public  Lands,  1. 

INDICTMENT. 
Statutes,  Construction  of,  16. 
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INDORSEE  AND  INDORSEE. 

Bills  of  Exchange,  &c.  2-5. 

• 

INFANT. 

1.  An  infant  may  avoid  his  voidable  acts  by  different  means,  according  to  the  nature 
of  the  act  to  be  avoided.     Tucker's  Lessee  v.  Moreland,  14. 

2.  A  conveyance  by  bargain  and  sale,  the  infant  remaining  in  possession,  may  be 
avoided  by  a  second  conveyance  by  bargain  and  sale,  with  a  warranty,  against  all 
claims  under  the  bargainor.    lb. 

8.  Such  a  second  conveyance,  though  made  for  the  mere  purpose  of  defeating  the  first, 
is  valid.    lb. 

4.  A  mere  recognition  of  a  conveyance  by  an  infant  does  not  confirm  it ;  the  act  of  con- 
firmation should  establish  an  intention  to  confirm  it,  with  knowledge  that  it  was 
voidable,    lb. 

Slaves  and  Slavery,  1. 

INFORMATION. 
Practice,  1. 

INSOLVENT  AND  INSOLVENCY. 
Bail  ;  Cases  affirmed,  &c.  1 ;  Guarantee,  5.  6. 

INSTRUCTION. 

1,  Instructions  by  the  secretary  of  the  treasury  to  a  collector,  not  in  accordance  witl 
the  law,  do  not  justify  the  illegal  acts  of  the  collector.     Tracy  v.  Swarlwouty  26. 

2.  A  court  may  give  its  opinion  to  the  jury  on  a  question  of  fact,  but  must  at  the  same 
time  inform  the  jury  that  they  are  to  decide  the  question  according  to  their  own 
judgments.    lb. 

8.  An  instruction  that  only  nominal  damages  are  to  be  given  is  erroneous,  if  there  was 
evidence  which  the  jury  had  a  right  to  weigh,  tending  to  prove  actual  damages,   lb. 

4.  An  instruction  upon  a  question  which  does  not  arise  out  of  any  evidence  should  be 
refused.     Tucker  v.  Moreland,  14. 

6.  A  positive  direction  to  a  jury  that  a  party  is  not  entitled  to  a  credit  cannot  be  given, 
if  there  is  any  evidence  to  be  weighed  by  the  jury.     United  States  v.  Laub,  604. 

Writ  of  Error,  2.  7. 

INSURANCE. 

1.  A  mortgagee  has  no  claim  to  the  benefit  of  a  policy  of  insurance  underwritten  loi 
the  mortgagor.     Columbia  Insurance  Company  v.  Lawrence,  216. 

2.  Under  a  clause  in  the  regulations  of  an  insurance  company,  requiring  the  production 
of  a  certificate  of  a  magistrate  concerning  the  loss,  it  was  held  that  it  must  be  pro- 
duced within  a  reasonable  time ;  that  the  facts  and  circumstances  being  admitted, 
what  was  reasonable  was  a  question  of  law,  and  that  in  this  case  ^\e  years'  delay 
was  accounted  for  and  not  unreasonable,    lb. 

8.  When  the  nature  of  the  interest  of  the  insured  in  the  property  might  have  an  influ- 
ence on  the  underwriter  to  enhance  the  premium,  or  prevent  the  contract  from  being 
made,  it  is  a  question  of  fact  for  the  jury,  whether  its  non-disclosure  was  material ; 
and  it  was  material  if  they  find  the  underwriter  would  not  have  made  the  contract 
at  all,  or  only  for  a  higher  premium,  if  he  had  known  the  true  state  of  the  title.    lb. 

4.  A  loss  by  fire,  occasioned  by  the  negligence  of  the  assured  or  his  servants,  without 
fraud  or  design,  is  within  the  policy,  and  the  underwriters  are  liable,    lb. 

79* 
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5.  It  is  not  a  legal  presumption  that  a  misdescription  of  the  premises,  material  to  the 
risk,  did  reduce  the  premium',  thougd  it  may  be  proper  for  the  jury  to  draw  the 
inference.    lb. 

6.  A  loss  by  fire  intentionally  set  by  the  master  and  crew  with  a  barratrous  intent,  is 
a  loss  by  barratry,  and  cannot  be  recovered  fbr  under  a  policy,  not  insuring  against 
barratry,  specifically.'    Waters  v.  Merchants9  Louisville  Insurance  Company,  400. 

7.  Whether  the  risk  of  barratry  is  taken,  or  not,  s  loss  whose  proximate  cause  wa»  a 
peril-  insured  against,  is  within  the  policy/  though  remotely  occasioned  by  the  negli- 
gence of  the  master  and  crew.    lb. 

8.  A  fire  which  causes  an  explosion,  and  thus  a  loss,  is  the  proximate  cause  of  that 
toes.    lb. 

Abandonment;  Bottomby. 

INTENTION. 
Enclosure;  Entry,  2;  Infant,  4;  Trust,  Sec  8. 

INTEREST. 
Appeal,  8 ;  Power,  1. 

JOINDER. 

JtJDQMEKT,  1. 

JUDGMENT. 

1.  An  action  on  a  judgment  against  two  defendants  is  not  maintainable  against  one 
alone,  both  being  alive  and  within  the  jurisdiction ;  and  if  the  judgment  appear  by 
the  declaration  to  be  joint,  and  no  excuse  is  stated  for  the  non-joinder  of  the  other 
debtor,  the  declaration  is  bad  on  demurrer.     GUrrian  v.  Rives,  130. 

2.  Under  the  laws  of  Ohio,  if  a  judgment  be  rendered  upon  regular  proceedings  against 
an  absent  debtor,  and  land  attached  be  ordered  to  be  sold  to  satisfy  the  judgment, 
and  the  sale  on  being  reported  to  the  court,  is  confirmed,  and  a  conveyance  is  made, 
the  title  of  the  debtor  passes  to  the  grantee,  although  the  record  does  not  show  that 
the  other  requirements  of  the  statute  were  complied  with.  Voorhees  v.  Bank  of  the 
United  States,  193. 

8.  The  judgment  of  confirmation  raises  a  presumption  conclusive,  while  that  judgment 
stands  unreversed,  that  whatever  was  necessary  to  its  legality  was  proved  and  found 
by  the  court,  and  it  cannot  be  impeached  collaterally,    lb. 

4.  It  is  no  objection  that  the  deed  was  made  to  a  third  person  by  direction  of  the  pur- 
chaser,   lb. 

Exceptions. 

JURISDICTION. 

1.  The  local  laws  of  the  States  cannot  give  jurisdiction  to  the  courts  of  the  United 
States ;  they  may  ascertain  the  rights  of  the  parties.  Steamboat  Orleans  v.  Phoebus, 
891. 

2.  This  court  has  jurisdiction  of  a  suit  in  equity,  brought  by  one  State  against  another 
State,  to  determine  a  question  of  disputed  boundary.  Rhode  Island  v.  Ma&sachx*- 
settSi  883. 

8.  A  citizen  of  Louisiana  may  be  sued  in  the  circuit  court  in  the  western  district  of 
Louisiana,  if  found  there,  though  he  resides  in  the  eastern  district  M'Micken  ▼ 
Webb,  825. 

4.  Under  the  practice  of  Louisiana,  if  the  petition  aver  that  the  note  declared  on  was 
made  payable  to  the  petitioner  and  a  third  person,  solely  for  the  use  of  the  peti- 
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tioner,  lie  is  not  to  be  treated  as  an  assignee  of  the  note,  and  need  not  aver  that 
snoh  third  person  was  competent  t*  we,  in  order  to  bring  the  case  within  the  excep- 
tion in  the  11th  section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  78.)    MMicken  ▼% 
Webb,  825. 

Admiralty  ;  Appearance  ;  Courts  of  the  United  States,  5 ;  Judgment,  1 ; 
Pilot;  Pleading,  3;  Priority;  Statutes,  Construction  of,  1-5. 12. 

JURY. 
Evidence,  1 ;  Instruction,  2-5 ;  Statutes,  Construction  of,  8. 

JUSHF1CATTON 
Instruction,  1. 

KENTUCKY. 

Bill*  of  Exchange,  &q%  6 ;  Compact  between  States,  1  f  Maintenance*; 

Public  Lands*  29*  • 

LAND. 
Equity,  8 ;  Executors  and  Administrators,  7.  9: 

LAPSE  OF  TLME. 

Lapse  of  time,  and  the  death  of  the  parties  to  a  deed  impeached  as  fraudulent,  are 
entitled  to  great,  and  in  some  cases,  controlling  weight,  in  a  court  of  equity.  Jen* 
Jans  ▼.  Pye,  712.  . 

Insurance,  2 ;  Trust,  &c  1.  2. 

LAW  AND  FACT. 
Evidence,  1 ;  Instruction,  2.  3 ;  Writ  of  Error,  7. 

LEGISLATIVE  POWER. 

The  act  of  the  general  assembly  of  Rhode  Island,  confirming  a  deed  of  an  executrix, 
had  the  effect  to  make  the  title  of  the  grantee  good  as  against  the  heirs  of  the  testa- 
tor, without  regard  to  extraneous  facts  respecting  his  debts,  or  the  application  of 
the  purchase-money.    Leland  v.  Wilkinson,  127. 

Constitutional  Law,  1.2;  Franchise,  8. 

LEVY. 
Priority. 

LIEN. 
The  master  has  no  lien  on  the  vessel  for  wages.    Steamboat  Orleans  t.  Phoebus,  391. 

Realty,  &c 

LIMITATIONS. 

Adverse  Possession,  4 ;  Consignor  and  Consignee  ;  Merchants'  Accounts  ; 

Presumption  ;  Trust,  &c.  1.  2. 

LOCAL  LAW. 
Jurisdiction,  1. 
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LOUISIANA. 

Bail;  Bill  of  Sale;  Cases  affirmed,  &c.  1;  Jurisdiction,  3.  4;  Public 

Lands,  8-17. 19;  Sale;  Signature;  Statutes,  Construction  of,  13. 

MAIL  ROUTES. 
Bills  of  Exchange,  &e.  9. 

MAINTENANCE. 

The  English  statute  of  maintenance,  adopted  in  Kentucky,  though  it  declared  the 
contract  void  for  maintenance  between  the  parties,  did  not  authorize  a  dismission 
of  a  suit  between  other  parties,  though  in  furtherance  of  the  contract.  Boone  v 
Chiles,  63. 

MANDAMUS. 

A  role  to  show  cause  why  a  mandamus  should  not  issue,  is  a  call  upon  the  judge  to 
explain  his  conduct,  and  implies  that  a  case  has  been  made  out  which  renders  it 
proper  for  this  court  to  know  the  reasons  for  his  decision.  It  should  not  be  granted, 
unless  a  primd  facie  case  is  made  by  the  record,  or  by  affidavit  Postmaster-Gen- 
eral  v.  Trigg,  390. 

Courts  of  the  United  States,  5. 

MARYLAND. 
Mortgage  ;  Slaves  and  Slavery,  1. 

MASTER. 

LlRN. 

MERCHANTS'  ACCOUNTS. 

i'o  come  within  the  exception  of  merchants'  accounts,  in  the  statute  of  limitations,  the 
account  must  be  open.     Toland  ▼.  Spraguc,  729. 

MISSISSIPPI. 
Executors  and  Administrators,  1. 

MISSOURI. 
Public  Lands,  14. 15.  23-25  ;  Statutes,  Construction  of,  5. 

MISTAKE. 

Where  a  party  having  a  claim  on  a  foreign  government,  in  ignorance  that  it  had  been 
allowed,  entered  into  a  contract  to  pay  an  agent  a  large  percentage,  in  consideration 
that  he  would  bring  the  claim  to  a  favorable  issue,  the  agreement  was  ordered  to  be 
cancelled  on  the  ground  of  mistake.    Allen  v.  Hammond,  388. 

Practice,  4. 

MISTAKE  OF  LAW. 

A  mistake  or  the  ignorance  of  law,  forms  no  ground  of  relief  from  contracts  fairly 
entered  into,  with  full  knowledge  of  the  facts,  under  circumstances  raising  no  pro- 
sumption  of  fraud,  imposition,  or  undue  advantage  taken.  Bank  of  the  United 
States  v.  Daniel,  618. 

Payment. 
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MORTGAGE. 

Under  the  laws  of  Maryland,  a  mortgage  by  husband  and  wife  of  his  land,  acknowl- 
edged by  the  wife  upon  privy  examination,  passed  the  legal  estate  and  barred  her 
right  of  dower ;  and  of  the  equity  of  redemption,  which  was  left  in  the  husband, 
she  was  not  dowable.    Stelle  v.  Carroll,  693. 

Evidence,  1 1 ;  Insurance,  1 ;  Realty,  &c 

MOTION. 
Appeal,  1. 

NAVY  AGENT. 

A  navy  agent,  who,  without  a  regular  requisition,  pays  claims  for  a  purser,  and  per- 
mits him  to  obtain  allowances  at  the  treasury  for  such  payments,  without  a  credit  to 
the  navy  agent,  and  a  charge  to  himself,  must  look  to  the  purser  for  his  indemnity. 
United  States  v.  Hawkins,  40. 

NEGLIGENCE. 
Insurance,  4. 

NEW  TRIAL. 
Venire  Facias. 

NEW  YORK. 
Constitutional  Law,  % 

NEXT  OF  KIN. 
Statutes,  Construction  of,  19. 

NORTH  CAROLINA. 
Statutes,  Construction  of,  31. 

NOTARY. 

Bills  of  Exchange,  &c.  10. 11. 

NOTICE. 
Bills  of  Exchange,  &c.  7-11 ;  Cases  affirmed,  &c.  1 ;  Guarantee,  2-5.  7.  8 

NUISANCE. 

Where  a  bill  is  filed  by  a  private  person,  asking  relief  by  way  of  prevention,  in  a  case 
of  public  nuisance,  the  plaintiff  must  aver  and  prove  some  special  injury  to  himself; 
and  as  the  corporation  of  Georgetown  do  not  appear,  by  the  bill,  to  have  any  prop- 
erty, or  rights,  which  will  be  specially  injured  by  an  obstruction  of  the  Potomac 
River,  the  suit  cannot  be  sustained.  Georgetown  v.  Alexandria  Canal  Company, 
648. 

o 

OFFICER 
Damages. 
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OHIO. 
Judgment,  2. 

ORIGINAL  AND  COPY. 

The  original  of  a  Spanish  grant  having  been  mutilated,  while  remaining  in  the  proper 
office,  and  a  certified  copy  destroyed,  Held,  that  a  copy  of  a  copy  was  the  next  best 
evidence,  and  admissible.     United  States  v.  Ddespine*$  He**,  882. 

Evidence,  5. 

ORPHANS'  COURT. 
Executors  and  Administrators,  3. 

OUSTER. 

tenants  in  possession  under  one  who  is  a  constractiye  trustee  by  reason  of  a  fraud, 
but  who  are  not  averred  to  have  had  any  notice  of  the  fraud,  cannot  be  ousted 
by  a  court  of  equity.    Bingo  v.  Binns,  1 15. 

Entby,  2. 

PARENT  AND  CHILD. 

Though  transactions  between  parents  and  children,  by  which  the  former  acquire  the 
lands  of  the  latter,  should  be  carefully  scrutinized,  there  is  no  presumption  that 
they  are  invalid.    Jenkins  v.  Pye,  712. 

PARTNER  AND  PARTNERSHIP. 

1.  One  partner  cannot  apply  the  partnership  funds,  or  property,  to  the  payment  of  his 
private  debt,  and  the  title  of  the  partnership  is  not  thus  devested  in  favor  of  the 
private  creditor,  even  if  the  latter  was  ignorant  that  the  funds  or  property  belonged 
to  the  partnership.    Rogers  v.  Batchelor,  701. 

2.  There  is  no  presumption  that  the  contents  of  a  letter,  written  by  one  partner,  in  his 
own  name,  were  known  to  his  copartner,  or  assented  to  by  him,  though  some  of  the 
contents  of  the  letter  related  to  the  business  of  the  firm.    76. 

PART-OWNERa 
Admiralty,  l ;  Shipping. 

PARTIES. 
Bond,  8 ;  Practice,  1 ;  Witness,  2. 

PASSENGERS. 
Constitutional  Law,  2. 

PAYMASTER. 

A  paymaster  in  the  army,  appointed  under  the  act  of  April  24, 1816,  (8  Stats,  at 
Large,  297,)  is  not  entitled  to  the  pay  and  emoluments  of  a  major  of  cavalry,  only 
to  those  of  a  major  of  infantry.     Wetmore  v.  United  States,  283. 

Bond,  1. 
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PAYMENT. 

1.  A  voluntary  payment  made  to  a -collector  under  a  mistake  of  law,  cannot  be  recov- 
ered back.    Elliott  v.  Swartwout%  46. 

%  But  if  the  party  paying,  declare  that  he  makes  the  payment  to  get  possession  of  his 
goods,  that  he  intends  to  sue  to  recover  it  back,  and  that  the  collector  must  not  pay 
it  over,  the  collector  is  liable  to  an  action,    lb. 

Bills  of  Exchange,  &c.  1 ;  Navy  Agent;  Partner,  &c  1. 

PENNSYLVANIA 
Public  Lands,  21 ;  Statutes,  Construction  of,  17. 18. 

PERSONALTY. 
Equity,  5. 

PILOT. 

1.  Courts  of  admiralty  have  jurisdiction  of  suits  for  pilotage,  though  the  service  ana 
its  compensation  are  regulated  by  state  laws.    Hobart  v.  Drogan,  84. 

1  A  pilot  while  acting  in  the  line  of  his  strict  duty,  cannot  entitle  himself  to  sal- 
vage,   lb, 

ft.  But  if  he  performs  salvage  services,  after  his  relation  to  the  vessel  has  ended,  he  is 
not  disabled  from  claiming  salvage  by  his  occupation,  nor  by  the  fact  that  he  had 
acted  as  pilot  of  the  salved  ship.    lb. 

PLEADING. 

1.  A  party  is  not  allowed  to  state  one  case  by  a  bill,  or  answer,  and  make  out  a  differ- 
ent one  in  proof;  if  he  state  merely  a  purchase,  he  cannot  show  a  conveyance. 
Boone  v.  Chiles,  63. 

2.  What  a  defendant  in  equity  must  aver  and  prove  to  entitle  himself  to  protection  as 
a  bond  fide  purchaser.    lb. 

ft.  A  denial  of  the  citizenship  of  the  plaintiff,  contained  in  a  general  answer  to  a  bill 
in  equity  cannot  be  noticed  by  the  court  It  must  be  pleaded  to  the  jurisdiction. 
Livingston  v.  Story,  466. 

4.  The  declaration  contained  no  averment  of  the  citizenship  of  the  defendant ;  but  in 
joining  in  demurrer  the  plaintiff  averred  the  defendant  to  be  a  citizen  of  New 
York ;#  under  the  peculiar  circumstances  of  this  case  held  sufficient  Bradstreet 
v.  Thomas,  627. 

6.  In  Tennessee,  tenants  in  common  may  declare  on  a  joint  demise,  and  recover 
according  to  the  title  adduced.    Poole  v.  Fleeger,  896. 

Amendment  ;  Jurisdiction,  4 ;  Writ  of  Error,  ft. 

POSSESSION. 
Enclosure  ;  Entry,  1. 

POSTMASTER-GENERAL. 
Courts  or  the  United  States,  ft. 

POTOMAC. 
Nuisance. 
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POWER. 

1.  The  possession  ef  the  legal  estate,  accompanied  with  a  power  of  tale,  is  a  power 
coupled  with  an  interest.     Peter  v.  Beverly,  234. 

2.  Where  a  benefit  by  way  of  trust  is  to  be  conferred  by  the  execution  of  a  power,  the 
power  does  not  become  extinct  by  the  death  of  one  of  the  trustees.     I  b. 

PRACTICE. 

I.  Though  a  bill  of  information  in  the  name  of  the  district  attorney,  in  behalf  of  the 

United  States,  may  be  valid,  yet  the  correct  practice  is  to  bring  suits  in  the  name 

of  the  United  States,  when  they  are  the  real  parties.    Benton  v,  Woohey,  616. 
*.  The  court,  finding  that  a  certain  contract  referred  to  in  the  bill  and  answer,  but  not 

exhibited,  might  have  an  important  effect  on  the  decree,  reversed  the  decree  of  the 

court  below,  and  remanded  the  cause,  that  it  might  be  made  an  exhibit.    Levy  v. 

Arredondo,  700. 
8.  If  the  defendant,  having  been  duly  served  with  process,  does  not  choose  to  appear, 

or  withdraws  his  appearance  on  leave,  the  complainant  may  proceed  ex  parte*  Rhode 

Island  v.  Massachusetts,  883. 
4.  Though  this  court  may,  after  the  term  has  elapsed,  correct  a  clerical  mistake  in  a 

decree,  or  reinstate  a  case  dismissed  by  mistake,  it  cannot  alter  or  annul  a  decree  or 

judgment     Sibbatd  v.  United  States,  811. 
6.  If  a  mandate  did  not  conform  to  the  decree,  and  provide  for  its  entire  and  correct 

execution,  a  new  mandate  will  be  issued,  on  petition  at  a  subsequent  term.    lb. 

6.  Where  a  motion  to  docket  a  cause  was  made  at  the  next  term  after  the  return  term 
of  the  writ  of  error,  and  simultaneously  a  motion  to  docket  and  dismiss  it,  the  court 
allowed  the  former  motion.     Owings  v.  Tieman's  Lessee,  7. 

7.  Though  a  transcript  of  the  record  below  has  been  lodged  with  the  clerk  by  the  plain- 
tiff in  error,  the  defendant  cannot  have  the  cause  docketed  and  dismissed  without 
producing  the  certificate  of  the  clerk  of  the  court  below,  as  required  by  the  rule. 
Macomb  v.  Armstead,  177. 

8.  The  plaintiff  lodged  with  the  clerk  of  the  court  a  transcript  of  the  record,  and  re- 
quested him  to  docket  the  cause.  The  clerk  declined,  because  no  fee  bond  had  been 
filed.  The  court  refused  to  allow  the  cause  to  be  docketed  without  a  bond,  but 
gave  time  to  the  plaintiff  to  file  one.  In  default  whereof,  the  cause  was  to  be  dock- 
eted and  dismissed,  on  motion  of  the  defendant.     Owings  v.  Tieman's  Lessee,  1 93. 

9.  The  defendant  cannot  have  a  case  docketed  and  dismissed  without  producing  the 
certificate  of  the  clerk  below,  though  a  transcript  of  the  record  has  been  lodged  with 
the  clerk  here  by  the  appellant     West  v.  Brashear,  654. 

10.  Where  questions  have  been  sent  to  this  court  on  a  division  of  opinion,  under  the 
6th  section  of  the  act  of  April  29, 1802,  (2  Stats,  at  Largo,  159,)  and  the  plaintiff  has, 
in  writing,  during  the  vacation,  requested  the  clerk  of  the  circuit  court  to  enter  a 
discontinuance,  and  has  given  notice  thereof  to  the  defendant,  this  court  will  permit 
the  plaintiff  to  have  the  cause  dismissed  from  this  court.     Veazie  v.  Wadkigk,  334. 

Appeal,  l ;  Courts  of  the  United  States,  4 ;  Jurisdiction,  4 ;  Statutes, 

Construction  of,  11. 12. 

PBESUMPTION. 

Circumstances  may  justify  a  presumption  of  a  grant,  though  the  statute  of  limitationi 
does  not  afford  a  bar.    Ewinfs  Lessee  v.  Burnet,  328. 

Bills  of  Exchange,  &c.  6  ;  Executors  and  Administrators,  5;  Insurance, 
5 ;  Judgment,  2-4 ;  Parent  and  Child;  Partner,  &c.  2. 
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PRINCIPAL  AND  SURETY. 
Bond,  3 ;  Estoppel. 

PRIORITY. 

1.  The  first  levy  on  property,  whether  made  under  the  jurisdiction  of  the  United 
States  or  of  a  State,  withdraws  the  property  from  the  reach  of  process  from  the 
other  jurisdiction.     Hagan  v.  Lucas,  172. 

2.  Property,  levied  on  by  a  sheriff  in  Alabama,  and  claimed  by  a  third  person,  not  a 
party  to  the  execution,  who  has  given  a  bond  to  redeliver  it  to  the  sheriff  when  the 
title  has  been  tried,  and  who  has  taken  the  other  steps  to  try  his  title,  provided  for 
by  the  law  of  that  State,  is  still  in  the  custody  of  the  law  of  the  State,  so  that  it  is 
not  open  to  a  levy  by  the  marshal  of  the  United  States,    lb. 

Attachment;  Statutes,  Construction  of,  9. 10. 

PROMISE. 
Guarantee,  8. 

PROTEST. 
Payment,  2. 

PROXIMATE  CAUSE. 
Insurance,  7.  8. 

PUBLIC  LANDS. 

1.  A  grant  of  land  in  the  possession  of  the  Indians,  by  the  Spanish  authorities  in  Flor- 
ida, passed  the  title  of  the  crown,  and  made  a  title  to  the  land,  subject  only  to  the 
Indian  title.  Such  a  title  is  valid  as  against  the  United  States,  under  the  treaty  of 
cession  of  February  22,  1819,  (8  Stats,  at  Large,  252.)  United  States  v.  Fernan- 
dez, 134. 

2.  The  Spanish  governor  of  East  Florida  was  the  sole  judge  of  the  conditions  and  con- 
sideration of  a  grant  made  by  him.     United  States  v.  Segui,  136. 

8.  A  grant  by  a  Spanish  governor  of  East  Florida  confirmed,  without  passing  on  the 
derivative  title  of  the  petitioner.     United  States  v.  Chaires,  137. 

4.  A  claim  to  lands  in  Florida  under  a  Spanish  concession  confirmed ;  but  one  of  the 
surveys  held  not  conformable  to  the  grant,  and  a  new  survey  ordered.  United 
States  v.  Set&n,  138. 

5.  A  petition  was  presented  to  the  governor  of  East  Florida  in  1816,  stating  that  the 
petitioner  desired  to  erect  a  mill,  and  for  that  purpose  praying  a  grant  of  land  of  five 
miles  square,  or  its  equivalent,  in  the  event  that  the  situation  named  would  not  per- 
mit the  said  form.  The  grant  was  made  as  asked,  to  take  effect  on  the  erection  of 
the  mill.  Held,  1.  That  under  the  treaty  the  grantee  had  the  same  time  to  fulfil 
the  condition  after  the  cession,  as  was  limited  by  an  order  of  the  governor  made  be- 
fore the  cession.  2.  That  as  the  whole  quantity  could  not  be  surveyed  at  the  place 
named,  the  residue  was  properly  surveyed  elsewhere.    United  States  v.  Sibbald,  189. 

6.  A  grant  of  land  in  East  Florida,  made  by  the  local  Spanish  authorities,  on  a  con- 
dition precedent,  which  was  not  performed,  and  no  excuse  shown  for  non-perform- 
ance ;  held  that  the  title  was  invalid  as  against  the  United  States.     United  States  v 

t  Mills's  Heirs,  699. 

7.  A  grant  of  land  in  Florida,  made  by  the  local  Spanish  authorities,  upon  a  condition 
precedent,  which  the  grantee  had  not  performed,  and  for  the  non-performance  of 
which  he  gave  no  sufficient  excuse,  held  invalid.     United  States  v.  Kingsley,  804. 
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8.  The  United  States  do  not  own  the  public  quays  on  the  Mississippi  River  in  the  city 
of  New  Orleans,  nor  the  land  made  in  front  thereof  by  accretion.  New  Orleans  ▼. 
United  States,  292. 

9.  That  land  may  be  dedicated  to  the  public  use,  without  Testing  the  legal  title  in  a 
corporate  body,  is  settled.    lb, 

10.  Upon  the  facts  of  this  case,  it  was  held  that  there  was  such  a  dedication  of  certain 
lands  in  New  Orleans,  while  Louisiana  was  held  by  France,  and  that  it  was  recog- 
nized, and  the  uses  continued,  while  that  province  was  held  by  Spain.    lb. 

11.  Under  the  laws  of  France  and  Spain,  though  the  crown  had  the  power  to  regulate 
the  public  use  of  such  places,  it  could  not  destroy  it,  save  by  an  exercise  of  the 
right  of  eminent  domain.    1  b. 

12  The  erection  of  certain  public  buildings  upon  a  public  place,  and  even  the  unad- 
vised grants  in  fee  of  portions  of  the  land,  held  not  to  be  strong  evidence  against 
the  public  right    lb. 

13.  The  treaty  of  cession  of  Louisiana  to  the  United  States  could  not  enlarge  the  con- 
stitutional powers  of  the  latter,  and  those  powers  do  not  enable  the  United  States  to 
have  or  exercise  that  police  control  over  public  places  within  the  State  of  Louisiana 
which  belonged  to  the  crown  of  France,  or  Spain.    lb, 

14.  Certain  titles  to  lands,  in  the  city  of  St  Louis,  depending  on  the  laws  of  Spain,  and 
the  effect  of  the  treaty  of  Louisiana,  examined.    Strother  v.  Lucas,  763. 

15.  Mr.  Justice  Baldwin  gave  an  opinion  in  which  three  other  justices  concurred.  Mr. 
Justice  Catron  concurred  in  the  judgment,  for  reasons  contained  in  his  opinion* 
Justices  M'Lean,  Wayne,  and  M'Kinley  dissented.  Mr.  Chief  Justice  Taney  did 
did  not  sit    lb. 

16.  The  regulations  of  O'Reilly  were  not  in  force  in  Upper  Louisiana.  Machey  v 
United  States,  153. 

17.  A  concession  by  the  lieutenant-governor  of  Upper  Louisiana,  particularly  describ- 
ing the  tract,  and  ordering  a  survey,  &c^  held  valid.    lb. 

18.  The  act  of  March  26,  1804,  §  14,  (2  Stats,  at  Large,  287,)  which  annuls  grants, 
made  by  the  Spanish  authority,  of  land  between  the  Mississippi  and  the  Perdido,  is 
valid  and  binding.     Garcia  v.  Lee,  826. 

19.  It  belonged  to  the  executive  and  legislative  branches  of  the  government  of  the 
United  States  to  determine  the  boundary  between  West  Florida  and  Louisiana,  and 
the  judicial  tribunals  follow  that  determination.    lb. 

20.  A  patent  in  the  name  of  a  deceased  person  conveys  no  title ;  but  by  the  act  of 
March  2,  1807,  §  1,  (2  Stats,  at  Large,  424,)  land  so  patented  in  the  Virginia  mili- 
tary land  district  was  withdrawn  from  location,  and  by  the  act  of  May  20, 1836,  (5 
Stats,  at  Large,  31,)  the  defect  was  cured,  and  the  title  vested  in  the  heirs  of  the 
deceased  patentee.     Galloway  v.  Finley,  724. 

21.  Under  the  compact  between  Pennsylvania  and  Virginia  of  1780,  which  declares 
that,  in  disputes  concerning  titles  to  land,  preference  shall  be  given  to  the  elder  or 
prior  right,  it  was  held  that  a  settlement  right  under  Virginia  should  take  date  from 
the  time  of  the  settlement,  and  not  from  the  date  of  the  certificate,  of  which  the  ex- 
pense and  danger  of  making  the  settlement  formed  the  consideration*  MarlaU  v. 
Silk,  81 9. 

22.  Though  the  occupying  claimant  law  of  Kentucky  was  held,  by  this  court,  invalid 
as  against  a  plaintiff  in  ejectment,  (8  W.  1,)  yet  if  he  suffers  a  judgment -to  be 
rendered  against  him  for  the  value  of  the  improvements,  and  third  persons  give 
their  bond  for  the  amount,  upon  which  execution  issues  against  them,  they  cannot 
avail  themselves  of  the  invalidity  of  that  law.    AT  Kinney  v.  Carroll,  630. 

23.  In  conformity  with  previous  decisions,  the  imperfect  tide  of  the  petitioner  to  land 
in  Missouri,  under  an  order  of  survey  from  the  local  authority  of  Spain,  was  con- 
firmed, and  a  survey  was  directed  to  ascertain  what  part  of  the  land  had  been  sold 
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by  the  United  States,  that  warrants  for  an  equal  quantity  might  be  issued,  to  be 
located  on  public  lands  in  Missouri  offered  for  sale.  SotdarcTs  Heirs  v.  United 
States,  31. 

24.  Under  the  act  of  May  26, 1824,  (4  Stats,  at  Large,  52,)  a  claim  to  land  in  Mis- 
souri cannot  be  confirmed,  unless  some  particular  tract  of  land  was  severed  from 

.the  mass  of  the  domain  of  the  crown,  by  an  authorized  survey*  or  by  such  a  descrip- 
tion in  the  concession,  grant,  warrant,  or  order  of  survey,  as  is  capable  of  being  fol- 
lowed by  a  survey  pursuant  to  its  calls.     Smith  v.  United  States,  143. 

25.  The  principle  of  the  case  of  Smith  v.  United  States,  10  P.  326,  applied,  and  the 
confirmation  refused.     Wherry  v.  United  States,  152. 

Statutes,  Construction  of,  1. 

PUNCTUATION. 

Punctuation  is  a  most  fallible  standard  by  which  to  interpret  a  writing.  Ewing  v. 
Burnet,  323. 

PURCHASER  AND  VENDOR. 
Trust,  &c 

PURSER. 
Navy  Agknt. 

REALTY  AND  PERSONALTY. 

Where  a  father  purchased  land,  and  suffered  a  judgment  for  the  purchase-money 
which  operated  as  a  lien  on  his  real  and  personal  estate,  and  then  died,  and  his  son, 
who  was  his  sole  heir  and  distributee,  executed  a  mortgage  to  secure  the  debt  upon 
the  personal  and  real  estate,  and  died,  and  one  set  of  claimants  inherited  his  lands, 
and  another  were  entitled  to  his  personalty,  held  that  the  mortgage  debt  must  be 
borne  pre  rata  by  the  realty  and  personalty.    Af  'Learn  v.  ATLettan,  273. 

REASONABLE  TIME. 
Insurance,  2. 

RECORD. 

Amendment  ;  Equity,  1 ;  Judgment,  2. 

RELEASE. 
Bail;  Executors  and  Administrators,  5. 

REPAIR& 
Abandonment,  2-4 ;  Bottomry. 

RETROSPECTIVE  LAW. 
Constitutional  Law,  1. 

REVENUE  LAWS. 

1.  Worsted  being  a  distinct  article,  well  known  in  commerce  under  that  name,  worsted 
shawls  with  cotton  borders,  and  suspenders  with  cotton  ends,  were  held  not  to  be 

<j  manufactures  of  wool,  under  the  2d  section  of  the  Tariff  Act,  of  July  14,  1832,  (4 

Stats  at  Large,  583.)    Elliott  r.  Swartwout,  AS. 

2.  It  is  a  settled  rule  to  construe  the  denomination  of  articles,  in  tariff  laws,  according 
to  the  commercial  understanding  of  the  terms  used.    lb. 
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RHODE  ISLAND.  ! 

Legislative  Power. 

RULES  OF  COURT. 
Courts  of  the  United  States,  4. 

SALE. 

In  Louisiana,  a  conveyance  of  land,  the  grantee  giving  back  at  the  same  time  an  in- 
strument declaring  that  on  non-payment  of  a  certain  sum  on  a  day  named,  the  land 
is  to  be  sold,  and  the  purchase-money  applied  first  to  pay  that  sum,  and  the  residue 
to  go  to  the  grantor ;  but  on  payment  of  that  sum  on  the  day,  the  land  is  to  be  re- 
conveyed,  does  not  constitute  a  conditional  sale,  (vente  a  rimkri,)  but  an  antichresis 
or  pledge  of  immovables ;  if  payment  be  not  made,  the  remedy  is  a  judicial  sale;  and 
a  stipulation  that,  upon  non-payment,  the  property  shall  belong  absolutely  to  the 
grantee,  is  void.    Livingston  v.  Story f  456. 

SALVAGE. 
Appeal,  2 ;  Pilot,  2.  8. 

SCIRE  FACIAS. 
Executors  and  Administrators,  2. 

SHERIFF'S  SALE. 

Whether  a  purchase  at  a  sheriff's  sale  to  pay  a  precedent  debt,  no  money  being  ad- 
vanced, made  the  creditor  a  bond  fide  purchaser  for  a  valuable  consideration,  so  as 
to  be  entitled  to  protection  in  equity,  the  court  was  equally  divided  in  opinion.  Ben- 
ton r.  Woolsey,  616. 

Executors  and  Administrators,  9. 

SHIPPING. 
A  sale  is  never  directed,  upon  a  dispute  between  owners ;  the  majority  may  employ 
the  vessel,  giving  a  stipulation  for  her  safe  return,  if  the  dissenting  owners  apply 
for  it  in  the  admiralty ;  if  the  majority  decline  to  employ  her,  the  minority  may  do 
so  on  the  like  terms.    Steamboat  Orleans  v..  Phoebus.  391 . 

Admiralty  ;  Lien  ;  Statutes,  Construction  of,  14. 15. 

SIGNATURE. 
Under  the  laws  of  Louisiana,  a  mark  may  be  a  signature.    Zacharie  v.  Franklin,  (f70. 

Bills  of  Exchange,  &c.  2. 

SLAVES  AND  SLAVERY. 

1.  Under  the  law  of  Maryland,  the  manumission  of  a  mother  and  an  infant  child,  the 
former  being  in  good  health  and  able  to  maintain  the  latter,  is  allowed.  Wallings- 
ford  v.  Allen,  255. 

2.  A  conveyance  of  slaves,  by  a  husband  to  his  wife,  in  consideration  of  a  discharge  of* 

a  decree  for  alimony  on  a  separation,  is  valid  in  equity,  and  the  wife  has  power  to  \ 

manumit  the  slaves.    It  is  not  a  valid  objection  that  the  suit  for  alimony  was  not 
discontinued,  if  the  wife  be  dead  and  never  claimed  payment.    lb. 

Statutes,  Construction  of,  5.  13. 
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SOVEREIGNTY. 
Compact  between  States,  2. 

SPAIN. 
Public  Lands,  1-4.  6.  7. 10. 11. 13. 16. 18.  23. 

SPECIFIC  PERFORMANCE. 
Equity,  2. 

STATE. 
When  a  State  becomes  a  stockholder  in  a  banking  corporation,  it  imparts  none  oi  its 
attributes  of  sovereignty  to  the  latter,  and  can,  as  a  stockholder,  exercise  no  other 
power  than  any  other  holder  of  stock  to  the  same  amount.    Briscoe  v.  Bank  of  the 
Commonwealth  of  Kentucky,  418. 

Compact  between  States;  Constitutional  Law;  Jurisdiction,  1.  2;  Stat- 
utes, Construction  of,  1-7. 

STATE  COURTS. 
Courts  of  the  United  States,  1 ;  Statutes,  Construction  of,  1-6. 

STATUTES,  CONSTRUCTION  OF. 

1.  Under  the  25th  section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  85,)  this  court  has 
not  jurisdiction  to  revise  the  decision  of  a  state  court,  upon  a  question  whether  a 
survey,  under  the  authority  of  the  United  States,  operated  as  an  eviction  of  a  gran- 
tee of  a  private  person,  so  as  to  enable  the  grantee  to  sue  his  grantor.  Keene  v. 
Claris  Heirs,  125. 

2.  Under  the  25th  section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  85,)  it  must  ap- 
pear, 1.  That  some  one  of  the  questions  stated  in  that  section  did  arise  in  the  state 
court  2.  That  the  question  was  decided  by  the  state  court,  as  required  in  the  same 
section.  3.  It  is  sufficient  if  it  appear  by  clear  and  necessary  intendment  from  the 
record  that  the  question  must  have  been  raised  and  decided ;  it  need  not  appear  in 
terms.  4.  It  is  not  sufficient  that  a  question  might  have  arisen  or  been  applicable ; 
it  must  appear  it  did  arise,  and  was  applied.     CrotoeU  v.  Bandell,  164. 

8.  Under  the  25th  section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  85,)  this  court  can- 
not reexamine  the  decision  of  a  state  court  upon  a  question  whether  a  person  claim- 
ing under  an  invalid  deed  has  a  right  to  redeem  land  under  the  law  of  Pennsyl- 
vania, though  that  invalid  deed  was  given  on  a  sale  for  taxes  under  the  laws  of  the 
United  States.    M Bride  v.  Hoetfs  Lessee,  388. 

4.  Under  the  25th  section  of  the  Justiciary  Act,  (1  Stats,  at  Large,  85,)  it  is  not  suffi- 
cient that  the  state  court  may  have  decided  that  a  state  law  was  valid ;  it  must  appear 
that  they  did  so  decide.    M' Kinney  v.  Carroll,  630. 

5.  Under  the  25th  section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  85,)  this  court  can- 
not reexamine  the  decision  of  a  state  court  upon  the  question  whether  a  party  was 
lawfully  held  as  a  slave  in  Missouri  at  the  time  of  the  treaty  of  cession  of  Louisiana. 
Chateau  v.  Marguerite,  824. 

6.  Under  the  81st  section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  90,)  an  executor 
if                     or  administrator  of  a  deceased  party  has  power  to  prosecute  or  defend  an  action  by 

or  against  the  deceased,  without  regard  to  his  own  citizenship ;  and  this  law  is  con* 
stitutional.     Clarke  v.  MaUhewson,  ft  74. 
J.  Under  the  34th  section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  92,)  the  statutes  of 
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the  several  States  which  prescribe  rules  of  evidence  in  civil  cases  are  included. 
MNiel  v.  Holbrook,  648. 

8.  Under  the  act  of  March  3,  1797,  (1  Stats,  at  Large,  512,)  the  defendant  cannot 
have  a  continuance  to  enable  him  to  present  claims  for  credits  to  the  treasury ;  bat, 
under  the  4th  section,  he  may  have  the  jury  pass  upon  claims  rejected  after  the 
institution  of  the  suit,  or  which  he  was  prevented  from  exhibiting  for  allowance,  as  is 
therein  provided.     United  States  v.  Hawkins,  40. 

9.  Under  the  5th  section  of  the  act  of  March  3,  1797,  (1  Stats,  at  Large,  515,)  giving 
a  right  of  priority  of  payment  to  the  United  States  in  certain  cases,  a  corporation 
may  be  included  under  the  word  person,  Beaston  v.  Farmers9  Bank  of  Delaware, 
655. 

10.  The  filing  of  a  bill,  and  the  appointment  of  receivers,  the  purpose  of  the  suit  being 
merely  to  collect  a  debt,  do  not  amount  to  such  a  transfer  of  the  property  of  the 
debtor  as  is  contemplated  by  that  act.    lb. 

11.  A  difference  of  opinion  upon  a  motion  to  revive  a  suit  which  had  been  abated, 
being  an  application  to  the  discretion  of  the  court,  cannot  be  certified  here  under 
the  6th  section  of  the  act  of  April  29, 1802,  (2  Stats,  at  Large,  159.)  Davis  v.  Bra- 
den,  123. 

12.  Under  the  6th  section  of  the  act  of  April  29,  1802,  (2  Stats,  at  Large,  159,)  this 
court  cannot  take  jurisdiction,  and  decide  whether  a  motion  to  set  aside  a  judgment 
on  a  bail  bond  ought  to  prevail,  though  the  various  questions  upon  which  the  mo- 
tion depended  are  separately  certified,  for  they  bring  the  whole  case  before  this 
court,  and  not  some  single  material  point,  occurring  in  the  progress  of  a  triaL 
White  v.  Turk,  711. 

IS.  Under  the  act  of  April  20, 1818,  (3  Stats,  at  Large,  450,)  a  forfeiture  is  not  in- 
curred by  bringing  from  France  into  Louisiana  a  colored  person,  who,  being  held  as  a 
slave  there,  had  gone  to  France  with  her  mistress.  The  act  cannot  be  applied  to 
persons  of  color,  domiciled  in  the  United  States,  who,  having  gone  abroad,  are 
brought  back  to  their  home.     United  States  v.  Skiddy,  342 

14.  The  9th  section  of  the  act  of  March  3,  1825,  (4  Stats,  at  Large,  116,)  punishes 
thefts  of  goods  belonging  to  vessels  in  distress,  though  committed  above  high-water 
mark.     United  States  v.  Coombs,  634. 

15.  Under  the  grant  of  power  to  regulate  commerce,  congress  had  power  to  pass  this 
law.    lb. 

16.  Under  the  20th  section  of  the  act  of  March  3,  1825,  (4  Stats,  at  Large,  121,  an 
indictment  cannot  be  sustained  for  counterfeiting  a  "  head  pistareen,"  it  not  being 
a  part  of  a  dollar,  within  the  meaning  of  that  act     United  States  v.  Gardner,  269. 

17.  The  act  of  assembly  of  Pennsylvania  passed  March  15, 1815,  authorizing  the  re- 
demption of  lands  sold  for  taxes,  should  be  benignly  construed,  and  any  person 
may  redeem  who  has  any  right  in  the  land  or  any  title  to  its  possession,  which  can 
be  deemed  an  estate  therein.    Dubois  v.  Hepburn,  1. 

18.  An  offer  to  pay  the  tax,  and  a  refusal  by  the  treasurer  to  receive  the  money,  with- 
out a  technical  tender,  will  enable  the  one  entitled  to  redeem  to  bring  a  suit  for  the 
land.    lb. 

19.  The  act  of  the  State  of  Georgia,  of  December  15, 1810,  concerning  escheats,  in 
speaking  of  leaving  no  heir,  does  not  mean  next  of  kin.  AT  Learn  v.  M*LeUan,  273. 

20.  Where  the  language  of  the  statute  is  clear,  it  is  not  for  the  court  to  say  it  em- 
braces cases  not  described,  because  no  reason  is  seen  why  they  were  not  included. 
Detin  v.  Beid,  228. 

21.  Certain  statutes  of  North  Carolina  and  Tennessee,  concerning  the  registering  of 
deeds  of  land,  construed.    lb. 

Cases  affirmed,  &c.  8 ;  Constitutional  Law,  1.  2 :  Courts  of  the  United 
States,  8;  Equity,  4;  Executors  and  Administrators,  8;  Guarantee, 
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4  ;  Jurisdiction,  1.  4  ;  Maintenance  ;  Patmastbk  ;  Revenue  Laws  ; 
Wat,  2. 

STATUTES  OF  THE  U.  S.  REFERRED  TO  IN  THIS  VOLUME. 

1789,  July  31,  Duties.     1  Stats,  at  Large,  29. 

United  States  v.  Coombs 684 

1789,  August  7,  Light-houses,  &c.    1  Stats,  at  Large,  58. 

Hobart  v.  Drogan 84 

1789,  September  24,  Judiciary.    1  Stats,  at  Large,  73. 

Rhode  Island  p.  Massachusetts 888 

""  9:}\a1l\la:1h1Ja2b'\   Kendall  v.  United  States 884 
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Toland  v.  Sprague 729 
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ss.  14.  24,  pp.  81.  85 Sibbald  v.  United  States 81 1 

s.  16,  p.  82 Brent  p.  Bank  of  Washington 262 

a  23,  p.  85 Voorhees  v.  Bank  of  the  United  States 193 

a  25,  p.  85 Keenev.  Clark • 125 

Croweli  v.  Randell  1 64 

M'Bride  v.  Hoey 388 

Briscoe  v.  Bank  of  the  Commonwealth  of  Kentucky*  -418 

Livingston  v.  Story 456 

Charles  River  Bridge  v.  Warren  Bridge 496 

MTGnney  ».  Carroll 680 

Beaston  v.  Farmers'  Bank  of  Delaware 655 

Choteau  v.  Marguerite 824 

s,84,  p.  92 M*Niel  v.  Holbrook 643 

1789,  September  29,  Process  in  Courts  of  the  United  States.    1  Stats,  at  Large,  93. 

Toland  v.  Sprague 729 

1790,  April  80,  Crimes  against  the  United  States.    1  Stats,  at  Large,  112. 
ss.  10. 11,  p.  114 United  States  v.  Coombs 684 

1790,  July  20,  Government,  &c  of  Merchant  Seamen.    1  Stats,  at  Large,  181. 

United  States  v.  Coombs 634 

1792,  March  5,  Protection  of  Frontier.    1  Stats,  at  Large,  241. 

Wetmore  v.  United  States 288 

1792,  April  2,  Mint.     1  Stats,  at  Large,  246. 

United  States  v.  Gardner 269 

1792,  May  8,  Process  in  Courts  of  United  States.    1  Stats,  at  Large,  275. 

Livingston  ».  Story 456 

Toland  v.  Sprague 729 

•.  2,  p.  276 Poultney  v.  Washington 802 

1792,  December  81,  Registry,  &c.  of  Vessels.    1  Stats,  at  Large,  287. 

United  States  v.  Coombs 684 
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1798,  February  9,  Foreign  Coins.    1  Stats,  at  Large,  800. 

United  States  v.  Gardner 169 

1793,  February  18,  Enrolling,  &c.  of  Vessels     1  Stats,  at  Large,  305. 

United  States  v.  Coombs 634 

1793,  March  2,  Judiciary.     I  Stats,  at  Large,  333. 

Davis  v.  Braden 123 

1796,  May  27,  Quarantine.    1  Stats,  at  Large,  474. 

New  York  v.  Miin 357 

1797,  March  3,  Settlement  of  Accounts  with  United  States.    1  Stats,  at  Large,  512. 

S8.  3.  4,  pp.  514. 515 United  States  ».  Hawkins 40 

Crowell  v.  Randell 164 

I.  5,  p.  515 Brent  v.  Bank  of  Washington 262 

United  States  v.  Laub 604 

Beaston  v.  Farmers'  Bank  of  Delaware 655 

1799,  March  2,  Duties.    1  Stats,  at  Large,  627. 

New  York  ».  Miln 857 

United  States  v.  Coombs 634 

s.  65,  p.  676 Brent  v.  Bank  of  Washington •  -262 

1801,  February  13,  Courts  of  the  United  States.    2  Stats,  at  Large,  89. 

Kendall  v.  United  States 884 

1801,  February  27,  District  of  Columbia.     2  Stats,  at  Large,  103. 

Stelle  v.  Carroll • 693 
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s.  6,  p*  159 Veazie  v.  Wadleigh 334 
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1805,  March  2,  Land  Claims,  Orleans  Territory.    2  Stats,  at  Large,  324. 

New  Orleans  v.  United  States 293 

Strother  v.  Lucas 763 
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Strother  v.  Lucas 768 

1806,  April  21,  Counterfeiting.    2  Stats,  at  Large,  404. 
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1828,  May  24,  Missouri  and  Arkansas  Land  Claims.    4  Stats,  at  Large,  298. 

Smith  v.  United  States 143 

1880,  May  26,  Alexandria  Canal  Company.    6  Stats,  at  Large,  419. 
ss.  9. 14,  pp.  422. 425 Georgetown  t>.  Alexandria  Canal  Company 648 

1881,  January  27,  Missouri  Land  Claims.    4  Stats,  at  Large,  485. 

Strother  v.  Lucas* 768 

1882,  July  13,  Quarantine.    4  Stats,  at  Large,  577. 

New  York  v.  Miln • 357 

1882,  July  14,  Duties.    4  Stats,  at  Large,  583. 

Elliott  v.  Swartwout 46 

1886,  May  20,  Land  Patents  in  name  of  deceased  persons.    5  Stats,  at  Large,  31. 

Galloway  v.  Finley 724 


1836,  Jury  2,  Belief  of  W.  B.  Stokes,  &c    6  Stats,  at  Large,  668. 

Kendall  v.  United  States M4 

1840,  July  4,  Judiciary.    5  Stats,  at  Large,  892. 
s.  3,  p.  393 Sarchet  v.  United  States 665 

SUBVEY. 

Evidence,  6.  10;  Public  Lands,  4.  5.  17.  23-25;  Statutes,  Construc- 
tion of,  1. 

SUBVIVORSHIP. 

If  one  of  two  plaintiffs  in  error  die,  the  action  survives.    AfKmney  v.  Carroll,  630. 
Executors  and  Administrators,  7 ;  Statutes,  Construction  of,  6. 

TARIFF. 
Revenue  Laws. 

TAXES. 
Advbrsb  Possession,  4 ;  Statutes,  Construction  of,  3. 17. 18. 

TENANT. 
Ouster. 

TENANTS  IN  COMMON. 
Pleading,  5. 

TENDER. 
Statutes,  Construction  of,  18. 

TENNESSEE. 
Compact  between  States,  1 ;  Pleading,  5 ;  Statutes,  Construction  of,  at 
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THEFT.  '  - 

Statutes,  Construction  of,  14. 15. 

TITLE. 
Agent. 

TRANSFER. 
Executors  and  Administrators,  8. 

TREASURY. 

Cases  affirmed,  &c.  8 ;  Evidence,  5 ;  Instruction,  1 ;  Natt  Agent  ;  Stat 

utes,  Construction  of,  & 

TREATY. 
Public  Lands,  1. 18-15. 

TRESPASS. 
Entry,  2. 

TRUST  AND  TRUSTEE. 

«.  lhough  an  express  trust  does  not  begin  to  be  barred  by  lapse  of  tame,  until  a  dis- 
avowal of  it,  jet  a  constructive  trust,  forced  on  a  party  as  a  remedy  for  a  fraud,  is 
in  general. barred  by  a  lapse  of  twenty  years  after  possession  taken.  Boone  v. 
Chiles,  68. 

2.  When  a  purchaser  goes  into  possession,  the  vendor  is  his  trustee  for  the  title,  and 
his  cestui  que  trust  for  the  purchase-money ;  and  in  this  case  the  court  enforced  both 
trusts  after  the  lapse  of  more  than  twenty  years,  under  peculiar  circumstances, 
though  there  was  no  special  prayer  for  such  a  decree.    lb. 

3.  Generally,  there  is  a  resulting  trust  in  favor  of  him  who  pays  the  consideration,  but 
this  is  merely  an  implication,  which  may  be  rebutted  by  showing  such  was  not  the 
intention  of  the  parties,    Jenkins  v.  Pye,  712. 

Agent;  Ouster;  Power,  2;  Vendor,  to.  1. 

UNDERWRITER. 
Bottomry. 

UNITED  STATES. 

The  capacity  of  the  United  States  to  contract,  explained.  United  States  v.  Bradley, 
155. 

Bond,  1 ;  Practice,  1. 

USURY. 
Equity,  4. 5 ;  Witness,  2. 

VALUE  AND  VALUATION. 
Abandonment,  2.  8. 

VENDOR  AND  VENDEE. 
1    A  vendee,  who  buys  up  a  better  title  than  that  of  his  vendor,  who  has  acted  fairly, 


\ 
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may  be  treated  as  a  trustee  for  the  vendor,  and  only  entitled  to  receive  from  the 
latter  what  was  thus  paid  for  the  better  title.     Galloway  v.  Finleyi  724. 
t,  Where  the  defect  in  the  vendor's  title  was  not  discovered  till  after  the  sale,  and  was 
then  revealed  to  the  vendee  by  the  vendor,  the  vendee  will  not  be  allowed  to  obtain 
the  true  title,  and  then  have  the  contract  rescinded.    lb. 

VENIRE  FACIAS. 

An  award  of  a  ventre  facias  de  novo,  by  this  court,  is  an  order  for  a  new  trial,  and  is 
never  equivalent  to  a  new  suit.     United  Slates  v.  Hawkins's  Heirs,  40. 

VERDICT. 
Discovery. 

VESTED  RIGHT& 
Constitutional  Law,  1. 

VIRGINIA. 
Equity,  4;  Public  Lands,  20.  21. 

WAGE& 
Lien. 

WAIVER. 
Bills  of  Exchange,  &c  5 ;  Guarantee,  8. 

WAY. 

1.  Where  the  soil  of  a  way  did  not  pass  as  included  in  the  description  by  metes  and 
bounds,  it  was  held,  that  it  could  not  pass  under  the  term  appurtenances.  Harris  v. 
Elliott,  7. 

2.  A  special  law,  designed  to  protect  the  doings  of  commissioners  in  laying  out  certain 
streets  in  a  town,  was  held  not  to  bar  an  action  by  the  owner  of  the  soil  upon  a  dis- 
continuance of  the  way.    lb, 

S.  In  Massachusetts,  when  land  is  taken  for  a  public  way,  only  an  easement  is  acquired, 
the  soil  and  freehold  remaining  in  the  private  owner.    lb. 

WILL. 

A  will,  rightly  registered,  may  be  put  in  evidence,  whether  the  registration  was  before 
or  after  the  institution  of  the  suit.    Pode  v.  Fleeger,  895. 

WITNESa 

1*  The  rule  that  a  party  to  an  instrument  shall  not  be  heard  as  a  witness  to  impeach  it, 
is  confined  to  negotiable  instruments.     United  States  v.  Leffler,  348. 

2.  The  grantor  of  a  rent-charge,  who  had  devested  himself  of  all  interest  in  the  land, 
and  who  was  released  from  all  liability  to  costs,  not  being  a  party  on  the  record,  is  a 
competent  witness  to  prove  usury.    Scott  v.  Lloyd,  666. 

Bond,  3 ;  Evidence,  6.  8-10. 

WORSTEDS. 
Revenue  Laws,  1. 

WRIT  OP  ERROR. 

1.  The  plaintiff  in  error  must  show  that  the  amount  in  controversy  is  sufficient  to  sup- 
port the  jurisdiction.    Hagan  v.  Foison,  54. 
VOL.  XII.  81 
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2.  It  is  not  error  for  the  circuit  court  to  refuse  to  giro  an  instruction  concerning  the 

legal  effect  of  fads,  of  which  there  is  no  proof.     Clark*  v.  Kownslar,  289. 
••  A  writ  of  error  naming  the  plaintiffs  only  as  "  the  heirs  of  N.  W."  is  bad.    WUse-nt 

Heir*  v.  New  York  Life  and  Fire  Insurance  Company,  662. 
4.  All  the  defendants  in  the  court  below  not  having  joined  in  the  writ  of  error  it  was 

held  bad.    These  defects  may  be  taken  advantage  of  at  any  time  before  judgment 

lb. 
&  An  action  at  law,  carried  by  writ  of  error  from  the  district  to  the  circuit  court  cannot 

be  brought  here  by  appeal ;  nor  does  a  writ  of  error  from  this  court  lie  in  sneh  a 

case.    See  act  of  July  4, 1840,  (5  Stats,  at  Large,  393,  §  3.)     Sarchel  v.  United 

State*,  665. 

6.  A  motion  to  quash  an  attachment,  overruled  by  the  court,  cannot  be  reexamined  on 
a  writ  of  error.     Toland  v.  Sprague,  729. 

7.  Where  there  is  no  dispute  concerning  the  nets,  it  is  not  error  for  the  court  to  in- 
struct the  jury  that  the  evidence  does  not  warrant  a  verdict  for  the  plaintiff,  if  such 
oe  the  law  upon  those  facts.    lb. 

Evidence,  1.  2 ;  Exceptions  ;  Practice,  6 ;  Survivorship 

WRIT  OF  RIGHT. 
Evidence,  2. 
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